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PREFACE. 


In   completing  the  first  volume  of  these  Reports,  the 

authors  have  to  express  their  gratification  at  the  reception 

they  have  ftiet  with,  throughout  the  past  legal  year,  from 

the  different   branches  of  the  profession ;  a  reception  by 

which  their   labours  have  been  sustained,  and  by  which 

they  are  encouraged  to  persevere  in  a  work  which  has  thus 

been  allowed  a  place  in  the  legal  library.     They  had,  from 

the  first,  reason  to  hope  for  some  measure  of  support,  and 

the  kind  consideration  they  have  received  so  generally, 

with  the  numerous  and  influential  names  that  already  at 

the  outset  constitute  their  list  of  subscribers,  proves  how 

well-founded  were  their  expectations. 

Were  they  disposed  to  enter  on  an  examination  of  the 
grounds  on  which  they  have  ventured  to  come  before  the 
profession,  there  are  ample  means  within  their  reach  for 
shewing  the  nature  of  the  services  they  propose  to  render  to 
the  law  and  its  practice.  But  they  have  already  intimated 
that  any  such  critical  explanation  is  in  their  opinion  un- 
suitable. Yet,  at  the  conclusion  of  this  their  first  volume, 
they  may  be  allowed  to  offer  some  general  reasons  for 
their  juridical  existence. 

Mere  novelty  of  enterprise  they  repudiate.  Nor,  if 
there  may  be  observed  in  the  style  of  these  Reports,  any 
marked  change  from  former  methods,  can  it,  they  hope, 
be  said  that  they  have  laid  themselves  open  to  the 
charge  of  unnecessary  innovation.  The  law  itself  having 
been  reformed,  and  its  administration  simplified  and  im- 
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proved,  it  seemed  fitting  that  some  attempt  jshould  be  made 
to  accommodate  the  form  of  the  reported  case  to  J;he  prpfe^ 
sional  habitudes  that  had  grown  jipon  the  'adojftion  of  the 
new  practice ;  and  the  report  that  might  have  9:ttited  the 
leisure  of  the  study,  and  the  peculiarities  of  wrjtten  Urgument, 
seemed  but  ill  adapted  to  the .  exigencies  'of  that  de- 
spatch by  which  the  business  of  the  Courts  i«  at  the  present 
day  distinguished.  By  the  form  and  system  of  these  Re- 
ports  then,  it  has  been  sought  to  aflFord  a  judicial  aid  that 
appeared  to  be  demanded  by  the  spirit,  at  least,  of  recent 
changes ;  and  although  the  authors  may  nt^t  have  yet  suc- 
ceeded in  fully  carrying  out  their  design  in  all  its  features 
and  details,  (as  they  hope  still  to  do)  they  hav«  reason  to. 
believe  its  utility  has  been   admitted  by  the  legal  .body 

generally,  whose  labours  it  is  their  ambition  to  facilitate. 

V 

The  object  of  the  Law  Report  is  to  promote  the  certainty 
<rf  the  law ;  and  to  be  useful  under  all  the  calls  of  profes- 
sional business,  its  form" should  be  characterized  by  clear- 
ness of  arrangement,  by  terseness  and  precision,  so  that 
concise  in  method,  and  comprehensive  in  meaning,  it  may 
communicate  the  whole  case  in  its  full  application. 
"  Descriptio  legum"  says  Lord  Bacon,**  "  obscura  oritur, 
aut  ex  loquacitate  et  verbositate  earum ;  aut  rursus  ex 
brevitate  nimia;  aut  ex  prologo  legis  cum  ipso  corpore 
legis  pugnante,"  a  saying  from  which  may  be  deduced  a 
rule  for  the  correct  form  of  the  legal  statement.  To  ex- 
hibit the  record  in  its  pure  form — to  select  such  portions  of 
the  pleadings  as  are  material  and  relevant  to  the  point  or 
points  to  be  reported — to  separate  the  law  from  the  fact — 
to  distinguish  matter  of  averment  from  argumentative  mat- 
ter, and  that  which  is  of  the  nature  of  evidence — to  present, 

*  De  fontibus  juris,  Aphorism  65. 
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bj   the  proper  -,a,rrangement  of  t&ese  parts  of  the  case, 
the-peculiar  question  or  questions  on  which  the  litigants 
are  at  lasue — ta  make  th^  legal  controversy,  thus  clearly 
ascertained,  to  be  briefly  and  suflSciently  spoken  to  by  the 
argument  from  the  baf— and  finally,  to  set  forth  the  judg- 
ment of  the  Court;  with  the  grounds  on  which  the  Judges 
have  arrived  at  it — in'  short  to  make  the  Law  Report  the 
true  exponent  of  the  actually  administered  law,  both  in 
form  and  substance,  is  at  once  to  describe  its  office,  and 
to  demonstrate  how  we  may  afiect  by  it  that  great  legal 
desideratum   which  the  well-noted  precedent  can   alone 
.supply. 

The  importance  of  these  considerations  must,  it  is 
thaught,  appeal  to  the  experience  of  every  practitioner. 
To  him  indeed,  and  to  all  concerned  in  the  administration 
of  the  law,  the  characteristic  value  of  the  Law  Report  can- 
not be  over-rated.  The  legal  certainty,  the  identity  of 
procedure,  and  the  continuity  of  rule  and  principle  which 
it  secures,  have  been  too  long  recognised  to  render  neces- 
sary, at  the  present  day,  aay  vindication  of  its  authority. 
It  is  an  expedient  that  concerns  the  integrity  of  the 
law,  the  learning  of  the  Bar,  the  justice  of  the  Court ; 
and  which,  therefore,  involves  in  the  'faithful  discharge 
of  the  duty  it  imposes  a  responsibility  of  the  most  serious 
nature.  The  reporters  were  sensible  of  the  labour  and 
difficulty  they  had  to  encounter  in  any  attempt  to  satisfy 
the  severe  conditions  of  that  responsibility,  and  their  work 
may,  as  yet,  have  fallen  short  of  their  own  expectations. 
But  knowing,  as  they  believe  they  do,  what  the  mind  of 
their  brethren,  and  of  the  profession  generally,  on  the 
subject  of  these  remarks  is,  and  convinced  that,  in  the 
views  they  have  declared,  they  will  be  supported  by  the 
opinion  of  every  practical  lawyer,  they  shall  hope  to  com- 
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mend  themselves  still  further  to  professional  approval,  and 
thus  be  maintained  in  a  position,  in  some  degree,  to  con- 
tribute towards  even  a  more  extended  knowledge  of  the  law 
and  judicature  of  Scotland,  the  sound  principle  of  which, 
uniting,  as  it  does,  the  rigour  of  law  with  the  counsels 
of  equity,  seems  at  last  to  be  so  generally  and  so  remark- 
ably acknowledged. 

It  remains  now  to  the  Reporters  to  thank  their  nume- 
rous legal  friends  for  the  professional  assistance  that  has 
on  all  hands,  in  the  course  of  this  volume,  been  so  readily 
aflforded  them.  To  the  learned  Judges, — their  brethren  of 
the  Bar,  particularly  the  late  and  present  Dean  of  Faculty, 
and  the  Curators  of  the  Advocates'  Library,  who  kindly 
allowed  the  use  of  the  Session  papers  in  the  Library, — the 
Law  Agents  attending  the  Courts, — and  to  the  Clerks  and 
Depute-€lerks,  the  reporters  tender  their  grateful  sense  of 
the  many  facilities  and  considerate  kindness  they  at  all 
times  experienced  in  the  prosecution  of  their  under- 
taking. Their  thanks  are  also  due  to  the  Sheriffs-Sub- 
stitute, and  many  other  friends  in  the  country,  to  whom 
they  are  indebted  for  several  suggestions,  by  which  they 
have  endeavoured  to  make  the  Reports  useful  to  prac- 
titioners in  the  local  courts. 

With  these  acknowledgments,  they  now  proceed  to  pre- 
pare themselves  for  their  second  volume.  The  arrange- 
ments that  have  been  made,  are,  it  is  hoped,  such  as  will 
prove  conducive  to  the  accuracy,  punctuality,  and  to  the 
economy  of  the  publication,  as  well  as  to  the  convenience 
of  the  profession.  They  may  here  state  that,  in  deference 
to  the  opinion  of  the  highest  authorities,  and  in  accordance 
with  the  general  feeling  of  the  profession,  it  is  not  intended 
to  continue,  in  the  form  originally  announced,  the  notes  of 
English  and  other  foreign  cases,  which  it  is   considered 
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iDciease   the   expense  of  the  voliune  without  materially 
adding  to  its  value,  as  a  book  of  reference  on  the  imme- 
diate concerns  of  Scotch  law ;  but  at  the  close  of  the  volume, 
and  in  the  event  of  there  being  any  general  demand  for  it, 
a  digest  of  English  cases  of  general  interest  may  be  given. 
With  this  exception  the  authors  do  not  contemplate  any 
change  for  the  future  on  the  general  style  of  the  Reports, 
or  in  the  manner  of  their  periodical  issue.     They  will  con- 
tinue to  he  puhlished  in  weekly  numbers,  and  will  contain 
every  litigated  proceeding  in  the  Superior  Courts  of  this 
conn  try,  involving  matter  of  law,  as  well  as  all  Scotch 
appeal  cases  from  the  House  of  Lords.     Brevity  and  suc- 
cinctness  will    he  observed  in   thei|  preparation,   with- 
out exclndrng  anything  that  is  material,  or  the  ruling  of 
which,    bj  the   Court,  is  calculated  to  be  useful  to  the 
profession .      The  Reports  will,  it  is  hoped,  be  found  to  be 
legallj  exact,  while  they  will  be  as  brief  as  is  consistent 
with  the  relevant  and  suifficient  statement  of  the  case. 
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LORD  HIGH  CHANCELLOR, 

Right  Honourable  Lord  Truro,  succeeded  by 
Right  Honourable  Lord  St  Leonards. 

Other  Law  Lords^  who,  in  addition  to  the  above,  liave  taken  part  in 
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Right  Honourable  Lord  Brougham,  and 
Right  Honourable  Lord  Campbell. 
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„         Lord  Cuninghame. 

„         Lord  Ivory. 
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Sec  p.  707.  t  See  pp.  707  and  713. 


HIGH  COURT  OF  JUSTICIARY. 

Right  Honourable  Duncan  McNeill,  Lord  Justice-GeneraL 
„  John  Hope,  Lord  Justice-Clerk, 

Lords  Commissioners  of  Justiciary* 

Honourable  Lord  Cockburn. 
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♦  See  pp.  636  and  707.  t  i>ee  p.  627.  t  See  pp.  536  and  722. 
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Others, 
Crawford,      .        Smith  jun.,  and 

Others,  844 

Cullen,  Dykes,  327 

Cullen,  Dykes,  .  1059 

Cuming^s  Trus-     Bos  well,  &c.,  314 

tees, 
Cuming's  Trus-      Boswell,  &c.,  320 

tees. 
Gumming  and        SmoUet  and 

Others,      .  Others,       .  875 

Cunyngham,  Cunyngham,  596 

Cuninghame,         Cuningliame  and 

Others,      .  1125 

Cuthbertson,  &c,  Young,        •  .  226 

Cuthbertson  and    Young,  286 

Others, 
Cuthbertson  and    Young,  371 

Others, 


Pursuers 


Defenders 


PapB 

287 


Darling  (Mein's     Mein,    . 
Trustee),    . 
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Darling  (Mein's     Mein,    . 

Trustees^,  . 
Dean  and  Others,  Petitioners,  797 

Dickson,        .  .         .  254 

Dicksons,       .        Dickson,        .  363 

Dixon,  .        Ranken,         .  353 

Dobbins,  &c.,        Stephenson  &  Co.,    467 
Donaldson,    .        Donaldson's  Trus-     147 

te^s, 
Donaldson,  or       Donaldson,    .  810 

Milne, 
Dougal's  Trustees,  Tay  Ferry  Trus- 

&c.,  .  tees,  &c.,  .  301 

Drew,    .        .        Drew,&c.,    .  184 

Drew,    .  Drew,  &c.,    .  501 

Duff  and  Others,  Earl  of  Fife  and 

Trustees     and       Others,      .  271 

Executors    of 

the  late  Earl  of 

Fife, 
Dunbar,         .        Bell  and  Another,       51 
Dundee  Banking  Tay  Ferry  Trus- 

Co.,  Trustees        tees,  .  52 

of, 
Dundee  Harbour  Dougal,         .  660 

Trustees,    . 
Dunlop's  Trus-      Alexander's  Trus- 
tees, .  tees,  .  764 
Dyce,    .        .        Lady  James  Hay, 

and  Hasband,        783 

Edinburgh,  Perth  John  Leven,  .  686 

and    Dundee 

Railway  Co. 
Edinburgh,   Uni-  Magistrates        of      58 

versity  of,  .  Edinburgh, 

Edinburgh    and     E  wan  and  Others,      445 

Glasgow  Bank, 
Edinburgh,  Perth  Rowan  and  Co.       1038 

and    Dundee 

Railway  Co. 
Erskine,    Ken-     Aberdeen   Rail- 

nedy,  .  way  Co.     .  86 

Erskine,  Sir  Thomas,  Petitioner,  376 

Ewing,  .        Bathgate  Railway,      70 

Ewing,  .        Earl  of  Mar,  .  303 

Ewing,  .       The  Airdrie  and 

Bathgate  Rail- 
way Co.     .  528 

Ferguson,      .       M^Ewen,  422 

Fergusson,     .        Skirving  and 

Others,  .            824 

Findlay's  Trus-    M*Comie,  .           583 

tees,  . 

Finlay,                  Outram,  13 

Finlay,                  Outram,  39 

Forbes,  &c.    .        Morrison,  and 

Others,  .             79 

Forbes,          .        Monison,  and 

Others,  100 

Forbes,  Petitioner,     .        .  .           451 

Fotheringham,       Somcrvillc,     .  360 

Fowlers,         .        Robertson  and 

Another,  .              922 
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Pursuers 

Fraser, 

Fn»er,  Petitioner, 


Defenders 
HiU  and  Gentle, 


274 
919 

563 


Gair  or  Mackin-  Gair^s  Trustee, 

tosh  and  Gair, 
Gatherers,  Gatherers,    .        .971 

Gellatlj,  Petition,     ....  804 

Gellatly,  Petitioner,          .        .        .  1042 

Gibson,                  Forbes,                 .  890 

Gdchrist  or  Wil-  iVhicker,      .        .  893 

son,    . 

Gillan,           .        Meek,    .  205 

Gilkison,  &c.,        Ramage,  &c,y  88 

Gilmonr,        .        Gilmonr's  tmstees,  391 

Gilmoor,        .        Craig,  &c ,           .  482 

Gilmour,        .        Gilmonr's  trustees,  637 

Glasgow,   Proca-  Douglas,  Hill,  &c.,  222 

rators  in,    . 
Gordon,  Michael  Francis,  Petitioner,  80 
Gordon,         .        Moss,   .        .        .  213 
Graham  or  MTarlane,  Petitioner,     .  9 
Graham  or  Yonng  and  Others,  Peti- 
tioners, Tutors-nominate  of  Sam- 
uel Young,    292 

Graham,  &c.,        Gambuslang  Road 

Trustees,           .  324 
Gray  (Mrs  Carsina  Gordon)  of  Carse, 

and  Husband,  Petitioners,  795 

Gunn  and  Alex-  D.  M.  Smith,        .  636 
der  Clark, 


Hagart,  Munro, 

Hall,     .        .        WhillisandOthers, 

Hall,     .        .        Whillis, 

Hamilton,      .        His  Creditors, 

Hamilton,  Lady,  Petitioner, 

Hastings,  Mar-  Executors  of  Mar- 
chioness of,  qnis  of  Hastings, 

Haswell,      .         Fortune, 

Hay  and  Others,  The  Presbytery  of 

Dunkeld,  &c., 

Hay,     .  Dinwiddle,    . 

Hay,     .        .        Fei'gusson       and 

Lennox,    . 

Hay,     .        .        Thomson  and  Bell, 

Henderson,  (Do-  Mrs  E.  Thomson 
natoiy  of  the  or  Blackwood 
Crown),     .  and  Othei-s, 

Henderson,    .        Thomson  or  Black- 
wood, &c, 

HendersoB,    .       Jackson, 

Henning,  Howatson,    . 

Hepburn,  Sir  T.  B.,  Petitioner, 


Herons, 

Hill, 

Hill, 


Hill,  4&C., 
Hook,    . 
Hook, 


M*Geoch, 

M*Intyre,  &c., 

TheDundee,  Perth 
and      Aberdeen 
Railway    Junc- 
tion Company  . 

Lang,  . 

Hook,  . 

Hook, 
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265 
591 
800 

1043 

404 
951 

48 
55 

255 
772 


264 

882 

1068 

474 

792 

4 

83 


Howden  or  Rcid,  Campbell,  i^c, 

&C., 

Hume,  .  Baillie, 


1094 

494 

24 

518 

388 

766 


Pursuers  Defenders 

Pf 
Hunter,         .        Maxwell,     .  93 

Hutchison  or  Cmig  Craig,  .        .    209 

Hutchinson    .        Ferrier  or  Gordon 

and  Another,     .    677 


Inglis,  &c. 
Inglis),   . 


Inglis,  &c.,  .30 

Great  Northern 
Railway  Com- 
pany and  others,    749 


Jaffray,         .        Duncan, 
Jameson,       .        Watson, 
Jamicson,  Dr  James,  Petitioner, 
Johnston  and  Co.,  Lees,    . 
Johnston,       .        Hay,     . 


870 

1090 

1101 

25 

179 


Kennedy,  Buick,  &c.,           .  470 

Kermack,  .        Cadell,         .        .  1009 

Kerr,  &c.,  .        Marquis  of  Ailsa,  193 

Kerr  and  Others,  Marquis  of  Ailsa,  842 

Ken-,     .  Baird,  ...  63 

Kilgour,  .        Brown  and  Shand,  372 

Kippen,  htewart,       .        .  495 


Lanark,   Provost,  Wylie  and  Others, 

Magisti-ates,  and 

Town  Council  of, 
Latta,    .  Macrae, 

Lauder,  "Wingate, 

Leburn  and  others,  Ferguson,     . 
Lebmn  and  others,  Ferguson, 
Leslie,  .        .        Lnmsden,  <&c., 
Lewis,  .        .        Anstruther, 
Livingstone,  Matthew,     . 

Lockhart,  Gumming,    . 

Lockhart,  Petitioner, 


Macalister,  Factor 
Macaiister, 
Macartney,    . 
Macdougall, 
Macfiorlane,    . 
Macfarlane,   . 
Maclaine, 
Mackay, 
Mackenzie,    . 

Mackenzie's  Trus- 
tees, 
Mackintosh, 
Mackintosh,  . 


Maconochie, 


Macnee, 
Macpherson, . 
Macphersou  and 

Another,     . 
M^Arthm-s,    . 
M*Chlery,  &c., 
M'Cowan, 
M*Cowan, 
M*Cnbbiu,     . 


Loco  Tutor  is, 

Macgregor, 
Canipbdls, 
Clark, 

His  creditors, 
His  credi col's, 
Maclaine, 
Christie, 

Alexander's  Trus- 
tees, and  Others, 
Macdowall,  . 

Pitcairn, 

M'Lean    and 
Others,  (Macin- 
tosh's Trustees,) 

The  Govemore  of 
lYinity  Hospital 
of  Edinburgh, 

Laing  and  Sons, 

Mackenzie,    . 

Macpherson, 
Croall  and  Others, 
M'Clymont, 
Wright, 
Wriglit, 
Fulton,  .  ■ 


901 


601 
594 
1 
408 
188 
819 
403 
394 
980 

641 
941 
815 
796 
805 
841 
856 
180 

952 
458 

166 


972 


795 
373 
396 

868 
296 
465 
967 
1107 
911 
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Pursuers 

M*CuUoch, 

M'Donald, 

M'Doualls, 

M^Ewan, 

M'Gibbon, 


Defenders 

BabingtoQ, 
Lyon,  &c., 
M'DoaaU, 
Donald, 
M'Gibbon, 


M*Ilqnham&Co.,  Johnstone, 
M'Innes,  W.  &  G.  Faiiiey, 

Mcintosh,      .        Flowerdew, 
M^Intosb,      .        Flowerdew, 
M'Kinlays,    .        M'Kinlays,  . 
McMillan,  Lees, 


152 
129 
484 
756 
569 
250 
138 
94 
102 
143 
386 


Pursuers 


Defenders 


M*Murray, 


Murray's  Trustees,  1118 


M'Nab,  Petitioner, 
M^Naughton,         Baird, 
McQueen  and  Co.,  Nicoll, 
M^WilUani,  &c.,    Adams,  &c., 
Marianski,     .       Fairservice  or 

Cauns, 
Maijoribanks,  Petitioner, 


Morr, 
Marshalls, 


Martin,  dx;.. 


164 

1051 

745 

668 

1108 
985 
411 


Buchanan,  &c.,     . 
The     Omoa     and 

Clelandlron  and 

Coal  Company, 

146,  547 
Wilson,         .        .      76 


Martin  or  M*  Whirter,  &c..  Petitioners,  441 
Mason,  William,  Petitioner, 
Mathew,  James,  Petitioner, 
Maxwell,  Maxwell, 


Meiklam, 

Melrose, 

Mennie, 

Menzies, 

Menzies, 


Glassfords,   . 
Hastie,    .     . 
Blairs,  . 
Menzies, 
Menzies, 
Meyer  and  Others,  Lennard, 
Middlemiss,       .    Willonghby 

D*Eresby      and 
Mandatory, 
Miller  and  Pater-  M'Nair, 

son,    . 
Miller's  Trustees,  Miller  or  Grierson, 

and  Others, 
Milne,  .        Hazeel, 

Milne,  .        .        Leys,    *     . '. 
Minto,  Earl  of.  Petitioner, 
Mitchell,  Note,         .... 
Mitchell,        .        Cnllen, 
MitcheUorM'Mic- 

han,  Soc,     .        Mitchells 
Mitchell,        .        Cnllen, 
Moncrieff  (Tod  and  Union   Bank     of 

Hill's  Trustees),     Scotland,  . 
Morris  and  Co.,     Stewart,  &c., 


294 
118 
442 
115 
219 
297 
486 
623 
64 


642 
1016 


Morris  and  Co., 

Mortons 

Muirhead, 

MuUar, 

Murray, 

Murray, 


Napier, 
Napier, 
Nash, 


Stewart  and  Co., 
Waldie, 

Peebles  and  Camp- 
bell, 
Robertson,  &c.,     . 
Bruce,  . 
Grant  and  Others,  1069 


956 
938 
738 
1063 
187 
718 

246 
1124 

174 
443 
518 
1041 

511 
186 
723 


Napier,  .  .  73 
Adams,  .  .  207 
Cochrane  and  Others,  136 


NationalExcbange 

Co.  of  Glasgow,  Easton, 
Niddiie,  Dean  and  Smith, 

Niddrie,         .        Dean  and  Smith, 
Nisbet's  Trustees,  Nif»bet,  &c.,  . 
Nisbet,  .        Dixon, 

North  of  Scotland 

Banking  Co.,     Thomson, 


North    British 
Railway  Co., 
Norton, 


Jolln  Hay, 
Stirling, 


Orr's  Trustees,     Orr,  &c., 

Orr  and  Barber,     The  Union  Bank  of 

Scotland,  . 
Outram,        .        Reid,    . 

Park  and  Others,  Earl  of  Stair, 

Phillip,  .        Dixouj 

Pollock,  (Mac- 
donald's  Trus- 
trees),        .        Mulr,  &c.,     • 

Preston  and  Others,  Petitioners, 

Prison  Board  of    The  Burgh  of  Liver- 
Scotland,    .  keithing,   . 

Pryce  or  Morri- 
son, <&c.,    .       Campbell,  &c., 

Queen's  Remem-  Blackwoods, 
brancer,     . 


Tag» 

43 

854 
1034 

119 
1002 

904 

776 
994 

159 

347 
521 

239 
990 


132 
1100 

637 

389 

74 


Rae,      .  M'Lay,  .    986 

Raebum,  Fraser,  56 

Rainsford   and      Maxwell  and  Othera,  398 

Spouse, 
Reid  and  Others,  Maxwell  and  Others,  366 
Reid,  Petitioner,  ....  490 
Renton  andOthers,  Renton  and  Another,  1 0 
Richardson,  .  Gavin's  Trustees,  216 
Robertson,  .  ConoUy,  .  .  104 
Robertson  or  Ren-  Blackwood's  Trus- 

nie,  .  •  tees,  .  1014 
Rodgers,  .  Kyd,  &c,  .  .  432 
RoUo,  Petitioner,  ....  979 
Ross,  Petitioner, 427 


Rowand, 

Salmond, 
Samuel, 

Samuel, 

Samuel, 


Sawers, 

Sceaies, 

Sceales, 

Scott,    . 

Scott,    . 

Scouller, 

Shanks, 

Shedden, 


Thorbmn  and  True- 
man. 


589 
206 


Adams, 

Edinburgh  and  Glas- 
gow Railway  Co.,    16 

E(Snburgh  and  Glas- 
gow Railway  Co.,  737 

Edinburgh  and 
Glasgow  Rail- 
way Company,      768 


Matheson,    . 

.    708 

Wighton,      . 

.    586 

Wighton,      . 

.    709 

Sandeman, 

.    882 

Scott, 

.  1101 

Gunn, 

.    945 

Gallon    and 

An- 

other, 

39 

Patrick, 

.    611 
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Defenders 

Crawford,  &c, 
Watson, 
Young, 
Somen, 
Xonng, 
Lumsden, 
Begg, 
Begg, 
^'^iUiain,  Petitioner, 


Henderson, 
The  Earl  of  Fife's 

Tmstees, 
The  Earl  of  Fife's 

Trustees, 
Sontar, 
tlie  Allan  and  the  Pa- 
•  Parocliial  Soard.      rochial  Bourd  of 
of  tbe  Parisli  oF,       the  City  of  Edin- 
burgh, 
Stair,  Earl  o^  Petitioner, 

:,    hi  Aitkenhead's 


Stewart, 


Pag« 

239 
748 
716 
962 
992 
192 
942 
1067 
410 
527 

281 

895 
110 


Pursuers 


Defenders 


Stiilingr  a>Mi  OHiers, 


9 


,     Gordon, 

Campbell, 

Jd^Giyen, 

Kidd, 

Tbe  Scottish  Mid- 
land Junction 
Sailway  Com- 
pany and  Others, 

"Walker  and  Co., 
-  TbeEdinbu'gh  and 
Glasgow    Bail- 
way  Company, 
Petitioners, 

Grant,  &c., 

Sun    Fire    Insur- 
ance Office, 
.  Ainalie, 


651 
578 

284 
235 


866 
879 
409 
492 


538 
924 


619 
1099 
1069 

710 
702 


Thorn,  .        .        Henry  and  Others, 

Thorn,  .        .        Thorn's  Tmstees, 

Thomson,  &c.,  Petitioners, 

Thomson's  Tms-  Alexander,  &c., 
tees,   .       • 

Thomson's  Tms-  Alexander  and 
tees,  .  Others, 

Thomson,  Allan, 

Thomson,       .        Farrell, 

Thomson  and  an-  Thomson  and  an- 
other, other, 

Tollis  and  Othera,  Ciark, 

Tollis  and  Others,  Clark, 

Tunbull  &  Co.,     Russell, 


849 

1048 

118 

197 


558 
428 
915 

925 

249 

288 

18 


Vallance  &  Co.,  Beals  and  Others,  852 
Yass  and  Others,    Methuen,      .  950 

Waddell,  M'Laren,      .        .      17 

Walker,  Charles,  ....  99 
Walker,  .  Brock  and  Bleam3rre,  305 
Watt,    .  Home,  .        .    125 

Watt,  .  .  DuflF,  .  .  .862 
Weatherston,  Roberton,  .  .  333 
Webster  and  Man- 
datories, .  M'Lellan,  .  .  981 
Whamcliffe  (Lord)Petitioner,  .  948 
White  and  Others,  The  Officers  of.State,  47 
Whyte,  .  Scott,  ...  67 
Wighton  and  Others,  Petitioners,  .  741 
Williamson,  .  Sharpe,  .  .  105 
Wright,  (Appeal,)  in  Anderson  &  Co.'s 

Sequestration,       ....    400 
Wright,  Brown,  Madndoe, 

and  Company,  .  1086 

Toung,  Campbell  and  Co.,      33 

Young,  Petitioner,    ....    476 
Young,  Andrew  Liddell,    Brownlie, 

and  Son,    .  and  Co.,    .        .    605 

Young,  Petitioner,    .        .       .        .639 
Young,  Petitioner,   ....    732 
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Page 

A.  B.       .        .        .        .        .        .  156 

A.  B 139 

AberdcenRailwayBIaikie,  Brothers,  26 

Co., 
Aberdeen  Railway  Erskine,  Kennedy, 

Co.,  .        .           Petitioner,         .  86 

Aberdeen  Railway  Blaikie  Brothers,  533 

Co^  . 

Adanis,         .        Napier,         .        .  207 

Adams,                  Salmond,              .  206 

Adams,  &c.,          M'Williams,  &c.,  668 

Advocate- General  Brown  &  Another,  1024 

H.  M.,       . 

Ailsa,  Marquis  of,  Kerr,  193 

'Ailsa,  Marquis  of,  Kerr,                    .  842 

Ainslie,         .        Sutton  &  Another,  702 

Airdrie  and  Bath-  Ewing,                 .  528 

gate  Railway, 
Aitkenhead's  Sequestration,  Steele,  Pe- 
titioner,       .....  284 
Aitkenhead,  .        Aitkenhead, .        .  532 
Aitkinson,     .       Arnold  and  Manda- 
tory,     .       .  728 
Alexander's  Trus-Dunlop's  Trustees,  764 

tees, 
Alexander,  &c.,    Thomson's   Trus- 
tees,         .        .  197 
Alexander    and    Thomson's   Trus- 

Others,      .           tees,          .        .  558 

Alexander's  Trus-  Mackenzie,   .        .  952 

tees, 

Allan,                   Thomson,     .        .  428 
Allan  &  Parochial  Parochial  Board  of 
Boardof  the  City     the     Parish    of 

of  Edinburgh,         South  Leith,      .  651 

Alloa  Colliery  Co,  Bald,            .        .  491 
Anderson   and  Co.'s  Sequestration, 

Wright,  Appellant,       .        .        .400 

Anderson,  Appellant,        .        .        .  847 

Anstruther,  Petitioner,     .        .  591 

Anstruther,    .        Lewis,          .        .  819 

Babington,  .  M^Cnlloch,  .  .  152 
BaiUe,  .  .  Hume,  .  .  766 
Baird's  Trustees,  Baird  or  Sterling,  3 
Baird,  •  Kerr,  .  63 
Baird,  .  M*Naughton,  .  1051 
Bathgate  Railway  Ewing,  .  .  70 
Beats  and  Others,  Vallance  and  Co.,  852 
Begg,  .  Small,  942,1067 
Bell  and  Others,  Dunbar,  51 
Blackwoods,  Qaeen's  Remem- 
brancer, .  .  74 
Blackwood,  .  Henderson,  .  332 
Blackwood's  Trus-  Robertson  orRennie 

tees,  1014 
Bl^kie  Brothel's,  Aberdeen  Railway 

Co.,          .        .  931 

Blairs,           .        Mennie,                .  297 
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Defenders.  Pursuers, 

Boag,  Anderson,     .  7 

Boswell,  Cumming's   Trus- 

tees, .  31 1,  820 
Boswells  .  Boswell,  .  .837 
Brock  and  Blea-  Walker,  .     305 

myre. 
Brown  &Shand,    Kilgour,       .        .     38^ 
Brown  &  Another  Aniot,  .        .    694 

Brown,  .        H.  M.  Advocate- 

General,  .     131 

Brown,  Macindoe  Wright,  .  1086 

and  Co.,    . 
Bruce,  .        Murray, 

Buchanan,  <&c.,     Marr,  .        .411 

Buick,  &c,  Kennedy,      .        .    470 

Bumess,        .        Anderson,     .        .      42 
Burnet  &  Others,  H.  M.  Advocate,  .      50 

Cadell,         .         Kermack,     .        .  1009 

Caledonian  Rail-  Campbell,             .  742 

way  Co.i    . 

CambuslangRoad  Graham  &  Others,  324 

Trustees,    . 

Callon    and          Shanks,                .  39 

Another,    . 
Campbell  &  Co.,  Young,          .  33 
Campbell,     .        Caledonian    Rail- 
way Co.,  .        .  869 
Campbell,             Stewart,               .  379 
Campbell     and    Reid  and  Others,  888 

Others, 
Campbell     and    Pryce  or  Morrison,    d8P 

Others, 

Campbell,     .        Brown,                 .  593 
Campbells,    .       Macartney,  .        .815 

Chalmers      and    Chalmers,     .  19 

Others, 

Chilstie,                Mackay,       .        .  180 
Clark,                    Tullis&Othei's,  249,288 

Clark,                   Macdougall,          .  796 

Cochran,       .        Nash,           .        .  186 
Colqnhoun,    .       Caledonian     and 

Dumbartonshire 
Railway  Co,  .  1012 
Colquhoun,  .  Borrows,  •  733 
Conolly,  Robertson,  .  104 
Connon,  Ballinten  and  Man- 
datory, .  .  221 
Craig,  .  Hutchison  or  Craig,  209 
Craig  and  Others,  Gilmour,  .  482 
Crawford,  .  Simpson,  .  239 
Croall,  .  M'Arthurs,  .  296 
Cullen,  Mitchell,  .  .  718 
CuUen,  .  Mitchell,  .  .1124 
Cumming,  .  Lockhart,  .  .  394 
Cunyngham,  Cunyngham,  596 
Cunninghame,       Cunninghame,       .  1125 


Dalzell, 


Briggs  and  Others,    153 


BtJkMtikrs 


IKDEX  OF  NAMES. 
Pursuers  Defenders  Pursuers 


Deaand  Smith,  Niddrie, 
Dean  and  Smith,  Kiddrie, 
I>ickso<n,  DiGksona, 

Dmwiddie,  .  Hay,  . 
DixaiL,  Phillip, 

DixcNi,  Nisbet, 

Doctor,  Browns, 

Doctor,  Browns, 

Donaldi,  .         M^Ewen,  . 

Donaldson's  Tms-  Donaldson, 


Page 
854 

1034 

863 

55 

990 

1002 

23 

269 

756 

147 


DonaldsoiL, 
Dougali, 


or 


I>rew, 


Donaldson 

Milne, 
Dundee    Harbour 

Tmstees, 
Frocnrators  of  Gku- 

gow, 

Drew, 

Drew, 

Cairas, 

Watt, 

Jafiray, 


Dmmmond, 

Dnff,      . 

Duncan, 

Dnndee,     Perth,  Hill, 

and    Aberdeen 

Railway,    Co., 
Dnnkeld  Presby-  Hay  and  Others, 

tery  of. 
Dykes,  .        Cnllen, 

Dykes,  Cnllen, 

East  of  Fife  Rail-  Anstmther, 
way  Co.,    . 

Easton,  National  Exchange 

Co., 

E^nburgh    and    Samuel, 
Glasgow  Rail- 
way Co.,    , 

Edinburgh,  Ma-  UuiverBity  c^Edin- 
gistrates  of,  burgh, 

Edinburgh  and  Stirling  and  Dun- 
Glasgow  Rul-  femHine  Railway 
way  Co.,   .  Co., 


810 

660 

222 
184 
501 
566 
862 
870 
1094 

48 

827 

1059 

691 


43 

16 


58 


619 


Edinbor^    and   Samuel,  16, 737 

Glasgow  Rail- 
way Co., 

Edinburgh    and   Samuel,  .    768 

Glasgow  Hail- 
way  Co.,   . 

£wan  &  Others,    Edinburgh  &  Glas- 
gow Bank, 


Fairley,  W.  &  G.,  M'Innes, 
Fairsenrice     or     Marianskie, 

Cairns, 
Fanell, 
Fergnsson,    . 
Fergosson,    . 
Feigosson    and 

Lmnox, 
Fergnsson, 


445 

138 
1108 


Thomson,  .    915 

Lebum  and  Others       1 
Lebum  and  Others    408 


Hay, 


Brown, 
Ferrier  or  Gordon,  Hutchinson, . 
Fife,  Earl  of,  and  Trustees  and  Exe- 
Otbers,  enters  of  the  late 

EarlofJFife,      . 
Fife,    Earl    of,      Snare, 
Tmstees  of,  * 


255 

793 
677 


271 
281 


Fife,  Trustees  of  Snare, 
Earl  of, 


Flowerdew, 

Forbes, 

Fortune, 

Forrest, 

Frssers, 

iVaser, 

Frasers, 

Fulton, 


Gau*, 
Gratherers, 


Mcintosh, 

Gibson, 

Hasweit, 

Cargill, 

H.  M.  Advocate, 

Raebum, 

H.  M.  Advocate, 

M'Cubbin, 


zvu 
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94,  102 
.  890 
.  951 
.  91 
.  806 
.  56 
1037 
.  911 


Mackintosh  or  Gair  563 
Gatherers,    .        .971 
Gavin's  Tmstees,  Richardson,  .    216 

Gilmour's  Trust.,  Gilmour,  .  391,  637 
Glassfords,  .  Meiklam,  .  .115 
Gordon,         .        Stewart  and  Co.,  .    366 


Gould,  .        Cargill, 

Gould  and  Co.,     Cargill, 
Graham,  Baircl, 

Grant  and  Others,  Stoddait, 
Grant  and  Others,  Murray, 
Great   Northern   IngUs, 
Railway  Co., 


Greig, 
Gonn, 

Hamilton, 
Hastie, 
Hastings, 
Hay,     . 
Hay,     . 

Hay,     . 


Colquhoun, 
Scouller, 


36 

374 

578 

1069 

1069 

749 

75 

945 


Hays,    .  Dvce, 

Hazeel,  ]mln, 

Henderson,  Smith, 

Henderson,    .        Brown, 
Henry  &  Othera,  Thorn, 
Hill,  .        Fraser, 

Home,  .  Watt, 

Hook,    .  Hook, 

Hook,    .  Hook, 

Howatson,     .        Henning, 
Hunter  and  Cow-  Brown, 
per, 


Brock,  .        .    259 

Melrose,  .219 

Hastings.      .        .    404 
Johnstone,    .        .    179 
North  British  Rail- 
way Co.,  .    776 
Piincipal  &  Profes- 
sora  of  King's  Col- 
lege, Aberdeen,  .    627 


Hutchinson 
Brothers, 

Inglis,   . 
Inverkeithing 
Burgh  of,  . 


Jackson, 
Johnston, 

Kidd,. 
Kidstone  and 

Waters, 
Kilgour, 
Kirkpatrick, 
Ki'onacber, 


783 

938 
527 

1088 
849 
274 
125 
24 
518 
474 

1117 


Crowe  and  Another,    37 


Inglis  &  Others, 
General     Prison 
Board  of  Scot- 
land, 

Henderson,  . 
M^Ilqnham  &  Co., 

Stewart, 
Brown, 

H.  M.  Advocate,  . 

Butler, 

H.  M.  Advocate,  . 


Kyd  and  Others,  Rodgers, 


30 


637 

1068 
260 

492 
760 

122 
481 
908 
432 
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BeftndtTZ 
Laing, 


Pvrmuars 
Anderson  and  Man- 


datory, 
Laing  and  Sons,    Macnee, 
Laing  and  Others,  Balfonr, 


Lang, 
Lees,  . 
Lees,  . 
I^nnard, 
Lennox, 

Leven,  . 


Leys, 
Liddeil, 


Hill  and  Others,   . 

Johnston  and  Co., 

M'Miilan,     . 

Meyer,  &c.,  . 

Crawford  and 
Others,     . 

Edinburgh,  Perth, 
and  Dundee  Rail- 
Co., 

Milne,  . 

Beveridge, 


Pago 

872 
878 
542 
494 

25 
886 

64 

1065 


Liddell,  Brownlie,  Young  and  Son, 
and  Co., 


686 
788 
252 
605 


Lockhart  and 
Others, 


Caledonian  and 
Dumbartonshire 
Junction    Rail- 
way Co.,  . 

Leslie,  . 

Skinner, 


Lumsden, 
Lumsden  and 

Others, 
Lyon  and  Others,  McDonald, 


Matheson, 
Macdowall, 

Macgregor, 

Macintosh, 

Mackenzie, 

Maclalne, 

Macpherson, 

Macrae, 
Mar,  Earl  of, 
Mathew, 
Maxwell, 
Maxwell, 
Maxwell  and 

Others, 
Maxwell, 
Meek, 
Mein, 
Mein, 
Menzies, 
Menzies, 
Methueu, 

Miller, 

Mooney, 

Morrison  and 
Othere, 

Morrison,  and 
Others, 

Moss, 

Muir, 

Muni'o, 

M'Bain, 

M'Bain, 

M'Comic, 

M*Cubbin  or 
Craig, 

M*Cubbin, 

M'CuUoch, 


456 
186 
192 

129 


Sawei*8, 

708 

Mackenzie's  Trus- 

iiees* 

458 

Macalister, 

941 

Macintosh  Trustees, 

972 

M*Pherson, 

896 

Maclaine, 

856 

Macpherson     and 

another. 

868 

Latta, 

601 

Ewing, 

303 

Livingston, 

403 

Hunter, 

98 

Reid, 

866 

Rainsford,    . 

898 

Maxwell, 

442 

Gillan, 

205 

Darling, 

283 

Darling, 

287 

Menzies, 

623 

Menzies, 

486 

Vass,            t 

950 

Miller's  Trustees, 

956 

H.  M.  Advocate, 

127 

Forbes, 

100 

Forbes  and  Others, 

79 

Gordon, 

218 

Pollock, 

182 

Haggart, 

1051 

Blyths, 

242 

Blyths, 

489 

Findlay's  Trustees, 

583 

Craig, 

773 

Arnold, 

977 

Babington, 

151 

Defenders 

M'DonaU, 

M'Ewen, 

M'Geoch, 

M'Glbbon, 

M'Oiven, 

M'Intyre  and 

Others, 
M*Kie. 
M'Kinlays, 
M'Kinlay,     . 
M*Lay, 
M'Laren, 
M'LeUan, 


Pursuers 


M'Doualls, 

Ferguson, 

Herons« 

M'Gibbon, 

Stewart, 

Hill, 


Brown, 

M'Kinlays, 
Craven, 
Rae, 
Waddell, 

Webster  and  Man- 
datories, 
M^Leod,  H.  M.  Advocate, 

M^Leroy,  Hamil-  Adams, 

ton,  and  Co., 
M*Lymont,    .        M'Ohlery     and 

Others, 
M^Michan,  Mitchell, 

M*Mun*ay's  Tnis-  M^Mmray, 

tees 
M'Nair,  Miller  and  Pater- 


M*Walter,  or 
Murray, 


son, 
H.  M.  Advocate, 


Napier,         .       Napier, 
National  Bank  of  Barron, 

Scotland, 
Nicoll,  .       M'Queen  &  Co., 

Nisbet,  Nisbet's  Trustees, 

Omoa   and  Cle-  Maralialls, 

land  L*on  and 

Coal  Company, 
Omoa   and  Cle-  Marshall, 

land  Iron  and 

Coal  Company, 
Orr,  Orr*s  Trustees, 

Outram,  Finlay, 

Outram,  Finlay, 

Paisley,  Collector  H.  M.  Advocate, 

of  Poor's  Rates, 
Paterson^  Clark's  Trustees, 

Patrick,  Shedden, 

Peebles    and        Muirhead,    . 

Campbell, 
Pitcaim,  Mackintosh, 

Pringle  &  Othei's,  Campbell  and 

Others, 


Quillichan, 


II.  M.  Advocate, 


Rait,  H.  M.  Advocate, 

Ramage  &  Othci-s,  Gilkison  and 

Others, 
Rankcn,  Dixon, 

Rate,  H.  M.  Advocate, 

Reddle,  Hamilton,  The  Lonl  Advo- 
and  Others,  catc  and  Others, 

Reid,     ,  Outram, 

Ronnie,         ,        H.  M.  Advocate - 

General,  . 


484 
422 
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409 
S3 

802 

143 

1066 

986 

17 

981 
811 

202 


466 
246 
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1016 
859 


73 

505 

745 
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146 


567 

159 
13 
39 

291 
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166 

708 

806 

48 

88 
353 
857 

644 
521 
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Defenders 

Benton  and  An- 

otiier, 
Robertson,     . 
Boberton, 
Robertson, 
Ross  and  Others, 
Rowan, 


RuBsell, 

Sandeman, 

Scott, 

Soott^ 

Scott, 

Seottish  Midland 
Junction  Rail- 
way,     . 

Sluirpe, 

Skirviugand 
Others, 

Smith, 

Smith, 

Smith, 

Smollett  and 
Others, 

Somerville, 

Somers, 

Sontar, 

State,  Officers  of, 

Stair,  Earl  of, 

State,  Officers  of, 

Stephenson  &  Go. 

Stewart, 

Stewart  &  Others, 

Stewart, 

Stewart  &  Co., 

Stewart, 

Stilling, 

Sub  fire  Insnr- 
anoe  Co., 

Aliudie, 

TayFeny  Trus- 
tees, 

Tay  Feny  Trus- 
tees, 


'Pursuers 

Benton     and 
Others, 

Muller, 

Weatherston, 

Fowlers, 

Baird  and  Others, 

Edinburgh,  Perth, 
and  Dundee 
Railway  Co.,    . 

Tombuil  and  Co., 


Scott, 

Whyte, 

Camegy, 

Scott, 

Stewart, 


Williamson, 
Fergusson, 


PBge 

10 

186 

333 

992 

1007 


1038 
18 

882 

67 

408 

iioi 

538 


106 
824 


Gunn  and  Clark,  536 

Advocate-Gen.,    .  553 

Crawford,             .  844 
Gumming  and 

Others,     .        '.  876 

Fotheringham,      .  860 

Simpson,  962 

Sontar,                .  110 

White  and  Others,  47 

Park  and  Others,  289 

BeU,             X  108 

Dobbins  A  Others,  467 

Stewart*sTruBtees,  235 


Morris  &  Co., 
E^ippen, 
Morris  &  Co., 
Bell,    . 
Norton, 
Sutherland, 


443 
495 
513 
779 
994 
710 


Sutton  &  Others,  160 

Trustoes  of  Dundee 

Banking  Co.,  52 

Dougall's  Trustees,  301 


Defenders  Pursuers 

Thom's  Trustees,  Thorn,  .  1048 

Thomson  or  Henderson,       264, 382 

Blackwood, 
Thomson  and  Bell,  Hay,    .        .        .772 
Thomson,  North  of  Scotland 

Banking  Co.,    .    904 
Thomson,  Anderson,     .        .    917 

Thomson  and        Thomson  and  An- 

Another,  other,  .    925 

Thorbum  and      Bowand,      .       .    589 

Trueman, 
Torrie  and  Others,  Duke  of  AthoU,    .    830 
Trinity  Hospital,  Maconochie,         •    769 

Governors  of. 


Union  Bank  of 
Scotland,    . 

Union  Bank  of 
Scotland,   . 


Moncrieff,     . 
Orr  and  Barber, 

Mortons, 


174 
347 


Waldie,  Mortons,              .  1041 

Walker  and  Co.,  Stewart,               .    924 

Wataon,  Sim,     ...    748 

Watson,        .  Jameson,             .  1090 

Webster,  Brown's  Trustees,     634 

Whicker,  Gilchrist  or  Wilson,  393 
Whillis  &  Others,  Hall,    ...    265 


Whlllls, 
Wighton, 
Wighton, 
WiUoughby 
D'Eresby, 
Wilson, 
Wingate, 
Wo<^de, 
Wright, 


Hall, 
Sceales, 
Sceales, 
Middlemiss, 


591 
586 
709 
642 


Martin  and  Others,  76 

Lauder,        .        .  594 

Aitken,                .  514 
M'Cowan,    .   967, 1107 
Wyllie  and  Others,  Magistrates  and 

Town  Council  of 

Lanait,     .       .  901 

Young,  .  Guthbertsou,  .  226 
Young,          .       Cnthbertson  and 

Othera,  .  .  286 
Young,         .       Cnthbertson  and 

Others,     .       .  871 

Young,  .        .        Simpson,              .  716 

Young,  .               Simpson,              .  992 
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CASES  DECIDED 


IH  TQB 


COURT  OF  SESSION,  &c. 


WINTER  SESSION,  1851. 

SECOND  DIVISION. 
No.  1.  Nooember  12.  1851. 

Thomas  Leburn,  S.S.C,  and  Others,  v.  Admiral  George 

Ferguson  of  Pitfour. 

Btdudkn^Impr6bation^Becl^  ITote—Act  13  and  14  Vict,  c,  36,  §  12« 
— Circiiinstanoes  in  which  held  competent  to  reclaim  against  the  Lord 
Or^nary's  Interlocntor,  prorogating  the  time  for  reporting  diligence 
gEuited  to  defender,  to  enable  him  to  satisfy  production,  although  Lord 
Ordiniuy's  consent  had  not  been  obtained. 

This  was  an  action  of  reduction-improbation  of  certain  titIe*deeda«Noy.  12. 1851. 
The  defender  took  the  usual  order  to  satisfy  the  production  ;  and,    '^^^y'^^ 
to  enable  him  to  do  so,  obtained  a  diligence  against  havers.     After  „  f^ergtuon! 
repeated  renewals  and    prorogations,    Lord    Dundrennan  pro- 
nounced an  interlocutor,  circumducing  the  term  for  reporting  the 
commission  and  diligence. 

Tbereafiber,  the  pursuer  enrolled  the  case  before  Lord  Cowan, 
(who  bad  succeeded  to  Lord  Dundrennan's  roll,)  for  the  purpose 
of  moving  his  Lordship,  *<  in  respect  of  the  circumduction,  to  pro* 
Bounce  decree  of  certification  contra  rum  producta^  and  reduction,  in 
8o  £ar  as  regards  the  titles  contained  in  the  specification,  for  recovery 
of  which  a  diligence  was  granted  at  the  instance  of  the  defender;  and, 
also,  for  decree  of  certification  contra  non  producta^  in  so  far  as  the 
other  titles,  specified  in  the  summons  at  the  pursuers'  instance, 
have  not  been  produced,"  &c.     On  this  being  moved,  the  defend- 
er's connsel  made  a  counter  motion  for  prorogation,  when  his  Lord- 
ifaip  {mistaking  the  import  of  the  pursuers'  motion),  pronounced 
the  foUowing  interlocutor  : — "  I9th  July  1851.      Having  heard 
p$Ttie^  procurators  on  the  motion  of  the  pursuers  for  civcum- 
iro.  1-  VOL.  I-  A 
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NoY.  12. 1851.  Auction  of  the  defender's  commission  and  diligence,  and  the  de- 
^"^^'^^^'^^    fender's  counter  motion  for  prorogation  thereof,  in  respect  it  is 

r  ^Ferffu^!  stated  for  the  defender,  that  there  is  a  prospect  of  .Colonel 
Johnstone's  (the  haver's)  return  to  this  country  in  the  course  of 
this  summer,  prorogates  the  time  for  reporting  said  diligence  till 
the  3d  day  of  November  next,  and  refuses  the  pursuers'  motion 
m  hoc  statu" 

Against  this  interlocutor  the  pursuers  reclaimed ; — and  the  Re- 
claiming Note  appearing  to-day  in  the  Single  Bills, 

Dundas  and  G.  G.  Bell  for  respondents,  objected.  This  re- 
claiming note  is  incompetent  under  the  12th  see.  of  the  Act  13th 
and  14th  Vict.  The  interlocutor  having  been  pronounced  before 
closing  the  record,  the  reclaimers  required  the  consent  of  the  Lord 
Ordinary  before  reclaiming,  which  they  have  not  obtained. 

W.  G.  Dickson  and  SoUcitor-General  for  reclsimersy  answered. 
This  reclaiming  note  falls  under  that  portion  of  the  section  of  the 
Act  referred  to,  which  permits  reclaiming  without  consent  of  'the 
Lord  Ordinary  in  the  case  of  interlocutors  disposing  in  whole  or 
in  part  of  the  merits,  because,  had  the  Lord  Ordinary  proceeded 
regularly,  and  not  as  he  did  on  a  mistake  as  to  the  position  of 
affairs  and  the  nature  of  the  pursuers'  motion,  the  interlocutor 
would  have  been  a  decree  of  certification  contra  nonproductay  which 
would  have  been  in  reality  an  interlocutor  on  the  merits. 

BeU  replied.^—Had  such  been  the  nature  of  the  interlocutor,  it 
would,  doubtless,  have  been  an  interlocutor  on  the  merits.  But, 
in  point  of  fact,  it  is  a  mere  interlocutory  judgment ;  and  the  inter- 
locutor must  be  looked  at  for  its  own  import. 

Lord  Justicb- Clerk. — Looking  at  the  pursuers'  motion  and 
the  circumstances  of  the  case,  it  would  be  bard  on  the  pursuers^  and 
a  judaical  construction  of  the  words  of  the  statute,  to  say  that 
the  interlocutor  complained  of  is  not  a  judgment  on  the  merits. 

The  Court  repelled  the  objection,  and  the  case  was  sent  to  the 
Summar-RoU. 


Lochhartj  Morton^  WlUtehead,  and  Oreig,  W,S.^  Agents  for  Reclaimers. 
jDundas  and  Wilson^  C.S.j  Agents  for  Respondents. 


Na  2.  COURT  OF  SESSION,  3 

No.  2.  November  12.  1851. 

Id  gobg  over  the  Single  Bills  to-day,  the  Lord  Justice-Clerk 
observed  that  the  headings  of  some  of  the  Reclaiming  Notes  were 
incorrrect  and  irregular,  bemg  thus  expressed,  ^'  Reclaiming  Note 
A  against  B,"  instead  of  **  Reclaiming  Note  A  against  Lord 

's  Interlocutor."  BBs  Lordship  added,  that  formerly  agents 

were  fined  by  the  First  Division  for  committing  this  mistake. 


SECOND  DIVISION. 

No.  3.  November  12.  1851. 

Mrs  Cha&uottb  Baird  or  Sterling  and  Husband  v.  The 
Trustbbs  of  the  late  General  Sir  David  Baird. 

Legacy — Lo^pmg^ — NeoiA  of  Kin  ofDtcexaed  LegaUe. — ^A  legacy  was  left 
to  D.  B.,  -who  sorvived  the  testator,  but  died  intestate  before  the  legacy 
became  doe  and  payable ; — Heid,  that  the  l^acy  had  not  lapsed,  to  the 
effect  of  preventing  the  next  of  kin  claiming  it. 

This  was  an  action  to  recover  payment  of  a  legacy,  the  pursuer  ^^y.  12.  iS5l. 
being  the  next  of  kin  of  the  legatee.   The  late  General  Sir  David    ^•"^^'"*^ 
Baird,  by  trnst-disposition  and  settlement  executed  by  him  on  31st  y^^„  ^J  ^^'' 
July  1849,  bequeathed,  among  other  legacies,  the  sum  of  £500  toBaird*s  Tnu- 
David  Baird,  son  of  his  brother  Joseph*  payable  six  months  after 
the  death  of  his  wife,  Lady  Baird.     David  Baird  survived  bis 
nncle.  Sir  David,  and  died  in  the  year  1835  intestate;   and  Lady 
Baird,  the  Uferentrix,  died  on  the  28th  May  1847.     The  pursuer 
was  his  only  sister  and  next  of  kin,  and  claimed  the  £500. 

In  defence  it  was  pleaded,  that  by  the  terms  of  the  trust-dis- 
.position  and  settlement,  the  legacy  had  not  vested  in  the  legatee, 
David  Baird,  and  that,  consequently,  the  pursuer  had  no  right  to 
it  as  next  of  kin. 

m 

The  Lord  Ordinary  (Colonsay),  of  this  date,  pronounced  an  juiji.  issi. 
hiterlocator  finding  that  the  legacy  had  not  lapsed,  and  that  the 
right  to  it  now  belonged  to  the  pursuers,  and  repelled  the  defend- 
ers* first  plea  to  this  effect.  His  Lordship  added  a  note,  in 
which  he  referred  to  the  cases  of  Wallace^  28th  January  1807, 
Mor.  Diet.  V.  Clause,  App.  6 ;  Smith  v.  Lauder^  30th  May  1834, 
12  Shaw,  646 ;    MaxweU  v.  WyJUej  25th  May   1837,  15  Shaw, 
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Nov.  12. 1851. 1005.     All  of  these  cases  appeared  to  him  to  favour  the  claim  of 

"TT^^     the  pursuer,  but  some,  of  more  receut  date,  had  been  referred  to 

ling,  &c.  t7.     as  opposed  to  the  claim.     In  particular,  the  cases  of  Provan^  14th 

Baird'sTrus-  j^n.  1840,  2  D.  298 ;  and  Johnston,  9th  June  1840,  2  D.  1038. 
toes. 

His  Lordship  also  noticed  the  case  of  Newton  t.  Thomson^  27th 
January  1849,  11  D.  452. 
The  defender  reclaimed. 

W.  B.  Clark  and  Dtmbp  for  the  reclaimer  commented  on  the 
cases  referred  to  in  the  Lord  Ordinary's  note,  and  argued  that 
the  legacy  had  not  vested  in  David  Baird. 

r.  J.  Robertson  appeared  for  the  respondent,  but 


The  Court,  without  calling  on  him,  unanimously  decided,  that 
the  legacy  in  favour  of  David  Baird  had  not  lapsed.  The  case  of 
Wallace  (supra)  was  conclusive.  They  therefore  adhered  to  the 
interlocutor  of  the  Lord  Ordinary,  but  reserving  the  question  of 
expenses. 

Mackenzie,  limes  and  Logan^  W.S^  Agents  for  Farsaer. 
Oibson^Craigsy  Dalzielj  and  Brodie,  W.S.j  Agents  for  Defenders. 


FIRST  DIVISION. 

No.  4.  November  13.  1851. 

Herons  v.  M'Geoch. 

Ihistee — Actings  during  life  of  Trustee — Evidence.-^BBXkk  deposit  re- 
ceipts handed  over  to  a  trustee  by  the  truster  during  the  life  of  the  latter, 
who  had  previously  consulted  the  truster  about  the  management  of  his 
affiiirs, — Held  not  to  be  presumed  to  be  a  donation,  but  must  be  accounted 
for  by  the  trustee. 

Not.  13. 1851.  This  was  an  action  of  count,  reckoning,  and  payment,  and  the 
r""^^""*^  question  was,  whether  certain  deposit  receipts  handed  over  to 
M'Gcoch!  M'Geoch  by  Kevan,  the  truster,  before  his  death,  were  gifts  or 
donations,  or  fell  to  be  accounted  for.  By  trust-disposition  and 
settlement,  dated  29th  July  1829,  and  relative  codicil,  dated  29th 
July  1842,  the  late  William  Kevan,  farmer  in  Craiglarie,  ap- 
pointed as  trustees  and  executors,  Alexander  M^Geoch,  farmer 
in  Kilbreen,  thd  defender  in  this  action,  Alexander  Heron  and 
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John  Heron,  pursuers,  and  Andrew  M^Cormack  in  Anniemaga-Koy.  18. 1851. 
hfish,  who  subsequently  went  to  America.  n^^"**^ 

This  deed,  inter  aUa,  authorised  the  trustees  to  divide  equally    MKjeoch. 
imong  themselves  the  sum  of  £100,  to  be  taken  out  of  the  first 
of  the  executry  funds,  as  a  token  of  the  truster's  regard ;  and 
faither  directed  them,  failing  directions  by  the  truster  for  the  dis- 
tribution of  the  residue  of  his  estate,  to  pay  the  same  to  the 
cUUdren  of  a  deceased  brother,  who  were  all  resident  in  America, 
or  their  lawful  issue.     On  the  29th  July  1842,  the  truster  exe- 
eated  a  codicil,  which  altered  the  original  trusU  settlement  in 
Tarious  important  respects.     It  cancelled  the  bequest  of  £100  to 
the  trustees,  as  also  the  appointment  of  Mr  M^Cormack  as  trustee 
and  executor ;  it  revoked  die  conditional  bequest  to  the  truster's 
relatives  in  America,  and  directed  the  trustees,  after  satisfying 
the  purposes  of  the  trust,  to  divide  among  themselves  the  whole 
free  residue  and  remainder  of  the  estate. 

Eevan  died  in  June  1845,  being  then  about  eighty  years  old. 
For  some  years  before  his  last  illness,  the  Herons  and  M^Oeoch  had 
assisted  him  in  the  management  of  his  affairs :  M^Geoch  was  his 
coofflQ-german ;  the  Herons  were  no  relations.  Eevan  being  ap- 
prehensive that  his  latter  end  was  approaching,  had  frequent  com- 
mimications  with  the  Herons  and  M'Geoch  relative  to  his  affairs 
and  the  settlement  thereof  then  contemplated  by  him.  About  the 
22dof  June  1842,  he  handed  over  to  M'Geoch  nine  deposit  re- 
ceipts, blank  indorsed,  for  money  then  lying  in  bank,  to  the  amount 
of  £1434: 13:  7,  which  M^Oeoch  uplifted  and  retdned,  and  on 
22d  July  following,  he  executed  the  codicil  as  above  mentioned. 

The  Herons  now  founding  on  their  rights  as  residuary  legatees 
under  this  codicil,  required  M^Geoch  to  hold  count  and  reckon- 
ing with  them  for  payment  of  two-thirds  of  the  above  sum,  with 
interest,  on  the  ground  that  the  deposit  receipts  had  been  com- 
mitted to  his  charge  qua  trustee  by  the  testator.  On  the  other 
hand,  M^Geoch  denied  his  liability  to  account,  in  respect  the  sums 
in  question  were  given  to  him  as  donations,  and  therefore  consti- 
tuted no  part  of  the  trust-estate.  Both  parties  renounced  proba- 
tion. The  Lord  Ordinary  (Wood)  having  found  for  the  pursuers, 
M'CSeoch  reclaimed. 

Wood  Bad  LiffKs  for  Reclaimer.  This  question  comes  to  be  a 
plain  one  of  evidence  quo  ammo  were  the  documents  given  ? 
M^Geoch  was  the  truster's  only  near  relation  in  this  country.  He 
uplifted  the  money,  and  during  the  three  years  that  Kevan  lived 
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Nov.  18. 1851.  thereafter  paid  no  interest  nor  was  required  to  do  so  by  him.     He 

„  was  not  called  upon  to  account  in  any  shape,  or  give  any  voucher 

M'Geoch.       for  the  moneys  which  he  had  uplifted  in  virtue  of  the  indorsations. 

The  inference,  therefore,  is  in  favour  of  donation.     Martin  ▼• 

Unsworth^  8th  March  1849,  Scottish  Jurist. 

Rossj  with  whom  MarsJiall,  The  presumption  of  law  is  against 
donation.  No  one  is  held  to  give  away  his  property  gratuitously 
to  his  own  detriment.  Blank  indorsation  does  not  imply  dona- 
tion. Henderson  v.  M^CuUoch^  1 2th  June  1830  ;  1.  Dunlop  927. 
M^Geoch  confessedly  acted  as  trustee  for  the  three  years  pre- 
ceding Kevan's  death ;  therefore  the  property  entrusted  to  him 
by  Kevan  must  be  held  to  have  been  given  merely  to  be  managed 
by  him,  and  not  as  a  donation. 

The  Lord  President  was  of  opinion  that  the  predominating 
evidence  was  in  favour  of  the  pursuer  •  In  law  donatio  nan  pre-' 
sumitur.  The  defender  must  prove  donation.  It  is  also  an  im- 
portant feature  in  this  case,  that  a  trust  subsisted  at  the  time  the 
donation  is  alleged  to  have  been  made ;  and  that  the  defender  has 
admitted  that  he  had  a  joint  duty  as  trustee  to  perform.  The 
testator  substantially  called  the  trust  intx>  operation  during  his 
life.  He  could  have  demanded  back  the  receipts  any  time  before 
his  death ;  and  the  pursuers,  as  his  trustees,  are  now  entitled  to 
insist  in  the  same  claim. 

Lord  Fullerton  concurred. 

Lord  Cuningmamb  was  of  the  same  opinion.  In  addition  to 
the  cases  referred  to  by  counsel,  there  is  an  earlier  case  reported 
in  the  Dictionary,  where  a  right  of  ownership  in  a  fund  said  to 
have  been  deposited  for  behoof  of  a  sister,  was  held  to  continue 
with  the  depositor  till  his  death.     Dictionary,  p.  3600. 

Lord  Ivory  also  concurred,  remarking  that  this  was  properly 
a  case  for  a  jury ;  the  animus  in  which  the  documents  were  given 
to  M'Geoch  depending  upon  the  construction  of  various  facts, 
which  it  was  properly  the  province  of  a  jury  to  interpret. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  and 
remitted  to  his  Lordship  to  dispose  of  all  questions  of  expenses. 

HunttTj  Blair,  ^  Cowan,  W.S.,  Agents  for  Reclaimers  (Defender.) 
Tods  it  Romanes,  W.S*,  Agents  for  Respondent  (Parsuer.) 
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SECOND  DIVISION. 
No.  5.  November  13.  1851. 

Andbrson  v.  Boag. 

Ila3wag  Sharea — Liability  of  Purchaser  for  Calls  made  previous  to  there- 
carding  rf  the  Transfer — BeUef — ^A  purchaser  of  railway  shares  is  bound 
to  pay  the  calls  made  sabseqaent  to  his  purchase,  whether  the  transfer 
be  recorded  or  not,  and  the  seller  who  had  paid  the  calls  is  entitled  to 
relief. 

This  was  an  action  for  relief,  and  for  repayment  of  railway  calls.  „     ,»  ««,, 

,.  ,,  11,  1,    J  .  ^^Nov.  13. 1851. 

wbicb  toe  pursuer  bad  been  compelled  to  pay,  in  consequence  of    v^^^r^i^ 
the  defender,   who  had  purchased  the  shares,  having  failed  to  Anderson  v. 
divest  the  pursuer,  by  recording  the  transfer.    By  the  Companies'   ^^^' 
Clauses  Act,  a  shareholder  continues  liable  for  calls,  although  he 
may  have  sold  the  shares,  until  the  transfer  in  favour  of  the  pur- 
chaser is  duly  recorded. 

It  appeared  that  the  reason  why  the  transfer  had  not  been  re- 
corded, was,  that  it  included,  besides  the  shares  conveyed  by 
the  pursuer,  certain  shares  conveyed  by  other  parties,  upon  which 
there  were  unpaid  calls,  and  that  in  terms  of  the  Act,  until  these 
were  paid,  the  transfer  could  not  be  registered. 

The  defence  mainly  relied  upon  was,  first,  That  the  defender 
was  not  to  blame  for  the  deeds  not  having  been  recorded,  as  it 
had  been  duly  transmitted  to  the  secretary  of  the  company,  and 
ought  to  have  been  registered  quoad  the  pursuer's  shares,  what- 
ever was  the  state  of  the  others  included  in  it ;  and,  secondly. 
That  the  calls  paid  by  the  pursuer  were  illegal,  made  in  contra- 
vention of  the  Acts  constituting  the  company ;  and  that,  accord- 
ingly, the  pursuer  could  not  have  been  compelled  to  pay  these 
calls ;  and  if  he  did  so,  he  did  so  voluntarily  and  without  relief. 

The  Lord  Ordinary  (Robertson)  held  that,  ^whatever  was  the 
cause  why  the  transfer  was  not  recorded,  still  in  all  questions  inter 
Uy  the  defender  was  bound  to  relieve  the  pursuer  of  all  liability  ; 
that  the  pursuer  was  not  bound  to  try  the  question  as  to  the 
legality  or  validity  of  the  calls  demanded  from  him,  but  that  he 
was  entitled  to  demand  repayment  of  the  calls,  provided  that  be- 
fore paying  them,  he  had  given  notice  to  the  defender  so  as  to 
give  him  an  opportunity  of  litigating  the  questions  himself. 
1 1  The  Lord  Ordinary  accordingly  allowed  a  proof  that  the  pur- 

suer bad  intimated  the  calls  to  the  defender  before  paying  them. 
The  defender  reclaimed. 


8  CASES  DECIDED  IN  THE  No.  6 

Not.  13. 1851.     Shaw  for  defender.     I  was  not  to  blame  for  the  non-recording 
.  ^  of  the  transfer. 

Andenon  »•         t  tdt  tt  ^  i  •    i      ■■ 

Boag.  Lord  Medwyn.     Yes,  you  were.     You  put  the  pursuer  in  bad 

company  by  including  in  your  transfer  other  shares  which  were 
not  in  a  recordable  condition. 

P.  Shaw. — The  calls  paid  were  entirely  illegal  and  unwarrant- 
able ;  for  example  some  of  them  were  made  payable  by  instalments, 
and  it  had  been  decided  that  calls  payable  by  instalments  were 
bad ;  if  the  pursuer  chose  to  pay  illegal  calls,  he  could  not  ask  re- 
lief or  repayment. 

Gifford  and  Inglis  for  the  pursuer  were  not  called  upon. 

Lord  Justice-Clerk.  It  is  quite  plain  that  the  pursuer  is 
entitled  to  relief.  Nothing  can  be  imputed  to  the  pursuer,  as, 
in  fault  for  the  non-registration ;  he  at  least  was  not  to  blame. 
And  the  pursuer  was  not  bound  to  try  the  legality  of  the  calls. 
No  man  is  bound  to  litigate  for  another's  behoof.  I  doubt  very 
much  the  relevancy  of  the  proof  allowed  by  the  Lord  Ordinary , 
for  I  don't  see  any  relevant  averment  by  the  defender  that  the 
pursuer  culpably  failed  to  give  him  the  opportunity  of  litigating, 
and  paid  the  calls  prematurely,  or  otherwbe. 

Lord  Medwyn. — I  entirely  agree ;  and  I  think  that  after  what 
your  Lordship  has  remarked,  the  defenders  ought  to  consider  well 
before  the  proof  is  gone  on  with.  But,  of  course,  as  there  is  no 
counter  reclaiming  note  for  the  pursuer,  we  cannot  recal  that 
part  of  the  interlocutor.  It  is  not  before  us  just  now.  But  the 
relevancy  of  the  proof  is  all  open  afterwards. 

The  other  judges  having  concurred — 

Tub  Court  refused  the  reclaiming  note,  with  expenses. 

Aleoxmder  Gifford^  S.S.C.J  Agent  for  Pursuer. 
/•  W,  Mackemiej  W.S.y  Agent  for  Defender. 


FIRST  DIVISION. 
No.  6.  November  13.  1851. 

Reclaiming  Note  for  Adam  Bell. 

Decree  hy  de^aulty — Competency  of  reclaiming  under  Act  of  Scderijnt 
10th  July  1828,  8.  110;  against  a  decree  by  default  for  not  lodging  de- 
fences* 
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This  was  a  redaiming  note  to  be  reponed  against  a  decree  by  de-Nov.  13. 1851. 
fuik,  for  not  lodging  peremptory  defences  in  an  action  of  reduc-  „  "T?^"*^ 

w     «   »  t       ^  Reclaiming 

tUML  Note  for 

M-  f      *>u  1   •     ^  Adam  Bell. 

Monro  was  for  the  reclaimer. 

Pattmnj  for  the  respondent,  objected  that  the  interlocutor 
ordering  the  paper  had  not  been  prefixed  to  the  note  in  terms  of 
HIO  of  Act  of  Sederunt,  llth  July  1828,  although  the  interlocu- 
tor prorogating  the  time  for  lodging  the  paper  was  printed.  He 
referred  to  the  recent  cases  of  Dargavel  v.  Heron^  25th  May  1850, 
12  D.  p.  944 ;  and  Thomson  v.  Irmesy  19th  June  1851,  13  D.  p. 
1173. 

The  Lord  Prbsidknt — The  cases  cited  differ  from  the  present 
case.  They  proceed  upon  the  ground  that  the  interlocutor  pro- 
rogating the  time  was  not  printed,  which  is  imperatively  required 
by  the  Act  of  Sederunt.  I  do  not  think  so  rigid  a  construction 
as  that  now  contended  for  should  be  put  upon  that  section.  The 
interlocutor  granting  the  prorogation  being  prefixed,  shews  that 
the  party  persisted  in  his  default. 

The  C!ourt  repelled  the  objection,  and  remitted  to  the  Lord 
Ordinary  to  repone. 

J,  P.  Falkner,  Agent  for  Reclaimer. 


FIRST  DIVISION. 

No.  7.  November  14.  1851. 

PsTrrioM,  Mrs  Dane  £•  Graham  or  M^Farlanb. 

This  was  a  petition  for  sequestration  of  the  rents  of  Calziemuck, 
and  the  appointment  of  a  factor. 

Ingtisand  Sandfard. — Mrs  M^Farlane  succeeded,  after  a  long  liti- Not.  14. 1851. 
gadon,  in  obtaining  decree  in  an  action  of  reduction-improbationp  .  q  ^ 
of  a  deed  of  entail,  and  was  thereafter  served  heir  to  her  prede-or  M^Farlane. 
cessor.     On  proceeding  to  make  her  right  effectual,  she  was  met 
by  a  fee-simple  disposition,  now  brought  forward  for  the  first 
time,  dated  27th  October  1802.     Had  this  fee-simple  deed  of 
1802  existed  prior  to  the  raising  the  action  of  reduction,  the  peti- 
tioner alleges  it  would  have  been  a  title  to  exclude  the  action,  and 
would  also  have  excluded  her  right  to  appear  in  an  action  of  proving 
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Not.  u.  1851.  the  teDor,  in  which  she  was  defender.    It  was  not  until  long  after  the 
^"'"^^""^    decrees  dismissing  the  action  of  proving  of  the  tenor,  and  of  reduction 

or^M^Faiia^.  ^^  the  deed  of  entail,  and  after  the  respondent,  Alexander  Graham, 
had  denied  the  representation  of  his  father,  in  order,  as  alleged,  to 
avoid  liability  for  his  intromissions,  by  himself  or  through  his  law- 
agent  or  trustee,  with  the  rents  of  the  property  that  this  pretended 
deed  was  for  the  first  time  heard  of.  A  summons  of  reduction-im- 
probation  of  this  deed  has  been  raised  and  executed .  The  petitioner 
alleges  that  this  is  but  some  attempt  to  resist  her  right  of  posses- 
sion, and  for  no  other  purpose  than  to  bring  her  into  additional 
trouble  and  expense.  And  as  some  time  must  elapse  before  the 
deed,  if  bad,  can  be  set  aside,  and  as  the  respondent  is  drawing 
the  rents  of  the  property,  the  petitioner  now  prays  the  Court  to 
interpose  their  authority,  by  the  appointment  of  a  factor  for  draw- 
ing the  rents,  and  for  the  management  of  the  property,  subject  to 
the  orders  of  the  Court,  pending  the  discussion  between  the 
parties. 

Home  and  the  Solie^ar"  General  ioTvesfoudeut. — The  petitioner 
has  been  in  possession  of  this  deed  for  two  years,  and  Alexander 
Graham,  in  whose  favour  it  is  drawn,  has  been  infeft  upon  it. 
When  a  party  is  so  infeft,  there  is  no  case  in  the  books  to  shew 
that  the  Court  will  sequestrate,  simply  because  that  right  is 
challenged.  In  the  former  reduction,  judgment  proceeded  on  the 
fact  that  there  were  no  witnesses  to  the  signature. 

The  Lord  Prbsideni\ — In  the  answers  to  this  petition,  it  is 
said  that  no  objection  will  be  taken  to  what  arrangement  the 
Court.shall  make.     The  proper  course  is  to  sequestrate. 

The  Court  accordingly  granted  the  prayer  of  the  petition  for 
the  appointment  of  a  factor  on  the  disputed  estate. 

William  ifutr,  5.5.(7.,  Agent  for  Petitioner. 
John  Marshall,  S.S.Cy  Agent  for  Hespondent. 


FIRST  DIVISION. 

No.  8.  November  14.  1851. 

John  Rbnton  and  Commissioners  v.  Mrs  Christian  Renton 

or  Buchan  and  Husband. 

ffeir — ExecuUnx — Claim  for  Repairs — Airears  of  Eeni — ^In  a  question 
between  heir  and  executrix  as  to  liability  for  repairs  and  arrears  of  rent, — 


/ 

i 

I 
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HeU  that  the  heir  was  not  entitled  to  relief  against  the  executrix  bejond  Nov.  H.  1851. 
the  amoQDt  of  the  executry  funds  in  hand — ^the  heir  refusing  to  investi-    ^^^''^"^^ 

!^^^-^^  K;^o" 

This  was  an  action  of  relief  at  the  instance  of  the  heir  of  the  late  ^^"^^^  ^^' 
Mr  Robert  Renton  of  Bridgehouse  against  his  executrix.  A  lease 
of  the  farm  of  Bridgehouse  had  been  granted  by  the  late  pro- 
prietor, in  the  year  1837»  to  Messrs  John  and  James  Gray.  The 
yearly  rent  was  £120,  payable  at  Whitsunday  and  Martinmas, 
beginning  at  Whitsunday  1839.  The  lease  contained  an  obliga- 
tion on  Mr  Renton  to  effect  certain  repairs  prior  to  the  entry  of 
the  tenant,  which  repairs,  however,  had  not  been  made  up  to  the 
time  of  his  death  in  December  1838.  After  that  event  took  place, 
a  question  arose  as  to  whether  the  heir  or  executrix  had  right  to 
the  first  yearns  rents.  It  was  also  questioned  whether  the  heir  or 
executrix  was  liable  to  fulfil  to  the  tenant  the  obligation  as  to 
repairs.  On  these  points  a  reference  was  submitted,  in  Novem- 
ber 1840,  to  Mr  Anderson,  advocate  (the  present  Dean  of  Faculty), 
who  (March  1842)  issued  an  award  in  favour  of  the  pursuer,  the 
heff,  finding  that  the  defender,  the  executrix,  had  no  right  to  any 
part  of  the  rents,  and  that  she  was  liable  to  make  such  repairs  as 
the  tenants  were  entitled  to  under  the  lease. 

lu  the  meantime  the  tenants  had  raised  a  suspension  against 
both  the  executrix  and  the  heir,  as  of  a  threatened  charge  for  the 
rents  of  the  first  year  falling  due  as  above  mentioned  at  Whitsun- 
day and  Martinmas  1839.    In  that  suspension  the  Lord  Ordinary 
(Cockham)  pronounced  an  interlocutor  in  November  1840,  which 
in  substance  found  the  tenants  bound  to  pay  one  half-year's  rent 
to  the  pursuer,  and  allowed  them  retention  of  a  half-year's  rent 
until  the  amount  of  their  claim  for  repairs  was  ascertained,  for 
which  purpose  a  remit  was  made  to  Mr  Lawrie.    This  was  before 
Mr  Anderson  issued  his  award.     jSo  soon  as  it  was  fixed  that  the 
defender,  the  executrix,  was  liable  for  these  repairs,  she  expressed 
her  readiness  to  fulfil  her  obligation,  and  did  not  afterwards  dis- 
pute her  liability.     But  no  report  was  made  by  Mr  Lawrie,  and 
consequently  the  amount  could  not  be  ascertained  or  paid. 

During  the  interval  which  elapsed  from  the  Lord  Ordinary's  in- 
terlocutor downwards,  a  great  deal  of  litigation  took  place  between 
the  pursuer  and  the  tenants,  with  regard  to  the  rents  subsequent 
to  those  of  the  first  year,  to  which  subsequent  rents  the  pursuer, 
as  heir,  had  admittedly  the  exclusive  right.  The  amount  of  the 
claim  due  to  the  Messrs  Gray  was  ultimately  fixed  at  £120,  and 
the  same  was -paid  by  the  heir,  who  was  bound  to  the  Messrs 
Grav  for  the  same  equally  with  the  executrix. 
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Nov.  14. 1851.     Pending  these  proceedings,  in  the  year  1843  the  present  action 
'"^'^^^'^^    was  raised  by  the  heir  against  the  executrix,  concluding  for  re- 
Mra  Renton  or^^^  f^^™  ^^®  claim  for  repairs,  and  also  for  payment  of  the  whole 
Buchan,  &c.    rents  arising  under  this  lease,  from  the  first  term's  rent  due  at 
Whitsunday  1839^  down  to  the  term's  rent  due  at  Whitsunday 
1842,  so  far  as  not  recovered  from  the  tenants,  or  so  far  as  allow- 
ed to  be  reclaimed  by  them  for  the  repairs.     It  also  concludes  for 
reimbursement  of  the  whole  expenses  incurred  by  and  occasioned 
to  the  heir  in  all  the  litigations.     This  claim  was  made  upon  the 
ground  that  the  obligation  to  make  the  repairs  had  all  along  lain 
upon  the  defender,  the  executrix,  and  that  the  loss  of  rents  to  the 
pursuer,  to  the  extent  of  £120,  (to  which  sum  the  tenant's  claim 
had  been  restricted,)  and  the  expenses  had  been  occasioned  by 
her  failure  to  fulfil  that  obligation. 

The  Lord  Ordinary,  (Robertson)  found  that  there  were  no 
termini  habiles  under  this  action  for  pronouncing  any  personal  de- 
cree against  the  defender,  the  same  having  been  instituted  and 
concluding  against  her  in  her  character  of  executrix  only. 
The  heirreclaimed. 

Pattison  and  Sandford  for  reclaimer.  The  sum  paid  to  the 
Messrs  Gray  is  £120,  while  the  whole  amount  of  the  executry 
funds  is  stated  to  be  only  £98  :  18:4.  When  Mrs  Buchan  suc- 
ceeded to  the  executry  there  were  sufficient  funds  to  enable  her 
to  fulfil  her  obligation.  She  then  denied  her  liability,  but  was 
ultimately  found  wrong.  She  ought,  therefore,  now  to  be  found 
personally  liable  for  the  deficiency,  and  for  the  expenses  of  the 
subsequent  litigation,  which  was  occasioned  by  her  failing  properly 
to  apply  the  executry  funds.  This  action  amounts,  in  point  of 
fact,  to  an  action  of  damages  against  her  for  failing  to  perform 
what  was  incumbent  on  her. 

Penney  for  respondent.  No  doubt  the  proprietor  is  entitled  to 
relief  against  the  executrix,  but  not  beyond  the  amount  of  the 
executry  funds.  These  we  are  willing  to  make  over  to  him.  But  the 
summons  contains  no  personal  conclusions,  and,  even  if  it  did,  there 
are  no  grounds  in  this  case  for  anything  else  than  the  usual  adjust- 
ment between  heir  and  executor.  The  expenses  of  subsequent 
litigation  are  expenses  of  litigation  in  which  he  appeared  ^r  his 
own  interest. 

The  Lord  President  could  find  no  grounds  for  altering  the 
Lord  Ordinary's  interlocutor.  The  executrix  was  brought  for- 
ward to  answer  in  her  capacity  of  executrix  alone.     The  heir  re- 


Ko.8.  COURT  OF  SESSION.  13 

fuses  to  inyestigate  the  eiecutry  funds,  and,  in  that  case,  must  just  ^ot.  14. 1851. 
take  what  is  here  ffiven. 

°  Kenton,  Ac., 

V.  Mrs  Renton 

Lord  Fcllbrton.  It  would  require  a  special  case  to  make  or  Buchan,  &c. 
oat  that  the  executrix  is  liable  in  relief  beyond  the  amount  of  the 
execQtry  funds,  and  it  would  be  necessary  to  state  the  grounds  on 
which  such  liability  rests.  The  severest  scrutiny  is  necessary  as 
between  heir  and  executor.  A  special  case  is  here  attempted  to 
be  made  out,  tiz^  that  the  executrix  should  have  fulfilled  the  ob« 
ligation  to  complete  the  repairs  at  the  time  she  succeeded  to  the 
execotry  funds ;  but  the  heir  cannot  maintain  this,  as  he  himself 
denied  there  was  an  obligation  to  repair  in  the  litigation  with  the 
Messrs  Gray*  There  were  no  grounds  here  for  altering  the  in* 
terlocutor  of  the  Lord  Ordinary. 

■ 

Lords  Cuktnghamb  and  Ivort  concurrred. 

The  Court,  therefore,  adhered  to  the  interlocutor  of  the  Lord 
Ordinary,  findmg  the  executrix  liable  only  to  the  amount  of  the 
exeeutry  funds,  and  not  liable  in  the  expenses  found  due  by  the 
pursuer  to  the  Messrs  Gray,  or  in  his  own  part  of  the  litigation ; 
also,  in  respect,  she  did  not  dispute  her  liability  as  executrix, 
finding  her  entitled  to  the  expenses  of  this  action  of  relief,  without 
prejudice  to  further  investigation  by  the  heir  into  the  exeeutry  funds. 

Aieamder  CMdie,  WJS.j  Agent  for  John  Renton. 
GAuihOrai^  DdUiel  and  Brodie^  WJS.y  Agents  for  Mrs  Buchan  and 
Husband. 


SECOND  DIVISION. 
No.  9.  Hrt  November  1 86 1 . 

FiNLAY  V,  OUTRAM. 

Contract  far  skilled  work — Non-implement — Defective  Furnishings — Plea  of 
mora — Minute  of  Reference — Procedure  in  Sheriff  Courts, — ^A  party  was 
iDdnced,  by  the  representations  of  a  tradesman,  to  order  certain  fur- 
nishings to  be  fitted  up  in  his  hoose.    These  furnishings  failing  to  an- 
swer the  purpose  and  nature  of  the  work  so  represented, — held  that  the 
price  could  not  be  recovered.    Held  also  that,  in  the  circumstances, 
there  was  no  mora.     Observed^  that  a  Minute  of  Reference  during  the 
progress  of  a  cause  in  a  reference  as  to  specific  facts  and  not  of  evi- 
dence generally,  and,  per  Lord  Justice-Clerk,  that  it  is  incompetent 
to  order  a  Minute  of  Debate  and  Answers  after  Reclaiming  Petition 
and  Answers. 
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Nov.  14. 1861.  This  was  an  advocation  from  the  Sheriff  of  Lanarkshire  (Sheriff 
_.  ,    ^^'     Court  of  Glasgow).  The  advocator,  the  pursuer  in  the  court  below. 

Finlayv.  Out-  ,  ^  ,  ,  ^  ^    .«    ,  ^      f.  i  i     ,     •         i^  l- 

ram.  sought  to  recover  the  sum  of  L.42,  15s.  1 1  ^d.,  being  the  amount  of 

an  account  incurred  in  fitting  up  a  ventilating  apparatus  and  a  din- 
ing-room lustre  with  "  patent  air-slide."  The  respondent  (defend- 
er) resisted  payment,  on  the  ground  not  only  of  the  unskilfulness 
of  the  work,  but  that  the  furnishings  were  not  such  as  had  been  de- 
scribed and  bargained  for.  A  record  having  been  made  up  in  the 
Sheriff  Court,  in  which  the  pursuer  in  effect  pleaded  mora  on  the 
part  of  the  defender,  and  a  proof  having-  been  led,  a  variety  of  pro- 
cedure, including  a  minute  of  reference  by  the  defender  to  the  pur- 
suer's oath,  substantially  referring  to  his  evidence  generally,  the 
Sheriff-substitute,  on  the  17th  July  1850,  pronounced  an  interlo- 
cutor finding  a  modified  sum  due^  in  respect  of  the  lustre  which 
had  been  put  right,  but  that  the  ventilating  apparatus  was  utterly 
inefficient,  and  finding  the  defender  liable  in  half  costs.  In  the 
interlocutor,  the  Sheriff,  on  the  18th  December  1850,  adhered, 
with  this  variation,  that  the  defender  was  entitled  to  expenses 
generally,  because  the  material  part  of  the  expense  had  arisen  in 
regard  to  the  discussion  about  the  ventilating  apparatus,  in  which 
the  defender  had  been  successful. 
'   The  pursuer  advocated. 

Moir  and  the  Lord-AdvocatCy  for  the  advocator,  argued  that  be 
had  kept  within  the  terms  of  his  bargain ;  that  although  there  was 
not  complete  ventilation,  there  was  no  undertaking  on  his  part  that 
the  plan  would  be  successful ;  he  gave  Outram  his  choice  of  plans, 
and  Outram  chose  the  pursuer's ;  the  machinery  was  put  up,  and 
Outram  makes  no  complaint  from  November  till  March.  Counsel 
remarked  on  the  interlocutor  in  the  Inferior  Court,  from  which  it 
appeared  that  a  Minute  of  Debate  and  Answers  had  been  ordered 
after  a  reclaiming  petition  and  answers. 

Lord  Justice-Clerk. — Surely  it  is  not  competent  under  the 
Act  of  Sederunt  to  allow  a  Minute  of  Debate  after  a  Reclaiming 
Petition  and  Answers  ? 

Moir. — It  is  very  much  the  practice  in  that  court. 

Lord  Justice- Clerk. — It  may  be  so ;  but  it  is  not  allowable 
under  the  Act  of  Sederunt. 

Dean  of  Faculty. — The  Sheriff  may  have  his  mind  enlightened 
by  further  debate. 

Lord  Justice- Clerk. — If  the  Sheriff  wants  his  mind  enlight- 
ened, he  may  order  a  Reclaiming  Petition  and  Answers,  which, 
too,  may  be  drawn  by  counsel. 
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jfoir  remarked  on  the  Minute  of  Reference  to  the  pursuer's  Nor.  1.185L 
oath.  'j^/  ^' 

Lord  Justice-Clerk. — I  never  saw  anything  like  this  Minute  ramf^  ' 
of  Reference.     The  party  should  state  the  facts  he  is  to  prove  ; 
here  there  is  no  point  whatever  referred 

T.  Mackenzie  and  Dean  of  Faculty  ^  for  respondent  (defender). — 
We  have  nothing  here  to  do  with  the  gas  lustre.  The  ventilating 
process  was  a  complete  failure.  There  is  no  relevant  plea  of 
mora  in  the  record.  If  there  was  any  such  objection  it  was 
waived. 

The  CouBT  took  time. 

Saturday f  I5th  November  1851. 

This  day  the  case  was  advised. 

Lord  Medwyk.. — There  was  a  total  failure,  from  thorough  un- 
SQitableness,  arising  from  the  application  of  a  false  principle.  The 
answer  to  the  plea  of  mora  is,  that  time  was  required  to  ascer- 
tain the  working  of  the  apparatus.  Defender  therefore  is  not 
barred  by  the  plea.  It  is  clear  that  the  apparatus  operated  in  a 
manner  quite  different  from  what  was  intended.  The  evidence 
proves  that  it  was  the  first  experiment  of  the  kind  of  apparatus ; 
it  was  a  novelty.  The  pursuer  was  bound  to  have  told  all  this 
to  defender.  I  cannot  make  the  defender  pay  for  what  totally 
failed. 

Lord  Cockburn. — It  was  not  a  ventilating  apparatus  at  all. 
The  question  is  whether  the  pursuer  is  bound  to  supply  appara- 
tus that  would  work ;  and  whether  the  defender  was  to  take  the 
risk  on  himself.  The  question  therefore  is  what  was  the  nature 
of  the  original  contract  ?  Was  the  pursuer  bound  to  supply  an 
apparatus  or  the  elements  of  one  ?  The  pursuer  is  a  professional 
ventilator,  and  the  defender  consulted  him.  He  gave  his  opinion 
as  a  man  of  skill. 

Lord  Murray. — I  take  the  same  view.  The  pursuer  was 
bound  to  have  told  the  defenders  that  this- was  a  mere  experiment. 
Lord  Justice- Clerk — I  have  the  misfortune  to  differ  from  your 
Lordships.  The  advocator  has  suffered  from  the  great  irregula- 
rity of  the  Minute  of  Reference.  I  do  not  think  it  competent  to 
draw  an  inference  as  to  the  kind  of  apparatus  to  be  fitted.  The 
defender  was  bound  to  prove  the  facts  he  founds  on  by  the  deposi- 
tion, and  the  pursuer  does  not  admit  that  he  undertook  the  ap- 
paratus should  be  successful,  no  such  question  was  put  to  him. 
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Nov.  14. 1851.     His  Lordship  •expressed  a  strong  opinion  on  the  irregularity 
/--•t^^    and  incompetency  of  the  procedure  in  the  Inferior  Court. 

The  Court  repelled  the  reasons  of  advocationy  and  remitted 
simpliciter  to  the  SheriflF,  and  found  expenses  due  to  the  respon- 
dent. 

Webster  and  Renny^  W.S.y  Advocator's  Agents. 
Davidson  andSyme^  W^S.^  Bespondent  Agents. 


ram. 


SECOND  DIVISION. 

No.  10.  November  15.  1 85 1 . 

Samuel  v.  the  Edinburgh  and  Glasgow  Railway 

Company. 

Jury  IVkU-^Expenses.  Where,  in  a  jury  trial  for  damages  which  were 
laid  at  L.2000,  the  jury  by  theur  verdict  only  gave  L.10,  held  that  only 
modified  expenses  of  the  trial  could  be  allowed.  ^ 

Nov.  16. 1851.  This  was  an  action  against  the  Railway  Company  for  inundating 
^^y*^^    and  injuring  the  pursuer's  lands,  by  reason  of  the  insufiBciency  of 
Etobu  \      railway  works.     The  damages  were  laid  at  L.2000,  but  the  jury 
and  Glasgow  by  their  verdict  gave  only  L.IO. 

way  om-  rpj^^  ^^^  came  to-day  before  the  Court,  on  two  motions,  one 
by  the  pursuer  to  apply  the  verdict,  and  for  expenses.  The 
other  was  a  counter  motion  for  expenses  by  the  defender,  in  re- 
spect that  the  pursuer,  by  his  verdict,  had  substantially  failed  at 
the  trial. 

G'  Younff^  Macfarlane  and  Inglis  for  pursuer,  moved  for  ex- 
penses, and  referred  to  the  cases  of  BaUendenej  7th  March  183^, 
Young^  27th  January  1832,  and  Barclay^  9th  June  1847. 

Patton  for  defender.  This  is  not  a  case  where  expenses  ought 
to  be  given ;  case  of  William's  Executors  v.  Fraser^  29th  No- 
vember 1837,  and  Paterson  v.  Walker,  30th  May  1849. 

The  Court  were  of  opinion  that  the  pursuer  was  entitled  to  ex- 
penses, subject  to  modification  to  the  extent  of  one  third  of  the 
taxed  cost  of  the  trial ;  that  the  defenders  were  entitled  to  the 
expenses  of  the  discussion  of  the  issue,  after  the  date  of  the  Lord 
Ordinary's  interlocutor,  respecting  the  same ;  and  that  the  pur- 
suer was  entitled  to  one  half  of  the  expenses  of  the  record. 

James  F,  Wilhie^  S.S.C.^  Agent  for  Pursuers. 
David  Smith,  W.S,,  Agent  for  Defenders. 
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SECOND  DIVISION. 

No.  13.  November  13  a;i^  14.  1851. 

Watson  Cualm brs  v.  Robert  Chalmbrs  and  Others, 

Trustees  of  Robert  Watson. 

^pedtd  Legacff — Trust-deed — Divesting  of  Trmdet, — ^A  trast-dispositiou 
and  deed  of  settlement  contained  a  special  bequest  of  a  house,  which  after- 
wards, and  daring  the  truster's  life,  was  conveyed  by  a  compulsory  sale 
to  a  railway  company :  Held^  that  the  price  given  for  the  subject  could 
not  be  recovered  by  the  legatee  named  in  the  deed. 

In  this  action,  which  x^oncluded  for  payment  to  the  pursuer  of  l^ov.  is  and 

the  price  given,  under  a  compulsory  sale  to  the  Stirling  and  Dnn-^  ;^^^, 

fermline  Railway  Company,  for  a  house  which  had  been  specially  chalmen  v. 

destined  to  him,  the  facts  were  these :— The  late  Robert  Watson  ^^^•^®^**'' 

owned  several  tenements  and  yards  in  the  town  of  Alkuu    He 

had  no  children,  but  bad  several  nephews,  all  brothers,  of  whom 

the  pursuer  and  the  defender,  Robert  Chalmers,  were  two.     Qn 

the  19th  August  1847,  Watson  executed  a  trust-deed  containing 

a  general  settlement  of  his  property  and  affairs.     By  that  deed 

be  conveyed  his  whole  real  and  personal  estate,  and,  particularly, 

certam  tenements  and  houses  in  the  town  of  Alloa,  in  favour  of 

the  defenders,  as  trustees,  for  the  uses,  ends  and  purposes  thereby 

declared. 

The  trustees,  after  paying  the  truster's  debts,  deathbed  and 
funeral  expenses,  and  the  expenses  that  might  be  incurred  in  exe* 
muting  the  trust,  were  directed,  as  soon  as  convenient  after  the 
truster's  death,  to  convey  to  each  of  his  four  nephews  therein 
mentioBed  one  of  the  four  heritable  subjects,  houses.  In  parti- 
cukr  the  trustees  were  directed  to  assign  and  make  over,  to  and 
in  favour  of  the  pursuer,  and  his  heirs  and  assignees  whomsoever, 
certain  subjects  and  others,  situated  on  the  south  side  of  Castle 
Street  of  Alloa,  but  under  the  express  burden  of  the  sum  of  L.lOO 
V)  be  paid  to  his  brother,  John  Chalmers,  which  was  declared  a 
fesl  and  preferable  burden  affecting  the  said  subjects  and  others. 
The  deed  further  directed  the  trustees  to  pay  to  the  pursuer  and 
I  his  other  three  nephews  the  sum  of  L.IOO.     It  concluded  with  a 

reservation  of  full  powor  **  to  alter,  innovate,  or  revoke  these  pro- 

Ml.  2.  VOL.  I.  B 


20  CASES  DECIDED  IN  THE  No.  13. 

Nov.  13  And    sents,  in  whole  or  in  part,"  by  any  deed  to  be  executed  by  the 

\^  '»    truster,  at  any  time  of  his  life,  and  even  on  deathbed. 

Chalmers  v.        In  June  1849,  the  Stirling  and  Dunfermline  Railway  Company 

^^  *'  gave  notice  in  writing,  in  the  usual  statutory  form,  to  the  truster^ 

that  certain  subjects,  which  were  those  destined  by  the  trust*deed 

to  the  pursuer,  were  required  and  would  be  taken  by  the  Com- 

pany  for  the  purposes  of  their  acts,  and,  after  some  preliminary 

negotiation,  the  property  was,  on  the  1st  March,  sold  to  the  Com-* 

pany  for  L.420.     A  disposition  was  subsequently,  on  the  20tb 

August  1850,  executed  by  the  truster  in  favour  of  the  Company, 

and  immediately  recorded  in  the  Register  of  Sasiues.  The  truster 

.  thus  became  enturely  divested.     It  was  averred  on  record  that  the 

L.420,  with  other  funds,  were  the  same  day  deposited  by  the 

truster  in  the  Branch  of  the  Union  Bank  at  Alloa. 

The  truster  died  on  the  2d  October  1850  following — that  b, 
about  six  weeks  after  executing  the  disposition.  The  trust-deed 
was  found  in  his  repositories,  and  was  in  no  respect  revoked 
or  altered^  nor  had  any  provision  whatever  been  made  by  the  de- 
ceased for  the  change  in  the  state  of  his  property  occasioned  by 
the  sale  to  the  Railway  Company. 

The  pursuer,  however,  claimed  the  price  given  for  the  subjects 
to  the  Railway  Company,  and  he  brought  the  present  action 
against  the  trustees,  contending  by  his  pleas  in  law,  inter  alia^  that 
as  the  property  was  forced  from  the  testator  by  a  compulsory  sale, 
the  estimated  value  paid  to  the  truster  became  in  his  hands  a 
surrogatum  for  the  property,  and  that  he,  the  pursuer,  had  the 
same  right  and  interest  in  the  money  which  he  would  have  had 
over  the  property  itself  if  it  had  been  still  extant. 

The  trustees  had  paid  the  L.lOO  bequeathed  respectively  to  the 
pursuer  and  the  other  three  nephews  of  the  truster ;  but  by  their 
defence  they  opposed  the  pursuer's  claim  in  this  action,  explaining 
that,  in  order  to  meet  the  possibility  of  its  being  sustained,  they 
had  set  aside  a  sum,  which  had  been  deposited  with  the  Union 
Bank  of  Scotland,  upon  a  receipt  payable  to  the  order  of  the 
Lord  Ordinary  or  the  Court.  The  deposit-receipt  was  lodged 
with  the  Clerk  to  the  process* 

The  Lord  Ordinary  (Robertson),  after  bearing  parties'  procu* 
rators,  pronounced  an  interlocutor  sustaining  the  defences,  assoil- 
zieing the  defenders,  and  finding  them  entitled  to  expenses.  In  the 
note  to  this  interlocutor,  his  Lordship  cited  Erskine,  3, 9,  10,  and 
the  cases  of  Paul  v.  Paulj  5th  July  1831,  1  Shaw,  100,  and 
Pagan  v»  Papan^  26th  January  1838,  16  Shaw,  383. 

The  pursuer  reclaimed* 
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hffUs  and  the  Lard  Advocate  for  the  reclaimer.     The  ratio  of  Nov.  is  and 
the  jodgment  in  the  case  of  Pan/ was,  that  the  sale  was  voluntary,  ^^'v,^^^^ 
vnddiere  the  fund  was  thrown  into  the  general  estate;  and  in  Chalmers « 
Pagans  case  the  question  was  rather  whether  the  provision  was  a^^*^"*®"**^ 
spedal  legacy.   It  is  not  the  fact  of  alienating  the  subject  that  takes 
away  the  right  of  the  legatee — Voet.  lih.  34,  tit.  4.  de  aUmendis. 
In  the  present  case  there  was  no  opportunity  for  re-investment 
This  was  a  compulsory  sale.     It  was  evidently  the  intention  of 
the  testator  to  put  the  parties  favoured  hy  his  will  on  an  equal 
tootiDg.  And  it  is  material  to  observe  that  they  were  all  equally 
related  to  him,     English  cases  shew  that  it  is  a  question  of  inten* 
Cion — Coleman  v.  Coleman^  2  Vesey,  Jun.,  638 ;   Aveh/n  v.  Ward^ 
1  Vesey,  Sen.,  420.    It  is  not  conclusive  against  the  legacy  that 
it  cannot  be  given  in  forma  epec^a — Irut.  2,  2,  12.     Pothier^ 
Paris  Edition  1810^  txHse  testaments,  tacit  revocation.     But  we 
have  authorities  in  our  own  law~jBanA/on,  3,  8, 53.    Erskine  and 
Stair  do  not  lay  down  different  doctrine.     They  don't  deal  with 
I  the  ease  of  involuntary  alienation,  but  they  rest  upon  the«Boman 

law. 

VattiMon  and  Dean  of  Faculty  for  the  respondents.  The  testator 
reserved  a  power  to  alter  and  revoke.  More's  Stair^  2d  vol. 
Notes,  p.  344,  v»  ^*  Succession  in  moveables,  executry,"  and  cases 
there  referred  to.  It  is  unnecessary  to  go  into  the  foreign  authori* 
ties  cited,  because  we  have  clear  authority  in  our  own  law.  The 
cases  of  Paul  and  Pagan  are  in  point. 

The  Court  took  time. 

19<A  November. 
This  day  the  case  was  advised. 

Loan  Justicb-Clerk.  In  disposing  of  this  case,  I  derive  no 
tiid  from,  and  I  lay  aside  entirely  the  consideration  of,  the  law  of 
England.  This  is  not  properly  a  case  of  revocation  of  a  legacy. 
The  real  question  is,  whether  the  pursuer's  claim  can  be  sustained 
under  the  trust-disposition  and  deed*  of  settlement.  The  point 
relating  to  the  £100  is  immaterial.  The  provision  in  favour  of 
the  pursuer  is  a  direction  to  convey  a  particular  house.  There 
are  here  no  words  of  general  bequest  or  gift.  The  trustee  sold 
the  house,  and  he  lived  for  six  months  after,  making  no  codicil  as 
to  this  money  so  paid  to  him.  The  house  was  no  part  of  the 
trust-estate.  The  trustees  never  had  any  right  to  the  house.  They 
■  have  it  not.     They  cannot  convey  it  to  the  pursuer.     He  cannot 
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S^oT.  13.  and  claim  it  under  the  will.     Hence  bis  claim  is  not  in  terms  of  the 
\«i^-Y^    trust-deed,  but  is  for  tbe  price  of  tbe  bouse,  on  tbe  assumption 
Chalmers  v.    tbat  tbe  deceased  urould  ba^e  giren  bim  tbat  sum  of  money,  anJL 
M^fliffims,       wisbed  bim  to  get  it.     This  is  beyond  doubt  tbe  real  character  of 
his  claim.    No  such  bequest  was  made^  and  tbe  present  application 
is  neither  more  nor  less  than  ta  ask  the  Court  to  make  a  bequest 
in  favour  of  the  pursuer.     Tbe  case  of  Pagan  applies  a  fortiori  to 
the  present.     Evidence  of  tbe  trustee's  ^*  belief  and  nndeistancT- 
ing"  is,  by  the  law  of  Scotland,  wholly  inadmissible. 

Lord  Mbdwtiv.  I  think  tbe  interlocutor  is  right,  and  it  dis^ 
tinctly  expresses  the  grounds  on  which  I  think  so. 

Lord  Cockburn.  I  agree  that  we  have  no  occasion  to  go  to 
the  law  of  England,  nor  to  tbe  law  of  France,  nor  directly  to  the 
law  of  Rome,  although  our  own  jurisprudence  is  founded  on  tbe 
civil  law.  There  is  enough  of  principle  and  authority  in  our  owd 
law,  as  it  is,  on  which  to  decide  this  case,  which  is  tbe  same  as  M 
a  bequest  had  been  made  of  a  ring,  or  such  like,  which  ceased  to 
exist.  Jt  is  not  tbat  tbe  bequest  has  fallen,  but  tbat  it  has  become 
inoperative.  Each  of  tbe  nephews  got  bis  bouse  with  his  risk, 
and  the  risk  has  fallen  on  tbe  pursuer^  We  cannot  go  into  tbe 
question  of  intention « 

Lord  Murray.  I  am  of  tbe  same  opinion.  But  I  consider 
this  a  very  bard  case,  for  I  have  not  the  smallest  doubt  that  tbe 
testator  intended  to  give  the  value  of  this  bouse  to  the  pursuer. 
But  after  the  case  of  Pagan^  we  have  no  option. 

The  Lord  Advocate  submitted  tbat  expenses  should  be  paid  out 
of  the  testator's  estate.     Expenses  were  so  given  in  Pagan* t  case. 
Lord  Cockburn.    PagarCs  case  settled  the  law. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary, 
found  additional  expenses  dae  to  the  defenders,  and  granted  war-^ 
rant  on  the  Union  Bank  to  pay  to  the  defenders  the  sum  contained  . 
HI  the  deposit  receipt,  and  authorised  the  Accountant  of  Court  te 
deliver  up  tbe  said  receipt  to  tbe  defenders*  agent. 

John  Cullen,  W.S.^  Pursuer's  Agent 
William  3/09071)  S.S^C^  Defeiider'a  Agent 


SECOND  DIVISION. 

No.  14.  November  13.  and  14.  1851. 

Revisal of  Condescendence^  I3th  and  \4th  Vict,  c.  36,  §  2. — In  tbe 
ceurse  of  tbe  above  ease  of  Chaldaers  v,  Chalmers,  tbe  Lor» 
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Jirsncs-CLBRK  said  that  in  this,  which  was  one  of  the  first  cases  Xor.  is.  aod 
uoder  the  new  act  that  had  come  before  the  Court,  he  observed  ^^'v^Jf^V^ 
that  the  revised  Condescendence  was  an  exact  transcript  of  the  Chalmers  v. 
Cbndescendence  annexed  to  the  Summons,  with  no  other  addition  ^'^^Q^^'^  ^** 
tbao  a  statement  to  the  effect  that  the  trust-deed  was  read  in 
presence  of  the  relationa.     This,  he  was  sure,  was  not  according 
Co  the  spirit  of  the  new  act,  and  might  with  propriety  affect  the     * 
question  of  expenses. 


FIRST  DIVISION. 
Ko.  15.  November  15.  1851. 

RoBBRT  and  John  Brown  v.  Joseph  Doctor. 

Fmf—Commimon — Competency — Where  the  Court  had  remitted  to  an 
XdtQcate  *'  to  inquire  into  and  report  on  the  true  state  of  the  facts'*  in 
ihe  ease,  his  report  is  not  condusive,  bat  the  Court  must  itself  consider 
and  dedde  on  the  proof  as  led. 

In  this  case,  which  was  a  competition  between  assignees  and  an  Not.  is.  iSol, 
arrester  in  a  multiplepoinding  originally  brought  in  the  Sheriff*    "^^^^"""^ 
CouTt  of  Forfarshire,  the  Sheriff  preferred  the  claim  of  the  assig-  Doctor. 
Dees.  The  arrester  advocated,  and  the  Lord  Ordinary  (Robertson), 
after  a  debate,  ordered  the  assignees  *'  to  lodge  a  minute,  specify- 
ing distinctly  whether  they  entered  upon  the  execution  of  the 
contract*'  for  paving  a  street,  called  Trade's  Lane,  Dundee,  '*  and 
performed  any  part  of  the  work  at  their  own  expense,"  on  which 
bets  the  validity  of  their  claim  depended.     The  assignees  lodged 
a  minute  to  that  effect,  to  which  the  arrester  put  in  answers  deny- 
mg  the  statements  in  the  minute.     On  this  the  Lord  Ordinary, 
without  farther  investigation,  altered  the  Sheriff's  interlocutor, 
and  preferred  the  claim  of  the  arrester. 

The  assignees  reclaimed,  and  on  29th  May  1850,  the  Court  re* 
called  the  interlocutor  of  the  Lord  Ordinary  in  hoc  statu,  and, 
before  answer,  "  remit  to  Mr  W.  H.  Murray,  advocate,  to  inquire 
bto  and  report  the  true  state  of  the  facts,  which  he  may  consider 
material  for  the  decision  of  the  case,  with  power  to  call  for  pro- ' 
duction  of  such  documents,  and  to  examine  such  witnesses  as  he 
may  think  requisite." 

A  report  was  accordingly  prepared  by  Mr  Murray,  containing  a 
iiill  statement  of  the  evidence  on  both  sides,  and  the  conclusions 
at  vhich  he  had  arrived. 
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Nor.  13. 1851.     The  case  was  put  out  to-day  for  advising. 

Brown  v. 

Ductur.  Shand  and  Inglis  for  the  Reclaimers  (the  assignees),  now  sub- 

mitted that  as  the  report  was  in  favour  of  the  assignees,  they 
ought  to  be  preferred  to  the  fund  in  medio. 

Lord  Fullertok.  Did  the  other  party  consent  to  this  remit 
to  Mr  Murray? 

Solicitor' Gerteral  (with  whom  Mocknight).  Certainly  not,  and 
we  will  contend  on  the  whole  proof  that  the  reporter's  views  are 
erroneous. 

Lord  President.  When  the  case  was  formerly  before  us,  we 
thought  that  a  trial  by  jury  was  quite  imsuitable  in  the  circum- 
stances,  and  therefore  remitted  to  a  member  of  the  Bar  to  investi- 
gate the  facts,  without  ascertaining  which  we  felt  we  were  not  in 
a  situation  to  decide  the  case. 

Lord  Fullbrton.  I  fear  we  cannot  delegate  our  authority  as 
judges,  but  must  have  the  whole  evidence  before  us,  and  make  up 
our  own  minds  upon  it  as  we  best  may. 

The  Respondents  were  accordingly  ordered  to  print  the  proof 
which  had  been  led  in  the  case. 

L.  M,  Macaran  W^S.^  Agent  for  Reclaimers. 
James  Macknight^  \V.S.^  Agent  fur  Re;<ponclent. 


FIRST  DIVISION. 
No.  16.  November  \5.  I85I. 

Hook  v.  Hook. 

Proof— Ctrcumduction^—Where  in  a  proof  on  commisFion,  appeals  had 
been  taken,  held  incompetent  to  circumduce  the  term  till  the  objections 
were  disposed  of. 

Kov.  15. 1851.IN  the  course  of  a  proof  on  commission,  a  great  many  appeals 

^**'"^'""^    were  taken  on  both  sides,  all  of  which  were  reserved  for  after 

consideration.     Before  these  were  discussed,  the  Lord  Ordinary 

(Robertson,)  at  the  pursuer's  instance,  pronounced  an  interlocutor 

of  circumduction,  against  which  the  defender  now  reclaimed. 
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Ntavesj  with  whom  Monro  for  reclaimer.     This  is  an  irregula-^o^*  ^6*  i^M. 
nty.    We  are  ready  to  discuss  these  appeals,  and  see  how  far„   J^  Hook. 
they  are  good  or  had.     He  may  not  need  any  further  allowance 
of  proof ;  bat  in  the  present  stage  of  the  proceedings,  it  is  pre- 
■iture  to  grant  circumduction. 

Cramfwrdy  with  whom  P.  Frctser  for  respondent.  The  effect  of 
the  interlocutor  is  merely  to  prevent  the  defender  protracting 
farther  a  very  lengthened  litigation.  We  are  ready  to  discuss  the 
appeals.    The  proof  may  afterwards  be  reopened. 

Thb  Court  held  that  it  was  not  competent  to  pronounce  in^ 
terlocutor  of  circumduction  before  the  appeals  were  discussed. 
They  therefore  recalled  the  interlocutor  in  hoc  statu;  and  re^ 
■itted  to  the  Lord  Ordinary  to  dispose  of  the  objections. 

M'nrrmf  and  Beitkj  W,S^  Agents  for  Parsner. 
IViiHam  Akaeandery  W.S^  Agent  for  Defender. 


FIRST  DIVISION. 
No.  17.  November  16.  1851. 

Johnson  and  Company  t;.  Lns. 

liUerhuMlor — Ckmumssion  to  take  Oath—Bill  Chamber  Practice, 

Lbes  charged  Johnson  and  Company  for  payment  of  abill.KoT.i5.  isr 
They  suspended  the  charge  on  the  ground  of  non-onerosityi  &nd  j  .        ^. 
referred  to  the  charger's  oath.     The  Lord  Ordinary  (Rutherfurd,)  v.  Lees. 
M  7th  October  1861,  pronounced  an  interlocutor,  in  which  he 
**  sustains  the  reference  made  to  the  charger's  oath,  ordains  him 
to  depone,  and  grants  commission  to 

to  take  his  deposition  and  to  report  qtiam  primian"  &c.,  the  inter-  * 
locntor  being  thus  blank  as  to  the  name  of  the  commissioner.  The 
eharger^s  agent  received  from  the  BUI  Chamber  what  was  called 
an  '*  attested  copy"  of  the  above  interlocutor,  in  which  attested 
eopy,  the  blank  left  in  the  original  for  the  name  of  the  com- 
■issioners,  filled  up  with  the  words,  '*  the  Judge  Ordinary  of  the 
bounds ;"  the  blank  in  the  original  interlocutor  still  remaining  un« 
filled  up.  Acting  in  this  warrant,  a  diet  was  fixed,  and  th 
'\         chargei^a  oath  taken  by  the  Sheriff-substitute  of  Fife.     On  tl 
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N^f.  15. 1851.  commission  being  reported,  the  Lord  Ordinary  (Medwyn,)  in 
-^^        ^^  spect  the  oath  was  negative,  refused  the  note ;  and  a  certificate  of 
9.  Lees.         refusal  having  been  obtained  by  the  charger,  he  proceeded  to  en-^ 
force  the  diligence. 

Against  this  last  interlocutor,  the  suspender  reclaimed,  on  the" 
ground  that  there  was  no  warrant  from  the  Lord  Ordinary  to  the 
Sheriff-substitute  of  Fife  to  take  the  deposition  of  the  charger, 
and  that  the  deposition  was,  therefore,  void  and  inept. 

At  the  calling  to  day,  Pattisanj  appeared  for  the  reclaimer,  and 
W.  Peddle  for  the  respondent. 

Thb  Court  were  unanimously  of  opinion,  that  the  irregu- 
larity  was  fatal  to  the  subsequent  procedure.  They  therefore  re- 
called the  interlocutor,  refusing  the  note  of  suspension. 

JamtB  BeUj  S,S.C,9  Reclaimer's  Agent 
Andrew  Fj/ftj  S.S.Cj  Respondentia  Agent* 


FIRST  DIVISION. 
No.  18.  November  18.  1851.^ 

Blaikib  Brothers  v.  Abkrdebn  Railway  Company. 

Contract — Railway  FumisMnga — Issfie — CompanM  Clauses  Act — Held 
in  constmction  of  thid  act,  that  althoagh  it  is  declared  that  a  director 
^hall  not  enter  into  a  contract  with  the  railway  company,  such  a  contract 
is  not  therefore  Toid,  but  naay  be  enforced,  and  the  issue  to  try  the  action 
may  be  general  as  to  the  time  of  entering  into  the  contract—^,  g*  *^  in 
the  course  of  the  year  1846." 

Ka7.  IS.  1851«     This  was  an  action  for  enforcing  implement  of  a  contract,  en^ 

V,^"^    tered  into  on  6th  February  1846,  between  the  Aberdeen  Railway 

V.  Abwdeoi    Company  and  the  Messrs  Blaikici  Brothers,  merchants  in  Aber-* 

RftUway  Co.   dcen.   The  contract  libelled  on  was  for  the  delivery  by  the  Messrs 

Blaikie  of  a  certain  number  of  chairs  for  the  permanent  road  of 

the  railway.    Before  any  of  the  chdrs  had  been  furnished,  on  4tb 

June  1846  the  Messrs  Blaikie  were  requested  by  Mr  Gibb,  the 

Company's  engineer^  in  executing  the  contract,  to  adopt  Ransome 

and  May*s  patent  mode  of  casting  the  chairs,  to  which  the  Messra 
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Blukie  consented.     The  pursuers  allege  that  they  have  imple-^^Tjlfd??^* 
ueiited  the  contract,  to  the  extent  of  about  two-thirds,  but  that 31^    ^ 
the  Tttlway  company  refuse  to  receive  delivery  of  the  remaining  v,  Aberdeen 
qoaBtity  contracted  for,  or  to  pay  the  price,  being  at  the  rate  of      ^^ 
£8,  lOs.  per  ton.     This  action  has  therefore  been  raised  by  the 
Messrs  Blaikie  to  enforce  full  implement  of  the  contract. 

When  the  contract  was  first  entered  into  on  6th  February, 
Provost  Blaikie,  one  of  the  partners  of  Blaikie,  Brothers,  was  also 
one  of  the  railway  directors  and  chairman  of  the  company. 
He  resigned  office  as  director,  and  consequently  of  chairman, 
on  the  25th  of  same  month.  The  contract  was  entered  into  on 
bdialf  of  the  railway  company  by  Mr  Gibb,  their  engineer. 

The  railway  company  pleaded  in  defence,  that  Mr  Gibb  had 
no  power  or  authority  to  enter  into  the  contract  on  their  behalf, 
and  that  even  if  he  had,  any  such  contract  was,  by  the  Companies* 
danaes  Act,  §§  88  and  89,  illegal,  and  could  not  be  enforced,  and 
that,  therefore,  the  present  action  is  groundless. 

The  record  having  been  closed,  the  Lord  Ordinary  (Ivory)  ap- 
pointed the  parties  to  prepare  and  lodge  issues  in  terms  of  the 
statute,  which  they  did,  the  pursuers  simply  puttmg  in  issue  the 
contract  as  having  been  entered  into,  <<  in  the  course  of  the  year 
1846."  The  counter  issue,  for  the  defender,  proceeded  on  the 
view  **  whether,  in  the  month  of  January  and  thereafter,  till  on  or 
shout  the  25th  February  1846,"  &c.,  and  put  in  issue  the  alleged 
&ct  as  to  Thomas  Blaikie,  one  of  the  Blaikie,  Brothers,  being  at 
that  date  a  director  of  the  Aberdeen  Railway  Company,  thereby 
directly  raising  the  question  as  to  the  validity  of  the  contract. 

The  issues  being  lodged  in  process,  the  Lord  Ordinary,  in  re- 
qiect  the  parties  had  not  agreed  to  settle  said  issues,  of  consent,  in 
terms  of  the  statute,  and  that  it  seemed  to  him  premature  to  dis- 
pose of  the  legal  question  specially  raised  by  the  defenders  in  their 
plea  in  law  on  the  Companies*  Clauses  Act,  so  long  as  the  ulti- 
!  mate  form  in  which  the  issues  might  be  cast  was  uncertain,  made 

'.  avizandum  with  the  cause  to  the  First  Division  of  the  Court. 

In  this  state  of  the  case  the  question  came  to  be,  was  it  suf- 
ficiently precise  to  put  in  issue,  as  the  pursuer  proposed,  that  the 
contract  was  entered  into  '*in  the  course  of  the  year  1846'*  ?  or 
was  it  necessary  to  go  into  the  legal  question  under  the  Com- 
panics'  Clauses  Act  as  proposed  to  be  raised  by  the  defenders' 
counter  issue. 
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l^ov.  18. 1851.      Young  and  Inglis^  for  pursuers,  contended  that  their  issue  y^as 
"^^"^y^    sufficiently  precise.     The  effect  of  the  Companies'  Clauses  Act^ 
t;.  Ab^nleeii    founded  on  by  the  defenders,  was  merely  to  void  the  office  of 
lUilwftj  Co.    director,  not  the  contract.     At  common  law,  a  contract  between 
a  trading  company  and  a  joint-stock  company  was  good,  althoug:h 
one  of  the  partners  of  the  trading  company  was  a  director  of  the 
joint-stock  company.     He  may  be  one  of  fifty  partners,  and  have 
no  control  over  their  proceedings.     In  order  to  create  a  nullity, 
therefore,  under  the  statute,  the  words  to  that  effect  must  be  pre- 
cise and  explicit.   They  are  not  so  in  the  statute.    The  one  clause 
provides  what  shall  not  be,  the  other  provides  a  remedy.     Why, 
should  the  office  of  director  become  vacant  if  the  contract  be  null  ? 
Again,  the  actings  of  Gibb  are  approved  of  throughout  by  the 
directors  in  their  minutes.  A  joint-stock  company  is  not  free  from 
such  rules  as  apply  to  individuals  and  imply  recognition  of  a  con- 
tract, and  in  their  minutes  the  directors  adopt  Gibb's  proceedings 
as  their  own.     Two  directors  may  bind  the  company ;  but  here 
we  have  the  whole  board  of  directors  parties  to  the  contract.     A 
contract,  therefore,  was  duly  entered  into,  and  the  pursuers  are 
entitled  to  their  issue — Glasgow^  Airdrie^  and  Monklands  Juncium 
Company  v.  The  Glasgow  Waterwork  Company^  13th  June  1849. 

E.  Gordon  and  Neavea^-r-We^  rely  on  the  terminating  clause  of 
section  88.  We  interpret  it  to  mean,  that  while  the  party  to  a 
contract  is  director,  no  contract  can  be  entered  into,  and  any  such 
contract  is  therefore  illegaL  Otherwise,  the  clause  is  entirely 
nugatory.  It  is  the  policy  of  the  law  that  the  director  is  not 
capable  of  contracting  where  he  is  personally  interested ;  and,  if 
so,  where  is  the  impropriety  of  saying  he  shall  cease  to  draw  emo- 
lument from  this  contract,  and  cease  to  fill  the  office  of  director 
he  has  perverted  in  this  way.  There  is  an  incompatibility  between 
buyer  and  seller  at  common  law  and  the  doctrine  applicable 
here. 

Again,  where  a  contract  is  libelled  on,  there  must  be  an  actual 
contract  between  the  parties.  It  will  not  do  to  have  merely  the 
minutes  of  the  company  with  regard  to  it. 

The  Lord  President  thought  this  was  an  inconvenient  stage  of 
the  proceedings  for  discussing  this  question  of  law.  As  to  the  time 
when  the  contract  was  entered  into,  it  certainly  was  in  the  course 
of  the  year  1846.  It  is  admitted  by  both  parties  that  a  variation 
was  introduced  into  the  contract,  yet  it  is  one  and  the  same  con* 
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tract,  therefore  there  is  nothing  objectionable  to  that  part  of  the  Nov.  18. 1851. 
issae. 

As  to  the  effect  of  the  Companies*  Clauses  Act,  he  could  find  v.  Aberdeen 
no  declaration  of  nullity  on  the  face  of  the  statute  that  he  could  Ra>lw»y  Co. 
give  effect  to.  It  merely  says  a  director  shall  not  enter  into  a 
contract  with  the  company — it  does  not  say  that  such  a  contract 
flhall  be  void  and  null.  Had  such  been  the  intention  of  the  Legis* 
lature,  it  vould  have  been  easy  to  say  so.  He  did  not  feel  war- 
ranted, therefore,  in  putting  such  interpretation  on  it. 

Then  comes  the  objection  that  this  contract  was  not  entered 
into  as  prescribed  by  the  statute.  The  answer  to  that  is  to  be 
Crand  in  the  fart  that  not  only  is  Gibb  authorised  to  make  ar- 
rtngements  with  Messrs  Blaikie ;  but  other  minutes  of  the  Direc- 
tors follow,  giving  effect  to  what  he  did  on  6th  February.  More- 
over, when  I  saw  the  contract  executed  to  the  extent  of  two- thirds, 
I  cannot  give  effect  to  such  technical  objection  as  that  it  is  not 
entered  into  in  strict  conformity  with  the  statute. 

Lord  Fulls rton  was  of  same  opinion  as  to  the  point  of  law. 
There  is  no  nullity  in  such  a  case  as  the  present  at  common  law. 
The  general  object  of  section  88  of  the  statute  is  to  render  it  in- 
compatible for  a  person  having  an  interest  in  a  contract  with  the 
Company  to  be  a  Director.  Section  89  provides  a  remedy  for 
muik  a  case,  and  annuls  not  the  contract  but  his  office.  On  that 
gromid,  his  Lordship  saw  no  reason  for  refusing  the  issue. 

Loans  Coninohamb  and  Ivory  concurred. 

The  Court,  therefore,  pronounced  an  interlocutor  approving 
of  the  first  issue  (the  pursuers')  as  adjusted  and  settled,  and  find- 
ing that  the  circumstance  of  Mr  Thomas  Blaikie,  one  of  the  pur- 
suers, having  been  a  director  of  the  Aberdeen  Railway  Company 
for  some  months  before,  and  on  the  6th  of  February  1846,  and 
having  thereafter  continued  to  act  as  such,  and  not  having  resigned 
the  said  office  of  director  till  on  or  about  the  25th  of  February 
1846,  is  not  fatal  to  the  validity  of  the  contract  as  libelled,  and 
therefore  refuse  the  counter  issue  proposed  by  the  defender. 

LoMart^  Morton^  WhiUheadf  and  Greig^  W,S.^  Pursuers'  Agents. 
Webster  and  Rennyj  W.IS,^  Respondent's  Agents. 
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SECOND  DIVISION. 

No.  19.  November  18.  1851. 

Declarator — Inqlis  v.  Inglis  and  Others,  and 
Suspension. — Rintoul  v.  Inglis. 

Entail — Investiture — Declarator— Stupenaion- — Question  which  of  two 
deeds  of  entail,  the  one  of  which  was  registered  in  the  Register  of  Entails* 
and  the  other  not,  formed  the  basis  of  investiture  and  regulated  the  entail. 

^'?][;^J®^^^^- In  1704,  by  mutual  deed  of  taillie,  James  Craigie  of  Dumbarnie, 
Inglis  V.  Inglis,  ^"^^  Jobu  Craigie  of  Halhill,  executed  two  distinct  entails  of  their 
&c.  and  Kin-  respective  estates.  That  of  Dumbamie  called  to  the  succession 
James  Craigie,  and  the  issue  of  his  body ;  whom  failing,  John 
Craigie,  and  the  issue  of  his  body ;  whom  failing,  James  Craigie's 
heirs  and  assignees  whatsoever.  The  entail  of  Halhill,  on  the  other 
hand,  was  destined  to  John  Craigie  and  his  issue ;  whom  failing, 
James  Craigie  of  Dumbamie  and  his  issue ;  whom  failing,  John 
Craigie's  nearest  lawful  heirs  and  assignees  whatsoever.  The 
entails,  though  contained  in  the  same  deed,  are  quite  separate 
and  distinct*  The  entail  of  Dumbamie  obliged  the  heirs  to  assume 
the  name  and  arms  of  Craigie  of  Dumbamie;  that  of  Halhill 
obliged  the  heirs  to  assume  the  name  and  arms  of  Craigie  of  Hal- 
hill. Though  alike  in  the  fettering  clauses,  they  were  constituted 
by  separate  conveyances  and  procuratories ;  and  notwithstanding 
the  deed  had  the  shape  of  a  mutual  contract,  each  entailer  reserved 
to  himself  the  unlimited  powers  of  a  proprietor  in  fee-simple. 
This  deed  was  registered  in  the  Register  of  Taillies.  So  far  as 
regarded  the  estate  of  Dumbarnie  the  entail  was  feudalized.  It 
was  not  feudalized  as  respected  the  estate  of  Halhill. 

The  entailed  estate  of  Dumbarnie,  by  failure  of  the  entailer 
and  his  issue,  opened  to  his  brother  John  Craigie  of  Halhill;  and  in 
the  year  1830  he  became  party  to  a  contract  of  marriage  between 
bis  son,  John  Craigie,  younger  of  Dumbamie,  and  Susan  Inglis,  the 
daughter  of  Sir  John  Inglis  of  Cramond.  In  that  deed  he,  along  with 
his  son,  executed  an  entail  of  the  estate  of  Dumbarnie  and  HalhilL 
The  two  estates  are  joined  in  the  same  clauses  of  conveyance,  and, 
especially  in  the  procuratory,  they  are  given  out  together,  not  as 
separate  estates,  but  as  one  estate,  and  under  the  same  terms  and 
conditions  of  entail.  This  deed  differs  also  in  various  particulars 
from  the  deed  of  1704.  Thus  the  heirs  taking  under  this  entail  are 
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bound  to  aasume  the  name  and  arms  only  of  Craigie  of  Dumbarnie,  Nor.  18. 1851. 
contrary  to  the  deed  of  1704;  this  entail  confers  a  general  power     TT^'T*^^,. 
of  granting  leases  of  the  lands  of  Halhill  for  such  periods  as  the  Ac.,  and  Rin- 
heir  in  possession  may  think  fit,  while,  by  the  deed  of  1704,  leases  ^^  v*Ingiis. 
were  prohibited  of  longer  endurance  than  the  setter's  lifetime.    Mr 
John  Craigie  reserved  no  power  under  the  deed  of  1730,  either  as 
•gainst  the  heirs  of  the  marriage,  or  as  against  the  other  substi- 
tutes, not  heirs  of  the  marriage.     He  only  increased  the  power  t6 
diarge  the  estate  of  Halhill  with  debt  to  the  extent  of  £20,000 
Scots,  instead  of  10,000  merks. 

The  deed  of  1730  was  never  registered  in  the  Register  of  Tail- 
lies,  bat  the  entail,  exactly  in  terms,  entered  the  investiture  directly 
in  virtue  of  the  procuratory  in  the  deed  of  1730,  that  procuratory 
being  granted  by  John  Craigie,  partly  as  heir  of  entail  of  Dum- 
bamie,  and  partly  in  virtue  of  his  original  infeftment  in  the  lands 
of  HaltuU,  of  which  he  was  not  divested,  no  feudal  title  (as  has 
been  said)  having  been  completed  to  the  lands  of  Halhill  under 
the  contract  of  1704.  Both  estates  seem  to  have  been  held  of  the 
Crown,  and  the  qiuequidem  of  the  charter,  as  regards  Halhill, 
refers  not  to  the  procuratory  of  1704,  but  directly  to  the  procura- 
tory  m  the  deed  of  1730.  The  charter  following  the  contract  of 
marriage,  in  stating  the  conditions  of  entail,  refers  expressly  and 
repeatedly,  and  for  not  less  than  seven  times,  to  the  contract  of 
marriage,  and  to  no  other  deed.  The  following  clause,  however, 
is  also  contained  in  the  contract  of  marriage; — the  entailer  apply- 
ing the  clauses  of  entail  to  his  nearest  heirs  and  assignees  whatso- 
e?er, — declares  them  to  forfeit  in  the  event  of  contravention ;  de- 
claring that  **  the  next  in  order  of.  succession  shall  have  right  to 
the  same,  sicklike,  and  in  the  same  manner,  and  as  freely,  in  all 
respects,  as  if  the  person  or  persons  so  contravening  were  natur- 
ally dead,  and  obtain  those  who  shall  contravene  and  come  in  the 

r  contrary  of  the  premises,  denuded  thereof,  as  accords  of  the  law  ; 

— they  always  observing  these  presents  and  conditions  hereof,  and 

I  that  conform  to  the  bond  of  mutual  taillie  1704 ;  declaring,  never- 

theless, that  the  above  conditions,  restrictions,  &c.,  shall  noways 

1  affect  or  burden  the  sud  whole  lands  of  Drumeldrie,  &c.,  above 

mentioned,  which  are  not  contained  in  the  aforesaid  mutual  bond 
and  deed  of  taillie,  so  that  the  ssud  Mr  John  Craigie,  yr.,  and  his 
heirs-male  and  of  taillie,  substitutes,  and  successors  above-men- 
tioned, shall  be  noways  tied  up  nor  restrained  by  the  aforesaid 
restrictions,  conditions,  limitations,  and  clauses  irritant  above- 
mentioned,  from  a  free  disposal  of  the  lands  and  others  immediately 


I 
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^^^[J^^^^'-above-mentioDed,  not  contained  in  the  aforesaid  mutual  bond  and 

Inglis  V.  Inglifl,  ^^^  ^^  taillie."  This  clause  was  inserted  in  ternmis^  in  the  charter  s 

^ili  *°?  ^li*^*  *"^»  ^'  course,  in  the  subsequent  inTestiture*     To  explain  it,   it 

'  may  be  mentioned,  that  the  lands  of  Drumeldrie  had  been  included 

in  the  general  clause  of  conveyance ;  and,  but  for  the  exception^ 

would  ha^e  been  entailed. 

In  1753,  a  private  Act  of  Parliament  was  obtained,  to  enable 
the  heir  then  in  possession,  John  Craigie,  junior,  to  sell  the  lands 
of  Dumbarnie,  and  entail  in  lieu  of  them  the  lands  of  Drumeldrie 
and  others.  This  statute  was  act^d  on ; — the  lands  of  Dumbamie 
were  sold — the  lands  of  Drumeldrie  and  others,  entailed ;  a  sepa- 
Tate  entail  being  executed  in  terms  of  the  statute ;  but  the  lands 
of  Halbill  continued  to  be  held,  and  are  held  by  the  present  pur* 
suer,  under  the  investiture  completed  on  the  deed  of  1730. 

The  pursuer  has  since  sold  the  estate  of  Halhill  to  RintouU  and 
has  raised  the  present  action  of  declarator  against  the  defenders, 
who  are  the  whole  heirs  of  entail  called  both  in  the  deeds  of  1 704 
and  1730,  to  have  it  found  and  declared  that  he  has  a  right  to  sell 
it^  and  is  entitled  to  the  price.  The  suspension  has  been  broug  t 
also  for  the  purpose  of  trying  the  validity  of  the  sale.  These 
processes  were  conjoined. 

^  For  the  pursuer  it  was  pleaded  that  the  deed  of  1 704  is  not  a 
valid  and  subsisting  entail,  so  far  as  regards  the  lands  of  Halhill, 
in  respect  it  was  never  followed  by  any  feudal  investiture,  and 
because  it  contained  a  reserved  power  to  alter  and  revoke,  and 
was  superseded  by  the  marriage-contract  of  1730;  and  that  as 
this  last  deed  constituted  a  new  conveyance,  essentially  differing 
from  the  entail  of  1704  in  its  destination  and  provisions  and  con- 
ditions and  fencing  clauses,  it  must  be  regarded  as  a  new  entail, 
which  not  having  been  recorded  in  the  Register  of  Tailzies,  is 
ineffectual  to  prevent  the  pursuer  from  selling  his  lands. 

For  the  defenders  it  was  pleaded  that  the  deed  of  1704  being 
referred  to .  in  gremio  of  every  title  made  up  to  Halhill,  as  the 
basis  and  warrant  of  the  restrictive  clauses,  is  to  be  regarded  as 
the  regulating  entail  which  alone  required  to  be  recorded ;  and 
that  the  deed  of  1730  merely  propelled  the  succession,  and  did 
not  constitute  a  new  and  independent  entail  forming  the  basis  of 
an  investiture,  and  superseding  that  of  1 704. 

There  were  other  pleas,  which  not  being  insisted  on  in  the 
Inner  House,  need  not  be  detailed. 

The  Lord  OaofNARY  (Rutherfurd) .  (from  the  Note  to  whose 
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inleriocutor  the  preceding  statement  of  the  case  has  been  mainly  n^ot.  18. 1851. 
1  taken)  in  the  suspension  repelled  the  reasons  of  suspension,  and,    ^uT^jy 

b  the  Declarator,  found,  decerned,  and  declared,  in  terms  of  the&c.,  and  Bin-' 
\  eonclusions  of  the  libel.  '""^ '''  ^^^' 

(  Against  this  interlocutor  the  defenders  reclaimed. 

Qeghom  and  the  Lord  Advocate^  for  the  Reclaimers,  in  support 
of  their  pleas,  referred  to  the  cases  of  Btmtine  y.  Orahanij  1  Rob. 
Appeal  Cases,  1,  347  ;  Tumbull,  14  S.  1031 ;  Eglinton  v.  Mant^ 
gomeriej  2  Bell's  Appeal  Cases,  149;  Broomfietd  v.  Patersan^ 
Diet.  16618. 

T.  M^Kenziey  with  whom  the  Dean  of  Faculty^  for  the  Respon- 
deats,  referred  to  Paterscn  y.  Purvet^  10th  March  1823,  I  S.  Ap« 
peal  Case,  401 ;  Stewart  y.  Lard  Mansfield^  23d  May  1844,  5 
Bell*8  Appeal  Case,  1 39. 

The  Lord  Justice-Clerk.-^ The  important  question  here  is, 

on  what  deed  is  the  charter  expede.     It  seems  as  clear  a  ques* 

tion  of  conyeyancing  as  could  be  that  it  is  expede  exclusiyely 

on  the  marriage-contract.     In  all  its  clauses  it  has  constant  refe* 

rence  to  the  marriage^contract,  and  the  marriage-contract  is  a 

distinct  and  clear  deed,  containing  within  itself  all  the  proyisions  and 

condiuons  of  an  entail ;  and  the  conyeyanee  in  the  charter  is  with 

and  under  these  conditions,  and  no  other.     The  inyestiture  is  made 

up  in  virtue  of  the  deed  of  1704,  (the  marriage-contract),  and  no 

other.    If  then  that  deed  is  not  recorded  in  the  Register  of  Tail- 

xies,  there  is  an  end  of  the  question.     The  entail  is  not  binding ; 

and  the  pursuer  may  sell.     Because  the  investiture  happens  to 

be  conform  to  the  other  deed  of  1704,  it  does  not  follow  that  that 

other  deed  regulates  the  entail. 

The  other  Judges  concurred,  and  the  Court  adhered. 


L 


Rolland  Sf  T/iotmoriy  W.S,j  Reclaimers*  Agentd. 


I  James  Dalgleishj  W.S,,  Respondents*  Agent. 

1  

!  SECOND  DIVISION. 

No.  20.  November  19.  1851. 

Young  v.  J.  W.  Campbell  &  Co. 
BtpeiUijn  —  Guarantee  —  Mandatt  —  Bankrupt  jEjtort.— Where  A„ .  a 
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creditor  on  a  bankrupt  estate,  had  granted  to  B.,  another  creditor,  a  maxi* 
date  to  uplift  his  dividend,  and  the  same  had  been  appropriated  by  R,  on 
the  allegation  that  the  debt  had  been  guaranteed  by  A.,  (who  was  in  the 
knowledge  of  B.'s  claim  at  the  time  of  granting  the  mandate  :)  Held  that 
an  action  of  repetition  was  not  sustainable  without  proving  that  he  had 
never  granted  the  guarantee. 

^**iJl?^^**  This  was  an  action  to  recover  certain  sums  of  money  which  the 
Toang,  V.  pursuer  alleged  belonged  to  him  and  had  been  paid  to  the  defen* 
Campbeli  &c.  ders,  to  be  held  for  his  behoof. 

It  seems  that  both  the  pursuer  and  the  defenders  were  creditors 
of  George  Moodie,  merchant  in  Glasgow.  Moodie  became  bank- 
rupt in  the  year  1845,  and  executed  a  general  trust-deed  in  favour 
6f  James  Gourlay,  accountant  In  Glasgow,  for  behoof  of  his  cre-> 
ditors.  Both  the  pursuer  and  the  defenders  ranked  upon  his 
estate,  the  former  for  £6 1 7»  1  Os.,  the  latter  for  £1230  :  6  : 3,  being 
the  price  of  certain  furnishings  which  they  had  made  to  Moodie. 

The  defenders  alleged  that  the*  pursuer  had  become  guarantee 
for  these  furnishings  to  Moodie ;  that  he  had  accordingly,  on  a 
dividend  being  declared,  agreed  to  allow  the  defenders  to  receive 
the  dividend  due  to  him  in  part  pajrment  of  bis  debt  under  the 
guarantee,  and  granted  them  the  following  mandate,  addressed  to 
Mr  Gourlay,  in  favour  of  Collie,  their  clerk  or  cashier : — ^^  Glas^ 
goWf  \2tk  Sept.  1845. — Sir,  You  will  please  pay  to  the  bearer, 
Alexander  Collie,  the  dividend  due  to  me  on  the  estate  of  George 
Moodie,  and  bis  discharge  shall  be  binding  on,  Sir,  your  mo. 
obt  svt.  Adam  Toung."  The  pursuer  admitted  he  had  signed 
this  mandate ;  but  he  denied  that  be  had  incurred  any  guarantee 
for  the  funiishings  made  by  the  defenders  to  Moodie.  He  ad<^ 
mitted,  however,  that  the  defenders  had  asserted  this  guarantee, 
and  demanded  payment  of  the  dividend  due  to  him  on  Moodie's 
estate,  towards  payment  of  the  debt  under  the  guarantee,  threa-* 
tening  legal  proceedings  if  he  refused  to  comply ;  and  he  alleged, 
that,  in  these  circumstances,  and  with  the  view  of  prevent- 
ing annoyance  (he  being  at  the  time  very  unwell),  and  knowing 
that  the  money  would  be  safe  in  the  defenders'  hands,  he  had  giveu 
the  mandate ;  which,  however,  had  been  given  and  taken  without 
any  view  of  fixing,  or  admitting  his  liability  to  the  defenders  under 
the  guarantee,  but  merely  that  they  might  draw  the  money  in  the 
meantime*  The  defenders  subsequentJy,  in  Nov.  1848,  without 
any  new  authority,  as  the  pursuer  alleged,  drew  another  dividend 
due  to  him  out  of  Moodie's  estate. 
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In  September  1847  the  defenders,  founding  upon  this  averred  Nor.  ii^.  lA^t. 
goanuiteB)  raised  an  action  in  this  Court  against  the  pursuer  for     """'"^^^"^ 
payment  of  £385,  4s.  Gd.,  being  the  balance  due  in  respect  of  CampbeJi,  Sue, 
their  fomishiiigB  to  Moodie,  after  deduction  of  the  dividend  drawn 
ttoder  their    own   and  the   pursuer's   ranking,    from    Hoodie's 
estate,  and  of  those  drawn  under  the  pursuer*8  ranking.    The  pre- 
sent pursuer  gave  in  defences  denying  the  guarantee.     The  pur- 
soers  (defenders  here)  unable  to  establbh  it  hcLbili  modo  by  writ, 
referred  the  whole  case  to  the  oath  of  the  defender  (pursuer  here). 
He  gave  a  deposition  which  was  found  negative  of  the  reference, 
and  his  defences  were  sustdned. 

The  present  action  was  now  brought  for  repetition  of  the  divi- 
dends paid  to  the  defenders  under  the  mandate  of  the  pursuer. 

In  defence  it  was  pleaded  that  the  dividends  having  been  paid 
in  consequence  of  an  obligation  in  morality,  and  by  the  voluntary 
act  of  the  pursuer,  with  full  knowledge  of  the  circumstances,  no 
action  lay  for  repetition. 

The  Lord  Ordinary  (Rutherfurd)  found  for  the  defenders,  and 
dismissed  the  action.     In  his  note  he  stated  that  in  his  opinion 
the  action  was  a  condictio  mdibitu 
Agmst  this  interlocutor  the  pursuer  reclaimed. 

« 
PmoMty  (with  him  P.  FraMtr)^  for  the  reclaimer.     The  letter 
to  (jonrlay  cannot  be  taken  as  an  assignment  for  value  of  the 
funds  of  the  pursuer  in  the  hands  of  Gourlay.     If  taken  as  such 
it  woold  be  substantially  a  bill,  and  would  require  a  stamp. 
SMerland,  \3th  November  1847.   Being  therefore  a  mere  mandate 
to  uplift  money  which  belonged  to  the  pursuer,  he  is  entitled  to 
repayment.  True,  the  money  is  said  by  the  defenders  to  have  been 
paid  in  consequence  of  a  debt  under  a  guarantee,  but  that  cannot 
be  taken  on  their  statement ;  and,  indeed,  the  former  action  estab- 
lished there  was  no  guarantee.     The  Lord  Ordinary  is  wrong  in 
supposing  this  action  a  condictio  indebiti.     Such  an  action  arises 
where  a  party  voluntarily  pays  under  error,  supposing  the  sum 
to  be  due.     Here  my  client  did  not  pay  under  any  error. 

T.  M'Kenzie  (with  him  Neaves.)  The  pursuer  admits  the 
defenders  made  the  demand  for  payment  of  the  dividend  under  an 
allied  guarantee,  and  that  he  gave  the  mandate  knowing  of  this 
demand.     The  mandate  is  an  unqualified  authority  to  pay  to  the 
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Hovj^9M86l.  defenders.  If  it  was  meant  that  the  money  should  be  kept  by 
TouDg  V.  them,  subject  to  an  accounting  with  the  pursuer,  the  letter  should 
Campbell,  Ac.  have  embodied  that. 

Lord  Justice- Clbrk. — There  is  no  difficulty  in  this  case. 
The  pursuer  having  admitted  that  he  granted  an  unconditional 
mandate  for  payment  of  the  money,  knowing  of  the  claim  made 
by  the  defenders,  and  in  consequence  of  that  claim,  it  lies  on  him 
to  prove  his  statement  that  he  paid  it  with  no  intention  to  admit 
the  claim,  but  merely  that  it  might  remain  in  the  defenders'  hands 
until  the  question  of  guarantee  was  settled.  He  may  refer  the 
case,  if  he  chooses,  to  the  oath  of  the  defenders.  This  is  not  a 
case  of  condictio  indebiti. 

The  Court  unanimously  pronounced  an  interlocutor  finding  for 
the  defenders* 

Andrew  Howdeuy  WJ5,  Agent  for  Pursuer. 
J.  W.  M'Kemie,  W.S.j  Agent  for  Defender. 


OUTER  HOUSE. 

No.  21.  November  19.  1851. 

Bbporb  Lord  Colons  at. 

CaRGILL  v.  Gk>ULD. 

Suspension — Additional  plea  in  law  allowed  under  the  new  Act  13  and  14 
Ftct.,  c.  86. 

Nov.  19. 1^51.     Xhis  was  a  suspension  of  a  decree  of  the  Sheriff  of  Aberdeen 
civ^iiXv        8^^®"  ^°  *  closed  record  and  a  concluded  proof. 
Gould.  Broun^  for  the  suspender,  moved  the  Lord  Ordinary  for  leave 

to  put  in  additional  pleas  in  law. 

Buchanojiy  for^'the  respondent,  objected  that  this  was  incompe- 
tent under  t^e  recent  statute,  13  and  14  Vict.,  c.  36. 
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Loso  CoLONSAT  allowed  both  parties,  if  so  advised,  to  lodge  Nov.  19.-I8&iy 
additional  pleas  in  law  within  eight  days,  and,  when  lodged,  ap-     ^T^^'^ 
poiDted  them  to  be  boxed  for  the  Lords  of  the  Second  Division.    Go^d.  ^* 

Nai£»    This  inlerlocutor  was  pronounced  under  the  authority  of  a  rule 

pnposed  during  laat  session  by  the  Second  Division,  and  assented  to  by 

the  Fiist  Division  of  the  Court,  which  states,  that  inconvenience  having 

sfim  from  the  want  of  additional  pleas  in  law,  although  new  views  were 

fiifieflded  to  be  brought  forward,  each  interlocutor  of  the  Lord  Ordinary 

repprting  the  advocation  (or  suspension)  under  the  recent  Act,  shall  direct 

ths  parties  to  lodge  additional  pleas  in  law  within  eight  days  from  the 

dale  thereof^  if  they  intend  to  state  any. 


FIRST  DIVISION. 

No.  22.  November  20.  1851. 

Crowb  and  Middlbton  v.  Hutchinson  Brothers. 

Lmaanrage. — Charterer  must  prove  undue  delay  in  discharging  vessel^ 
to  relieve  him  from  a  daim  of  demurrage, 

.  Tbis  was  an  advocation  from  the  Sheriff  of  Edinburgh.     The  Not.  20. 1851. 
action  was  originally  raised  in  the  Inferior  Court  at  the  instance  ^  ^'""^'^ 
of  the  owners  of  a  vessel  called  the  *^  Hexham"  of  Sunderland,  Middleton  v. 
to  enforce  a  claim  of  demurrage  against  the  Messrs  Hutchinson,  HutchiMon, 
merchants  in  Leith,  charterers  of  the  vessel.     By  charter-party, 
it  was  agreed  that  thirty  running  days  were  to  be  allowed  the 
I  defenders  for  loading  and  discharging  the  vessel,  and  ten  days' 

demurrage,  over  and  above  the  said  lying  days,  at  £4  per  day. 
;  The  vessel  so  chartered  arrived  at  Bolderaa  on  25th  September 

1845,  and  commenced  loading  a  cargo  of  timber  on  10th  October, 
and  finished  on  29th  of  same  month,  a  period  of  twenty-six  days. 
j  She  arrived  at  Grangemouth  docks  on  the  2d  day  of  December, 

!  commenced  to  discharge  her  cargo  on  the  3d,  and  completed  de^ 

f  livery  on  the  12th — a  period  often  days;  in  all  thirty-six  days, — 

being  six  dajs  more  than  the  thirty  runniiig  days  allowed  by  the 
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KoT.  20.  ]8:>l.9aid  charter-party.      The  pursuers  claimed  £24  of  demurrage,  as 
Crowe,  Ac  r.  ^^^  ®**  days,  at  the  rate  of  £4  per  day,  as  stipulated,  which  the 
Tintchinson,    charterer  refused  to  pay.     Proof  on  both  sides  was  led,  and  the 
Sheriff  found  for  the  pursuers. 

The  defenders  advocated,  and  the  Lord  Ordinary  (Wood) 
having  adhered  to  the  Sheriff's  judgment,  the  defenders  now  re- 
claimed. 

Hector^  for  defenders  and  reclaimers.  The  delay  is  imputable 
to  the  pursuers  themselves,  or  those  responsible  for  them  By 
the  practice  of  the  port  of  Grangemouth,  timber-ships  are  un- 
loaded by  gangs  of  workmen  called  *^  lumpers.'*  Had  **  lumpers  " 
been  employed,  no  unnecessary  delay  would  have  occurred.  No 
protest  for  demurrage  was  taken,  nor  any  written  intimation  made 
that  it  was  to  be  demanded,  as  was  necessary  if  the  claim  was  to 
be  made.  Counsel  also  referred  to  the  proof,  where  vessels  of 
equal  burden  with  the  *'  Hexham"  were  said  to  have  been  dis- 
charged with  more  despatch. 

Pattisafij  for  pursuers.  The  cases  referred  to  occurred  in  sum- 
mer, i?ihen  the  working  hours  are  much  longer  than  in  December. 
It  has  not  been  proved  that  the  pursuers  were  under  any  obliga- 
tion to  employ  **^  lumpers,"  nor  has  anything  unusual  or  culpable 
in  the  conduct  of  the  master  been  established,  so  as  to  emancipate 
the  defender.  Protest  is  not  necessary  to  found  a  claim  for  de- 
murrage. 


The  Lord  PassibBNT. — The  anus  of  proving  that  there  was 
improper  delay  in  discharging  falls  on  the  defenders,  but  there  is 
no  insinuation  in  the  proof  that  any  one  ever  remarked  how  slowly 
the  delivery  was  going  on.  There  is  no  evidence  that  the  pur- 
suers were  bound  to  employ  lumpers,  and  therefore  there  is  no 
reason  for  altering  the  interlocutors  reclaimed  against. 

Lord  Fdllbrton  was  of  the  same  opinion.  It  might  not 
be  indispensable  to  make  a  formal  protest  in  order  to  preserve 
the  right  to  object,  yet  it  might  have  been  of  importance  had  the 
defenders  complained  of  delay  at  the  time,  which  they  did  not. 
The  defenders  have  failed  to  prove  improper  or  culpable  delay  on 
the  part  of  the  owners  of  the  vessel. 

Lords  Cuminghame  and  Ivory  concurred. 
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Tai  CoDET  refused  the  reclaiming  note,  with  expenses. 

POlans  Scarthj  W.S^  Bedaimer's  Agent. 
CharUt  SpencCf  &5.C,  Bespondent's  Agent, 


SECOND  DIVISION. 

No.  23.  November  20.  1851. 

FiNLAY  t;.  OUTRAM. 

SiNcs  this  <»se  was  reported  (p.  13.),  it  was  put  to  the  roll  for  Nov  20.  I85l. 
adjostment  of  the  interlocutor  of  the  Court,  and  the  following  in-     "^^^^"^^ 
teilocutor,  as  adjusted,  was  this  day  signed.  Outram. 

Edbdntrffhy  \&tk  November  1851. — The  Lords,  on  the  report  of 
Lord  Robertson,  and  having  advised  the  Record  and  whole  Pro- 
cess, and  heard  counsel  for  the  parties  thereon, — In  respect  that 
die  pursuer  undertook  to  supply  a  ventilating  apparatus  for  four 
rooms  in  the  defender's  house,  and  that  the  apparatus  so  furnished 
\(j  him  has  proved,  as  matter  of  fact,  utterly  useless  for  the  pur- 
pose, repel  the  reasons  of  advocation,  and  remit  the  cause  timpli" 
etteTf  and  decern :  Find  the  advocator  liable  in  the  expenses  in- 
curred in  this  Court,  allow  an  account  to  be  given  in,  and  remit 
to  the  auditor  to  tax  the  same,  and  to  report. 

(Signed)        J.  Hope,  /.  P.  D. 


FIRST  DIVISION. 

« 

No  24.  November  2\.  1851. 

Shanks  v.  Callom  and  Andbeson* 

Bankmpicy — Con^Mmthn.'-^A  creditor  on  a  bankrupt  estate  bad  acceded  |; 
to  a  eompontion  arrangement,  and  admitted  tUut  be  had  received  pay- 
ment of  a  sum  about  equal  to  die  compobiuon  effeuing  to  his  debt ;— Shanks  v, 
QimtioHf  whether  the  sum  so  received  was  to  be  held  as  a  payment  under 
tlie  oomposition  contract. 


40  CASES  DECIDED  IN  THE      ,        No.  24. 

Nov.  21. 1851.     Advocation  from  the  Sheriff  of  Lanarkshire. 

„^^*T*^^*^        On  8th  December  1843,  George  Calion  and  William  Anderson, 

Shanks,  v,  ...  r 

Gallon,  &c  '  brewers  in  Airdrie,  granted  a  bill  for  £43,  7s.  to  Henry  Shanks, 
fanner,  payable  three  months  after  date,  for  barley  sold  to  them 
by  bhanks.  Immediately  after  the  granting  of  the  said  bill, 
Calion  and  Anderson  became  insolvent,  and  offered  a  composition 
of  8s.  per  pound  on  their  debts.  On  6th  January  1844,  Shanks 
accepted  the  offer  of  composition,  which  was  qualified  with  the 
condition  that  it  was  to  be  paid  within  two  months  after  that  date. 
On  11th  March  the  bill  fell  due,  and  soon  thereafter  Shanks 
caused  a  charge  to  be  given  to  Calion  for  payment,  under  deduc- 
tion of  £1 7}  as  having  been  paid  to  account.  He  thereafter  pro- 
ceeded with  poinding  for  the  balance,  which  gave  rise  to  a  sum- 
mary application  by  Calion  to  the  Sheriff  for  interdict  against 
Shank^s  diligence,  which  was  the  foundation  of  the  present  pro- 
ceedings. 

This  sum  of  £17  corresponded  almost  exactly  with  the  amount 
of  composition  agreed  to  be  taken  by  Shanks.  On  the  one 
hand,  Calion  contended  that  the  £17  credited  in  the  charge  must 
be  held  as  payment  of  the  composition  on  the  said  bill,  and  ex- 
tinguished all  further  claim  for  the  same.  On  the  other  hand. 
Shanks  maintained  that  he  got  back  barley  to  the  value  of  £17  at 
the  time  of  granting  the  bill,  and  denied  that  he  had  got  payment 
of  the  composition.  In  his  account-book  he  credits  Calion  and 
Anderson  with  £17,  on  the  same  date  that  he  enters  their  bill,  but 
the  same  is  not  marked  as  composition.  The  question  therefore 
came  to  be,  whether  he  had  ^ot  payment  of  the  composition. 

The  Lord  Ordinary  (Cuninghame)  decided  that  he  must  be 
held  to  have  got  payment ;  for  if  he  got  back  £17  worth  of  barley, 
why  did  he  take  a  bill  for  £43,  7s.  instead  of  £26  odds,  being  the 
balance  after  deducting  the  £17  ;  and  if  the  £17  was  the  value  of 
barley  returned,  he  thus  obtained  a  fraudulent  preference,  to  the 
amount  of  £17,  over  the  other  creditors.  He  had  not  shewn, 
therefore,  that  the  £17  was  paid  for  any  legitimate  purpose  other 
than  the  composition. 

Shanks  reclaimed. 

Pattison  and  Solicitor'^  General  for  reclaimer.  It  is  denied  that 
payment  of  the  composition  was  made,  and  no  written  evidence'of 
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the  ptyment  b  produced.     The  only  competent  mode  of  proof  is  Xov.  21. 1851 
by  writ  or  reference  to  oath.  ^'*-"*v**^ 

L^n ATI  iC  fi    I* 

Maefarbme  for  respondents,  argued  that  the  amount  and  other  cailon,  &c 
circumstances  imported  a  deduction  given  in  respect  of  the  ac- 
cepted composition. 

The  Lord  Prbsidbnt.  The  question  is  not  whether  Shanks 
has  obtained  an  illegal  preference  to  the  £17,  but  whether  there 
18  sufficient  legal  evidence  to  shew  that  he  has  obtained  payment 
of  the  composition  effeiring  to  the  bill  on  which  he  charged.  I 
do  not  fed  warranted  in  holding  that  there  is  such  evidence,  but  I 
would  at  same  time  reserve  right  to  the  parties  to  challenge  this 
transaction  as  an  illegal  preference. 

Lords  Fullbrton  and  Ivory  concurred  with  the  Lord  Prb- 

aiDIHT. 

Lord  Cuninghamb. — I  must  own  that  notwithstanding  what  I 
have  heard,  I  retain  very  clearly  the  opinion  expressed  in  my  in* 
terlocutor  and  note.  The  facts  here  established — ^in  part  by  the 
jmSooI  statements  of  the  reclaimer — in  part  by  the  extracts  from 
his  books — and  by  the  fact  of  the  delivery  after  bankruptcy  of  a 
commodity  corresponding  within  a  shilling  with  the  composition  on 
die  amount  of  the  defender's  debt — are,  to  my  mind,  conclusive  of 
the  fBu:t  that  the  debt  was  extinguished.  1  cannot  resist  such  an 
accumulation  of  evidence,  and  am  not  at  all  moved  by  the  remark 
that  the  £17  worth  of  barley  given  back  to  the  defender,  is  not 
entered  in  his  loose  memorandum  book  specially  as  composition* 
The  figures  themselves  amount  to  proof;  and  no  other  feasible 
ezplatiation  of  that  irregular  transaction  is  given  by  the  defender. 

The  Court,  by  a  majority,  held  that  there  was  no  proof  of  the 
composition  having  been  paid,  which  could  only  be  done  by  writ 
or  oath  of  party  ;  and  there  having  been  much  litigation  and  various 
advocations,  gave  expenses  to  both  parties  of  the  advocations  in 
which  they  had  respectively  been  successful. 

CampbeU  ^  Traill,  W.S.y  Agents  for  Reclaimer. 
JVilliam  Mutr^  S.S.Cy  Agent  for  Respondents. 
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SECOND  DIVISION. 

No.  25.  November  21.  1861. 

Anderson  v.  Bdrnrss. 

t 

Delivery  of  OoocU — Double  Receipt — Relief. — Circumstances  in  which  a 
party  whose  emplojers  retained,  in  an  accounting  with  him,  a  sum  over- 
paid hy  him  to  a  third  party,  was  entitled  to  relief  from  that  third  party. 

NoY.  21.1851.     This  was  an  advocation  from  the  Sheriff  of  Kincardineshire. 
'''*'''"*^"*^    The  pursuer  was  in  the  service  of  Alexander  and  Robert  Smart 

Bv^m!"  ^  ^^^  Company,  grain-merchants,  Montrose ;  his  employment  being 
to  receive  and  weigh,  and  grant  receipts  for  the  grain  delivered 
to  that  Company  at  Gourdon,  for  which  receipts  the  holders  were 
afterwards  paid.  On  the  25th  November  1846,  Hugh  Bumess, 
the  defender,  delivered  to  the  pursuer  a  large  quantity  of  oats, 
amounting  in  whole  to  L.28,  17s.  2d.  sterling  in  value,  and 
received  a  receipt  for  the  same  as  the  price  of  the  oats.  Some 
time  afterwards,  the  defender  obtained,  by  some  means,  a  new  or 
second  receipt,  in  respect  of  which  he  received  payment  of  another 
£28,  17s.  2d.  Subsequently  in  looking  over  the  receipts,  Smart  & 
Company  observed  and  checked  what  they  believed  to  be  the  error 
of  the  twice  payment,  and  having  failed  to  obtain  repayment  from  the 
defender,  they  retained  the  sum  paid  in  excess  in  settling  accounts 
between  them  and  the  pursuer,  whose  neglect  they  held  had  occa- 
sioned the  loss.  The  pursuer,  therefore,  raised  his  action  for 
relief  in  the  Sheriff-Court  against  the  defender. 

A  Record  having  been  made  up  in  the  Inferior  Court,  in  which 
the  pursuer  averred  and  pleaded  that  although  two  receipts  had 
been  granted  to  the  defender,  only  one  delivery  of  grain  had  been 
made,  while  the  defender  alleged  that  he  had  given  value  in  grain 
for  both  the  receipts ;  and  a  Proof  having  been  led,  the  Sheriff- 
Substitute  assoilzied  the  defender  from  the  conclusions  of  the 
action,  and  found  hun  entitled  to  expenses,  which  interlocutor 
was,  on  appeal,  adhered  to  by  the  Sheriff. 
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-  The  parsuer  advocated,  and  on  the  23d  May  185 1 » the  Lord  Nov.  21.  i86i. 
Ordinary  (Ivory)  pronounced  an  interlocutor,  finding  that  the     ^**"^^"*^ 
prejKMiderance  of  the  whole  evidence  was  in  favour  of  the  pur-  Burnett. 
Micros  averments ;  that,  therefore,  the  defender  was  in  law  liable 
in  relief  to  him  to  the  extent  pf  the  sum  received  in  excess.    His 
Lordship,  therefore,  advocated  the  cause,  and  recalled  the  judg-* 
ment  submitted  to  review,  with  expenses,  both  in  this  Court  and 
the  Court  below. 
The  defender  reclaimed. 

hfSs  for  reclaimer  argued  that  the  case  of  the  pursuer  had 
failed. 
T.  Mackenzie  and  Neaves  were  for  the  respondent  (pursuer.) 

The  Court  were  clearly  and  unanimously  of  opinion  that  the 
Lord  Ordinary's  view  of  the  case  was  right;  they,  therefore, 
adhered  to  the  interlocutor  reclaimed  against,  and  found  additional 
eipenses  dne. 

Thomas  DurL,  Parsuer's  Agent. 
WaUam  Belly  SJS.C,  Defender's  Agent 


SECOND  DIVISION. 
yio^K.  November  il.  1861 

Hatigmal  Exchanox  Company  of  Glasgow  v.  Eastom. 


Stadt  Company — Trarufirence  ofShm^es — Liability  for  CaUa, — Cir« 
fnmrtnnN*^  in  which  the  Court  repelled  defences  to  an  action  for  calls  in 
s  jomt-stock  company,  the  defences  proceeding  on  the  ground  that  the 
ragnlatioDS  of  the  company,  as  to  recording  the  transfer,  had  not  been 
complied  with. 

This  was  an  action  for  payment  of  a  call  on  certain  shares  of  „     «,.  ,»,. 

A  '   m    r^i  «         t  •    1        •  riOT.  21.  1861 

die  National  Exchange  Company  of  Glasgow,  of  which  it  was    -  j^t_^ 
iDeced  the  defender  was  the  holder.  National  Ex- 

«  change  Co.  of 

Glasgow  V. 
£ii8ton* 
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Nov.  2U 1851.     The  National  Exchange  Company  was  established  in  1846,  for 
^^  V  ^J\^    makiDir  advances  on  railways,  stocks,  and  other  securities,  &c. 
change  Co.  of  They  were  afterwards  amalgamated  with  toe  Glasgow,  Greenock, 
EartonT  ^      ^^^  Port-Glasgow  Produce  Investment  Company  ;  and  the  con- 
ditions under  which  the  concern  w^is  carried  on,  were  contain- 
ed in  the  original  deed  of  constitution  of  the  National  Exchange 
Company,  and  another  deed,  called  a  contract  and  deed  of  agree* 
ment,  executed  on  occasion  of  the  amalgamation  with  the  other 
company.     The  defender,  who  was  previously  a  shareholder  of 
the  company,  in  December  1847,  purchased  110  additional  sharea 
from  James  Lawcock,  flour  merchant  in  Glasgow,  to  whont  he 
paid  the  price.    A  deed  of  transfer  was  executed  on  17th  Decenk- 
ber  1847 ;  and  was  duly  delivered  to  the  company. 

In  December  1847  it  was  resolved  to  wind  up  the  company, 
and  an  advertisement  appeared  in  the  papers  of  the  22d  of  that 
month  intimating  this  resolution,  and  that  the  board  of  directors 
had  resolved  to  pass  no  transfers.  In  April  1848  a  call  was  made, 
which  was  paid  by  Easton,  as  he  alleges,  under  protest.  But 
another  call  being  made  on  15th  February  184(  he  refused  to 
pay  it,  and  this  action  was  raised  for  its  recovery.  The  defence 
insisted  on  was,  inter  alia^  that  the  regulations,  of  the  company 
as  to  the  registration  of  the  transfer,  &c.,  had  not  been  complied 
with,  and  that  he  had  not  received  due  notice  of  the  call. 

Lord  Ivory  repelled  the  defences,  and  found  for  the  pursuers ; 
and  against  this  interlocutor  the  defender  now  reclaimed. 

r.  Mackenzie  (with  him  the  Dean  of  Faculty).  There  is  no 
evidence  that  the  shares  purchased  by  the  defender  were  legally 
transferred  to  him  in  terms  of  the  contract.  The  deed  of  consti- 
tution of  the  original  company  requires,  §  9,  ^*  that  the  directors 
shall  be  bound  to  cause  the  names  and  designations"  of  the  share- 
holders, with  the  number  of  shares,  to  be  entered  '*  in  a  book  to  be 
kept  for  the  purpose,  to  be  signed  l)y  the  secretary  or  other  oflicer 
of  the  company,"  who  shall  deliver  to  every  purchaser  a  certificate, 
specifying  the  number  of  shares  he  holds.  By  §  10,  it  is  provided 
that  all  transferences  of  stock,  or  ^^  an  abstract  thereof,"  **  be  re- 
corded in  a  proper  book  or  books  to  be  kept  for  that  purpose  by 
the  company,  under  the  immediate  superintendence  of  the  secre- 
tary," or  other  officer,  who  **  shall  endorse  a  certificate  of  the 
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recordiog  of  said  sale,"  &c.,  on  the  same ;  and  §  11  provides  that  Nor.  21. 1851. 
the  " said  books  or  the  said  certificates*'  "  shall  be  the  only  suffi-    "^^  j^' 
cient  evidence  of  proprietorship  of  shares  in  this  company/'  and  change  Co.  of 
shall  regulate  the  liability  to  calls  and  right  to  dividends.     The  S!!!!^  ^* 
transfer  book  required  to  be  kept  by  §  10  has  not  been  produced 
by  the  company  ;  nor  the  book  containing  the  names  of  the  pro- 
prietors, as  required  by  §  9.     Counsel  commented  on  an  excerpt 
from  a  book  called  '^  A  List  of  Shareholders,"  containing  the  fol- 
lowing words  — **£aston,  William,  Merchant,  68.  St  Vincent 
Street,  190,"  endeavouring  to  shew  it  was  not  the  register  of  pro- 
prietors meant  by  the  §  9,  because  it  was  signed  by  **  James 
Gourlay,"  who  had  only  become  secretary  of  the  company  after 
their  resolution  to  wind  up.    The  defender,  therefore,  has  not  been 
properly  registered  as  a  shareholder,  or  his  transfer  properly  re- 
corded.   He  is  not  therefore  liable  to  calls.    He  would  not  be 
entitled  to  dividends. 

Next,  §  25  requires  that  *^  eight  days'  previous  notice,"  at  least, 
shall  be  given  of  calls,  by  ^^  circulars  despatched  through  the  post- 
office  to  each  proprietor."  We  deny  this  notice  was  given,  and 
no  evidence  of  its  having  been  given  is  produced. 

Inglis  and  Penney  for  the  pursuers. — The  provision  in  $  10  as  to 
registration  regards  something  to  be  done  within  the  company,  and 
is  a  regulation  for  its  own  benefit.  Weatherly^  3d  June  1824 ;  AUan 
if  Son  V.  TumbuU,  7  W.  and  S.  p.  281 ;  Bums  v.  Fennel,  Bell's 
Appeal  Cases,  YI.  541.  In  a  question  between  a  partner  and 
the  company  as  to  the  constitution  of  partnership,  it  cannot  be 
founded  on;  and  if  the  defender  claimed  to  be  a  partner,  the  com- 
pany could  not  resist  his  claim,  on  the  ground  it  had  not  been 
complied  with.  In  the  present  case,  as  between  seller  and  pur- 
chaser, the  contract  is  plainly  completed.  The  seller  cannot  be 
made  liable  to  the  company.  Is  not  then  the  purchaser  ?  He  is 
entitled  to  a  certificate  of  registration  from  the  company,  if  he 
chooses  to  ask  it.  Besides,  the  transfer  has  been  registered  in 
the  manner  in  which  all  others  are  registered  by  the  company. 
Counsel  referred  to  an  excerpt  from  a  Stock  Ledger  of  the  company, 
in  which  the  shares  were  entered  under  the  name  of  Easton,  with 
an  accurate  note  of  all  deposits  and  calls  made  since  the  commence- 
ment of  the  company,  and-  which  traced  the  shares  from  their  ori^ 
ginal  holder  to  Easton.     If  then  the  defender's  .plea  is  sustained. 
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Nor.  21^186 1,  ^g  efiSect  b  not  merely  to  destroy  this,  but  every  transfer  that  has 

Nutional  Ex-  ^^^  "a^«- 

change  Co.  of     As  to  the  objection  to  the  notice,  the  agreement  between  the 
EastoQ.  ^'     amalgamated  company  alters  the  form  of  notice  required  by  the 

original  deed  of  constitution.     It  requires  only  an  advertisement 

in  the  papers,  which  was  given. 

The  Lord  Justicb-Clbrk. — As  to  the  second  objection,  the 
answer  is  sufficient.  The  notice  was  regularly  given  in  terms  of 
the  second  deed.  As  to  the  other  objection,  it  is  not  necessary 
to  give  any  opinion  on  the  question,  whether  the  regulations  in 
question  as  to  transfer  were  intended  for  the  benefit  of  the  company 
only  or  not ;  for  it  seems  that  they  have  been  sufficiently  complied 
wiUi  by  the  manner  in  which  Easton's  name  appears  in  the  books. 
First,  the  deed  of  transfer  itself  is  quite  regular,  and  was  duly 
given  to  the  company.  '  The  requirement  in  §  9  seems  to  have 
been  complied  with  by  the  entry  in  the  book  signed  by  Gourlay, 
even  though  it  was  not  entered  till  after  22d  December.  For  the 
company  were  still,  notwithstanding  the  resolution  to  pass  no 
transfers,  bound  to  enter  the  name  of  Easton  in  justice  to  Law- 
cock  and  the  other  shareholders.  As  to  the  registration  of  the 
transfer,  §  10  does  not  declare  there  shall  be  a  book  for  engros- 
mng  either  the  transferences  at  length,  or  an  abstract  of^them,  but 
simply,  that  all  transferences,  or  an  abstract  thereof,  shall  be 
recorded  in  a  proper  book.  Now,  a^  to  the  entry  in  the  stock 
ledger,  the  question  is  not  whether  this  is  a  neat  or  convenient 
manner  of  recording  transferences,  (that  was  matter  for  regulation 
by  the  company),  but  whether  it  was  sufficient.  It  was  sufficient ; 
and  it  was  the  customary  mode  in  which  transferences  were  re- 
corded. 

Lord  Cockburn. — If  this  company,  instead  of  being  unfortu- 
nate, had  been  successful,  and  this  gentleman  had  been  interested 
to  prove  he  was  a  partner,  there  is  sufficient  evidence  in  the  books 
to  support  his  claim.  There  is,  therefore,  enough  to  prove  his 
liability. 

The  other  Judges  concurred,  and  the  Court  pronounced  an  in* 
terlocutor,  refusing  the  Note,  with  additional  expenses. 

Henry  Tod^  WJS^  Defender's  Agent 
Jamei  SamervHUy  8^»C.i  Parsuers'  Agent. 
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TEIND  COURT. 
^«"  **?  •  November  19.  1851. 

JoHw  Whit»  and  Othbrh  v.  thk  Officers  of  Statb 

a  Bemoitfa  CfturcA,  Edmburgh,  di^omedjhm  the  parish  of  St  Ckihbert^-^ 

.  Desiffnation  of  District. 

A  Suminons  of  Disjunction  and  Erection  having  been  raised  on  sor.  19.  issi. 
the  llth  June  1851,  at  the  instance  of  the  pursuers,  who  were     ^^v^^ 
contributors  to  tlie  new  church  and  parish  quoad  sacra  of  St  Ber-and  oth2J!*r. 
Dtrds,  situated  and  lying  in  the  parish  of  St  Cuthberts  and  county  ^^^  Officen  of 
of  Edinburgh,  against  the  Officers  of  State,  concluding  that  the 
said  church  of  St   Bernards  should  be  decerned  and  erected  a 
pariah  church  in  connection  with  the  Church  of  Scotland,  and 
ahooM  have  a  district  marked  out  and  designate,  and  should  be 
disjoined  from  the  parish  of  St  Cuthberts,  and  that  the  minister 
and  elders  of  the  said  church  and  parish  should  have  and  enjoy 
the  status  and  all  the  powers,  rights,  and  privileges  of  a  parish 
minister  and  elders  of  the  ohurch  of  Scotland,  and  that  the  patron- 
age of  the  said  Church  and  parish  should  be  vested  in  the  parties 
pointed  out  by  the  eighth  article  of  the  constitution,  recited  in  the 
smnmons,  namely,  in  trustees,  but  always  with  the  right  and  pri- 
vilege of  the  Presbytery  of  the  bounds  to  present  Jure  devoluto  ; 
the  Lords,  on  the  9th  July  1851,  remitted  to  the  clerk  to  re- 
examine into  and  report  upon  the  sufficiency  and  correctness  of 
the  security  of  the  endowment  of  the  parish  sought  to  be  erected, 
as  contemplated  by  the  7th  and  8th  Vict.  c.  44,  and  for  accom- 
1  piiahing  the  purposes  therein  set  forth. 

BaHUej  this  day,  moved  for  decree,  in  terms  of  the  conclusions 
of  the  Summons,  when  their  Lordships  pronounced  the  following 

i  interlocutor : — 

EdMurghy  \9th  November  18fil. — The  Lords  having  advised 
the  Summons,  Report  by  the  Clerk,  and  whole  process,  and 
heard  counsel  for  the  pursuers,  find,  decern,  and  declare,  in  terms 
of  the  conclusions  of  the  libel,  in  all  respects,  with  the  exception 
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Nov.  19. 1851.  of  the  second  alternative  conclusion  respecting  the  designation  of 
'^^^^'"^^    the  district  as  follows,  "  or  such  other  dbtrict  as  our  said  Lords 
^'^ooB  Of  ^^^'  ^^^  ^^  ^^  msak  out  and  designate/' 

John  Marshall,  S.S.C.,  Agent. 


TEIND  COURT. 

No.  28.  November  19.  1851. 

Mrs  Hay  of  Seggieden  and  Others  v.  The  Prksbytery  of  Dun- 

KELD  and  Others. 

Designation  of  DiatncL 

Nov.  19. 1851.     In  this  case,  Mrs  Hay  of  Seggieden,  and  the  Society  in  Scotland 

^■^y*^^    for  Propagating  Christian  Knowledge,  pursuers,  sought  by  their 

Others^ v.'^e  summons  to  have  the  church  of  Tenandry  quoad  sacra,  situated 

n^k^'^*^^  within  the  parishes  of  Dall,  Mulin,  and  Blaur-Athol,  decerned  and 

erected  into  a  parish  church  in  connection  with  the  Church  of 

Scotland,  as  more  particularly  set  forth  in  the  summons. 

And  this  day,  on  the  motion  of  BaiUie^  for  the  pursuers,  the 
Lords  decerned  and  ordained,  in  terms  of  the  conclusions  of  the 
libel  in  all  respects,  with  the  exception  of  the  alternative  conclu- 
sion respecting  the  designation  of  the  district,  as  follows, — *^  or 
such  other  district  as  our  said  Lords  shall  see  fit  to  mark  out  and 
designate." 

William  Young,  W*S>^  Agent. 


HIGH  COURT  OF  JUSTICIARY. 

No.  29.  November  17,  1851. 

Before 
The  Lord  Justice-Clerk, 

Lords  Colonsay  and  Cowan. 
Her  Majesty's  Advocate  o.  William  Rait,  I-armeL 

Indictment — Aggravations. — Mode .  of  libelling  aggravations  when  the 
major  proposition  includes  several  different  charges,  to  all  of  which  the 
aggravations  do  not  apply. 
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Tbe  iodictinent  in  this  case  bore,  *'  That  albeit  by  the  laws  of  Nov.  17. 185I. 
this  and  of  eyery  other  well-gOTerned  realm,  Falsehood.  Praudy  and    '^^"^^ 
fFiifid  Impogition^  especially  when  committed  by  a  person  whocateJ.Bait. 
has  been  preyiously  convicted  of  Falsehood,  Fraud,  and  Wilful 
Imposition;  As  also  Forgery^  especially  when  committed  by  a 
person  who  has  been  previously  convicted  of  Forgery ;  As  also  the 
wickedly  and  feloniously  IJsmg  and  Uttertag  as  genuine  a  Forged 
Order  or  Writing^  knowing  the  same  to  be  forged,  especially  when 
comniitted  by  a  person  who  has  been  previously  convicted  of  using 
and  ottering  as  genuine  forged  orders  or  writings,  knowing  the 
same  to  be  forged ;  As  also  Thefts  are  crimes  of  an  heinous  nature 
and  severely  punishable :  Tet  true  it  is  and  of  verity  that  you  the 
said  WQliam  Rait  are  guilty  of  the  said  crimes  aggravated  as 
aforesaid^  or  of  one  or  more  of  them,  actor  or  art  and  part,  In  so 
far;*  &c. 


■ 

I 


Adam^iot  the  pannel,  objected  to  the  indictment,  that  the  crime 
of  tbeft  was  not  properly  charged  against  the  pannel,  in  respect  that 
the  indictment  set  forth  certain  crimes  with  aggravations,  And  also 
Iheft,  but  without  any  aggravation,  and  then  charged  the  pannel 
with  being  guilty  '^  of  the  said  crimes,  aggravated  as  aforesaid ;" 
that  this  charge  applied  only  to  the  crimes  set  forth  as  being  ag- 
gravated, but  not  to  the  crime  of  theft. 

Youngi  A.  Z>.,  and  the  SoUcUar' General, — Such  is  the  invariable 
style  of  such  indictments,  and  referred  to  the  case  of  E[^r  Majesty's 
Advocates.  M'AUum,  (Swinton's  Reports,  March  7,  1836,)  where 
a  somewhat  similar  objection  had  been  repelled. 

The  Court  repelled  the  objection,  but  intimated  an  opinion 
that  the  pannel  ought  to  have  been  charged  as  being  guilty  ^'  of 
the  said  crimes,  or  one  or  more  of  them,  aggravated  as  afore- 
said," &c.  ' 
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No.  30.  November  1 7.  1 861 

Bbforb  the  samb  Lbarnbd  Judges. 

H.  M.  Advocate,  v.  Burnet,  Fisher,  and  Masterton,  ParmeU 

Evidence. — A  letter  admitted  to  prove  identity  of  an  absent  tociiie^  an 
alleged  resetter. 

)7oT.  17  1851.     Burnet  was  charged  with  theft,  and  Masterton  with  resetting 
\^  ^^'    a  £50  Bank  of  England  note.    Masterton  was, outlawed  for  non* 
cate,  V,  Bar-   appearance.    In  proceeding  with  the  case,  quoad  the  theft,  the 
oet,  Ac         prosecutor  proposed  to  prove  and  produce  to  the  jury  a  letter, 
written  by  Masterton  from  London,  where  he  had  been  appre- 
hended on  presenting  the  note  at  the  Bank  of  England. 

Brovon  objected  that  this  evidence  was  incompetent  against 
Burnet ;  that  even  had  Masterton  been  at  the  bar  the  statements 
in  his  declaration  could  not  have  been  received  against  Burnet. 
A  fortiori^  no  letter  of  Masterton's  could  be  founded  on  against 
Burnet,  the  only  party  now  being  tried. 

Yaungi  A*  /).,  and  the  Soliciiar^Generalj  for  the  prosecution,  ex* 
plained  that  his  only  object  in  producing  the  letter  was  to  identify 
Masterton  with  the  alleged  resetter  in  this  case. 

The  Court  held  that  the  prosecutor  must  first  establish  some 
connection  or  communication  between  Burnet  and  Masterton. 

A  witness  was  then  called,  who  proved  that  Burnet,  two  or 
three  weeks  previous  to  the  alleged  theft,  had  been  seen  occasioq* 
ally  in  the  shop  of  Masterton,  who  carried  on  busmess  as  a  spirit 
dealer  in  Edinburgh. 

Thb  Court  held  this  sufficient,  and  then  allowed  the  brother 
•f  Masterton  to  examine  the  letter  written  from  London,  and 
depone  that  it  was  in  the  handwriting  of  Masterton. 
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SECOND  DIVISION. 

No.  31.  November  22.  1861. 

Suspension,  Dunbar  v.  Bbll  and  Lbvack. 

Sn^tension— Consignation,— Held  (in  a  SaspeDsion  and  Interdict),  that 
a  disputed  claim  bj  ihe  inspector  and  collector  of  poor-rates  having  been 
yolnntarilj  consigned  in  the  hands  of  the  clerk,  a  reclaiming-note  was 
unneceasarj,  and  expenses  of  the  appearance  in  the  reclaiming-note  al- 
lowed the  suspender. 

'  This  was  a  suspension  and  interdict  to  have  the  respondents,  Not.  22.  I85i, 

t  who  are  the  inspector  and   collector  of  the  poor-rates  for  the    ^^^v^^ 

parish  of  Wick,  interdicted  "  from  obtaining  any  warrant,  dis-  ggji^  ^' 
traint,  or  distraint-warrant,  or  from  acting  upon  any  such  which 
may  have  been  already  obtained  against  the  complainer,  for  the 
recovery  of  certain  poor  rates  in  which  he  had  been  assessed" — 
the  ground  of  suspension  being  that  the  assessment  was  too  high. 
In  the  note  of  suspension  the  suspender  intimated  his  willing- 
Dess  either  to  consign  the  sum  claimed,  or  *^  if  the  respondents 
require  it,"  **  to  make  payment"  of  it  to  them  on  their  ^^  under- 
taking to  repay  the  same  in  the  event  of  the  reasons  of  suspension 
being  ultimately  sustained."  He  was  allowed  to  consign,  which 
he  did  in  the  hands  of  the  clerk.  Answers  were  given  in.  There- 
after Lord  Murray  (Ordinary  on  the  Bills)  having  considered  the 
Dote  of  suspension,  *^  in  respect  of  the  consignation  already  made," 
passed  the  note  of  suspension  to  try  the  question. 

Against  this  interlocutor  the  respondents  reclaimed,  and  craved 
the  Court  to  recal  the  interlocutor,  and  refuse  the  note ;  *'  or,  at 
least,  to  find  that  ante  omnia  the  complainer  was  and  is  bound  to 
pay  over  to  the  respondents  the  amount  of  assessment  claimed 
from  him,  on  their  undertaking  to  repeat,  in  whole  or  in  part,  in 
the  event  of  the  reasons  of  suspension  being  sustained ;  and  that 
the  note  of  suspension  cannot,  in  any  view,  be  passed,  except  in 
compliance  with  the  preUminary  condition,"  &c. 

Thb  Lord  Justice-Clbrk. — The  suspender  says  in  his  note 
of  suspension  he  is  willing  to  pay.     Is  he  still  willing  ? 

Infflis  for  suspender.  Quite  willing ;  but  he  has  not  been  re- 
quired to  do  80«  As  soon  as  the  Lord  Ordinary's  interlocutor 
was  pronounced,  the  reclaiming  note  was  brought,  which  prays 
your  Lordships  to  refuse  the  note. 

No.  3,  VOL.  I.  D 
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Nov.  22. 1851.     Lord  Justice-Clerk. — The  reclaimers  should  have  written  to 

^^^v"*^    the  agents  of  the  suspender,  asking  for  payment  of  the  money,  and 

Bell,  &c.        saying  they  were  willing  to  concur  in  the  passing  of  the  note  on 

payment  being  made.    I  suppose  the  real  object  of  the  reclaiming; 

note  is  only  to  get  the  money. 

Lord  Medwyn. — They  might  have  applied  to  the  Lord  Ordi-* 
nary  for  authority  to  uplift  the  money.     He  is  nbt  functus. 

Neavesy  for  reclaimers.  The  Lord  Ordinary  passed  the  note  on 
consignation.  It  did  not  occur  to  us  that  we  could  apply  to  him 
for  authority  to  uplift. 

Inglis,  This  is  not  a  bill  passed  on  consignation  in  the  ordinary 
sense  of  the  term.  The  ordinary  meaning  is  that  the  money  i» 
deposited  to  remain  in  bank. 

The  Court,  in  respect  the  respondent  consents  to  the  con- 
signed sum  being  paid  to  the  reclaimers,  and  that  no  application 
was  made  to  the  respondent  for  his  consent,  or  to  the  Lord  Ordi- 
nary on  the  Bills  for  payment, — found  that  the  note  need  not  have 
been  presented,  and  supersede  the  note  till  Wednesday,  the  26tb 
current. 

Nov.  26.  iSoi.  On  the  case  being  called  to-day,  it  was  stated  that  the  monej 
had  been  handed  over  to  the  reclaimers.  The  Court  therefore,  in 
respect  of  this  payment  by  the  suspender,  found  him  "  entitled  to 
the  expense  of  the  appearance,"  which  was  modified  to  the  sum  of 
five  guineas. 

Oordorij  Steuart  8^  Cheyne^  W.S.,  Agents  for  Suspender. 
Home  Sf  Rose^  W.S.,  Agents  for  Respondents. 


SECOND  DIVISION. 
No.  32.  November  22.  1 85 1 . 

Petition,  Trustees  of  Dundee  Banking  Company  and  the 
Tay  Ferry  Trustees,  &c.,  and  for  Leave  to  Appeal. 

Process — Appeal — ^In  an  action  to  have  it  declared  that  certain,  de- 
fenders had  no  right  of  ferrj  across  a  river :— leave  to  appeal  against  an 
interlocutor  approving  of  issues  proposed  by  the  defenders  as  to  their  pos- 
session of  the  right  refused,  although  pursuers  held  that,  bj  Act  of  Par- 
liament, the  right  of  feny  had  been  conferred  on  them,  exclusive  of  anj 
possession  by  the  defenders. 
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This  vas  a  petition  for  leave  to  appeal,  presented  in  the  fol*NoT.22. 1851. 
hwmg  drcttmstances  : —  ^  . .     ^ 

^  .  Petition,  Tnw- 

The  Trustees  of  the  Dundee  Banking  Company,  and  the  trus- tees  of  Dundee 
tees  for  carrying  into  effect  the  Acts  of  Parliament  relative  to  the  p  *"^  &1^"* 
Tav  Ferries,  raised  certain  actions  against  Mr  Stark  Dougall  of 
Scotscraig,  then  proprietor  of  the  ferry  across  the  river  Tay  from 
Fcrry-Port-on-Craig  to  Broughty  Castle,  and  Andrew  Christie, 
tacksman  of  ssdd  ferry,  and  against  the  Edinburgh  and  Northern 
Railway  Company,  in  which,  founding  on  certain  statutes  relating 
to  the  ferries  across  the  Tay,  and  certain  deeds  of  assignment 
produced  in  said  action,  they  concluded  that  it  should  be  found 
and  declared  that  the  defenders  had  no  right  to  ply,  and  should 
be  interdicted"  and  prohibited  from  plying  with  ferry  boats,  or 
other  vessels  for  hire  across  the  river  Tay,  between  certain  points 
specified  on  either  shore. 

The  Scottish  Central  Railway  Company  were  afterwards  sisted 
as  parsuers  in  the  said  actions ;  and  records  having  been  made 
up  and  closed,  the  whole  cases  were  conjoined. 

By  direction  of  the  Lord  Ordinary,  issues  were  prepared,  which 
were  reported  by  his  Lordship  to  the  Court.  It  was,  inter  aliay 
proposed,  on  the  part  of  the  defenders,  that  an  issue  should  be 
directed,  "  whether  for  forty  years  and  upwards,  prior  to  January 
1847,  or  for  time  immemorial,  the  defenders,  or  either  of  them, 
and  their  predecessors  and  authors  have,  by  themselves,  or  others 
authorised  by  them,  in  the  exercise  of  their  said  right  of  ferry, 
been  in  the  constant  and  uninterrupted  use  of  plying  with  boats 
or  other  vessels  for  the  conveyance  of  passengers,  &c.,  across  the 
said  river  Tay,  to  or  from  various  places,*'  specified  on  the  shores 
of  the  river. 

The  pursuers  (petitioners  here),  contended,  that  the  matters 
proposed  in  this  issue,  to  be  proved  by  the  defenders,  were  irre- 
levant and  inadmissible,  seeing  that  the  right  of  ferry  between  the 
points  on  the  north  shore,  specified  in  the  issue,  are  given  to  the 
pm^uers  by  the  statute ;  and  that  whatever  the  state  of  the  al- 
leged fact  of  possession  might  have  been,  their  right  must  be  de- 
termined by  the  construction  of  the  statutes.  The  Judges  of  the 
Second  Division  being  equally  divided  in  opinion,  called  in  three 
Judges  from  the  First  Division.  Thereafter,  on  19th  July  1851, 
it  was  found,  by  a  majority  of  the  Judges,  that  the  defenders  were 
entitled  to  an  adjusted  issue,  in  these  terms, — *'  Whether,  for 
forty  years  and  upwardn,  prior  to  2d  July  1819,  the  predecessors 
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Not.  22. 1851.  and  authors  of  the  defenders  (the  respondents  here),  by  themselves 
^-^r*^    or  others,  &c.,  were  in  the  uninterrupted  use  of  plyins  with  boats 

Petition,  Trus-  .u  i       r       ^u  £  o 

teea  of  Dundee  ^^  ot'^®^  vessels,  for  the  conveyance  of  passengers,  &c.,  across 
BankingCom-the  river  Tay,  to  and  from  the  north  shore  or  beach  of  the  said 
river,"  between  certain  specified  points. 

The  pursuers  now  craved  leave  to  appeal  against  this  interlo- 
cutor, as  they  intended  to  maintain  that  the  proposed  inquiry  was 
altogether  excluded  by  the  statute,  which  gave  the  right  of  ferry 
to  the  petitioners,  and  if  this  question  were  determined  in  their 
favour  a  jury  trial  would  be  unnecessary. 

G.  YouTiff  and  Inglis  for  defenders  objected.  Appeal  should 
not  be  allowed  at  this  stage.  The  question  to  go  to  proof  is  one 
to  be  established  by  the  evidence  of  old  witnesses,  viz.  possession 
for  forty  years  before  1819*  If  appeal  is  allowed  at  this  stage, 
the  defenders  may  lose  some  important  witnesses,  and  their  case 
be  seriously  prejudiced.  No  special  cause  has  been  shewn  to 
entitle  the  petitioners  to  appeal  at  this  stage,  and  without  such 
special  cause,  appeal  is  incompetent. 

Pattan  for  petitioners  answered.  If  our  construction  of  the  sta- 
tute be  correct,  a  trial  will  be  unnecessary ;  Torrie  v.  Duke  of 
Atholy  13th  February  1850,  22  Scot.  Jurist,  248.  Nor  need  any 
evidence  be  lost ;  for  we  consent  to  material  evidence  being  taken 
on  commission,  and  kept  m  retentis.  The  reason  for  requiring  the 
consent  of  the  Court  to  appeal,  is  to  prevent  vexatious  appeals, 
but  this  cannot  be  called  vexatious.  The  Judges  of  the  Second 
Division  were  equally  divided  on  the  relevancy  of  the  proposed 
proof,  and  the  other  Judges  thought  the  case  one  of  great  diffi- 
culty. He  referred  to  Adam  v.  AUany  3d  February  1841,  3  D. 
1147,  where  appeal  was  allowed  at  same  stage. 

Lord  Justicb-Clerk. — But  Mr  Anderson  and  I,  who  were 
counsel  in  that  case,  were  told  by  Sir  William  FoUett,  it  would  be 
useless  to  present  the  appeal,  as  the  House  of  Lords  would  not 
consider  the  question  of  relevancy  before  the  determination  of  the 
facts.  The  general  rule  is,  that  the  trial  of  fact  should  precede 
the  question  of  relevancy.  The  point  in  this  case  may  be  raised 
at  the  trial  on  a  bill  of  exceptions.  The  matter  will  thus  both  gain 
precedence  in  the  House  of  Lords,  and  the  question  will  be  raised 
with  a  full  knowledge  of  the  facts.  Depositions  in  such  a  case  as 
this  are  not  satisfactory. 


i;o.34.  COURT  OF  SESSION-  55 

Lord  Cockburn. — The  petition  should  be  refused,  on  threeNor.  22. 1851. 
imoDds ; — ^first,  the  Judges  think  the  matter  of  fact  affects  the  ^  \~r^^' 

.        J.    ,       ,        1  .  i.     •  1  Petition,  Tnis- 

quesbon  of  the  legal  construction  of  the  statute;  next,  the  exa- tees  of  Dundee 
mination  by  interrogatories  is  not  a  good  substitute  in  such  a  case^*"^^^"' 
for  the  testimony  of  the  living  witness.  Besides,  after  taking  these 
interrogatories  of  old  witnesses,  the  most  material  witnesses  may 
be  losL    They  may  be  young,  and  it  is  not  to  the  old  only  that 
death  comes.      Lastly,  the  trial  may  be  got  over  before  Parli»- 
ment  meets,  and  then  the  question  be  brought  before  the  House 
of  Lords  in  a  much  more  satbfactory  state,  and  be  more  quickly 
disposed  of. 
Loans  Mbdwtn  and  Murray  concurred : 

And  the  Court  refused  the  prayer  of  the  petition. 

Grahctm  and  Webster^  W.S^  Petitioners'  Agents.    ; 
Wiltiam  Millar,  S.S.C^  Respondents'  Agent  i  ^ 


SECOND  DIVISION. 
No.  34.  November  22.  1851 

Hay  v.  Dinwiddie. 
Process,     Expenses,     Condescendence  of  Res  noviter. 

The  question  in  this  case  regarded  the  expenses  of  a  condes-Nor.  22. 1851. 
cendence  of  res  noviter  lodged  by  the  defender.  ^^^'^T^ 

The  action  was  raised  by  the  pursuer,  who  is  inspector  of  the  widdiel 
poor  for  the  biughal  parish  of  the  city  of  Edinburgh  against  the 
defender,  who  is  inspector  of  the  poor  for  the  parish  of  Dumfries, 
for  relief  to  the  pursuer  of  certain  sums  paid  by  the  burghal  parish 
of  Edinburgh,  for  behoof  of  certain  paupers. 

The  principal  claim  was  for  relief  afforded  to  a  woman  of  the 
name  of  Jane  Hogg  or  Lightbody,  and  the  case  proceeded  on  the 
footing  that  she  was  the  wife  of  James  Lightbody,  as  alleged  by 
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Nov.  22. 1851.  the  pursuer.    The  defender  lodged  a  condescendence  of  res  novitery 
^^^^"^    stating  that  he  had  learned  that  the  woman  was  not  in  reality  wife 
widfdi!L  of  Lightbody,  but  of  another  person  of  the  name  of  Bryson, 

belonging  to  the  parish  of  Duddingstone,  and  who  was  still  living. 
The  pursuer  lodged  a  minute,  stating  that  he  had  found,  on  in- 
quiry, the  facts  set  forth  in  the  condescendence  of  res  noviter  to 
be  true,  and  abandoned  his  claim,  reserving  right  to  expenses. 

The  Lord  Ordinary  (Cowan),  assoilzied  the  defender ;  found 
him  entitled  to  expenses,  subject  to  modification,  and  modified  the 
same  to  two-thirds  of  the  amount,  as  the  same  shall  be  taxed. 
The  pursuer  reclaimed. 

A.  R.  Clarky  and  with  him  T.  Mackenzie  for  reclaimer,  con- 
tended, that  the  defender  should  have  made  his  inquiries  sooner, 
and  not  allowed  the  case  to  proceed  on  the  footing  that  Hogg  was 
the  wife  of  Lightbody,  and  that  therefore  he  must  be  held  liable 
in  expenses. 

G.  Yotmffy  with  whom  Inglis^  for  respondent.  The  pursuer 
should  have  made  inquiry  before  raising  his  action.  He  was  not 
entitled  to  throw  this  burden  on  the  defender.  Had  inquiry  been 
made,  the  action  would  not  have  been  instituted. 

The  Court  unanimously  refused  the  reclaiming  note,  and  ad- 
hered to  the  Lord  Ordinary's  interlocutor,  with  additional  ex- 
penses. 

James  Morgan^  S.S.C.,  Agent  for  Pursuer. 


FIRST  DIVISION. 

No.  35.  November  25.  1851. 

Petition,  Mrs  Eliza  Hay  Raeburn  or  Fraser  and  Others. 

Factor  loco  tutoris — Expenses. — ^Where  two  parties  had  proposed  differ- 
ent persons  as  Factor  loco  tutoriSf  neither  of  whom  the  Coart  appointed, 
but  nominated  a  third  person  to  the  office, — ^Expenses  allowed  both  par- 
ties out  of  the  pupil's  estate* 


\ 
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In  August  last,  Mrs  Fraser  presented  a  petitioD  to  the  Court,  Nov.  25. 1851. 
praying  for  the  appointmeDt  of  Mr  James  M' Andrew,  account-    ^tT  ^^ 
ant  in  Edinburgh,  as  factor  loco  tutoris  to  Donald  Simon  Fraser,  Kaebura,  &c. 
eldest  son  of  her  deceased  husband  by  a  former  marriage.     This 
petition  having  been  served  on  Mrs  Stewart,  paternal  aunt  to  the 
pupil,  she  and  her  husband  lodged  answers  in  which  they  submitted 
that  the  person  to  be  appointed  factor  loco  tutoris  to  the  pupil  ought 
not  to  be  a  person  suggested  by  Mrs  Fraser,  on  the  ground  that 
she,  as  executrix  of  her  deceased  husband,  had  to  account  to  the 
pupil  for  her  husband's  funds,  and  thus  had  an  adverse  interest  to 
the  pupil,  adding,  that  while  they  had  no  objection  to  the  nomina- 
tion by  the  Court  of  any  properly  qualified  neutral  person  to  be 
factor  h)co  tutoris  to  the  pupil,  they  suggested  as  a  fit  person  to 
be  appointed  Mr  James  Davidson,  solicitor  in  Inverness. 

Parties  appeared  before  Lord  Medwyn,  who  signified  his  opi- 
nion that  the  factor  should  not  be  a  person  nominated  by  the 
widow,  but  that  he  would  appoint  any  person  on  whom  the 
parties  might  agree.  The  appointment  was  left  by  the  par- 
ties to  his  Lordship,  who  named  Mr  John  Hamilton,  accountant  * 
b  Edmburgh,  to  be  factor  loco  tutoris  ad  interim^  this  appointment 
to  endure  till  the  fifth  sederunt  day  in  November ;  and  of  this  date, 
i3tb  November,  the  Court  confirmed  Mr  Hamilton's  appointment. 

In  these  circumstances,  the  parties  by  joint  note  now  prayed 
the  Court  that  as  the  appointment  of  a  factor  loco  tutoris  was 
\  necessary  for  the  protection  of  the  pupil's  interests,  and  the  op- 

position to  the  individual  suggested  in  the  petition  was  given  efiect 
to  by  Ix>rd  Medwyn,  and  led  to  the  appointment  of  a  neutral 
man,  and  there  having  been  no  unnecessary  discussion  whatever, 
the  expenses  incurred  by  both  should  be  paid  out  of  the  pupil's 
estate. 

Pattison  appeared  for  the  petitioners  and  Carrie  for  the  respon- 
dents. 

The  Court  granted  the  prayer  of  the  petition,  and  authorised 
the  factor  loco  tutoris  to  make  payment  to  both  parties  of  their 
respective  expenses,  and  take  credit  therefor  in  his  accounts  ac- 
cordingly. 

John  Rogers^  5.5.C.,  Petitioner's  Agent 
John  Paterson,  S.S,C.,  Respondent's  Ageut. 
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FIRST  DIVISION. 
No.  36.  November  25.  1851. 

Univbrsitt  of  Edi^^burgh  V,  THE  Magistrates  and  Town- 
Council  OF  Edinburgh. 

University — Patrons — Curriculum — Degrees. — ^The  general  law  relat- 
ing to  Universities  does  not  apply  to  the  University  of  Edinburgh, 
which  has  a  pecaliar  constitution  of  its  own,  and  under  that  constitution, 
the  Magistrates  and  Town-Council  of  Edinburgh  have  the  right  to  issue 
regulations  prescribing  the  course  of  study  to  be  pursued  by  candidates 
for  degrees. 

Nov.  25. 1S51.  ^^^  was  a  conjoined  process  of  suspension  and  interdict  and 
'^^^^'f^^^  declarator,  by  which  it  was  sought  to  ascertain  the  relative  rights 
Edinbur^  »f  *°^  position  of  the  principal  and  professors  of  the  University  of 
The  Ma^-  Edinburgh,  forming  the  Senatus  Academicus,  and  the  Lord  Pro- 
EdiS)u^ii.°    vost,  Magistrates  and  Town  Council,  as  patrons  of  the  University. 

The  facts  which  gave  rise  to  the  litigation  appear  to  have  been 
these:  On  the  11th  of  November  1845,  the  Senatus  Academicus 
made  certain  alterations  on  the  rules  for  graduation  in  medicine, 
by  which  it  was  declared  that  no  one  should  be  admitted  to  the 
examination  for  the  degree  of  doctor  of  medicine,  who  had  not 
been  engaged  in  medical  study  for  four  years,  during  at  least  six 
months  of  each  year,  in  the  University  of  Edinburgh,  in  the  Hospi- 
tal Schools  of  London,  or  in  the  School  of  the  College  of  Surgeons 
in  Dublin,  unless,  in  addition  to  three  medical  sessions  so  consti- 
tuted, he  had  attended  during  at  least  six  winter  months  the  medi- 
cal or  surgical  practice  of  a  general  hospital,  wherein  at  least 
eighty  patients  were  accommodated.  The  defenders,  however, 
not  being  satisfied  of  the  propriety  of  excluding  all  schools  and 
colleges  other  than  those  of  London  and  Dublin,  as  specified  by 
the  Senatus^  approved  of  and  sanctioned  a  statute,  by  which,  be- 
sides the  schools  of  London  and  Dublin,  attendance  on  the  lec- 
tures of  teachers  of  medicine  in  Edinburgh,  recognised  as  such 
by  the  Royal  College  of  Surgeons  of  Edinburgh  (the  fee  for 
whose  ticket  to  be  the  same  as  that  paid  to  the  University  profes- 
sors), was  declared  equivalent  to  attendance  in  a  university  ;  and 
this  regulation  was  accordingly  ordered  to  be  submitted  to  the 
Senatus,  the  two  Royal  Colleges,  and  the  extra-academical  teachers 
for  their  information  and  guidanc«. 
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The  parsuers  declined  compliance  with  this  regulation,  which  xov.  25. 186I. 
thqr  sought  to  have  suspended  and  interdicted,  and  they  at  the     '^-'-v-^*^ 
Mme  rime  hrought  their  summons  of  declarator,  concluding  forgJI^^"^^^^! 
\  tiieir  exclusive  jurisdiction  in  regard  to  degrees,  and  against  thetheMagis- 

I  interference  of  the  defenders.    The  Magistrates  and  Town  CouncO,  Edinbui^h.^ 

as  patrons,  defended,  and  a  record  was  made  up,  in  which  the  pecu- 
liar history  and  constitution  of  the  University  of  Edinburgh  was 
averred,  and  pleaded,  on  the  one  hand;  and  the  traditional  rights 
and  authority  of  the  defenders,  as  patrons  of  the  University,  were 
set  forth  on  the  other ; — the  pursuers  maintaining  by  their  pleas 
in  law,  inter  alia^  that  the  right  of  conferring 'and  of  prescribing 
the  course  of  study  for  degrees,  was  their  proper  privilege  as  a  Se- 
natus  Academicus,  and  that  the  attempt  complained  of  in  this 
action  of  communicating  to  teachers,  not  members  of  the  college, 
without  the  consent  of  the  Senatus,  the  privilege  of  teaching,  so 
as  to  qualify  for  an  academical  degree,  is  an  invasion  of  the  rights 
\  of  the  pursuers  under  their  commissions  as  professors,  and  ought 

to  be  recalled  and  rescinded.  The  defenders,  besides  their  rights 
and  poivers  as  patrons,  pleaded  res  judicata^  inasmuch  as  by  a  final 
judgment  of  the  Court,  dated  the  25th  of  January  1829,  (Magis- 
trates of  Edinburgh  v.  the  Principal  and  Professors  of  the  Univer- 
sity, 7  S.  and  D.  255)  it  was  decided,  that  they  have  the  right  ^'  of 
making  regulations  or  statutes  for  the  college  of  King  James, 
f  and  that  in  respect  of  the  studies  to  be  pursued  in  the  college, 

^  and  course  of  study  for  obtaining  degrees,  as  well  as  in  other  re« 

I  spects." 

The  case  having  been  debated  before  the  Lord  Ordinary  (Dun- 
drennan),  his  Lordship,  on  the  20th  July  1850,  pronounced  an 
interlocutor,  by  which  he,  ^^  in  the  suspension  and  interdict,  re- 
pels the  reasons  of  suspension,  recalls  the  interdict,  and  decerns ; 
and  in  the  declarator,  sustains  the  defences,  assoilzies  the  defen- 
ders from  the  conclusions  of  the  libel,  and  decerns  ;  finds  the  sus- 
penders and  pursuers  liable  in  expenses  in  the  conjoined  actions." 
Id  a  note  to  this  interlocutor,  the  Lord  Ordinary  explained  that 
he  had  disposed  of  this  case  on  the  authority  of  the  case  above 
referred  to,  1829.     He  added  that  he  concurred  entirely  in  that 
decision,  and  that,  had  the  question  been  now  open,  his  judgment 
would  have  been  the  same. 

The  parsuers  reclaimed,  and  last  summer  session  Boyle  and 
Inglis  for  the  reclaimers  (pursuers),  snxd^'Loffan  and  the  Lord 
Adwcate  for  the  respoudents  (defenders)  argued  the  case  before 
the  Court. 
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Not.  26. 1861.     The  Court  took  time  ;  and  this  day  advised  the  conjoined  pro- 

*▼   .        '^      t>  C6SS68* 
Univeraitv  of 

Edinburgh  v, 

trates,  ^*of       '^^®  LoRD  PRESIDENT.    I  am  of  opinion  that  the  interlocutor  of 
Edinbniigh.     the  Lord  Ordinary  in  this  case  should  be  adhered  to,  as  I  hold 
that  the  right  of  the  Town  Council  in  the  matter  is  resjudicata^ 
by  the  decision  of  the  Second  Division  in  the  case  of  1829.     I 
haye  seen  no  reason  for  arriving  at  any  conclusion  other  than  that 
the  judgment  of  1829  most  precisely  and  correctly  defined  the 
limits  of  the  powers  of  the  patrons  of  the  University,  and  that 
it  is  thoroughly  founded  on  the  evidence  of  the  history  of  the  Col- 
lege and  University  from  their  first  institution.     The  ground  of 
argument  on   which    the  pursuers  chiefly  rely    for  obtaining  a 
different  judgment  rests  on  what  they  hold  as  the  undoubted  cha- 
racteristics of  a  University;  which,  from  its  very  nature,  they 
say,  has  the  inherent  and  absolute  power  of  making  all  regu- 
lations as  to  academical  degrees,  and  of  deciding  what  should 
be  the  qualifications  aud  the  course  of  instruction  requisite  for 
graduates.     But  that  cannot  avail  in  regard  to  the  limitations 
which  exist  under  the  constitution  of  the  University  of  Edin- 
burgh ;  for  it  appears,  beyond  all  question,  that,  from  the  insti- 
tution of  the  College  in  Edinburgh,  which  came  afterwards,  no 
doubt,  to  receive  the  denomination  of  a  University,  its  powers 
and  privileges  were  very  limited  in  their  nature,  and  placed  on  the 
manifest  basis  of  all  its  functionaries  being  in  subordination  to  the 
patrons,  the  Town  Council  and  Magistrates  of  the  city  of  Edin- 
burgh, who  have  continued  to  control  its  affairs  with  undoubted 
sway,  while  no  attempt  at  resistance  or  assertion  of  independence 
on  the  part  of  those  holding  the  position  of  the  Senatus  Academicus 
has  ever  been  attended  with  success.     It  is  manifest,  however, 
that  the  other  universities  of  Scotland  stand  in  a  different  situation, 
inasmuch  as  they  have  foundations  of  a  very  comprehensive  char- 
acter, and  powers  never  conferred  on  the  University  of  Edinburgh, 
while  they  were  not  trammelled  by  any  one  claiming  a  right  of 
superintendence  or  control.     This  will  be  found  fully  detailed  in  ' 
the  report  of  the  Royal  Commissioners  in  1826. 

As  to  the  other  branch  of  the  pursuer's  argument,  I  cannot 
hold  that  the  regulation  complained  of,  in  merely  admitting  at- 
tendance on  the  extra-mural  teachers  of  medicine  in  Edinburgh 
is  itself  an  illegal  or  ^an  improper  exercise  of  the  powers  of  the 
patrons,  as  these  powers  are  declared  in  the  judgment  of  1829. 
The  pursuers  have  not  objected  to  the  attendance  at  the  London 
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and  Dublin  schools,  and  I  presume  they  will  not  object,  because  Not.  25.  1851. 
to  do  so  miffht  diminish  the  value,  and  lessen  the  number  of  the «,  .      .      . 

Univcrsitv  oi 

degrees ;  but,  when  such  a  departure  is  allowed  from  their  ex-  Edinburgh  v. 
elusive  medical  tuition,  they  cannot  be  held  to  be  very  consis-^^^Jl^^^^'^^ 
tent  in  their  opposition  to  the  plitrons  as  regards  the   Edin- Edinburgh. 
borgh  teachers  of  medicine.     While  the  pursuers  are  no  doubt 
entided  to  conduct  the  previous  examinations,  and  to  have  the 
sole  power  of  granting  medical  degrees,  I  am  of  opinion  that  it 
must  be  held  as  clearly  fixed  that   the  defenders,  under  their 
rights  as  patrons,  are  invested  with  the  power  of  regulating  the 
nature  and  extent  of  the  curriculum  of  medical  study,  and,  there- 
fore, that  the  present  action  of  declarator  cannot  be  sustained ; 
that  the  defenders  ought  to  be  assoilzied  from  its  conclusions; 
and  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  sus- 
tamed. 

Loan  FcLLBRTON The  present  action  raises  two  questions 

I  — one  general,  another  more  limited.     The  first  question  is, 

whether  the  Senatus,  as  the  administrative  body  of  the  University, 
have  the  sole  power  to  determine  the  education  necessary  for  con- 
ferring degrees ;  and  the  second  is,  whether  the  patrons  have  the 
power  to  substitute  the  prelections  of  teachers  without  the  walls 
for  the  lectures  of  teachers  within  the  University.  On  the  first  of 
[  these  questions  we  have  had  but  little  argument  from  the  pur- 

t  saers,  as  they  seemed  aware  that  the  point  was  decided  against 

them  m  the  judgment  of  1829;  but,  in  regard  to  the  next  and 
more  limited  question,  I  do  not  think  it  was  embraced  in  the 
former  judgment.  That  question  is — whether  it  is  imperative 
on  the  Senatus  Academicus  to  admit,  for  examination  for  medical 
degrees,  students  who  have  not  followed  the  course  of  instruction 
hi  the  College.  I  do  not  think  that  the  pursuers,  in  admitting 
certain  extra-academical  education,  necessarily  admitted  the  lega- 
lity of  that  to  which  they  now  object,  namely,  attendance  on  the 
private  teachers  of  medicine  in  Edinburgh.  The  foundation  of  the 
College,  no  doubt,  flows  from  the  town  of  Edinburgh,  in  virtue  of 
the  powers  conferred  by  the  Crown ;  but  the  power  of  granting 
d^rees  does  not  flow  from  the  founders.  It  is  an  inherent  qua- 
lity of  the  institution,  according  to  the  public  law  of  this  and  of 
every  European  country.  The  whole  principle  of  the  establish- 
ment is,  that  the  best  possible  instruction  is  to  be  furnished 
within  the  College,  so  that  no  extraneous  teaching  whatever  may 
be  required.  Private  medical  teachers  in  Edinburgh  stand  in  a 
dtfiSerent  position  from  those  connected  with  the  hospital  schools  of 
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Nov  25  1861.  London  and  the  school  of  the  College  of  Surgeons  in  Dublin* 

^^-'-v^^     Whether  the  regulation  may  or  may  not  tend  to  the  improve* 

University  of  ment  of  medical  science,  is  a  question   into    which   the   Court 

EamburgQ  V.  ^  .       -r^  »•   i 

TbcMagis-  cannot  enter.  The  extra-mural  teachers  in  Edinburgh  may 
Edinburghr^  ^®  quite  as  competent  to  give  instruction  as  the  Professors  within 
its  walls ;  but  most  unquestionably  this  is  no  part  of  the  consti- 
tution of  the  University  of  Edinburgh.  It  is  a  strange  sort  of 
right  to  rear  up  a  body  in  direct  rivalry  to  that  institution ;  and  I 
cannot  but  regard  the  putting  of  this  extra- academical  teaching 
on  a  par  with  the  academical,  as  a  most  flagrant  interference  with 
the  rights  of  the  College. 

Lord  Cuninghamb I  concur  in  the  opinion  of  the  Lord  Pre- 
sident. On  the  one  hand,  I  feel  bound  to  bow  to  the  unanimous 
decision  of  the  Court  in  1829,  but  feel  anxious  that  that  precedent 
shall  not  be  misapplied  so  as  to  subject  the  Professors,  in  the 
dispensation  of  academical  honours,  implicitly  to  the  mandates  of 
the  patrons*  Universities  are  corporations ;  and  whether  they  are 
corporations  under  the  Crown,  or,  like  the  corporations  of  a  burgh, 
subordinate  to  the  magistrates  or  founder,  the  law  of  corporations 
is  generally  applicable  to  them.  Bell's  Principles,  4th  edition, 
§  2193.  That  doctrine  was  well  illustrated  in  the  c^se  of  the 
University  in  1829.  By  prescribing  exclusive  attendance  on  their 
own  classes  as  an  indispensable  condition  of  trial  for  degrees,  the 
pursuers  have,  I  think,  exceeded  their  powers,  and  violated  the 
legitimate  authority  of  the  visitors.  And  as  the  regulations  now 
libelled  are  not  arbitrary,  or  without  sufficient  cause,  but  conform- 
able to  ancient  usage  and  practice,  I  am  of  opinion  that  they  are 
within  the  defender's  powers,  and  have  been  properly  sustained  by 
the  Lord  Ordinary. 

Lord  Ivory. — I  am  also  of  opinion  that  the  Lord  Ordinary's  in- 
terlocutor should  be  adhered  to,  and  in  support  of  this  judgment 
I  do  not  deem  it  now  necessary  to  fall  back  upon  first  or  abstract 
principles.  The  case,  in  so  far  as  it  raises  a  merely  legal  ques- 
tion, appears  to  be  ruled  by  what  was  formerly  decided  between 
the  same  parties  in  1829.  This  is  certainly  the  case  as  regards 
more  especially  one  set  of  the  conclusions  in  the  summons  of  de- 
clarator relating  to  the  exclusive  claim  of  the  pursuers  to  deter- 
mine the  previous  education  of  candidates  for  degrees,  and  to 
this  extent,  therefore,  it  seems  to  me  that  the  present  action 
is  met  and  excluded  by  clear  and  absolute  res  judicata.  I 
was  at  first  not  a  little  impressed  with  the  argument  impugn- 
ing the  right  of  the  magistrates  to  extend  the  operation  of  their 
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orders  to  matters   which,   Id  a  certain  sense,  are  perhaps  to  Nov.  25.  i8oi. 
be  considered  as  more  properly  extra-mural.     But,  upon  further     ^"^y^^ 
consideration,  I  hare  come  to  be  satisfied  that  there  is  not  enough  Edinburgh  v. 
of  substance  in  the  very  special  ground  now  adverted  to,  to  support  T^o  Magis- 
a  departure  in  any  respect  from  the  former  judgment  of  the  Court.  Edinburgh. 
I  see  nothing  in  the  new  regulations  as  illegal  or  ultra  vires  of 
the  magistrates,  unless  the  same  sweeping  condemnation  is  to 
be  extended  to  each  and  all  of  the  more  ancient  regulations  as  to 
attendance  on  other  Universities  or  hospital  schools,  and  every- 
where else  beyond  the  limits  of  our  own  University.    If  it  be  not 
ultra  vires  to  sanction  attendance  upon  the  teachers  of  medicine  in 
tbe  schools  of  London  and  Dublin,  why  should  it  be  so  in  regard 
to  attendance  on  duly  authorised  teachers  of  medicine  in  Edin- 
bmgh.    The  regulation  in  itself  may  be  a  wise  and  prudent  regu* 
Jation  or  the  reverse.    But  as  to  the  mere  question  of  power  in  the 
magistrates  to  order  it,  I  cannot  refuse  effect  to  the  recent  regu- 
lation. 

The  Court,  by  a  majority,  adhered  to  the  interlocutor  of  the 
Lord  Ordinary,  and  found  the  pursuers  liable  in  additional  ex- 
penses. 

TF.  <5r  tT*.  Cooky  W.S.^  Agents  for  the  Pursuers. 
Patrick  GrcUictniy  W.S^  Agents  for  tbe  Defenders. 
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KbRR  v.  BaIRD  and  MUIRHEAD. 

Interlocuiar — Plea  of  Prescription. — ^In  an  action  for  payment  of  an  ac- 
count in  which,  among  other  pleas,  the  triennial  prescription  was  pleaded 
in  defence,  the  Lord  Ordinary  assoilzied  the  defenders  without  inserting 
io  his  interlocutor  ^ny  special  finding  as  to  the  plea  of  triennial  prescrip- 
tion.   Case  remitted  back  to  him  to  dispose  of  that  plea. 

This  was  an  action  for  payment  of  an  account  alleged  by  theNov.  25. 1851. 
pursuer  to  have  been  incurred  to  him  by  the  defenders,  who  are    ^^'"^^^ 
writers  in  Glasgow,  in  the  year  1845  for  his  making,  under  their  ^^J^'J^jjij^d. 
employment,  or  under  the  employment  of  one  of  the  partners  of 
their  company,  a  survey  of  part  of  a  projected  line  of  railway. 
The  defenders  denied  that  they  had  employed  the  pursuer  to 
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Nov.  25. 1851.  do  the  work  in  question;  and   besides  pleas  founded  on   this 

K  B  '  d  ^^*^^^^'  ^'^^y  ^^^^  pleaded  the  triennial  prescription. 
andMuirhead.  The  Lord  Ordinary  (Wood)  pronounced  the  following  inter- 
locutor : — '^  Having  heard  parties'  procurators,  and  made  avizan- 
dum, and  considered  the  closed  record  and  process,  assoilzies  the 
defenders  from  the  conclusions  of  the  action,  and  decerns  :  Finds 
the  defender  entitled  to  expenses,  &c." 

Against  this  interiocutor  the  pursuer  reclaimed. 

T,  M^Kenzie  and  the  Dean  of  Faculty  were  for  the  reclaimers. 

G.  Young  and  Logan  for  the  respondents. 

Lord  Jcstice-Clprk. — I  see  the  defenders  plead  prescription. 
If  they  mean  seriously  to  insist  on  that  plea  the  case  should  go 
back  to  the  Lord  Ordinary  to  dispose  of  it,  which  be  has  not 
done. 

Logan. — We  do  insist  on  that  plea ;  but  the  Lord  Ordinary 
meant  by  his  interlocutor  to  dispose  of  all  the  pleas. 

The  Court  pronounced  an  interlocutor,  by  which  "  in  respect 
the  plea  of  prescription  is  seriously  insisted  on  by  the  defenders, 
and  not  disposed  of  by  the  Lord  Ordinary,  they  recal  the  inter- 
locutor reclaimed  against  in  hoc  statUy  and  remit  the  case  to  the 
Lord  Ordinary  to  dispose  of  the  said  plea." 

ft 

John  Paterson^  S.S.C,  Agent  for  Pursuer.  < 

Lockharty  Morton,  Whitehead^  and  Oretg,  W,S.,  Agents  for  Defenders. 
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Meyer  and  Mortimer  v.  Lenna^rd. 

Triennial  Prescription— Oath  of  Reference. — A  judgment  by  a  Sheriff  in 
an  action  where  prescription  has  been  pleaded,  finding  that  a  letter 
founded  on  as  eliding  the  prescription  does  not  prove  the  debt  if  not  ac- 
quiesced in,  must  be  immediately  advocated,  and  the  pursuer  will  not  be 
entitled  to  found  upon  the  letter  in  an  advocation  against  a  judgment 
holding  an  oath  in  reference  negative.^-Circumstances  in  which  an  oath 
in  reference  held  negative. 
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This  was  an  advocation  from  the  Sheriff-court  of  Bute.     The  Nov  26, 186L 
action  was  raised  for  the  recovery  of  an  account  for  furnish-^  . 

logs  made  by  the   pursuers  (who   are    tailors  and  clothiers  in  Mortimer  v. 
Edinburgh)  to  the  defender,  from  4th  June  1840  to  12th  August '^°°*''^' 
1841,  amounting  to  £20,  18s.    The  defender  admitted  that  he  had 
received  the  furnishings,  but  denied  his  liability  for  the  price.    He 
alleged  that  the  party  liable  was  his  father-in-law,  the  late  Mr 
Nairn  of  Dunsinnan,  on  whose  credit  they  had  been  furnished, 
and  that  accordingly  the  pursuers  had  never  claimed  payment  from 
him  till  after  Mr  Nairn's  death,  and  his  executors'  refusal  to  ac- 
knowledge the  debt.     In  support  of  this  defence  he  pleaded  the 
triennial  prescription.      The   pursuers  acknowledged   they  had 
I  made  no  application  to  the  defender  for  payment  till  after  the  re- 

'  fnsal  of  Nairn's  executors  to  pay,  but  they  denied  that  the  de- 

fender was  not  himself  liable.  They  pleaded  also  that  prescrip- 
tion was  elided  by  a  letter,  which  they  produced,  written  to 
I  them  by  the  defender  in  answer  to  their  application  to  him  for 

payment.  This  letter  contained  the  following  words : — **  I  ex- 
pect to  see  Mr  Clark  in  the  course  of  next  month,  when  I 
hope  to  arrange  the  matter,  and,  in  the  meantime,  I  think  you 
should,  if  it  is  insisted  upon,  abstract  the  amount  from  Mr  N.'s 
account,  and  take  the  principal  sum ;  as,  if  it  is  made  a  matter 
of  legal  question,  of  course  I  must  resume  the  responsibility. 
This  would  be  more  satisfactory  to  me,  as,  of  course,  any  resist- 
^ce  on  my  part  would  be  very  unpleasant." 

The  Sheriff-substitute  found  that  the  account  had  undergone  the 
triennial  prescription,  and  could  be  proved  only  by  the  writ  or  oath 
of  the  defender;  that  no  writ  su£Bcient  to  establish  the  debt 
had  been  produced  or  offered  by  the  pursuers ;  and  allowed  the 
pursuers  to  refer  to  the  defender's  .oath.  The  pursuers  appealed 
to  the  Sheriff  against  this  interlocutor,  but  the  Sheriff  adhered. 
A  minute  of  reference  to  defender's  oath  was  then  given  in  by  the 
pursuer.  This  oath  was  accordingly  taken,  but  it  is  unnecessary 
to  quote  it  at  length.  He  deponed,  inter  alia^  *Uhat  the  pursuers 
I  famished  deponent  with  various  articles  of  clothing  during  the 

S  years  1840  and  1841.     Being  shown  the  account  libelled  on,  and 

asked  whether  be  was  furnished  by  the  pursuers  with  the  articles 
therein  specified,  depones,  ^'  that  at  this  distance  of  time,  he  does 
not  recollect  specifically  the  particular  articles  he  received."  <'  In- 
terrogated,^ Whether  the  pursuer,  John  Mortimer,  now  present, 
some  years  after  the  articles  charged  in  the  account  libelled  on 
were  furnished,  informed  the  defender  that  the  late  Mr  Nairn 
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Nov.  25. 1851.  had,  shortly  hefore  the  pursuer  made  that  comraunication,  said  to 
Me  er  and      ^^^^  pursuer  that  he,  Mr  Nairn,  would  pay  for  the  articles    in- 
Mortimer  v.    cluded  in  said  account,  if  the  pursuers  did  not  get  payment  from 
the  defender  ?  depones  in  the  negative."     The  letter  above   re- 
ferred to  was  shown  and  read  to  him,  and  an  explanation  asked  of 
its  meaning — *'  depones  that  the  letter  explains  his  meanin|^  as 
clearly  as  he  could  do  in  words.     Depones,  that  deponent  has  not 
paid  the  account  pursued  for.    Depones  further,  in  explanation  of 
the  letter  No.  10  of  Process,  That  he  felt  extreme  surprise  at  re- 
ceiving the  application  at  all,  being  perfectly  aware  that  for  years 
Mr  Nairn  had  been  under  the  impression  that  the  account  was 
paid  by  him,  having  frequently  expressed  the  same  to  many  mem- 
bers of  his  family ;  and  depones,  that  by  desiring  the  pursuers  to 
take  out  the  account  libelled  from  the  executors'  account,  his 
meaning  was,  that  they  might  not  lie  out  of  payment  of  the  account 
so  far  as  admitted  any  longer,  but  that,  on  the  winding  up  of  Mr 
Nairn's  affairs,  he  had  no  doubt  the  account  libelled  on  would  be 
paid  by  them.     Depones,  that  by  the  words  in  the  letter,  "  any 
resistance  on  my  part  would  be  very  unpleasant,"  he  meant  that  it 
would  be  disagreeable  for  him  to  take  any  measures  against  the 
executors  of  Mr  Nairn.     Depones,  that  the  debt  pursued  for  is 
not  resting-owing  by  the  deponent. — All  which  he  depones  to  be 
truth,  &c." 

The  Sheriff  found  the  oath  proved  negative  of  the  reference,  and 
the  present  advocation  was  brought.     The  Lord  Ordinary  (Ro- 
bertson) repelled  the  reasons  of  advocation,  and  the  pursuer^ 
reclaimed. 

E,  S.  Gordon,  for  the  reclaimers,  referred  to  Ersk.  IV.  2,  4.^ 
TurnbuU,  I2th  May  1830;  Stevenson,  12th  May  1830;  Macan- 
drew,  18th  February  1851 ;  and  in  the  course  of  his  argument 
endeavoured  to  show  that  the  terms  of  the  letter  imported  an 
acknowledgment  of  the  debt. 
Pattison  was  for  the  respondent. 

Lord  Justice-Clerk We  cannot,  under  this  reclaiming  note, 

look  at  the  letter.  Both  the  Sheriff-substitute  and  Sheriff  decided 
that  it  did  not  amount  to  an  acknowledgment  of  the  debt^  and 
that  judgment  was  submitted  to.  The  only  question  for  the  Court 
is  as  to  the  import  of  the  deposition,  and  whether,  independently 
of  the  letter  shewn  to  the  defender  narrative,  there  is  enough  in 
his  oath  fjo  establish  the  debt.     First,  does  the  oath  establish  the 
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constitutJOQ  of  liability  ?     To  do  this,  it  is  not  enough  that  on  ^^ov.  35. 1851 
oath  a  party  admits  that  goods  were  sent  to  him, — he  must  further    ^^^^r*^ 
admit  them  to  haTe  been  sent  on  his  credit  and  responsibility.    IsMoitimer  v. 
there  any  admission  of  this  risk  in  his  oath  ?    There  is  not.     Fur-  LennanL 
ther,  is  there  any  admission  that  the  debt  was  resting-owing  ?  On 
the  contrary,  be  says,  in  answer  to  the  last  question,  it  "  is  not 
restiog-owing  ;*'  and  there  is  nothing  in  the  oath  to  entitle  us  to  dis- 
regard these  positive  statements,  and  to  say  that,  notwithstanding 
th^D,  enough  is  admitted  to  establish  the  debt. 

Lord  Mbdwtn  concurred.  It  is  incompetent  for  us  to  go  back 
OD  the  finding  of  the  Sheriff-substitute,  that  '^  no  writ  of 
the  defenders,  sufficient  to  establish  the  debt,  has  been  produced 
or  offered  by  the  pursuers."  The  pursuers  were  bound,  if  they 
were  dissatisfied  with  that  interlocutor,  to  have  advocated  at  the 
time.    By  not  reclaiming  then,  they  gave  up  their  privilege. 

That  being  the  case,  we  must  look  at  the  deposition  alone,  and 
flee  first  whether  the  debt  claimed  is  constituted,  and  secondly,  if 
it  subsists.     He  was  of  opinion  it  was  not  so. 
Loans  Cockburn  and  Morrat  concurred;  and 

The  CooRT  refused  the  reclaiming  note,  with  additional  ex- 
penses. 

James  Buchanan^  5.5.  C,  Advocator's  and  Reclaimer's  Agents. 
Campbell  and  TraHLy  W.S,,  Respondents'  Agents. 
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Whytb  v.  Scott  and  Others. 

Bmyh  EUcHan,  3  and  4  Will  IV.  c.  76.— Held,  on  construcUon  of  ihi8Noir^^26^61. 
sIslDte,  that  the  provost  of  a  royal  burgh  holds  office  for  three  municipal  ^^^^^g^^^ 
•nd  not  ibr  three  natural  years ;  that  on  the  expiry  of  the  three  years,  and'Othen. 
he  goes  oat  of  office  both  as  councillor  and  as  provost,  on  the  first  Tues- 
day of  November,  the  day  fixed  by  the  statute  for  the  annual  election  01 
eooiidllois.  Therefore  an  election  of  councillors,  and  subsequent  election 
of  iDSgistrates,  ^bc,  following  thereon,  declared  null,  and  reduced,  in 
eomeqoence  of  the  former  provost  who  went  out  of  office  on  the  first 
Tgesday  of  November  1847  having  illegally  presided  at  and  declared 
ifae  result  of  the  annual  election  of  councillors  on  that  day. 

Burgh  Sections  are  now  regulated  by  the  3  and  4  Will.  IV., 

NO.  III.  VOL.  I.  B 
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N<J^v£^;^^^*cap.  76,  which  provides,  sections  16  and  16,  One  third  part  of  the 
WhYtev.Scott^^^^^^'  shall  annually  go  out  of  office,  and  be  capable  of  bein^ 
and  others,  re-elected,  and  upon  same  day  the  election  of  new  councillors 
shall  take  place.  Section  17  provides  that  upon  the  third  lawful  day 
after  the  election  of  the  whole  number  of  councillors,  the  council 
shall  assemble  in  the  town*halI,  and  elect  a  provost,  treasurer,  and 
other  office-bearers.  And  section  24  provides,  that  '^  when  any  ma^ 
gistrate  or  office-bearer  (other  than  the  provost  or  chief  magistrate 
and  treasurer)  shall  be  in  the  third  of  the  council  going  out  of  office," 
his  place  shall  be  supplied  by  election  by  the  council,  so  soon  as 
the  full  number  thereof  shall  have  been  completed  by  the  annual 
election  of  the  third — "  provided  always,  that  the  provost  or  chief 
magistrate  and  the  treasurer  shall  always  remain  in  office  for  the 
period  of  three  years,"  and  shall  be  capable  of  being  re-elected. 

In  the  year  1 844,  the  whole  number  of  councillors  of  the  roya 
burgh  of  Banff,  was  not  completed  until  the  1 3th  of  Novembe 
and  so  the  election  of  provost  and  treasurer  was  not  proceeded 
with  until  the  I4th,  when  two  of  the  defenders,  William  Scott  and 
Alexander  McLaren,  were  respectively  chosen  to  fill  these  offices. 
Scott,  who  was  thus  elected  as  provost,  went  out  of  office  as  coun* 
eillor  by  rotation  on  the  first  Tuesday  (the  2d)  of  November  1847. 
Notwithstanding  this,  he  presided  at  and  declared  the  result  of  the 
annual  election  of  councillors,  which  took  place  on  that  day, 
although  warned  that  he  was  no  longer  provost,  and  that  he  was 
therefore  acting  illegally,  and  although  a  protest  was  taken  by 
the  pursuer  against  the  validity  of  the  election  so  presided  over. 
On  the  4th  of  November,  the  elected  councillors,  among  whom 
was  Scott,  declared  their  acceptance,  and,  on  the  5th,  after 
being  sworn  in  by  the  senior  bailie,  Scott  was  elected  as  pro- 
vost, and  certain  other  parties  as  magistrates,  &c.  The  pursuer 
thereafter,  as  a  duly  qualified  and  registered  voter  in  the  said 
burgh,  raised  an  action  of  reduction  and  declarator  against  the 
whole  councillors  and  magbtrates  so  elected,  and  against  the  par- 
ties  therein  named,  the  town-council  of  the  burgh  of  Banff,  for 
the  purpose  of  reducing  the  said  elections,  on  the  ground  that,  ac- 
cording to  a  sound  construction  of  the  statute,  Scott  went  out  of 
office  as  councillor  on  the  first  Tuesday  of  November  1847 ;  that 
he  also  went  out  of  office  as  provost  at  the  same  moment ;  and 
that,  therefore,  his  presiding  and  acting  as  provost  vitiated  the 
election,  and  subsequent  proceedings  connected  therewith.  There 
was  also  a  conclusion  against  Scott  for  the  statutory  penalty  of 
£300  for  wilful  contravention  of  the  statute,  ^hich  was  not  in- 
sisted in. 
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Tbe  defence  was,  that  according  to  the  34th  section  of  the  Act,  Nov.  26.  I85i. 
Seott  was  entitled  to  hold  office,  and  act  as  Provost  for  three  ^J^"^^^  ^ 
fiiD  years  from  the  date  of  his  election,  that  is,  until  14th  Novem- and'othen. 
ber  1847,  or,  at  all  events,  that  according  to  the  practice  and 
asage  of  the  bur^  he  was  entitled  to  retain  his  situation  until  his 
sneceasor  was  elected. 

The  Lord  Ordinary  held  that  by  the  24th  section  it  was  not 
Bieant  that  the  Provost  should  remain  in  office  three  natural  years, 
eoonting  from  the  day  of  his  election,  but  only  that  he  should  re- 
main in  office  for  a  period  of  three  statutory  annual  elections,  so 
that,  at  the  annual  election,  parties  going  out  of  office,  must  go  out, 
Qot  merely  as  councillors,  but  also  in  their  respective  official  capa- 
rities.  He,  therefore,  found,  that  Scott  having  been  elected  Coun* 
ciOor  and  Provost  in  1844,  went  out  of  both  offices  on  the  expiry  of 
die  diree  municipal  years,  that  is,  on  the  first  Tuesday  of  November 
1847 ;  that  he  was  not  entitled  to  preside  or  act  as  he  had  done, 
and  that  his  having  done  so  vitiated  the  election  and  whole  pro- 
eeedings.  EQs  Lordship,  therefore,  reduced,  decerned,  and  de- 
dared,  in  terms  of  the  libel,  (except  as  to  the  conclusion  for  the 
rtatutory  penalty  of  £300  against  Scott,  which  the  pursuer  did 
not  hisist  in)  and  found  the  whole  defenders,  for  whom  defences 
vere  lodged,  personally,  and  jointly,  and  severally,  liable  in  ex- 
peoaes. 

The  defenders  reclaimed. 

Stmdfardy  and  the  SoUeitor^  General^  appeared  in  support  of 
the  reclaiming  note,  and  of  the  pleas  maintained  by  the  defenders. 
They  also  contended  that,  in  any  view,  the  expenses  should,  in  a 
case  of  this  kind,  be  paid  out  of  the  common  good  of  the  burgh. 

D.  M  Kenzie  supported  the  construction  of  the  statute  on  which 
the  action  was  founded,  and  which  had  been  adopted  by  the  Lord 
Ordinary,  and  referred  to  the  opinions  of  the  Court  in  Fleming  v. 
Danlop,  16  Shaw,  254,  on  the  construction  of  the  statute,  which 
were  not  affected  by  the  judgment  of  the  House  of  Lords,  reported 
in  Maclean  and  Robertson,  p.  547.  Tbe  burgh  is  not  liable  in 
expenses  in  a  case  of  this  sort.  Muirhead  v.  Magistrates  of  Had- 
dmgton,  12th  July  1748 ;  Elchies  v.  Burgh  RoyAl,  No.  28. 

The  Lord  Prmisbnt  was  of  opinion  that  the  Lord  Ordinary 
had  put  a  just  and  legal  construction  on  this  act,  and  any  other 
vouU  totally  defeat  it.  It  is  a  clear  proposition,  that  as  soon 
>s  the  person  who  holds  the  office  of  Provost  goes  out  of  office 
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Not.  26. 1851.  with  a  certain  number  of  councillors,  his  functions  as  a  magis* 
Whvtep^  trate  cease  and  determine.  He  could  only  remain  in  for  the 
and  Others,  purpose  of  interfering  with  the  tslection,  which,  however,  the  Legi&* 
lature  has  wisely  provided  against.  It  is  said  that  there  are 
magisterial  functions  attaching  to  the  office  of  Provost  which  be 
could  exercise,  although  his  term  of  office  as  a  councillor  had  ex* 
pired ;  but  this  distinction  is  totally  unfounded.  His  term  of  office 
is  regulated  by  the  municipal  year. 

The  case  now  resolves  into  a  question  of  expenses.  There 
is  no  ground  for  altering  that  part  of  the  Lord  Ordinary's  inter- 
locutor finding  the  defenders  personally  liable  in  expenses.  Ne 
countenance  can  be  given  to  the  idea  that  they  are  to  lay  their 
hands  on  the  funds  of  the  burgh  for  these  expenses. 

Lords  Fullerton  and  Cuninghamb  were  of  same  opinion^ 
Lord  Ivory  also  adhering  to  his  judgment  as  Lord  Ordinary. 

The  Court,  therefore,  adhered  to  the  Lord  Ordinary's  inter- 
locutor submitted  to  review,  with  additional  expenses. 

IngUs  and  Bums,  W.S,y  Reclaimer's  Agents. 
John  Tod,  S.S.C.,  Pursuer's  Agent. 
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EwiNG  V.  AlRDRIB  AND  BaTHGATE  JUNCTION  RaILWAY  CoMPANY, 

AND  Bankier,  Blackburn  and  others. 

Bcdlway  CompanyShareholdef^-^CorUract—Title  to  Sue— Under  a  Sta- 
tute two  Railway  Companies  had  entered  into  negotiations  with  the 
view  of  transferring  the  right  of  the  one  line  to  the  other  Company 
which  had  not  been  im^lemented^Held  competent  for  a  Shareholder  to 
raise  action  with  the  view  of  compelling  implement 

Not.  26, 1851.  This  case  came  before  the  Court  for  the  adjustment  of  issues. 
T^^^"^  The  pursuer  is  a  shareholder  of  the  Airdrie  and  Bathgate  Junc- 
Ainlrie  and  tion  Railway  Company,  and  a  proprietor  of  land  through  which 
R^h^^Co.  ^^^  '^^^  ^^  intended  to  pass,  and  this  action  was  raised  by 
^c  '   him  to  compel  implement  of  an  alleged  obligation  to  complete  the 
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line,  and  it  concludes  against  the  directors  personally  for  £10,000  Nor.  26. 1851. 
of  damages,  in  case  of  their  failure.  p,  .^ 

By  act  9  and  10  Vict.  c.  377,  the  Airdrie  and  Bathgate  Com*  Airdne  and 
piny  are  empowered  to  makeover  to  the  Edinburgh  and  Olasgow  j^^^^^  J^^. 
Railway  Company,  or  to  call  upon  them  to  purchase  their  line  of  ^ay  Co.?  &c. 
railway,  or  the  right  to  make  it ;  and  on  a  requisition  from  either 
company  to  that  effect,  the  other  company  was  bound  to  enter 
into  the  purchase  and  conveyance  of  the  said  railway.  On  such  re- 
qoisitbn  and  conveyance,  the  Airdrie  and  Bathgate  Railway 
Company  is  declared  to  be  dissolved,  the  other  company  taking 
the  place  and  assuming  the  rights  and  liabilities  thereof  in  all  re- 
spects* In  this  event,  the  Edinburgh  and  Glasgow  Railway  Com- 
pany were  empowered  (§  44)  to  create  new  stock  to  be  allotted 
to  the  shareholders  in  the  Airdrie  and  Bathgate  Company,  who 
were  to  be  entitled  to  a  preferable  dividend  of  6  per  cent* ;  and  it 
was  farther  enacted  (§  48),  that  within  three  years  after  the  date 
of  the  requisition,  the  Edinburgh  and  Glasgow  Railway  Com- 
pany should  call  up  such  portion  of  the  new  stock  as  should  be 
necessary  for  the  execution  of  the  main  line  of  railway  from  Airdrie 
to  Bathgate,  and  apply  the  same  for  that  purpose. 

On  this  footing,  the  Edinburgh  and  Glasgow  Company,  on  the 
28th  September  1846,  made  requisition,  and  took  measures  to  effect 
such  a  statutory  transfer, — their  obligation,  however,  in  respect  of 
which  they  failed  to  perform  ;  and  on  the  29th  October  1847,  the 
Bathgate  and  Airdrie  Company,  after  requiring  the  Edinburgh  and 
Glasgow  Company  to  implement  their  statutory  contract,  and 
protesting  for  damages  and  other  remeid  in  law,  in  case  of  failure, 
raised,  in  October  1847,  a  summons  of  declarator,  implement  and 
payment  before  the  Court  of  Session,  and  obtained  decree  on 
18th  March  1848,  against  the  Edinburgh  and  Glasgow  Railway 
Company,  finding  and  declarmg  their  obligation  to  accept  the 
transfer,  in  terms  of  the  statute.  The  conveyance,  however, 
was  not  executed ;  and  the  pursuer  alleges  that  the  Edinburgh 
and  Glasgow  Railway  Company  having  acquired  right  to  a 
large  portion  of  the  stock  of  the  Airdrie  and  Bathgate  Rail- 
way Company,  have  availed  themselves  thereof  to  control  its 
direction,  and  that  thus  aided  and  ^betted  by  the  directors  of  the 
Audrie  and  Bathgate  Railway  Company  themselves,  they  have 
evaded  the  obligations  found  by  said  decree  to  be  incumbent  on 
them,  thus  defeating  the  very  object  for  which  the  Airdrie  and 
Bathgate  Company  was  incorporated,  and  its  act  obtained. 

In  these  circumstances,  the  present  pursuer,  who  was  at  one 
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Not.  26. 1851.  time  a  director  of  the  Airdrie  and  Bathgate  Company,  and  its 
^  r^^^     chairman,  and  is  still  a  large  shareholder,  raised  two  actions — one 
Airdneand    against  the  Directors  of  the  Edinburgh  and  Glasgow   Railway 
Junction  RaU-  Company,  and  the  other  i^ainst  the  directors  of  the  Airdrie  and 
way  Co.,  &c.    Bathgate  Company,  of  the  nature  before  mentioned ;  which  two 
actions,  were  conjoined,  and  on  closed  record,  reported  to  the  First 
Divbion  of  the  Court.     On  4th  July  1841,  the  Court,  before  far- 
ther answer,  allowed  the  pursuer  to  lay  before  them  such  issue 
or  issues  as  he  considers  himself  entitled  to  under  the  conjoined 
summonses  and  record ; '  which  issues  having  been  lodged,  the 
case  was  now  put  out  to  be  advised. 

The  Court  directed  its  attention  to  two  points,  whether  the 
pursuer  has  title  to  sue ;  and  whether  the  summons  was  relevant 
to  support  its  conclusions. 

On  the  latter  point  the  Court  were  equally  divided ;  and  on 
this  point,  therefore,  the  case  was  delayed  to  consult  three  Judges 
of  the  Second  Division.     But  on  the  question  of  title 

The  Lord  Justicb-Gbnbral,  whil6  entertaining  no  doubt 
whatever,  that  unless  he  has  precluded  himself  by  his  own  con- 
duct, the  pursuer  has  a  right,  under  the  statute,  to  compel  com- 
pletion of  the  railway,  not  as  one  of  the  public,  but  as  a  share- 
holder and  landholder,  was  of  opinion  that  the  title  of  the  pursuer 
to  appear  in  this  action,  is  founded  on  recognised  principles  of 
our  own  law,  and  which  were  [given  effect  to  in  the  decisions  of 
Hill  V.  The  College  of  Glasgow,  Nov.  I,  1849,  Dunlop,  vol.  12, 
p.  63 ;  Balfour's  Trustees  v.  Northern  Railway  Company,  June 
8.  1848,  D.  10,  p.  1240;  Anstruther  v.  East  of  Fife  Railway 
Nov.  17.  1849,  Dunlop,  vol.  12,  p.  130 ;  Torrie  v.  Duke  of  Athol, 
December  12.  1849,  Dunlop,  vol.  12,  p.  335. 

In  this  opinion  as  to  the  pursuer's  title,  the  rest  of  their  Lord- 
ships unanimously  concurred. 

Thomas  Sproij  W.S,f  Pursuer's  Agent. 

Clason  and  Clark,  W,S,y  Agents  for  Bankier  A  others,  Defenders. 
George  Wedderbuniy  W,S.,  Agent  for  the  Airdrie  and  Bathgate  Com- 
pany, and  Blackburn  &  others,  Defenders. 
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OUTER-HOUSE—JURY-COURT. 
Before  Lord  Colonsat  and  a  Jdrt. 
No.  41.  November  26.  1861. 

I 

Redue^im — Napier  o.  Napibr  or  Smith  and  her  Husband. 

Jtay  Trial — Beductkm— Evidence, — ^In  an  action  of  reduction,  on  the 
iroirad  of  insanity  and  circumvention,  parole  proof  of  a  transaction  re- 
hling  ioheritahle  property,  to  which  the  granter  of  the  deed  under  chal- 
Jen^  was  a  party,  although  not  evidence  of  the  transaction  itself,  is  good 
evidmoe  to  go  to  the  jury  on  the  question  of  capacity  and  circumvention. 

This  trial  arose  out  of  an  action  to  reduce  a  conveyance  of  an 
mCerest  in  a  tack  of  certain  lands  near  Shotts.  The  following 
ttsaes  went  to  the  jury. 

**  1.  Whether  the  alleged  conveyance,  bearing  to  be  made  and  Nor.  26.  iS5l. 
granted  by  the  deceased  James  Napier,  sometime  gardener  at    ^T^^^"^ 
Chaatinghall,  afterwards  residing  at  West  Baton,  in  the  parish  of  pier,^^c!'     ^ 
Shotts,  on  the  4th  day  of  May  1849,  is  not  the  deed  of  the  said 
deceased  James  Napier  ? 

**  2.  YThether  the  said  deceased  James  Napier  was,  on  or  about 
the  said  4th  day  of  May  1849,  a  person  of  weak  and  facile  mind, 
and  whether  the  defenders,  or  either  of  them,  taking  advantage  of 
his  said  facility,  did,  by  circumvention,  impetrate  and  obtain  the 
said  conveyance  from  the  said  deceased  James  Napier,  to  the 
lesion  of  the  pursuer  ? 

In  the  course  of  the  trial,  it  was  proposed  by  the  defender  to 
prove  by  a  witness,  that  sometime  prior  to  the  date  of  the  deed  in 
question,  viz.,  the  6th  December  1848,  the  transference  of  the 
lease  and  its  terms  had  been  discussed  in  his  presence  by  the 
granter  of  the  deed  and  the  defenders,  and  the  money  then  paid 
over  by  the  latter. 

Patton  (with  whom  Wood)  for  pursuer,  objected.  It  is  proposed 
to  prove  by  a  witness  an  alleged  contract  or  agreement,  or  rather 
a  sale.  Now,  first,  there  is  no  statement  of  such  a  transaction*  on 
record.  On  the  contrary  there  is  a  statement  on  record  that  the 
conveyance  bears  an  acknowledgment  of  the  money  as  instantly 
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J^^J^^^^^^i-paid  over  on  the  4th  May,  which  is  its  date.  Next,  a  contract  in 
Napier  v,  Na-  ^^8^^^  ^^  heritable  subjects  must  be  proved  scripto  ;  parole  evi- 
pier,  &c.         dence  is  inadmissible. 

Lord  Advocate  (with  whom  W.  Ivory)  for  defenders.  It  is  put 
in  issue  whether  the  conveyance  in  question  was  obtained  by  cir- 
cumvention. Now  our  object  is  to  prove  that  the  transference  of 
the  lease  was  not  a  new  idea ;  and  next,  as  the  capacity  of  the 
granter  is  called  in  question,  that  he  had  capacity  to  discuss  tiiis 
matter  of  business,  &c. 

Lord   Colonsat. — I  think  the  evidence  must  be  received. 
The  enquiry  proposed  is  an  enquiry  into   the  capacity  of   the 
granter,  and  has  not  for  its  object  to  shew  that  there  were 
various    transactions  between   the  parties.      The   issues  being 
tried  are  as  to  his  capacity,  and  whether  or  not  he  was   cir- 
cumvented.    Is  it  not  an  important  element  in  determining  these 
questions  that  at  a  period  previous  to  granting  the  deed  under 
reduction  the  granter  dbcussed  the  transaction  ?     That  is  surely 
germain  to   the  question  whether  the  deed   was  obtained   by 
circumvention.  Further,  whether  he  deported  himself  intelligently 
on  the  occasion,  andshewed  a  knowledge  of  his  affairs,  will  go  to 
thiow  light  on  the  question  of  capacity.     We  have  it  relied  on  by 
the  pursuer  as  a  piece  of  evidence,  that  the  granter  accepted  a 
price  totally  inadequate  to  the  value  of  the  subjects.    Now,  if  at 
the  time  when  he  was  quite  capable,  he  formed  an  opinion  on  that 
point,  is  that  not  important  ? 

The  verdict  was  for  the  pursuer. 

Robert  OUphanty  S.S.C.^  Agent  for  Pursuer. 
William  Lorimer,  S.S.Cj  Agent  for  Defenders. 


OUTER  HOUSE. 
No.  42.  November  26.  1851. 

Before  Lord  Colonsay. 
Queen's  Remembrancer  r.  Blackwoods. 

T^or^je^U  Process— Statute}^  and  14  Vict,  c.  36— Closing  Record. 

memhraticer    DEFENCES  having  been  lodged  in  this  case,  and  the  pursuer  finding 
r.lJlackw(  ods.it  necessary  to  make  merely  a  short  marginal  addition  to  his 
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eondesceDdencey  which  was  answered  by  a  similar  addition  on  the^ov.  26.  isoi 
deCenceSy  the  record  was  closed  as  a  summons  and  defences,  with^  '^/ „ 

^      .  '  Qaeen  8  Re- 

tbe  usual  minute  on  the  defences  by  the  pursuer's  counsel.  membranoer 

Lord  Colonsat 1  think,  in  a  case  Uke  this,  where  the  addi-*'*®***^*'^''^*' 

tioDS  are  so  aUght*  new  processes  may  be  dispensed  with,  and  the 
leGord  dosed  on  8ummon3  and  defences,  although  the  statute 
does  not  directly  authorise  this  course ;  but  the  pursuer's  counsel 
had  better  subscribe  the  condescendence. 

P.  Shand  and  Rosa, 


FIRST  DIVISION. 
No.  43.  November  21.  1861. 

COLQUHOUM  v.  GrEIO. 

ProceM — lyixnsion  of  Inner-House. — ^Where  an  action  bad  been  enrolled 
IS  a  FlTBi  Division  cause,  and  decree  in  absence  opened  by  a  note  of 
nEpenaon,  marked  Second  Division  :  Held  that  the  proceedings  fol- 
bwing  thereupon  were  to  be  considered  as  still  in  the  First  Division. 

This  was  a  reclaiming  note  against  a  final  interlocutor  by  Lord^^or.  27. 185L 
Rutherfurd  in  an  action  for  payment  of  an  account.   The  reclaim-    ^''^v^*^ 
ing  note  appeared  in  the  Single  Bills  to-day,  when  an  objection  q^q"^"^^^  *"' 
was  taken  by 

Maefarlanej  for  respondent: — This  is  properly  a  Second  Divi« 
sioQ  cause,  and  should  be  transferred  there.  The  action  was  ori- 
ginally enrolled  as  a  First  Division  cause  by  the  respondent,  who 
was  pursuer  in  the  Outer-House.  He  there  obtained  decree  in 
absence,  which  decree  was  opened  by  the  defender  (reclaimer 
here)  presenting  a  note  of  suspension  to  be  reponed  in  terms  of 
1  and  2  Victoria,  cap.  86,  sect.  5.  This  note  was  marked  and 
called  as  a  Second  Division  cause,  and  all  the  subsequent  proceed- 
ings had  taken  place  in  the  suspension,'  and  not  in  the  original 
action.  On  a  sound  construction  of  the  Act,  therefore,  the  cause 
BOW  before  the  Court  is  the  suspension  and  not  the  original  ac- 
two,  and  therefore  it  should  go  to  the  Second  Division. 

Madadght  cmd  Craufurd^  for  reclumer. — The  note  of  sus- 
pension was  marked  Second  Division  by  a  clerical   error,   but 
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Nbv.  27. 1847.  that  does  not  affect  the  question, — the  Lord  Ordinary  having  pro^ 
"'^'^'^^^'"^    Qounced  an  interlocutor  passing  the  note  in  terms  of  the  Act,  and 

Gre?g.  ^°"  ^  appointing  defences  to  be  given  in  to  the  original  action, — not 
answers  in  the  suspension,  which  is  only  the  statutory  form  of  re* 
poning.  There  is  no  similarity  between  the  suspension  of  a  decree 
in  absence,  and  an  ordinary  suspension  where  answers  require  to 
be  lodged.  The  respondent's  argument  is  dangerous,  because*  if 
sustained,  it  would  amount  to  this,  that  in  every  case  where  a 
pursuer  has  exercised  his  privilege  of  selecting  one  Division  of 
the  Court,  the  defender,  by  allowing  decree  in  absence  to  be 
taken,  and  marking  his  note  of  suspension  as  in  the  other  Divi- 
sion, might  thus  deprive  the  pursuer  of  his  constitutional  and  sta- 
tutory right. 

The  Court  were  unanimously  of  opinion  that  this  was  a  First 
Division  cause,  and  refused  the  motion  of  the  respondent. 

James  Macknight^  W,S,  Agent  for  Reclaimer. 

LochJiartj  Morton,  Whitehead  and  Greig,  W,S,,  Agents  for  Respondent* 
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No.  44.  ,     November  27 .  1 85 1 . 

Martin  and  Sibbald  v.  Wilson. 

Process — Redvciion — Res  Judicata — jEbcpwi^M.— Where  an  action  was 
dismissed  by  the  Sheriff  as  incompetent,  but  no  expenses  found  due  to 
the  defender,  and  the  Sheriff's  interlocutor,  so  far  as  it  related  to  expen- 
ses was  altered  by  the  Circuit  Court  on  appeal  i^^Held  that  the  defender 
was  not  entitled  to  plead  res  judicata,  in  respect  of  this  judgment  to  a 
subsequent  action  of  reduction  of  the  Sheriff's  decree. 

Not  27  1851.     '^^^^  ^^  ^^  action  of  reduction  of  a  decree  by  the  Sheriff  of 
y^^m^    Fife,  sustaining  an  objection  to  the  pursuers'  title  in  a  former 
Manin  &c.  v.  action  at  their  instance  against  the  present  defender. 

Upon  5th  April  1848,  a  petitory  action  was  raised  in  name  of 
Martin  and  Sibbald  before  the  Sheriff  of  Fife,  concluding  against 
Wilson  for  payment  of  £7,  19s.  Id.  To  this  action  Wilson  pleaded, 
as  a  preliminary  defence,  that  the  action  was  incompetent,  in  re- 
spect of  defective  instance. 
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The  deed  of  copartnery  between  Martin  and  Sibbald  specially  Not.  27. 1661. 
itipidated^  that  upon  the  death  of  either  partner,  the  name  of  the  ^  ^^ 
firm  should  no  longer  be  used ;  but  that  the  survivor  should,  after  Wilson. 
being  aathorised  so  to  do  by  the  representatires  of  the  prede- 
teuer,  nuse  all  actions,  and  use  diligence  necessary  for  recover- 
ing the  outstanding  accounts  of  the  company,  in  his  own  name. 
In  cottseqnence  of  the  death  of  Martin,  the  firm  was  dissolved, 
and  the  petitory  action  above  referred  to  having  been  raised  in  the 
mme  of  the  firm,  Wilson  pleaded  that  the  action  ought  to  have 
proceeded,  not  in  name  of  the  firm,  but  of  Sibbald,  as  the  survivor 
duly  authorised  to  raise  such  action.  The  Sheriff  sustained  the 
defence,  but  refused  expenses ;  and  this  judgment,  so  far  as  it 
concerned  the  question  of  expenses,  was  appealed  by  Wilson,  the 
defender,  to  the  Circuit  Court  of  Justiciary  at  Perth  in  October 
1848.  The  case  was  heard  before  the  Lord  Justic&-Clerk,  who 
sustained  the  appeal,  and  found  Wilson,  the  defender,  entitled  to 
expenses. 

Meantime  this  summons  of  reduction  of  the  Sheriff's  decree  had 
been  raised  by  Sibbald  in  name  of  the  firm,  and  had  been  executed 
in  August  1848.  In  November  Wilson  lodged  preliminary  defen- 
ces, pleading,  inter  aliay  that  the  action  was  incompetent,  in  respect 
oi  res  judicata^  by  reason  of  the  judgment  of  the  Circuit  Court  at 
Perth.  This  defence  the  Lord  Ordinary  (Cuninghame)  sus- 
tained; and  in  the  note  to  his  interlocutor,  his  Lordship  ex- 
plained, as  the  grounds  of  his  decision,  that  at  Perth  the  Court, 
*^  besides  adhering  to  the  interlocutor  of  the  Sheriff  on  the 
merits,  subjected  the  pursuers  in  the  expense  of  the  preliminary  defend 
ces.  That  was  equivalent  to  a  judgment  of  affirmance  by  the  Su" 
preme  Court  of  the  interlocutor  of  the  Sheriff  under  reduction." 

Against  this  interlocutor  the  pursuers  reclaimed. 

Yotaiff  and  Inglis  for   reclaimers. — There   is   here    no  ess 
jiuBaUa.     There  was  nothing  appealed  to  the  Circuit  Court,  but 
what  related  to  expenses.     The  Lord  Justice-Clerk,  therefore, 
did  not,  and  could  not  deal  with  the  merits.     But,  assuming  the 
interlocutor  of  the  Sheriff  to  be  in  other  respects  right,  he  altered 
that  part  of  it  appealed  against,  and  awarded  expenses  in  accor- 
dance with  the  rule  estabUshed  by  a  series  of  decisions,  that  where 
in  action  is  dismissed  on  the  ground  of  incompetency,  it  carries 
expenses  as  a  matter  of  course.     The  Lord  Ordinary  had  fallen 
into  a  misconception  as  to  what  had  been  brought  under  review. 
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Nov.  27. 1851.  P.  Fraser  and  Solicitor^  Genercd.  It  is  here  impossible  to  sepa- 
Martin&c  r.  '*^®  ^®  question  of  expenses  from  the  question  on  the  merits* 
Wilson.         and  before  the  Lord  Justice-Clerk  dould  give  expenses,  he  must 

have  been   satisfied  that  the  judgment  of  the  Court  below  wa» 

right. 

The  Lord  President.  This  process  of  reduction  is  not  resjudi* 
cata.  When  an  action  is  dismissed  as  improperly  laid,  the  defen- 
der is  entitled  to  say,  I  am  dragged  into  Court,  and  am  entitled 
to  my  expenses.  The  Lord  Justice-Clerk  merely  awarded  ex* 
penses  where  an  action  had  been  so  dismissed :  he  did  not  decide 
on  the  merits. 

Lord  Fullerton  was  of  same  opinion.  The  case  was  not 
appealed  on  its  merits ;  and,  therefore,  the  judgment  of  the  Court 
could  not  be  held  to  be  res  judicata.  It  does  often  happen  that 
the  Court  looks  to  the  merits  of  the  case  in  awarding  expenses ; 
but  there  is  a  class  of  cases  in  which  expenses  follow  as  a  matter 
of  course,  viz.,  where  the  case  is  dismissed  on  the  ground  of  in- 
competency. 

Lord  Cuninohamb  adhered  to  his  former  opinion.  His  view 
of  the  appeal  was,  that  being  acquiesced  in  by  the  respondents,  it 
was  equivalent  to  superseding  the  action  of  reduction. 

Lord  Ivort  agreed  with  the  majority,  and  on  the  same  grounds. 
The  only  point  before  the  Circuit  Court  was  a  question  of  ex- 
penses ;  and,  taking  the  Sherifi^s  judgment  as  they  found  it,  the 
Court  held  that  the  Sheriff  was  wrong  in  not  awarding  expenses. 
Beyond  this  the  Court  had  no  jurisdiction.  There  could  be  no 
judgment  on  the  merits. 

The  Court,  therefore,  by  a  majority,  recalled  the  interlocutor 
of  the  Lord  Ordinary  reclaimed  against,  repelled  the  defence  of 
resjudicataj  and  remitted  to  Lord  Cowan  as  Ordinary,  in  room  of 
Lord  Cuninghame,  to  proceed  farther  in  the  cause  as  shall  be  just* 

Alexander  Jamesj  S.S.C,j  Pursuers'  Agent 
Andrew  Webstery  S.S.C.J  Defender's  Agent 
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SECOND  DIVISION. 

FoRBSs  AND  Othbrs  (Napibr's  Trustees)  t;   Morrison  and    No.  45. 

Others. 

Jury  Tridt — Expenses. — ^A  jury  found  a  verdict  for  defender  on  the 

&cts,  under  reservation  of  a  question  of  law  for  the  Court,  on  considering 

w^ich)  judgment  was  entered  for  the  pursuer : — Held  that  the  defender 

iw  entitled  to  the  expenses  of  the  trial,  and  the  pursuer  to  the  expenses 

of  the  di^Vttssion  on  the  point  of  law  reserved. 

Ik  this  case,  which  was  an  action  of  declarator  to  have  it  found  and  Nov.  27. 1861. 
declared  that  certain  roads  passing  through  the  estate  of  Ballikin-  -poi^^^^^ 
ram,  belonging  to  the  pursuers  in  trust,  were  private  roads,  the  Others,  &c!,  v. 
/olloving  issues  went  to  a  jury  : — "  whether  the  three  roads,"  A,odiers? 
B,  and  C,  ^'  or  one  or  more  of  them,  are  situated  on  the  said 
lands;  and  whether,  for  forty  years  prior  to  29th  May  1649,  or  for 
time  immemorial,  the  said  roads,  or  one  or  more  of  them,  have 
sot  been  possessed  uninterruptedly  by  the  public  as  public  foot- 
Toads" 

In  the  course  of  the  trial  evidence  was  given  for  the  pursuers, 
finom  which  it  appeared  that  one  of  the  roads  in  question,  B,  had 
been  originally  made  as  an  avenue  or  approach  by  the  proprie- 
tor of  the  lands  for  his  own  use.     This  had  not  been  stated  by 
the  pursuers  in  their  summons,  nor  had  it  been  founded  on  in  their 
pleadings.     But  it  now  became  a  question  whether,  even  though 
the  evidence  should  satisfy  the  jury  that  possession  by  the  public 
for  the  requisite  time  had  been  proved,  it  would  be  sufficient  to 
establish  a  right  of  way  in  their  favour  along  the  road  B,  or  along 
the  road  C,  which  communicated  with  and  terminated  in  B.     In 
these  circumstances  parties  agreed,  on  the  recommendation  of  the 
Judge  (the  Lord  Justice-Clerk),  that  the  jury  should  return  a 
special  verdict,  to  the  eflFect  that,   "in  respect  of  the  matters 
proven  before  them,  they  find  for  the  defenders,  with  leave  to  the 
pursuers  to  move  for  judgment  in  their  favour,  if,  on  the  facts  in 
the  Judge's  notes,  it  shall  be  held  by  the  Court  that  the  defenders 
could  not  acquire  a  legal  right  to  a  public  footpath  along  the  said 
roads,  or  either  of  them;  it  being  admitted  that  the  term  as  "  pub- 
lic foot-roads"  in  the  issue,  relates  only  to  the  uninterrupted  use 
of  the  same  by  the  public,  and  does  not  bear  on  the  question  of 
title  to  acquire  the  legal  right." 

The  case  subsequently  came  before  the  Court  on  a  motion  by 
the  porsuers  to  have  the  verdict  applied,  and  judgment  given  in 

so.  IV.  VOL.  f-  F 
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Nov.  27. 1861.  their  favour.  They  assoilzied  the  defenders  from  the  conclu- 
F  bes  and  ^^^°^  ^^  ^^^  summoDS,  which  related  to  the  road  marked  A,  but 
Othen,  &c.,  v.  found  that  judgment  must  be  pronounced  for  the  pursuers  as  to  the 

OtherT"  ^^^  ^^°®  ^f  footpath  along  the  two  roads  B  and  C. 

The  case  was  now  on  the  roll  to  determine  the  question  of  ex- 
penses. 

fV.  G.  Dickson  and  Macfarlane  were  for  the  pursuers,  and 
Tytler  and  Logan  for  the  defenders. 

The  Lord  Justice-Clerk — As  to  the  expenses  of  the  trial 
the  defenders  are  entitled  to  them.  The  pursuers  were  bound  to 
understand  their  own  case,  and  state  it  in  the  summons.  But  they 
bring  their  action  without  stating  that  the  road  B  was  formed  by 
the  former  proprietor  as  a  private  avenue,  and  the  case  goes  to 
the  jury  on  the  footing  that  the  question  is  one  as  to  possession 
by  the  public  merely.  I  think,  therefore,  as  the  defenders  have 
succeeded  entirely  in  regard  to  one  of  the  roads,  and  the  pur- 
suers failed  to  bring  out  the  true  question  in  regard  to  the  other 
two,  the  defenders  should  have  the  expenses  of  the  whole  trial. 
As  to  the  discussion  on  the  application  of  the  verdict,  the  de- 
fenders having  failed,  I  think  the  pursuers  are  entitled  to  ex- 
penses. In  regard  to  the  expenses  of  the  record,  each  party 
should  pay  their  own. 

The  other  Judges  concurred. 

//.  G,  Dicksoriy  W,S.,  Pursuers'  Agent. 
A .  Cassehf  W,S.,  Defenders'  Agent. 
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No.  46       Petition,  Michael  Francis  Gordon,  Esquire  of  Abergeldie. 

Act  11  and  12  Flc^,  c.  36. — ^In  a  petition  for  authority  to  grant  forty 
years'  lease  of  entailed  estate : — Held  that  although  the  heir  had  judicially 
riold  his  liferent  interest  in  the  estate  he  was  still  the  heir  of  entail  in  posses- 
sion in  the  sense  of  the  statute ;  2dy  That  the  affidavit  is  lodged  tempestive\ 
although  lodged  after  a  remit  by  the  Lord  Ordinary  to  a  professional  per- 
son to  report  on  the  petition ;  3c2^  That  the  residence  of  the  consenting 
heirs  was  sufficiently  set  forth,  as  **  Lieutenant  in  the  East  India  Com- 
pany s  Madras  Army,"  or  **  Captain  in  the  Royal  Navy." 

Not.  28. 1851.'^*'^^  P®^^^*^'*  was  presented  under  the  Act  11  and  12  Vict.,  c. 
36,  for  authority  to  grant  a  forty  years'  lease  of  the  entailed  estate 
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of  Abergeldie.    A  process  of  ranking  and  sale  having  been  some-Noi^28M8r>i. 
time  ago  instituted  against  the  petitioner  by  certain  of  his  creditors,  i^j^ij^^i  ^^q. 
his  life  enjoyment  in  the  lands  of  Abergeldie  and  others  was,  in  the  cis  Gordon, 
coarse  of  said  process,  judicially  exposed  to  sale,  and  sold  to  hisg^e, 
eldest  son  and  next  heir  of  tailzie,  Francis  David  Gordon,  who 
having  obtained  decree  of  sale,  was,  in  virtue  thereof,  duly  infeft 
m,  and  is  now  in  the  actual  possession  of,  the  estate.     The  said 
purchase  was  made  in  furtherance  of  an  agreement  between  the 
petitioner  and  bis  Boyal  Highness  Prince  Albert,  whereby  it  was 
agreed  that  a  lease  should  be  granted  in  favour  of  his  Royal  High- 
ness of  the  foresaid  lands  for  the  space  of  forty  years,  as  from  and 
after  the  term  of  Whitsunday  1849.     The  consent  of  the  three 
nearest  heirs  of  entail  having  been  obtained,  and  lodged  in  pro- 
cess, the  authority  of  the  Court  was  now  asked  to  be  interponed 
to  this  lease,  as  required  by  the  statute. 

The  Court  remitted,  in  usual  form,  to  the  junior  Lord  Ordi- 
nary (Colonsay),  to  inquire  into  the  facts,  and  report.  His  Lord- 
dtp  thereupon  remitted  to  Mr  William  Campbell,  W.S.,  to  report 
if  the  requirements  of  the  Act  had  been  complied  with,  and  upon 
the  matter  set  forth  and  prayed  for  in  the  petition.  That  report 
his  Lordship  ordered  to  be  printed  and  boxed,  with  a  view  to 
being  now  reported  to  their  Lordships  of  the  First  Division. 

The  Lord  Ordinary  stated,  that  the  report  specially  called  at- 
tention to  three  points. 

1.  By  section  4  of  the  Act  11  and  12  Victoria,  cap.  36,  it  is 
enacted,  "  That  it  shall  be  lawful  for  any  heir  of  entail,  being  of 
foil  age,  cmd  in  possession  of  an  entailed  estate  in  Scotland^**  &c., 
*'  to  lease  such  estate  in  whole  or  in  part."  The  first  point,  there- 
fore, was,  whether  the  petitioner,  after  the  sale  and  disposal  al- 
ready mentioned,  of  his  life  interest  in  the  estate,  is  in  tituh  to 
make  the  present  application,  and  to  obtain,  on  the  consents  in 
process,  the  authority  prayed  for? 

2.  By  the  6th  section  it  is  enacted,  that  the  petitioners  shall 
produce,  in  the  application,  an  affidavit  in  the  terms  there  set  forth, 
of  the  debts  affecting  the  estate,  and  that  ^'  the  Court  shall  not 
proceed  with  such  apphcation  until  such  affidavit  is  lodged  "  In 
the  present  ease,  the  affidavit  bad  not  been  lodged  till  after  the 
remit  by  Lord  Colonsay  (Ordinary)  to  Mr  Campbell  to  report ; 
therefore,  the  second  point  was,  whether  the  affidavit  by  the  pe- 
titioner was  lodged  in  time  ? 

3.  By  the  33d  section  of  the  Act,  it  is  enacted,  that  petitions 
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Nov.  28. 1851.  to  obtain  the  authority  of  the  Court  under  the  provisions  of  the 
M"  'h   IF       "^^^^  shall  set  forth,  inter  alia^  *'  the  names,  designations,  and 
cis  Gonlon,     places  of  abode ^  so  far  as  knovm  to  the  petititmer,  of  the  heirs-sub-* 
celdie!      *'  stituto  of  entail  (if  any),  whose  consents  are  required  to  such  pe- 
tition."    In  the  present  petition  the  place  of  abode  of  one  of  the 
consenting  heirs  is  no  farther  set  forth  than  is  implied  in  the  fol- 
lowing description  of  him  : — '^  Francis  David   Gordon,  Esquire, 
younger  of  Abergeldie,  lieutenant  in  the  Honourable  the  East 
India  Company's  Madras  native  infantry  ;*'  and  of  another  con- 
senting heir,  ^^  Robert  Gordon,   Esquire,   Captain  in  the  Royal 
Navy  ;*'  therefore,  the  third  point  was,  whether  any  objection  ex- 
ists to  the  proceedings  from  the  places  of  abode  of  Francis  David 
Gordon,  and  Captain  Robert  Gordon  not  being  more  specifically 
set  forth  ? 

Macfarlane  for  the  petitioner,  argued,  that  any  doubt  as  ta 
whether  any  one  in  Mr  Gordon's  position  was  heir  of  entail  in 
possession,  was  removed  by  the  case  of  M^Leod  v,  Mackenzie, 
6  Shaw,  p,  77,  17th  November  1827. 

The  Lord  President.  As  to  the  two  last  objections  stated, 
we  have  good  grounds  for  disposing  of  them.  In  the  case  of 
Stewart,  22d  June  1849,  S.  and  D.  xi.  119,  it  was  decided  that 
the  affidavit  might  competently  be  lodged  after  the  date  of  the 
interlocutor  ordering  intimation.  In  this  case  the  affidavit  has 
been  lodged  a  stage  later,  yet  nothing  of  importance  had  been 
done,  and  therefore  we  must  hold  it  to  have  been  lodged  tempestitf.^ 

As  to  the  residence  of  the  consenting  heirs,  it  cannot  be  more 
precisely  set  forth  as  regards  these  two  gentlemen  than  it  has- 
been  ;  and  therefore  the  Act  of  Parliament  is  sufficiently  com- 
plied with. 

And  with  regard  to  the  first  objection,  if  it  should  be  sustained, 
the  difficulty  arises  that  there  would  be  an  entailed  estate,  and  no 
heir  of  entail  in  possession.  The  petitioner  is  here  substantially  the 
heir  of  entail,  though  his  right  is  of  a  limited  nature.  He  is  never- 
theless the  heir  of  entail  in  possession  in  the  sense  of  the  statute. 

Lords  Fui.lerton  and  Cuninohame  concurred. 

Lord  Ivory  was  of  the  same  opinion.  He  held  that  the  heir 
in  possession  means  the  heir  in  right  of  the  estate  for  the  time. 

The  Court,  therefore,  having  considered  the  special  circum- 
stances referred  to  in  Mr  Campbell's  report,  interponed  their 
authority,   authorised  the  petitioner  to  execute  the   lease  men- 
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lioned  in  the  petition,  approved  of  the  draft  of  the  same,  and  ^or.  28. 1851. 
femitted  to  the  Lord  Ordinary  to  see  the  same  executed,  and  to     ^**-*v**^ 

„___i.  Michael  Fran- 

"P*'"-  CIS  Gordon, 

Pollock  4r  Stewart^  W.S,^  Agents  for  Petitioner.  gelaie. 


SECOND  DIVISION. 
HiLL  V.  M^Intyre  and  Kempstkr.  ^     ^^^ 

^qwatroled  Estate — Poinding  Creditor — Diligence— Sheriff-Officer.— Cw- 
tamstances  in  which  a  poinding  creditor  and  a  Sheriff-officer  who  had 
proceeded  with  diligence  against  a  debtor,  intimation  of  his  bankruptcy 
not  having  been  made  to  them,  were  held  to  have  incurred  no  liability 
to  the  trustee  on  the  bankrupt  estate. 

This  was  a  conjoined  process  of  suspension  and  interdict  at  the  Sov.  28.  I85i 
instance  of  Hill,  and  of  suspension  at  the  instance  of  the  other  .^"^^^^^ 
two  parties,  in  which  the  relative  rights  and  duties  of  a  trustee  on  ^^.^^  ^ 
a  sequestrated  estate,  and  the  regularity  of  diligence  against 
the  bankrupt,  raised  without  intimation  of  his  bankruptcy,  came 
to  be  considered.  On  10th  September  1849,  the  estates  of 
Alexander  Elder  were  sequestrated  on  two  conjoined  petitions 
for  sequestration,  the  first,  without  his  concurrence,  and  another 
at  the  instance  of  the  bankrupt  himself.  John  Elder,  the  brother 
of  the  bankrupt,  on  the  15th  of  August  previous,  obtained 
against  the  latter  a  small-debt  decree  before  the  Sheriff  of 
Edinburgh  for  the  sum  of  £8:6: 8,  with  4s.  Id.  of  expenses,  con- 
taiDiDg  warrant  for  poinding  and  sale.  Under  this  warrant  Kemp- 
ster,  a  Sheriff's  officer,  poinded  the  effects  of  Alexander  Elder ; 
and  on  the  10th  September,  the  same  day  as  that  on  which  the 
sequestration  had  been  awarded,  he  (Kempster)  sold  them  by 
public  roup  to  John  M^Intyre  for  the  sum  of  £6,  1  Is. 

After  the  sale,  but  before  the  price  was  paid,  a  verbal  intima- 
tion was  made  to  M^ntyre  and  the  other  parties  that  Alexander 
EMer's  estates  had  been  that  day  sequestrated.  M4ntyre  there- 
fore declined  to  pay  the  price,  or  to  accept  delivery  of  the  goodb, 
until  he  was  in  a  position  safely  to  do  so.  Kempster  then  raised 
an  action  in  the  Small-Debt  Court  against  M'Intyre  for  payment 
of  the  goods  sold  to  him,  and  the  latter,  by  direction  of  the  Sheriff, 
consigned  the  price  with  the  Clerk  of  Court.  The  Sheriff  farther 
directed,  that  a  multiplepoinding  should  be  raised  in  the  Clerk's 
name  to  ascertain  the  rights  of  parties,  and  under  this  multiple- 
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Nov.  28. 1851.  poinding  M'lntyre  was,  on  the  31  st  October  1849,  preferred  to 
lliil  V  M'ln-  ^^^  consigned  sum,  and  the  money  was  accordingly  paid  back  to 
tyre,  &c.        him.     At  the  same  time  the  Sheriff  assoilzied  M^Intyre  from  the 
conclusions  of  Kempster*s  small-debt  action. 

A  process  of  interdict  had  meanwhile  been  instituted  in  the 
Sheriff  Court  at  the  instance  of  W.  and  R.  Tofts,  printers  in 
Edinburgh,  designing  therasehes  as  concurring  creditors  in  the 
sequestration  of  Alexander  Elder,  against  the  carrying  away  or 
disposing  of  the  effects  of  the  debtor.  Intimation  of  this  pro- 
ceeding having  been  made  to  Hill,  the  trustee,  he  sisted  himself  a 
party,  and  this  process  of  interdict  is  still  in  dependence. 

Irrespective  of  this  interdict  before  the  Sheriff,  and  after  the 
Sheriff's  decision  in  the  multiplepoinding  on  the  above  31st  Octo- 
ber had  been  pronounced,  M^Intyre  and  Kempster  were,  on  the 
same  day,  served  with  copies  of  a  note  of  suspension  and  interdict 
in  the  Court  of  Session  at  the  instance  of  Hill,  as  trustee  on  the 
sequestrated  estate  of  Alexander  Elder,  against  them  and  John 
Elder,  praying  that  they  might  be  interdicted  from  removing  or 
interfering  with  the  goods  poinded  and  sold  as  aforesaid.  No- 
thing farther  appears  to  have  taken  place  until  the  7th  of  May 
1850,  when  M'Intyre  and  Kempster  were  charged  to  pay  respec- 
tively the  sum  of  £11  :  4  :  9  as  the  expenses  of  the  interdict,  with 
13s.  lOd.  as  the  dues  of  extract. 

These  charges  M*  In  tyre  and  Kempster  now  also  sought  to  have 
suspended. 

In  this  state  of  the  case.  Hill,  M'Intyre  and  Kempster  pleaded 
their  several  pleas  in  law  ;  but  the  question  appeared  to  have  re- 
solved into  one  of  expenses,  as  there  was  now  no  dispute  as  to  the 
facts,  and  HiU,  the  trustee,  had  no  desire  to  prosecute  the  action 

further. 

The  Lord  Ordinary,  by  interlocutor,  dated  the  6th  June  1851, 
^^  in  the  suspension  and  interdict,  sustains  the  reasons  of  suspen- 
sion, suspends,  interdicts,  prohibits  and  discharges,  in  terms  of  the 
note  of  suspension  and  interdict,  declares  the  interdict  formerly 
granted  perpetual ;  and  in  the  suspensions  at  the  instance  of  Thomas 
Kempster  and  John  M*Intyre,  repels  the  reasons  of  suspension, — 
Finds  the  charge  orderly  proceeded,  and  decerns :  Finds  the 
charger  (William  Hill)  entitled  to  expenses,  and  remits  the  ac- 
count thereof,  when  lodged,  to  the  Auditor  to  tax  and  to  report." 
Kempster  and  M*Intyre  reclaimed. 

The  Solicitor"  General  (with  whom  W.  Ivory )y  for  Kempster,  sub- 
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milted  that,  in  the  circumstances,  expenses  ought  not  to  be  allowed  Nov.  28. 1851. 
to  the  trustee.   Kempster  was  not  to  blame, — he  had  merely  done  ^,...     ^, , 
ffls  duty  as  an  officer  of  the  law.  tyre,  &c 

bffSs  (with  whom  Buchanan)^  for  M'Intyre,  argued  that  the 
latter  had  done  all  that  he  was  called  upou  by  consigning  in  the 
hands  of  the  Clerk. 

Giffard  and  the  Lord  Advocate^  for  Hill,  the  trustee.  M'Intyre 
and  Kempster  must  be  held  as  in  mcdajide.  The  moment  the  in- 
timation of  the  sequestration  was  made  to  them,  their  proceedings 
diould  have  stopped. 

This  day  the  case  was  advised. 

Lord  Justics-Clerk. — This  case  turns  exclusively  on  the 
question  whether  the  trustee  was  justified  or  called  upon  to  pre- 
sent this  suspension  and  interdict  against  the  reclaimers,  and  to  go 
on  for  decree  for  expenses  on  the  passed  note.  I  am  of  opinion 
that  he  was  not.  M'Intyre,  against  whom  no  collusion  whatever 
is  proved,  consigned  the  price  in  the  hands  of  the  Clerk  of  Court, 
and  this  was  exactly  what  any  skilful  person  would  have  advised 
him  to  do,  as  there  was  a  dispute  as  to  the  sale.  Then  a  multiple- 
poinding  is  raised  by  the  Clerk  of  Court,  and  the  price  given 
hack  to  M'Intyre.  That  proceeding  alone  terminated  the  whole 
matter,  so  far  as  he  was  concerned.  There  remained  no  ground 
whatever  for  any  suspension  and  interdict  against  M'Intyre  ;  and 
I  am  of  opinion  that  as  a  decree  for  expenses  was  taken  against 
hhn  (he  not  opposing  any  interdict,  or  appearing),  he  is  entitled  to 
have  the  charge  on  that  decree  suspended,  with  expenses. 

Then  as  to  Kempster,  the  officer,  I  do  not  blame  him  for  raising 
the  action  against  M^Intyre  on  the  day  of  the  sale.  I  think  it 
vas  a  fair  proceeding,  though  he  might  have  left  his  employer  to 
do  that.  But  more  than  that  Kempster  had  no  right  to  do.  He 
had  no  business  to  take  part  in  the  discussion  between  the  gene- 
ral creditors  and  his  employer,  the  poinding  creditor,  or  to  become 
a  litigant  along  with  the  latter,  to  defend  and  support  his  em- 
ployer's interests  and  alleged  preference.  So  far  I  go  along  with 
the  view  taken  of  his  conduct  by  the  Lord  Ordinary.  But  the 
questioD  remains,  was  there  any  reason  for  the  trustee  resorting 
to  a  suspension  and  interdict  in  this  Court  as  a  measure  rendered 
at  all  necessary  ?  There  was  no  ground  for  such  a  multiplication 
of  actions.  I  am,  therefore,  for  suspending  the  charge  against 
him,  with  expenses. 

The  other  Judges  concurred,  and  the  Conn*  pronounced  an 
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Nov.  28. 1851.  Interlocutor  by  which  they  found  that  there  was  no  ground  for  the 
Hill r. Min-  suspension  and  interdict  at  the  instance  of  the  trustee,  William 
ivic,  &c.  Hill ;  they,  therefore,  repelled  the  reasons,  found  the  reclaimers 
entitled  to  their  expenses ;  granted  warrant  on  the  Bill-Chamber 
Clerk  to  pay  over  to  the  reclaimers  respectively  the  consigned 
sums  on  which  the  reclaimers  were  reponed  against  the  decree 
originally  taken  in  absence,  and  decerned. 

James  Marshall^  S.S.C.^  Agent  for  Kempster. 
John  CuUen,  W.S.,  Agent  for  M<Intyre. 
James  Bell,  S.S.C,  A^rent  for  Hill. 


FIRST  DIVISION. 

No.  48.  Kennedy  Erskine  of  Dun,  Petitioner,  v.  Aberdeen 

Railway  Company,  Respondents. 

Clauses  Act— Consigned  Money— Petition  to  UpUft—IIeir  of  Entail 
—Expenses.— li\  application  by  heir  of  entail  for  warrant  to  uphft  price  of 
land  consigned  by  a  railway  company  :  Held  that  he  is  entitled  to  the 
expense  of  the  application,  but  not  to  the  expense  of  constituting  against 
heirs  of  entail  his  right  to  the  sum  consigned. 

Nov.  29.1851.     On  the  20th  of  May  1851,  Mr  Kennedy  Erskine  of  Dun  pre- 
Kennedy        rented  a  petition  under  the  Lands  Clauses  Consolidation  (Scot- 
Ki>kiner.      land)  Act,  1845,  and  the  Entail  Amendment  Act,  for  a  warrant 
KaUwav  Co.    ^^  uplift  the  sum  of  £675 :  15:9,  which  had  been  consigned  by  the 
Aberdeen  Railway  Company  as  compensation  for  a  portion  of  his 
estate  required  for  the  purposes  of  the  Company,  and  to  apply  the 
same  in  payment  of  certain  improvements  executed  by  the  peti- 
tioner since  his  succession  to  the  esta    • 

The  petition  set  forth  that  the  Lands  Clauses'  Act  authorised 
the  application  of  such  sums  to  certain  purposes  specified  in  the 
Act,  the  party  interested  making  application  for  such  authority  to 
the  Court  of  Session,  and  the  Company  being  liable  for  the  ex* 
pense  of  obtaining  the  proper  orders,  and  ^*  all  moveable  charges 
and  expenses  incident  thereto." 

It  was  further  stated  that  the  Entail  Amendment  Act  had 
authorised  the  heir  in  possession  of  an  entailed  estate,  in  respect 
of  which  any  sum  of  money  had  been  consigned  by  a  Railway 
Company,  to  apply  to  the  Court,  in  the  form  established  by  that 
Act,  for  leave  to  apply  such  sums  to  other  purposes  than  those 
specified  m  the  Lands  Clauses  Act,  and  among  others  to  the  pay- 
ment of  improvements  executed  by  such  heir  of  entail. 

The  present  petition  was  accordingly  prepared  in  terms  of  the 
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Entail  AmeDdment  Act,  and  prayed  for  the  intimation  and  service  ^qt.  29. 1851. 
declared  by  it  to  be  necessary ;  and  it  further  prayed  the  Court     ^'^"v^*^ 
«<  to  make  inquiry  into  the  facts"  set  forth  in  the  petition,  and  "  to  ESdne^r. 
find  the  said  Aberdeen  Railway  Company  liable  in  payment  of  Aberdeen 
the  whole  expense  of  this  application,  and  proceedings  under  the   "^*^ 
aame.** 

After  the  usual  procedure  the  Court,  on  the  18th  of  July  1851, 
granted  the  required  authority,  and,  on  the  matter  of  expenses, 
pronounced  an  interlocutor  finding  the  Aberdeen  Railway  Com- 
pany liable  to  the  petitioner  in  the  expenses  of  the  present  ap- 
plication and  procedure  therein. 

The  Railway  Company  made  appearance  before  the  Auditor, 
and  contended  that  he  was  bound  to  give  effect  to  the  judgment  of 
the  Second  Division  on  the  19th  of  July  1851,  in  the  case  of  Lord 
Torphichen  p.  the  Caledonian  Railway  Company  (23  Scottish 
Jurist,  p.  653),  by  which  it  was  found  in  a  discussion  previous  to 
the  remit  to  the  Auditor,  that  an  heir  of  entail,  on  presenting  such 
an  application  as  the  present,  was  entitled  to  the  expense  of  pre- 
senting the  application,  and  obtaining  warrant  for  uplifting  the 
sum  consigned,  only  in  the  same  manner  and  to  the  same  extent 
as  if,  at  tiie  date  thereof,  he  had  held  a  decree  against  the  heirs  of 
entail  for  the  value  of  the  improvements ;  but  that  he  was  not  en- 
tided  to  any  part  of  the  expense  of  constituting  against  the  heirs 
of  entail  his  right  to  that  sum.  The  Auditor,  however,  reported 
in  a  note  to  the  Court,  that,  as  the  finding  as  to  expenses  in  the 
present  case  had  not  been  limited,  as  in  the  case  referred  to,  he 
bad  not  considered  himself  entitled  to  give  any  effect  to  the  ob- 
jection. He  accordingly  taxed  the  expenses  at  £47:17:3,  of 
which  £21  :  2 : 3  had  been  incurred  in  the  intimation  of  the  peti- 
tion to  the  heirs  of  entail,  and  in  the  Gazette  and  newspapers,  and 
in  the  inquiry  as  to  the  validity  of  the  claim  for  improvements  as 
a  debt  against  the  entailed  estate. 

Patten  was  this  day  heard  in  support  of  the  objection. 

Boyle^  for  the  petitioner,  argued,  1st,  That  the  view  of  the 
Auditor  was  correct,  and  the  Court  were  precluded  from  going  back 
on  their  final  decree,  by  which  they  had  found  the  petitioner  en- 
titled to  the  ^*  expenses  of  the  present  application  and  procedure 
therein."  It  was  not  denied  that  the  expense  objected  to  had 
been  properly  incurred  in  the  course  of  the  application  and  pro- 
cedure therein.  He  contended,  2dly,  that  the  judgment  of  the 
Second  Division,  if  applicable  to  the  present  case,  was  erroneous. 
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Nov.  29. 1851.     But  the  Court  held  that  their  finding  as  to  the  expenses  must 
'^'^T*'^^    he  construed  to  mean  that  the  petitioner  was  to  get  all  the  ex- 
Krskinc  v.      penses  allowed  by  the  statute ;  and  they  intimated  that  they  were 
RaUway  Co     ^^^  disposed  to  distrust  the  judgment  of  the  Second  Division  in 
the  case  relied  on.     They  accordingly  sustained  the  objection  by 
the  Railway   Company  to  the  Auditor's  report,  which  was  ap- 
proved of  quoad  ultra ;  but  in  respect  that  the  Railway  Company 
had  not  appeared  in  the  case  until  it  had  been  remitted  to  the 
Auditor,  they  refused  to  give  them  the  expense  of  the  discussion. 

Mackay  and  Howe^  W,S,^  Petitioners'  Agents. 
Wd)ster  and  Eennie,  W,S,y  Respondent's  Agents. 


FIRST  DIVISION. 

No.  49.  GiLKisoN,  Marshall's  Trustee,  v.  Ramage  and  Son. 

Patent — Principal  and  AgenL — Accounting,  Held  that  where  an  agent 
for  the  sale  of  a  patent  article  was  entitled  to  use  it  in  Lis  own  trade,  he 
w^as  not  bound  to  account  for  the  nett  profits  of  each  job  in  which  he  so 
used  it,  but  only  for  the  market  value  of  the  article  itself  as  fixed  by 
the  patentee. 

Nov.  29. 1851.  The  question  involved  in  this  case  was  one  of  accounting  as  be- 
^^^'^"^^^^^    tween  principal  and  agent.     The  facts  of  the  case  were  these  : 
Ramage  and    ^^^  Marshall  obtained  letters  patent  for  a  plaster  composition, 
fc=on.  or  cement,  to  which  she  gave  the  name  of  Intonaco.     This  ce- 

ment consisted  of  two  parts,  the  one  called  the  base^  the  other, 
which  was  the  most  important,  called  the  bind,  being  in  a  pro- 
portion to  the  base  of  somewhat  less  than  one  to  a  hundred. 
The  bind  was  sold  by  the  patentee  separately  from  the  in- 
gredients constituting  the  base^  with  which  it  is  united  before 
being  put  to  use ;  and  when  thus  sold,  printed  directions  were 
given  to  the  purchasers,  instructing  them  how  it  was  to  be 
mixed  with  the  base^  which,  consisting  of  stucco  and  such  like 
substances,  could,  for  the  most  part,  be  easily  procured.  The 
value  attached  to  the  birid  in  that  uncompounded  state  was  at  the 
rate  of  four  shillings  per  gallon. 

The  defenders  in  this  action  are  plasterers  in  Edinburgh ;  they 
were  appointed  agents  for  the  patentee  by  the  following  letter  ad- 
dressed to  them  by  Gilkison,  then  her  agent,  and  now  pursuer  in 
this  action,  as  trustee  on  her  sequestrated  estate  : — ^^  Port-Glasyow^ 
27th  May  1845. — Dear  Sirs, — With  reference  to  the  conversation 
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I  had  with  you  in  Edinburgh  lately,  I  now  beg  to  oflfer  you  the  Nov.  29.  i85i. 
agency  of  the  patent  Intonaco  for  your  good  city,  upon  condition  ^.^*P^^*^ 
that  you  do  all  in  your  power  to  promote  and  introduce  it,  for  Ramage  and 
which  1  agree  to  pay  you  at  the  rate  of  15  per  cent.,  say  fifteen^"' 
per  cent,  commission,  you  guaranteeing  the  sales,  of  which  you 
win  render  to  me  an  account  at  the  end  of  every  quarter.     I  shall 
be  glad  to  know  if  this  offer  meets  your  approbation.     I  am,"  &c. 
«tp.S, — I  shall  be  able  to  forward  you  a  quantity  of  the  Intonaco 
in  the  course  of  a  few  days." 

The  Intonaco  was  not  sent  to  the  agents  as  apparently  contem- 
plated by  this  letter,  but  the  patentee  instructed  her  agents  in  the 
manufacture  of  the  bindy  which  they  sold  in  its  uncoropounded 
state  to  tturd  parties  with  directions  for  use ;  and  these  sales  were 
recognised  and  adopted  by  the  patentee.  They  also  manufactured 
it  for  their  own  use  as  plasterers,  and  in  both  instances  accounted 
to  the  patentee  for  the  same  at  the  above-mentioned  rate  of  four 
shillings  per  gallon,  under  deduction  of  the  price  of  materials  used 
in  its  manufacture,  and  fifteen  per  cent,  commission  on  the  whole 
quantity,  either  sold  or  manufactured  for  their  own  use.  This  the 
patentee  held  to  be  an  encroachment  on  her  right  of  patent,  main- 
taining that  Ramage  and  Son,  as  agents,  weie  not  empowered  or 
privileged  to  sell  or  use  the  bind  separately,  but  only  in  its  com- 
pounded state  as  Intonaco,  except  in  the  case  of  sales  to  parties 
at  a  distance,  when  they  were  entitled  to  sell  the  bind  alone,  with 
printed  instructions  for  use ;  and  that  they  were  bound  to  account 
to  her  for  the  profits  calculated  upon  the  whole  cement  as  com- 
pounded when  sold,  and  upon  the  whole  job  when  used  by  them  as 
plaster,  under  deduction  merely  of  fifteen  per  cent,  commission  as 
agents.  The  patentee  admitted  the  right  of  the  agents  to  use  the 
Intonaco  in  their  own  trade,  but  the  parties  differed  as  to  the  prin- 
ciple upon  which  the  agents  were  to  accountfor  the  quantity  so  used. 

Ramage  and  Son  brought  an  action  against  Mrs  Marshall  in  the 
Sheriff  Court  for  an  alleged  balance  in  their  accounts  of  £24, 3s  9d., 
for  work  done,  articles  furnished,  and  money  advanced,  and  in- 
eluding  their  commission  on  sales  of  Intonaco.  Mrs  Marshall 
brought  a  counter  action  against  Ramage  and  Son,  proceeding  on 
the  above  principle  of  accounting.  Proof  was  led  by  both  parties, 
and  the  Sheriff  found  for  Mrs  Marshall. 

On  advocation,  both  actions  were  conjoined,  and  the  Lord  Or- 
dinary (Wood)  found  that  it  had  not  been  proved  that  Ramage 
and  Son  had  not  the  right  to  sell  the  bind  separately  to  third 
parties  in  Edinburgh ;  that  in  such  sales  the  profit  appertaining 
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Nov.  29. 1851.  to  the  patentee  was  the  balaoce  of  the  price  remaining,  after  de- 

Giikison  v      ^^^^^S  ^^®  materials  and  labour  supplied  by  Ramage  and  Sod, 

T^amage  and    together  with  fifteen  per  cent,  of  commission  ;  and  that,  in  plas* 

tering  jobs  in  which  the  compounded  cement  was  applied,  Ramage 

and  Son  were  not  liable  to  account  for  the  profits  of  the  whole 

job,   but  merely  for  the  price  of  the  bind  at  the  rate  of  four 

shillings  per  gallon,  subject  to  the  above  deductions. 

Against  this  interlocutor  Gilkison  reclaimed. 

Simpson  and  Dean  of  Faculty  for  reclaimer.  This  is  a  case  of 
pure  agency.  Gilkison's  letter  confers  nothing  beyond  a  general 
agency,  and  that  limited  to  the  city  of  Edinburgh.  The  agents 
must  therefore  account  for  the  whole  profits.  The  fact  of  Mrs 
Marshall  having  sold  the  bind  separately  to*  third  parties,  and  re- 
cognised the  sale  of  it  by  her  agents  to  parties  at  a  distance,  did 
not  entitle  Ramage  and  Son  to  use  the  Intonaco  in  their  own 
trade,  and  account  as  for  the  bind  alone.  The  patentee  left  the 
nature  of  the  agency  to  be  settled  by  the  law  of  principal  and 
agent,  Paley,  3d  ed.  pp.  33,  37,  51,  107;  Story's  Commentaries 
on  the  law  of  Agency,  sec.  107-8.  The  principles  there  laid 
down  have  been  recognised  in  many  decisions,  amongst  others, 
Anderson  v,  Shand,  8th  June  1833,  11  S.,  688;  Campbell  v. 
Little,  13th  November  1823,  2  S.  484;  Richardson  v.  Roscoe, 
18th  May  1837,  15  S.  952. 

Wood  and  lufflis  for  respondents. — There  is  no  doctrine  in  law 
to  support  the  principle  of  accounting  here  contended  for,  which 
practically  amounts  to  this,  that  the  patentee  was  to  be  a  partner 
in  the  business  of  Ramage  and  Son  on  the  footing  of  drawing 
eighty-five  per  cent,  on  the  profits,  and  being  liable  to  none  of  the 
loss.  The  letter  established  nothing  of  this  sort,  and  no  trades- 
man would  accept  an  agency  on  so  unreasonable  terms.  The  law 
referred  to  applies  only  to  the  case  where  the  agent  is  not  en- 
titled to  use  the  article  in  his  own  trade.  But  it  is  admitted 
that  Ramage  and  Son  were  entitled  to  do  so.  They  propose  to 
account  for  what  was  so  used,  on  the  same  footing  as  if  it  had 
been  sold  to  a  stranger  plasterer.  Ramage  and  Son  received  no 
Intonaco  from  the  patentee,  but  only  bind.  There  was  not  even 
a  price  fixed  for  the  sale  of  Intonaco  when  compounded ;  and  the 
whole  circumstances,  therefore,  shew,  that  they  were  entitled  to 
use  and  account  for  the  bind  when  received  from  the  patentee, 
or  manufactured  by  themselves,  as  they  had  done. 

The  Lord  President. — This  agency  was  established  for  the 
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purpose  of  increasing  the  sale  of  the  patent  article,  and  the  pro-  Nov.  29. 1851. 

poaition  of  Gilkison  is,   that  the  agents  were   precluded   from  ^^.^TT^^"**^ 

uang  It  in  their  own  trade,  without  accounting  for  the  whole  i^amage  and 

profits  of  the  jobs  in  which  it  was  used.     There  was  no  ground  ^°' 

for  holding  this.      The  bind^  being  capable  of  being  put  up 

in  small    bulk,    was    what    the    patentee    herself    transmitted 

to   purchasers,   with    directions    for    using    it    with    the    base. 

The  agents  were  entitled  so  to  sell  it;    and  it  could  not  be 

supposed  that  they  were  to  be  placed  in  a  worse  position  than 

other  tradesmen  of  Edinburgh,  by  themselves  being  precluded 

from  using  it. 

As  to  the  mode  of  accounting,  no  specific  value  had  been  at- 
tached to  the  Intonaco ;  but  the  market-price  of  the  bind  had 
beeo  fixed  by  the  patentee  at  four  shillings  per  gallon.  That 
must  be  held,  therefore,  to  be  a  fair  remuneration  to  her  for  the 
substance  compounded.  It  must  be  taken  as  the  basis  upon  which 
Ramage  and  Son  were  to  account  to  her  ;  for  if  you  get  rid  of 
the  bind  as  a  test  of  the  price;  you  have  no  fixed  price  at  all.  No 
Giber  principle  of  accounting  had  been  established  by  the  patentee, 
upon  whom  the  anus  of  proof  was  laid. 

The  other  Judges  concurred. 

The  Court,  therefore,  adhered  to  the  interlocutor  reclaimed 
against,  and  remitted  to  the  Lord  Ordinary,  with  power  to  dispose 
of  all  questions  of  expenses. 

John  Walls,  5.&C.,  Beclaimers'  Agent. 
Lothians  ^  Finlai/,  5.5.  C,  Eespondent^s  Agents. 


FIRST  DIVISION. 
Cargill  v.  Sir  James  Forrest,  Bart.,  and  Others.  No.  50. 

BiU-Chamber — Suspension  and  Interdict. — Note  of  Suspension  and  Inter- 
dict refused  where  the  interdict  was  craved  against  the  members  of  an 
acting  committee  of  an  association,  on  the  allegation  by  complainer,  that 
be  had  been  illegally  excluded  from  the  meetings  of  the  committee,  by 
beiDg  refused  notice  of  such  meetings. 

This  was  a  reclaiming  note  against  an  interlocutor  pronounced  xov.  29. 1851. 
bj  Lord  Colonsay,  Ordinary  on  the  bills,  refusing  a  note  of  sus-    ^"^p^'"*' 
pension  and  interdict  at  the  instance  of  Robert  Cargill,  writer  tOr(^^^&^.^* 
the  Signet,  against  Sir  James  Forrest  Bart.,  and  others,  in  the 
following  circumstances : — 
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Not.  29. 1851.  About  the  beginning  of  the  year  1845,  an  association  was  formed 
p  .,,  p  for  the  establishment  of  a  colony  at  Otago  in  New  Zealand,  in 
rest,  &c.  *  connection  with  the  Free  Church.  At  a  meeting  of  the  asso- 
ciation held  at  Glasgow,  on  10th  August  1847,  a  committee 
was  appointed,  of  which  Cargill,  and  the  respondents  were 
members.  In  the  course  of  their  proceedings,  Cargill  brought 
certain  charges  against  the  secretary,  which,  being  referred  to  a 
sub-committee  to  investigate,  were  declared  (5th  June  1848),  to 
be  unsubstantiated ;  and  the  minutes  of  the  committee  bear,  that 
the  secretary  dUcontmue  inviting  Cargill  to  attend.  Cargill  re- 
newed his  complaints  against  the  secretary,  and  preferred  a  claim 
to  be  summoned  to  the  meetings  of  the  committee.  Accord- 
ingly, at  a  meeting  of  the  committee,  22d  November  1850,  it 
was  declared  that  the  charges  made  by  Cargill  had  been  carefully 
and  fully  investigated ;  that  it  had  been  expressly  understood,  by 
the  meeting  at  which  the  sub-committee  were  appointed,  that  to 
whichever  party,  the  accuser  or  accused,  the  result  of  the  investi- 
gation should  prove  unfavourable,  said  party  should  cease  to  be 
connected  with  the  committee ;  that  Cargill,  not  having  withdrawn, 
the  committee  of  5th  June  had  directed  the  secretary  to  discon- 
tinue inviting  him  to  attend  their  meetings,  and  for  these  and 
other  reasons,  they  therefore  now  refused  farther  investigation  as 
impolitic  and  unjust. 

Cargill,  still  continuing  to  assert  his  rights  as  a  member  of  the 
committee  by  protest  and  otherwise,  the  other  members  of  com- 
mittee resigned ;  and  at  a  special  general  meeting  of  the  Otago 
Association  held  at  Glasgow  on  14th  May  1851,  their  resignation 
was  accepted,  their  previous  proceedings  confirmed,  and  a  new 
Edinburgh  committee,  of  which  the  respondents  were  members, 
and  from  which  Cargill  was  excluded,  was  appointed.  Cargill 
now  presented  this  note  of  suspension  and  interdict  to  prohibit 
the  respondents  acting  as  members  of  the  committee,  at  any 
meeting  to  which  he  has  not  been  duly  summoned  to  attend  as  a 
constituent  member  thereof,  or  in  any  way  carrying  out  the  re- 
solutions of  the  various  meetings  of  the  association. 

The  Dean  of  Faculty  and  Solicitor-  General  for  reclaimer.  The 
whole  proceedings  of  the  Edinburgh  Committee  were  illegal,  in 
respect  they  did  not  send  Cargill  notice  of  their  meetings,  which 
they  were  bound  to  do.  Nor  could  their  resignation  deprive  him 
of  office,  as  resignation  is  an  individual  act  requiring  the  consent  of 
each  individual  member.     Counsel  also  contended  that  the  meet- 
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ings  of  14th  and  I9th  May  did  not  properly  represent  the  asso-^o^-^^-  '^^^• 
ciaUon,  masmuch  as  notices  thereof  had  not  been  sent  to  all  the  Qanriii  v  For- 
members,  and  at  least  did  not  contain  intimation  of  the  objects  rest,  &c. 
of  the  meeUng*     On  the  whole,  therefore,  the  circumstances  set 
loTth  entitled  them  to  have  the  note  passed  to  try  the  question. 

Orawfitrd  for  the  respondents  argued,  that  it  was  not  usual  to 
iater&t  those  engaged  in  duties  of  more  or  less  importance, 
when  the  Court  was  not  able  to  substitute  any  one  in  their  place. 

The  Court  were  of  opinion  that  there  was  here  no  prima  facie 
case  for  interdict.  This  association  had  been  recognized  by  go- 
vernment, which  circumstance  gave  it  a  certain  status.  It  was 
entitled  to  appoint  a  sub-committee  from  which  Mr  Cargill  was 
excluded,  and  the  Court  would  not,  by  suspension,  throw  doubts 
upon  the  powers  of  these  parties  by  such  vague  allegations  as 
were  before  them.  The  Court  would  not  interfere  in  the  quar- 
rels of  the  sub-committee  when  the  body,  from  which  its  powers 
flowed,  had  not  been  called  in  question. 

The  Court  therefore  refused  the  prayer  of  the  reclaiming 
note,  and  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  but 
found  no  additional  expenses  due. 

J).  M,  and  H.  Black,  W.S,,  Complainer's  Agents. 
John  Auldj  W.S.,  Respondents'  Agent. 


SECOND  DIVISION. 
Hunter  v.  Maxwell.  No.  61, 

A-oce» — Divorce — Mode  of  Proof  where  date  of  decree  of  adJieremt 

This  was  a  point  of  practice  occurring  in  an  action  of  divorce 
on  the  ground  of  wilful  desertion.  The  Lord  Ordinary  (Ruther- 
furd)  now  reported  the  matter  with  the  view  of  receiving  the  in** 
stnictions  of  the  Court  for  his  guidance  in  the  case. 

Lord  Ruthbrfurd. — In  the  extract/^decree  of  adherence  pro-^ov.  29. 1851. 
duced  in  this  process,  the  date  of  desertion  has  been  omitted.     I    ^*^v**^ 
therefore  have  no  evidence  before  me  that  the  defender  has  de-  muxwcIi! 
serted  the  society  of  the  pursuer  for  the  statutory  period  of  four 
years,  which  is  the  foundation  of  the  pursuer's  case  of  divorce.     I 
pro|)ose  to  allow  the  pursuer  to  lead  a  proof  of  that  point  in  the 
action  of  divorce. 
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Nov.  29.1851.     Shandy  for  pursuer. — The  extract-decree  of  adherence  in  this 
„  ^*^^**^    case  is  in  the  usual  form  :  at  least  it  is  strictly  in  accordance  with 

Hunter  v.  '  i  * 

Maxwell.  the  schedule  of  the  A.  S.  25th  Feb.  1824,  regulating  the  form  of 
extracts  in  Consistorial  cases.  We  have  offered,  agreeably  to 
what  I  believe  is  the  usual  practice,  where  the  date  of  desertion 
does  not  appear  in  the  decree  of  adherence,  to  lodge  in  process  a 
certified  copy  of  the  evidence  led  in  the  action  of  adherence;  or, 
under  the  warrant  of  the  Court,  we  are  ready  to  get  that  process 
itself  transmitted.  To  lead  a  proof  of  new  in  this  case  would  cause 
considerable  delay  and  expense,  as  the  witnesses  must  be 
brought  to  Edinburgh,  to  depone  before  one  of  the  Sheriffs-Com- 
missaries. 

Lord  Medwyn. — The  proof  will  not  be  an  extensive  one. 
There  is  only  one  point  to  be  proved,  and  on  the  proof  of  it  the 
whole  case  hinges. 

Lord  Justice-Clerk. — I  think  the  course  contemplated  by  the 
Lord  Ordinary  is  a  most  reasonable  one,  and  entails  no  hardship 
on  the  pursuer.  He  must  prove  his  case,  and  the  course  proposed 
to  be  followed  is  clearly  the  right  one. 

J.  A.  Robei'laon^  S,S.C,^  Agent. 


SECOND  DIVISION. 
j^Q^  52.  M'Intosh  r.  Flowerdew. 

Jury  TrialSlander—Judicial^Privilege.^ln  an  action  of  reduction  of  » 
Small  Debt  decree,  on  the  ground  of  malice  and  oppression  on  the  part 
of  the  Judges  (Justices  of  Peace),  certain  statements  were  made  by  the 
pursuer  regarding  a  witness  in  the  Small  Debt  action,  whom,  he  alleged, 
the  Justices  had  not  allowed  him  to  cross-examine,  and  which  would 
have  disqualified  him  :  Held,  in  an  action  of  damages  at  the  instance  of 
the  witness,  that  these  statements  were  not  pertinent  to  the  cause  in  the 
action  of  reduction,  and  therefore  not  privileged,  because  in  the  sum- 
mons of  reduction  it  was  not  alleged  that  the  facts  regarding  tlie  witness 
had  been  made  known  to  the  Justices  at  the  hearing  in  the  Small  Debt 
action. 

Nov.  29. 1851.  This  case  came  before  the  Court  on  a  bill  of  exceptions  taken  at 
''■•'v^*^    a  trial  in  an  action  of  damages.    The  action  was  raised  on  account 
Flowerdew!     of  certain  statements  made  by  the  defender,  Flowerdew,  concern- 
ing the  pursuer,  in  a  summons  of  reduction  at  Flowerdcw's  instance, 
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for  setting  aside  a  decree  whicha  person  named  Bathie  had  ob-NoT.  29. 1P51 
lamed  against  him  in  the  Justice  of  Peace  Small  Debt  Court  ofj^^,'j^j^/ 

Forfar.  Flowerdeyr> 

It  seems  that  in  the  Small  Debt  Court,  Bathie,  in  support  of 
bis  claim,  which  was  for  the  price  of  hay,  alleged  to  have  been 
fumiahed  to  Flowerdew,  examined  as  a  witness  the  present  pur* 
soer  who  had  been  formerly  a  groom  in  Flowerdew's  service. 

In  the  reduction  the  grounds  of  action  were,  inter  alia^  malice 
and  oppression  on  the  part  of  the  Justices  in  not  having  allowed 
flowerdew  to  cross-examine  the  pursuer;  and  in  setting  forth 
diis  ground  of  reduction,  he  made  the  statements  concerning  the 
parsuer  complained  of,  and  which  gave  rise  to  the  present  action. 
The  summons  libels  that  the  decree  was  pronounced  ^*  with  the 
clearest  malice  and  oppression  on  the  part  of  the  Justices,  as  will  at 
cHice  be  seen  from  the  following  statement  of  the  circumstances : — 
*'  the  pursuer  lately  found  it  necessary  to  dismiss  a  groom  from 
his  service  on  account  of  certain  improprieties  of  conduct,  and 
within  a  day  or  two  afterwards  this  person  began  to  stir  and 
Inimp  up  claims  in  the  names  of  third  parties  against  the  pursu* 
er,  which  had  no  existence  in  reality,  and  with  which  he  had  no 
concern,"  and,  amongst  others,  the  claim  by  Bathie,  under  reduc- 
tion. The  summons  further  bears  '^  that  the  said  William  Bathie, 
on  being  asked  by  the  presiding  Justice  of  the  Peace,  on  the  occa- 
sion of  the  trial  of  the  said  Small  Debt  Court  action,  if  his  claim 
was  correct,  which  he,  of  course,  said  it  was,  and  immediately  put 
in  the  pursuer's  discarded  groom,  the  fraudulent  instigator  of  the 
action,  as  a  witness  for  him,  though  against  the  pursuer's  protest  and 
remonstrances.  The  pursuer  insisted  on  his  right  to  cross-exa- 
mine that  person,  but  the  Justices,  on  the  pretence  that  it  was 
consuming  too  much  time,  would  not  allow  him  to  do  so,  or,  at 
least,  to  put  beyond  one  ,or  two  unimportant  initial  questions." 
The  issue  which  went  to  the  jury  was,  "  whether  the  said  state- 
ments, or  part  thereof,  are  of  and  concerning  the  pursuer,  and 
falsely,  and  calumniously,  and  maliciously  represent  him  as  a 
person  trumping  up  claims  against  the  defender,  and  as  a  frau- 
dulent instigator  of  the  said  action,  and  as  coming  forward  to 
swear  in  an  action  fraudulently  instigated  in  support  of  claims 
trumped  up  by  him  to  the  injury  and  damage  of  the  pursuer  ?" 

It  was  not  stated  by  Flowerdew  in  his  summons  of  reduction 
that  he  bad  made  these  statements  in  regard  to  M'Intosh  to  the 
Jastiees,  at  the  hearing  of  the  small  debt  claim,  or  that  ihey  other- 
wise knew  of  them. 

G 
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Not.  29. 1851.     Before  this  issue  was  approved  of,  it  was  the  subject  of  discus- 
'^"'"^/^'^^    sion  in  the  Inner  House,  the  defender  there  contending  that  the 

Flow^ew!     Statements  complained  of  being  judicial,  and  relevant  to  his  case 
in  the  action  of  reduction,  were  privileged,  and,  therefore,  that  the 
Issue  should  put  the  question  not  only  whether  he  made  the  state- 
ments maliciously,  but  also  whether  he  made  them,  knowing  or 
believing  them  not  to  be  true ;  or,  at  least,  that  the  Court  ought 
to  find  that,  under  the  issue  as  framed,  it  would  be  incumbent  on 
the  pursuers  to  prove  that  the  defender  made  the  statements  com- 
plained of  without  believing  them  to  be  true,  so  that  the  Judge  at 
the  trial  might  be  prepared  to  direct  the  jury  to  that  efifect.      On 
the  other  hand,  the  pursuer  contended  that  the  word  ^*  maliciously'' 
should  be  left  out  of  the  Issue,  as  it  was  sufficient  for  him  to  shew 
that  the  statements  complained  of  were  false  and  calumnious* 
The  Court,  by  a  majority  of  eleven  to  two  (all  the  Judges  being 
consulted),  held  that  the  Issue  should  be  as  given  above ;  that 
what  evidence  was  required  to  establish  malice  in  the  case  would 
be  left  open  for  the  Judge  at  the  trial  to  determine;  and  they 
refused  to  give  such  a  finding  in  law  as  that  which  the  defender 
contended  for,  being  of  opinion  that  the  parties  were  sufliciently 
protected  against  misdirection  by  the  remedy  of  a  bill  of  excep- 
tions. 

At  the  trial,  accordingly,  the  question  arose  as  to  what  it  was 
necessary  the  pursuer  should  prove.     He  proposed  to  enter  on  an 
inquiry  as  to  whether  the  case  against  the  Justices  of  malice  and 
oppression  was  not  wholly  groundless,  which,  he  alleged,  was  com- 
petent under  the  word  "  maliciousfy^'*  and  that  it  was  not  enough 
for  the  defender  that  the  allegations  might  be  pertinent.    This  the 
Lord  Justice-Clerk  refused  to  allow,  holding  that  the  proper  ques* 
lion  in  this  cause  was  "  whether  the  statements  against  the  pursuer 
were  stated  relevantly  on  the  face  of  the  summons,  in  support  of 
the  cause  therein  contained,"  and  he  proposed  that  the  question  of 
pertinency  or  relevancy  should  **  be  then  argued,  as  it  would  sim- 
plify the  case  for  the  jury,  if  it  should  be  held  that  the  state- 
ments were  not  pertinent  to  the  summons ;    and  would,   on 
the  other    view,   shew   what    the  pursuer   had  to  prove    and 
what  the  defender  had  to  meet."     The  question  was,  accord- 
ingly, argued  ;   and  the  Lord  Justice-Clerk  decided  **that  the 
statements  in  the  summons  complained  of  were  not  relevantly 
stated,  so  as  to  shew  malice  and  oppression  on  the  part  of  the 
Justices,  for  which  purpose  they  were  said  to  be  introduced,  and 
with  a  view  to  which  purpose  alone  they  could  be  pertinent  to  the 
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cause  of  reduction  stated  in  the  summoDs.     The  secoud  reason  of  Nov.  29. 1861. 
reduction  says,  that  the  malice  and  oppression  would  be  seen  from    "^^"^^^"^^ 
"  the  following  statement."     Now,  unless  the  facts  set  forth  in  theFioSw! 
summons  as  to  the  pursuer  were  stated  to  the  Justices^  they  did 
not  tend  to  shew  that  the  Justices  were  actuated  by  malice  and  op- 
pression m  their  proceedings  in  the  Small  Debt  action,  by  refusing 
to  allow,  or  hy  stopping  the  cross-examination  of  the  pursuer. 
That  the  statements  are  so  introduced  as  not  to  support  tiiat  rea- 
son of  reduction,  and,  therefore,  were  not  pertinent."     The  de- 
fender excepted  to  this  ruling,  and  required  ^^  his  Lordship  to 
direct  the  Jury  that,  to  entitle  the  pursuer  to  a  verdict,  it  was  ne- 
cessary, in  point  of  law  under  the  issue,  for  the  pursuer  to  prove 
that  the  statements  complained  of  were  maliciously  inserted"  in  the 
sonunons  therein  referred  to,  which  his  Lordship  *^  declined  to 
do." 

During  the  trial  also,  it  was  proposed  by  the  defender  to  ask  a 
witness  what  was  the  cause  of  M'Intosh's  dismissal  from  his  ser- 
vice. But  this  the  Lord  Justice-Clerk  refused  to  allow,  no  issue 
in  justification  having  been  taken.  To  this  ruling  also,  the  defender 
excepted. 

At  the  bearing  on  the  Bill  of  Exceptions, 

Penney  waA  the  SoUcUar^Generaly  in  support  of  them,  argued, 
that  the  statement  was  pertinent  to  the  matter  set  forth  in  the 
summons ;  and,  therefore,  before  the  defender  was  made  liable 
for  them  the  pursuer  must  prove  they  were  maliciously  made. 
Davidson  v.  Megget,  1st  May  1821 ;  Ewing  against  CuUen. 

IngUs  and  PaUon  for  pursuers  argued  against  the  pertinency. 

The  case  was  to-day  advised. 

Lord  Cockburn.     The  first  exception  is  not  well-founded.  It 
is  swd  the  statements  complamed  of  being  made  in  a  judicial 
pleading  were  privileged ;  and,  no  doubt,  statements  made  by  a 
party  in  a  cause,  which  are  necessary  to  it,  are  privileged,  and 
the  maker  of  them  cannot  be  called  to  account  unless  they  were 
maliciously  made.     But  the  pursuer  says  the  statements  he  com- 
pkios  of  were  not  pertinent  to  the  cause  in  which  they  were 
made,  because  it  is  not  set  forth  in  the  summons  of  reduction  that 
the  faults  imputed  to  him  were  known  or  stated  to  the  Justices 
before  pronouncing  their  judgment.     It  was,  therefore,  impertin- 
ent to  make  these  statements  in  the  summons  of  reduction  as  a 
pound  of  reduction.     On  the  grounds  set  forth  in  the  Lord  Jus- 
tice-Qerk's  judgment,  therefore,  this  exception  should  be  dis- 
allowed. 
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l^o^^j^^wi.     The  other  question  is  as  to  the  admissibility  of  a  question  put 
M*intosh  t;.     *^  *  wituess.     This  exception  also  must  be  disallowed.     There  is 
Flowerdew.    no  issue  of  justification  taken,  and  the  Lord  Justice-  Clerk  was 
correct  in  rejecting  that  evidence. 

Lord  Murray. — This  question  is  yery  important  for  its  bear- 
ing on  the  undoubted  privilege  which  aU  litigants  have,  to  state 
anything  whatever  that  is  pertinent  to  the  cause.     In  this  case 
the  pursuer  first  of  all,  in  the  former  discussion,  contended  that 
the  word  maUciously  should  not  have  been  in  the  issue  at  all,  on  the 
ground  that  the  statements  in  the  summons  of  reduction  were  not 
pertinent.     The  defender  maintained  that  the  issue  ought  not 
only  to  have  the  word  maliciously^  but  that  the  pursuer  was  bound 
to  prove  the  statements  were  made  without  reasonable  cause.  The 
case  came  before  the  Court  to  settle  that  very  point  before.     The 
Court  held  they  could  not,  beforehand,  settle  it.     They  approved 
of  the  word  malicious  being  in  the  issue,  according  to  practice, 
but  thought  it  should  be  left  for  the  Judge  trying  the  cause  to  say 
whether  the  statement  complained  of  was  pertinent  to  the  sum- 
mons of  reduction  or  not.    There  has  been  no  argument  to  satisfy 
me  that  these  were  pertinent  or  relevant.  If  the  idea  that  anything 
that  has  any  connection  whatever  with  the  cause  is  pertinent  were 
true,  a  man  might  raise  any  sort  of  slander  whatever  in  a  judicial 
pleading.    But  just  as  the  privilege  is  great,  it  ought  to  be  care- 
fully guarded  against  abuse. 

As  to  the  other  exception, — it  was  no  part  of  the  cause  why 
Mcintosh  was  dismissed,  and  therefore  the  question. was  rightly 
disaUowed. 

Lord  Mbdwtn  concurred. 

Lord  Justice- Clerk. — The  privilege  allowed  to  litigants  to 
make  statements  regarding  third  parties  necessary  for  their  cause, 
is  a  most  important  one ;  but  its  nature  and  extent  must  vary 
according  to  the  nature  of  the  case,  and  the  period  of  the  litigation 
when  it  is  exercised.  No  privilege  is  higher  than  that  belonging 
to  expressions  in  a  summons,  when  they  are  pertinent  to  the  ob- 
ject for  which  the  writ  is  taken  out,  but  it  must  not  be  abused. 
As  to  the  second  exception,  no  issue  of  justification  was  taken, 
and  therefore  the  proof  attempted  of  the  cause  of  Mcintosh's  dis- 
missal was  inadmissible. 

The  Court  disallowed  the  exceptions. 

L.  M.  Macarc^  W.S.^  Pursuer's  Agent 
Wotherspoon  Sf  Mackj  Defender's  Agents. 
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FIRST  DIVISION. 

Skqxjbstbation,  Charles  Walker,  Deceased.  No.  53. 

Se^pmbraiion — Meeting  of  Crmfiitors.— Where  the  stotutory  notice  of  14 

diL|«  previous  to  meeting  of  the  creditors  on  a  bankrupt  estate  cannot 

le  given,  so  as  to  admit  of  sach  meeting  being  held  within  the  21  days 

a&er  confirmation  of  the  trustee,  the  proper  course  is  for  the  trustee  to 

apply  bj  petition  to  the  Court,  who  will  grant  authority  for  fixing  a  day 

for  such  meeting. 

The  estate  of  the  deceased  Charles  Walker  having  been  se-  Deo.  2.  iSfti. 
qaestrated,  a  trustee  was  confirmed  on   17th  November   1861..  ^-^t"^' 
The  bankrupt  act,  §  65,  provides,  that  the  trustee  shall  fix  a  day  waU^r.'^  ^ 
for  holding  a  meeting  of  the  creditors  not  sooner  than  fourteen 
days,  nor  later  than  twenty-one  days  from  the  date  of  the  trus* 
tee's  confirmation ;  $  75  provides,  that  notice  of  meetings  of  cre- 
ditors shall  be  advertised  in  the  Edinburgh  Gazette  fourteen 
days  before  the  day  of  meeting.     A  day  for  holding  this  meet- 
ing was  fixed,  but  in  consequence  of  a  change  of  agency  in  the 
country,  the  statutory  notice  for  the  Gazette  did  not  arrive  in 
Edmburgh  till  after  the  publication  of  the  Gazette  of  21st  No- 
vember ;  consequently,  the  trustee  having  been  confirmed  on  the 
17tb,  the  notice  of  fourteen  days  required  by  §  75,  could  not 
be  ^ven  before  the  expiry  of  the  twenty-one  days  provided  for 
under  the  §  65. 

The  trustee  on  the  sequestrated  estate  now  presented  an  appli- 
caUon  to  the  Lord  Ordinary  on  the  Bills,  craving  his  Lordship  to 
fix  a  day  for  holding  the  meeting  of  the  creditors,  and  to  appoint 
information  thereof  to  be  made  in  the  Gazette,  in  order  that 
the  requirements  of  the  statute  might  be  complied  with. 

The  Lord  Ordinary  (Cowan)  reported  the  point  to  the  Inner- 
House,  as  he  was  doubtful  whether,  as  Lord  Ordinary  on  the  Bills, 
be  had  power  to  appoint  such  meeting.     He  referred  to  the  case 
of  Fyffe,  1 7th  February  1844,  6  D.  686,  where  a  similar  difficulty 
baring  occurred,  the  Court  interfered  to  rectify  it.    This,  however, 
had  been  done  on  a  petition  presented  to  the  Court.     The  pre- 
sent application  had  been  made  to  the  Lord  Ordinary,  and  not  to 
the  Inner-House,  with  a  view  of  saving  expense. 

Crichtan  appeared  for  the  petitioner. 

On  consideration,  the  Court  determined  that  the  proper  course 
was  to  present  a  short  MS.  petition  to  the  Inner-House,  praying 
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Dec  2. 1851.  ^^^  ^^®  Decessary  authority  to  fix  a  new  day  for  the  meeting.  This 
^"^^^Y-^^    was  accordingly  done,  and  the  Court  appointed  a  day  for  the 
W^Sr™*^**"*  meeting  of  the  creditors,  and  granted  authority  for  intimation 
thereof  in  the  Edinburgh  Gazette. 


SECOND  DIVISION. 

Forbes  v.  Morrison  and  Stuart. 
No.  64. 

Right  of  Wa^f^Mmutei  of  Road  Ihuteea^ShuHing  up  of  Road. — ^In  an 

action  of  a  right  of  way,  circumstances  in  which  heldy  that  there  was  no 

sufficient  evidence  of  the  road  having  been  regularly  shot  up  by  the  Road 

Trustees,  as  alleged  by  defender.    An  opinion  indicated  by  one  Judgo 

against  the  authenticity  of  unsigned  minutes  of  Road  Trustees. 

Dec.  2. 1861.      ^^^  ^^  ^^  action  to  have  it  found  and  declared,  that  a  road 
^i^y^^    passing  through  lands  of  which  Morrison  was  proprietor  and  Stuart 

MotSoil  &c  teo*^^^  ^^  *  public  road,  or  at  least  that  the  pursuer  had  a  right 
of  servitude  over  it.  The  following  issue  went  to  a  jury : — "  It 
being  admitted  that  the  defender,  Mr  Morrison,  is  proprietor  of 
the  lands  of  Muirton,  and  other  lands  in  the  parish  of  Forgue : 
Whether,  for  forty  years,  or  for  time  immemorial,  preceding  the 
4th  day  of  November  1850,  there  existed  a  public  road  through 
the  said  lands,  running  in  an  easterly  direction,  on  or  near  to  the 
north  side  of  the  bum  of  Forgue  from  a  public  road  near  the 
church  of  Forgue  to  a  public  road  which  leads  to  the  ford  on  said 
bum  at  mill  of  Forgue  ?*' 

At  the  trial,  after  the  pursuer's  case  was  closed,  the  defenders 
admitted  that  the  road  in  question  had  been  a  public  road  before 
1813,  and  had  been  under  the  management  of  the  road  trustees, 
but  they  averred  that  it  had  been  shut  up  by  the  trustees  in  1813, 
and  remained  shut  up  since.  And,  in  support  of  this  plea,  they  led 
evidence.  They,  inter  alicLy  put  in  a  minute,  which  they  alleged 
to  be  a  minute  of  the  road  trustees,  taken  from  what  they  alleged 
to  be  their  minute-book.  It  bore  these  words,  ^^  and  the  above- 
named  gentlemen  are  hereby  authorized,  as  soon  as  possible,  to 
take  the  necessary  steps  for  shutting  up  of  the  present  road,  from,'' 
&c.,  naming,  amongst  others,  the  road  in  question. 

To  this  minute  the  pursuer  objected  as  inadmissible  in  evidence, 
being  unsigned,  and  otherwise  unauthenticatedt     The  minute  was 
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Teoeired  under  reservation  of  the  question  of  its  admissibility.  Dec.  2. 1851. 
The  jnry  retomed  the  following  verdict : — **  They,  in  respect  of    ^*'"^^^*^ 
the  matters  proved  before  them,  find  for  the  pursuer,  but  subject  Momsoa,  &c 
to  the  reservatioDB  on  questions  of  law  stated  in  the  Lord  Justice- 
(9eik*8  notes."     The  questions  here  referred  to,  and  on  which  the 
verdict  vras  to  depend,  were — 

1,  Whether  any  competent  or  adequate  evidence  is  produced  of 
any  proceedings  by  the  road  trustees  in  regard  to  the  shutting  up 
ctf  the  road  m  question  ? 

3.  Whether  the  evidence  produced,  if  admissible,  is  sufficient  to 
ptove  that  the  road  was  shut  up  by  the  trustees  in  terms  and  in 
compliance  with  the  Aberdeenshire  Road  Act  then  in  force  —or 
ODly  prove  that  certain  steps  were  authorized  with  a  view  to  fur- 
ther and  more  regular  procedure  and  resolutions  as  to  the  said 
road? 

3.  Whether,  if  the  road  was  not  actually  shut  up  by  the  alleged 
procedure  of  the  trustees,  on  which  the  defenders  rely,  the  facts 
in  evidence  subsequent  to  the  year  1813,  establish  a  legal  pre- 
sumption that  the  road  had  been  duly  and  regularly  shut  up,  so 
as  to  entitle  the  defenders  to  a  direction  to  the  jury,  that  the  road 
had  been  shut  up  from  1813,  and  no  longer  remained  a  public 
road? 

The  Lord  Justice-Clerk  had  directed  the  jury  on  these  points 
in  favour  of  the  pursuer,  and  it  was  agreed,  that  if  the  Court  held 
this  direction  was  wrong,  judgment  was  to  be  entered  for  the 
defenders — ^if  right,  that  it  should  stand  for  the  pursuer* 

The  case  now  came  before  the  Court — 

Cook  and  Deim  of  Faculty  (with  them  the  Solicitor- General), 
for  defenders. 

MomVf  (with  whom  E.  S>  Gordon  and  Inglis),  for  pursuer, 
argued — That  the  minute  not  being  signed,  &c.,  and  no  evidence 
being  produced  of  its  authenticity,  could  not  be  received  in  evi- 
dence. Next,  the  Turnpike  and  Commutation  Act  for  Aberdeen 
requbes,  section  71,  that  it  shall  be  lawful  for  the  road  trustees  to 
drat  up  roads,  **  Provided  always,  that  notice  of  the  resolution  to 
diDt  up  any  such  road  be  given  by  advertisement  at  the  churches 
of  the  parishes  through  which  the  said  road  passes  for  two  consecu- 
tive Sundays,"  before  it  is  shut  up.  Of  this  notice  no  evidence  is 
produced.  Lastly,  the  evidence  shews,  that  although  attempts 
have  been  made  to  shut  up  the  road  since  1813,  they  have  not 
been  acquiesced  in. 

Lord  Cockburn. — On  the  first  point,  he  did  not  wish  to  give 
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Dec.  2. 1851.  any  countenance  to  the  authenticity  of  unsigned  minutes  of  road 
J,  ^T'*'^''**^    trustees ;  and  were  he  giving  judgment  on  that  question,  his  opi- 
Morrison,  &&  nion  would  rather  be  that  signature  was  necessary.     But  waiying 
that  ppint,  he  was  of  opinion  that  the  minute  w^s  sufficient  eTi- 
dence  of  a  resolution  on  the  part  of  the  road  trustees  to  shut  up 
the  road.     But  then,  notice  was  necessary,  and  we  must  have 
proof  that  it  was  given.     Here,  however,  there  is  no  direct  proof 
of  this  notice.     It  is  said  there  is  indirect  proof, — in  the  circum- 
stance of  the  road  having  ceased  to  be  used  since  that  time,  and 
that  the  evidence  of  this  furnishes  a  legal  presumption  that  the 
road  was  duly  and  regularly  shut  up.     But  the  evidence  goes 
rather  the  other  way,  and  shews  that  notwithstanding  attempts 
made  to  shut  up  the  road,  the  people  have  obstinately  adhered  to 
their  right  to  use  it.   I  think,  therefore,  the  verdict  must  stand  for 
the  pursuer. 

The  other  Judges,  without  expressing  any  opinion  on  the  first 
point,  were  of  the  same  opinion  as  to  the  others. 

Verdict  stands  for  pursuers. 

Webster  and  Renny^  W,8.  Pursuer's  Agents. 

Bobej't  Itvine  and  Ewnett  4'  AtuUrson^  W.S,^  Defenders*  Agents. 


SECOND  DIVISION. 

j^Q^  5g^  M'Intosh  V,  Flowerdew. 

Jury  Trial— Expenses— Damages^  Slander. — ^In  an  action  of  damages  for 
de&mation,  the  Jury  found  for  the  pursuer  with  only  one  farthing  of 
damages.     Expenses  allowed  to  him. 

Dec  8. 1851.      In  this  case  (see  ante  p.  94),  the  jury  had  found  for  the  pursuer 
^"^'^^^^^      with  one  farthing  of  damages.     It  now  came  before  the  Court  on 
Flowerdew.     a  motion  by  the  pursuer  to  apply  the  verdict,  and  for  expenses. 

Penney  and  the  Solicitor- General  objected  to  the  claim  for  ex- 
penses. The  recent  case  of  Mason  v.  Tait,  26th  June  1851,  has 
settled  that  there  is  no  invariable  rule  by  which  the  pursuer  ob- 
taining the  smallest  sum  of  damages  in  an  action  for  defamation 
shall  get  his  expenses.  Each  case  must  depend  on  its  own  cir- 
cumstances. The  circumstances  of  the  present  case  are  unfavour- 
able to  the  pursuer.  The  statements  complained  of  were  never 
made  public,  and  no  damage  has  been  instructed  by  him.  The 
action  should  never  have  been  brought  into  this  Court. 
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Pattony  for  tbe  pursuer.     The  circumstances  of  the  case  of  Dec.  3  1851. 
Mason  were  peculiar.     There,  an  issue  in  justification  was  taken,     ^^^'^'^^^ 
and  the  jury,  by  finding  for  the  pursuer,  with  only  one  farthing  of  i^i^,^erdew. 
damages,  virtually  decided  against  her.     The  general  rule  is,  that 
expenses  shall  follow  a  verdict  for  damages,  however  low.     Gar- 
diner V.  M'Kenzie,  24th  June  1846,  8  D.  859  ;  Laing  v.  Mathie- 
son,  23d  June  1841,  3  D.  434.     The  pursuer  here  did  not  seek  to 
prove  substantial  damages,  but  only  to  vindicate  his  character, 
which  he  baa  done. 

Lord  Justice-Clerk.  This  case  differs  essentially  from  the 
case  of  Mason  v.  Tait.  In  this  case  a  party — a  professional  man — 
having  dismissed  his  servant,  chooses  to  abuse  his  privileges  as  a 
liligant  to  slander  him  in  the  Supreme  Court.  No  doubt  the 
dander  was  not  sufficiently  known  in  Dundee  (where  the  pursuer 
resides)  to  produce  injury  to  his  character  ;  nor  has  he  proved 
such  injury  ;  but  he  bas  vindicated  his  character.  The  defender 
gets  well  off  with  only  nominal  damages.  In  the  case  of  Mason,  I 
sol  only  thought  the  character  of  the  pursuer  had  not  been  vindi- 
cated, bnt  that  the  jury  intended  to  leave  the  woman  under  a 
stigma.  Indeed,  as  Judge,  I  thought  justification  had  been 
proved. 

Loan  CocKBURN.  I  follow  the  same  principle  here  which 
guided  my  opinion  in  Mason's  case,  where  I  was  of  opinion  ex- 
penses ought  to  have  been  given  to  the  pursuer. 

Lord  Murray.  As  in  Mason's  case  I  thought  expenses  should 
not  be  given,  because  the  Judge  who  tried  it  was  of  that  opinion, 
80  here,  I  am,  for  the  same  reason,  of  opinion  they  ought  to  be 
given.  The  opinion  of  the  Judge  trying  the  cause  must  always  be 
most  satisfactory. 

Lord  Mbdwtn.  I  concur  in  thinking  expenses  must  be  given 
to  tbe  pursuer.  In  the  ordinary  case  undoubtedly  that  is  the  rule, 
iiowever  small  tbe  damages. 

The  Co0RT  accordingly  found  expenses  due. 

2/-  M,  3facaraj  W.S,,  Pursuer's  Agent. 
Wothersjxxm  and  Jfack,  W.S.^  Defender's  Agents. 
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OUTER  HOUSE— JURY  COURT. 
Before  Lord  Rutherfurd  and  a  Jdrt. 

^o.  56.  Robertson  v.  Conolly. 

Process — Jury  Trial — Opening. — 13  and  14  Vict.  c.  36. — Opinion  of 
the  Judge  in  favour  of  a  brief  opening  of  the  facts  on  both  sides,  to  the 
exclusion  of  observations  anticipating  the  evidence. 

Evidence — Cansequeaiial  Damage* — Circumstances  in  -which  held  not 
incumbent  on  the  pursuer  to  lead  direct  and  positive  evidence  of  the 
defender's  knowledge  of  wrongful  conduct  causing  damage,  but  the  &ct 
of  the  knowledge  to  be  derived  from  a  view  of  the  whole  case. 

Dec.  3. 1851.      By  this  action,  the  pursuer,  a  coach-hirer  in  Northumberland 
^*^^^"*''^    Street,  Edinburgh,  sought  to  recover  damages  for  the  loss  of  a 
Conoilj.         chesnut  gelding,  and  two  other  horses,  which,  it  was  alleged,  had 
been  destroyed  in  the  following  circumstances: — The  pursuer 
had  hired  from  the  defender  grazing  for  a  chesnut  gelding,  in  a 
park  at  Greenhill,  near  Bruntsfield  Links,  and  which  he  was  in 
the  habit  of  letting  out  to  parties  in  need  of  pasture   for  grazing 
horses  or  cattle.  Into  this  park  the  chesnut  gelding,  valued  at  £21, 
sound  and  in  good  health,  was  accordingly  put ;  and  there  it  re- 
mained for  five  or  six  weeks.     While  in  the  park,  it  was  averred 
that  the  defender  by  himself,  or  his  servants,  had  also  put  into  it 
a  grey  poney  in  a  state  of  disease  from  farcey  or  glanders,  with 
which  the  pursuer's  chesnut  gelding  was  in  consequence  infected, 
and  became  unwell.     The  pursuer  not  knowing  the   cause  of 
disease  took  home  the  gelding  and  put  him  into  his  stable,  when 
he  soon  broke  out  with  farcey  or  glanders,  and  died,  infecting  at 
the  same  time  two  others  of  the  pursuer's  horses,  a  grey  horse 
and  another  chesnut  horse,  respectively  valued  at  the  sum  of 
L.24,  both  of  which  became  so  diseased  that  they  had  to  be  de- 
stroyed. 

For  these  losses  the  pursuer  claimed  damages,  and  consequen- 
tial damages. 

The  defender  denied  the  libel,  and  the  case  this  day  went  to 
trial,  on  an  issue  embracing  the  facts  above  narrated,  and  the  con- 
sequent liability  of  the  defender. 

Damages  laid  at  L.69  for  value  of  the  horses,  and  L.50  for  loss 
of  services  and  expenses. 

fVoodsLud  Pattisariy  junior  counsel  on  either  side,  opened  their 
respective  cases  with  a  simple  statement  of  the  grounds  of  action 
aud  defence.     And 
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LoBD  BuTHSttFUSDy  addressing  the  jury^  explained  that  by  Bee  8. 1851. 
the  recent  statate  a  change  had  been  made  in  the  form  of  pro-    'r^T^^ 
cedme  at  these  trials ;  and  now  there  were  two  speeches  on  the  Conolly. 
eWdeoce  after  it  was  all  led.    The  case  had  been  correctly  opened 
for  the  parties,  the  junior  counsel  having  left  all  comments  on  the 
eridoioe  to  their  seniors. 

T%e  Lord  AdvocaUf  senior  counsel  for  the  pursuer,  addressed 
the  joiy  on  the  whole  case,  and  was  followed  by  G.  Belly  the  de- 
fender's senior. 

LoBD  SuTHfiBFXJBD  charged  the  jury.    The  question  came  to 

be  merely  a  weighing  of  the  evidence.     The  pursuer  was  bound 

to  prove  that  the  defender  put  the  grey  poney  into  the  field  ^^  wrong- 

fidly,"  and  ''in  the  knowledge^  of  its  being  diseased.    It  was  not 

incumbent  on  the  pursuer  to  bring  direct  and  positive  evidence  of 

soch  knowledge  on  the  part  of  the  defender.    It  was  for  the  jury 

to  determine  as  to  that  knowledge,  and  the  defender's  ''  wrong- 

fbr  conduct  fix>m  a  view  of  all  the  evidence  led  on  both  sides. 

Verdict  for  the  pursuer.    Damages  in  ftill,  L.40. 

Junner  4r  Stuart,  S.S.C.,  Pursaer's  Agents. 
IVaiiam  Hunty  W.S.,  Defender's  Agent. 


FIRST  DIVISION. 

Williamson  v.  Shabpe.  No.  57. 

Ad  l^S^—PubliccUion  of  Entail, — ^In  a  redaction  of  a  disposition  of 
kads  entailed,  but  where  the  deed  of  entail  had  not  been  registered  pre- 
Tbns  to  the  date  of  the  disposition,  hM  that  the  judicial  production  of 
tbe  deed  of  entail  previous  to  registration  was  not  pablication  in  the 
sense  of  the  statute,  so  as  to  invalidate  the  disposition. 

This  was  a  reduction  of  a  disposition  of  the  entailed  lands  ofDec  8.  I85i. 
Kilnudiew,  and  of  deeds  following  thereon,  raised  by  Thomas    ^T*^"**^ 
Williamson,  surgeon  in  Leith,  as  a  substitute  under  the  entail,  gharpe. 
The  entail  was  executed  on  19th  July  1687,  but  was  not  recorded 
mta  the  11th  March  1820.     The  last  heur  of  entail,  William 
Biydie  Napier,  resided  in  the  State  of  Virginia,  in  North  America, 
and,  on  his  succession,  opened  a  negotiation  with  the  defender's 
£ither,  the  late  Alexander  Sharpe,  Esq.,  for  a  sale  of  the  estate^ 
to  Mr  Sharpe.     The  parties  came  to  terms  in  the  month  of  Feb- 

X 


106  CASES  DECIDED  IN  THE  No.  57. 

Dec  3. 1861.  ruary  1820,  and  on  6th  March  thereafter  a  dispo&itioD  was  granted 
wmifOMon  V  ^y  *^®  seller  "in  consideration  of  the  sum  of  £5^616  instantly 
Sharpe.  advanced  and  paid ;  "  and  upon  this  Mr  Sharpe  was  infeft  conform 

to  instrument  of  sasine,  dated  and  recorded  at  Edinburgh  on  the 
7th  and  11th  March  1820.  In  the  meanwhile  a  substitute  under 
the  entail  had  been  endeavouring  to  prevent  the  completion  of  this 
arrangement  by  procuring  a  registration  of  the  entail.  A  petition 
with  this  view  was  presented  to  the  Court  on  28th  February,  au 
order  for  registration  was  pronounced  on  the  llth  March,  and  on 
same  day  the  entail  was  duly  recorded  in  the  Register  of  Tailzies, 
thus  corresponding  in  date  with  the  sasine  in  favour  of  Sharpe. 

In  1822  the  pursuer^s  aunt,  Mrs  Brydie,  instituted  an  action  of 
declarator,  irritancy,  and  reduction-improbation  for  setting  aside 
the  deeds  above  mentioned  in.  favour  of  Sharpe,  which  action, 
however,  was  eventually  discharged  in  1824.    The  present  action 
was  brought  to  have  the  same  deeds  reduced,  and  also  a  bond 
and  disposition  in  security  by  Sharpe,  in  favour  of  Joseph  Bain  of 
Morriston,  and  deeds  following  thereon;  and  also  a  disposition 
and  assignation  of  said  bond  and  disposition  in  security,  in  favour 
of  the  deceased  James  M^Arthur,  and  instalment  of  sasine  there- 
on.   MArthur^s  trustees  were  thus  parties  to  this  action,  which 
was  also  directed  against  Sharpe,  the  son  of  the  original  disponee. 
The  pursuer  concluded  for  reduction,  on  the  ground  that  the  dis- 
position in  favour  of  Sharpe  was  granted  in  contravention  of,  and 
with  the  fraudulent  purpose  of  defeating  the  entail ;  and  that  the 
said  disposition  and  sasine  following  thereon  were  executed  after 
a  proper  application  had  been  made  to  the  Court,  to  have  the  en- 
tail recorded ;  and  iurther  in  the  4th  reason  of  reduction,  the  pur- 
suer concluded  that  the  bond  granted  by  Sharpe  to  Bain  was 
void  and  null,  as  proceeding  from  a  party  non  habens  potestatem. 

The  Lord  Ordinary  (Ivory)  held,  that  in  the  question  with 
M^ Arthur's  trustees,  even  although  the  title  of  the  other  defender, 
Sharpe,  should  eventually  be  set  aside  for  fraudulent  conspiracy 
between  his  ancestor  and  the  former  heir  of  entail,  it  could  not 
affect  them  representing  an  onerous  third  party,  who  bona  fide 
relied  on  the  faith  of  the  public  records,  and  was  entitled  to  do  so. 
No  isiiium  reaU  attached  to  the  title  so  made  up. 

His  Lordship,  therefore,  so  far  as  regards  the  question  with 
MArthur's  tnistees,  repelled  the  reasons  of  reduction,  assoilzied 
and  decerned,  finding  expenses  due :  and,  as  regards  the  defender 
Sharpe,  remitted  the  case  to  the  Issue  Clerks. 


u 


No.  57.  COURT  OF  SESSION.  107 

Williamsoii  and  Sharpe  reclaimed.  ^^*  ^'  ^^^^' 

Paitkan  and  IngKs  for  reclaimers. — This  interlocutor  is  prema^  Wimjunfion 
ture,  and  ill-founded  hi  point  of  law.  The  act  1685  does  not  say  Sbarpe. 
that  such  tailzies  only  as  are  inserted  in  the  register  shall  be  effec- 
tual The  register  is  to  l>e  evidence  merely  that  the  deed  has  been 
jufidally  produced.  The  judicial  production  of  the  deed  of  en- 
tttl,  along  with  the  petition  for  registration,  is  equivalent  to  pub- 
lieadon  to  all  the  lieges,  and  renders  the  deed  effectual  from  the 
date  of  sucb  publication.  Li  this  way,  publication  of  thb  entail, 
being  prior  to  the  date  of  Sharpens  sasine^  was,  therefore,  a  blot  on 
Us  title.  M^  Arthur  was  bound  to  make  inquiry  and  satisfy  him- 
adf  that  his  anthor's  title  was  good. 

P.  Show- waA'  Dean  ofFaeuUy^  for  respondents. — According  to 
a  sound  construction  of  the  Act  1685,  an  entail  is  not  effectual 
against  third  parties  until  registered  in  the  Register  of  Entails. 
Judicial  production  is  not  publication. '  An  entail  not  registered 
has  not  the  autiiority  of  this  Court  interponed  to  it.  Grahame  v. 
Grahame^  6th  OcU  1831,  5  W.  and  S.,  759  ;  SmoUet  v.  SmoUefs 
Crtditorsy  14th  May  1807,  Ap.  to  Dictionary,  voce  Tailzie,  No.  12; 
Dnunmand  v.  Munro^  30th  August  1831,  5  W.  and  S.  859  ;  Ross 
?.  Dmmmondj  9th  Feb.  1836,  Fac.  Decisions,  xi.  374.  Erskine, 
B.3,  T.  5,  §  10. 

Tins  Lord  President.^ — There  are  no  solid  grounds  for  sus- 
taining the  reduction  now  before  us.  Whatever  appears  on  the 
summoDS  as  to  a  conspiracy  in  1820  to  defeat  this  entail  is  foreign 
to  this  discussion,  for  there  are  no  special  allegations  to  connect 
the  heir  in  possession  with  any  of  these  proceedings.  But  what 
is  maintained  is,  that  the  security  is  not  available  in  respect  of  the 
peculiar  circumstances  that  took  place  in  regard  to  the  recording 
of  the  entail.  This  ground  of  reduction  rests  solely  on  the  allega- 
tioQ  that  the  security  was  obtained  in  violation  of  the  deed  of  en« 
tail,  and  was  executed  after  the  proper  application  to  the  Court  to 
have  the  tailzie  recorded.  I  know  of  no  case  in  which  it  has  been 
found  that  when  the  question  comes  to  be,  was  there  a  recorded 
entail  at  the  time  a  particular  transaction  took  place,  that  the  pre* 
limioary  steps  necessary  to  the  recording  an  entail  have  cut  down 
any  instrument  whatever.  Production  of  the  deed  to  the  Court 
is  not  publication  in  the  sense  6(  the  Act  of  Parliament.  The  in- 
terponing  of  the  authority  of  the  Court  is  worth  nothing,  unless 
accompanied  with  a  vi^arrant  to  the  Lord  Clerk-Register  to  record. 
All  these  measures  are  merely  precedent  to  the  recording.     That 

NO.  V.  VOL  I.  H 
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Dec.  3. 1851.  was  not  a  deed  of  entail  in  point  of  form  till  the  final  fiat  of  the 
^..j.  Court  ordering  registration  was  given  effect  to.     Therefore  there 

8ha  pe.  are  no  legal  grounds  on  which  I  can  think  of  overturning  this  j  udg- 

ment. 

Lord  Fullerton  was  of  the  same  opinion.  After  the  paBsing 
of  the  statute  1685,  publication  was  necessary  to  the  efficacy  of 
every  entail  against  third  parties ;  an^  no  point  in  our  practice 
is  better  settled  in  law  than  is  the  necessity  of  registration  to  the 
efficacy  of  an  entail.  The  case  of  Drummond  makes  that  very 
clear.     This  part  of  the  case  is  quite  untenable. 

Lord  Cuninghamb  also  concurred.  The  doctrine  laid  down 
by  Erskine  in  the  passage  before  referred  to  is  confirmed  by  Lord 
Stair,  B.  III.,  T.  9,  §  16,  and  the  various  cases  reported  in  the 
Dictionary,  voce  Fraud,  4886,  &c. 

Lord  Ivort  remained  of  the  opinion  expressed  in  his  interlo- 
cutor. To  allow  the  reading  of  the  statute  contended  for  by  the 
pursuer  would  be  to  upset  the  construction  put  upon  it  for  centu« 
ries.  Production  of  the  deed  in  Court,  not  registration,  would 
henceforth  be  the  rule  for  giving  efficacy  to  entails. 

The  Court,  therefore,  adhered  to  the  interlocutor  reclaimed 
against  as  in  the  question  with  Sharpe,  and  remitted  to  the  Lord 
Ordinary,  reserving  all  questions  of  expenses,  and  also  refused 
Williamson's  reclaiming  note,  with  additional  expenses. 

Patrick  Graham,  W.S*,  Agent  for  Pursuer. 

Alexander  Naime,  W,S,i  Agent  for  M' Arthur's  Trustees. 

James  Newton  W.S,,  Agent  for  the  Defender,  Mr  Sharpe* 


TEIND  COURT. 
No.  68.  Bell  and  Others  w.  The  Officers  of  State. 

Erection  of  Saint  Columba's  Gaelic  Churchy  Glasgow,  into  a  separate  Pa- 
m/*,  7  andS  Vict.  c.  44,  a.  12.  ^^ 

Dec.  3  1851.      This  was  a  summons,  by  which  the  pursuers,  Robert  Bell,  Esq. 

Jrr^^*^     advocate,  procurator  for  the  Church  of  Scotland;  the  very  Rev. 

The'officers    John  Lee,   D.D.,  and  others,  trustees  of  the   Gaelic  Church, 

ot  State,         situated  within  the  barony  parish  of  Glasgow,  known  as  the  Gaelic 

Church  of  St.  Columba,  concluded  under  the  authority  of  the  7 

and  8  Vict.  c.  44,  sec.  12,  and  with  reference  to  the  constitution 

of  the  said  Church,  to  have  it  found  and  declared,  that,  the  said 
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Church  of  St.  Columba  should,  with  the  congregation  thereof,  l>ec.  8. 1851. 
though  the  members  of  said  congregation  be  scattered  over  seve-        ^^  ^ 
xa)  pari^es,  be  erected  into  a  separate  parish,  without  any  territo-The  Officers 
rial  district  being  assigned  to  such  parish  exclusively,  to  be  called  °    ^^^ 
in  all  time  coming  the  parish  of  St  Columba,  Glasgow,  under  the 
provision  and  declaration,  that  religious  instruction  and  the  ordi- 
naooes  of  religion  should  be  in  the  Gaelic  language,  to  the  extent 
and  in  the  manner  provided  by  the  constitution  of  the  church — the 
patronage  of  th^  same  to  be  vested  in  the  male  communicants  be- 
longing to  the  congregation,  twenty-one  years  of  age  and  upwards, 
in  full  commanion  with  the  congregation  at  the  time  of  any  vacancy, 
vith  the  usual  alternative  condition  respecting  the  jus  devolutum 
of  the  Presbytery  of  Glasgow. 

And  this  day,  having  heard  Baillie  for  the  pursuers,  the  Lords 
found,  decerned,  and  declared,  in  terms  of  the  conclusions  of  the 
bbel  in  all  respects. 

Wului/H  Young,  W.S.,  Agent. 


TEIND  COURT. 

Petition,  Mbtrick  Bankes.  >Jo.  59. 

Pari^  of  Poolewe — Erection  into  a  separate  Parish. — Circumstances  in 
which  held  that  intimation  to  all  concerned  was  sufficient  evidence  that 
the  limits  of  the  parish  were  properly  settled. 

This  was  a  petition  by  an  heritor  duly  qualified  under  7  and  8  Dec  3.  iSoi. 
Wet.  c.  44,  praying  for  the  disjoining  and  erection  of  the  parish    ^^^7*^ 
of  Poolewe  in  the  county  of  Ross,  setting  forth  that,  under  the     Bankes.' 
anthority  and  provisions  of  the  4  Geo.  lY.  c.  79,  and  5  Geo.  IV. 
c.  90,  an  additional  place  of  worship  in  the  parish  of  Gairloch  and 
Presbytery  of  Lochcarron  had  been  built  and  provided*  and  a 
district  defined  and  set  apart  for  the  same,  conform  to  minutes  of 
Presbytery  ^et  forth,  and  therefore  praying  the  Court  to  erect  the 
flame  into  a  parish  quoad  sacroy  by  the  name  of  the  parish  of  Pool- 
eve.     The  church  had  existed  as  a  Parliamentary  church  for 
alioat  thirty  years. 

j?.  Gordon  appeared  in  support  of  the  petition. 

The  SoUeitar-  General^  for  the  Crown,  submitted  that  there  was 
no  evidence  that  the  heritors  had  settled  and  agreed  with  the 
Presbi^cry  as  to  ^^^  limits  and  bounds  of  the  district. 
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Dec  8. 1851.      The  CouRT  held,  that  this  church  having  now  existed  for  thirty 

p  ^ .        years  as  a  Parliamentary  church,  it  was  now  too  late  to  take  this 

Bankes/    objection.    Intimation  of  the  petition  had  been  made  to  all  con* 

cemed ; — they  therefore  decerned  and  declared  in  terms  of  the 

petition. 

John  Macrat,  W.S.,  Agent. 


FIRST  DIVISION. 

No,  60.  SOUTAR  V.  SOUTAR. 

BUI — Onerosity — Reference  to  Oath, — ^Circamstances  in  which  held  that 
the  onerosity  of  a  bill  which  had  been  granted  as  per  agreement  was 
established  by  the  holder's  deposition  on  a  reference  to  oath. 

Dec.  5. 1851.  This  was  an  action  at  the  instance  of  Christian  Soutar  against 
'-^Y^'  her  brother  for  payment  of  £200  on  a  promissory  note  granted 
Sontar.  by  him,  in  the  following  circumstances : — John  Soutar,  tenant  in 
Ballinshoe,  brother  of  the  piursuer  and  defender,  died  in  1832. 
The  defender,  Peter  Soutar,  on  the  allegation  that  the  executors 
named  in  his  brother's  testament,  had  declined  to  act,  expede  a 
decreet-dative,  with  a  view  to  administering  his  brother's  personal 
estate.  Against  that  estate  the  pursuer.  Christian  Soutar,  pre- 
ferred a  claim  qua  creditor  on  account  of  a  legacy  said  to  be  due 
to  her  under  her  late  father's  deed  of  settlement.  She  and  the 
defender,  at  the  date  of  their  brother's  death,  lived  in  family 
together,  and  so  continued  till  1841.  The  defender  having  then 
married,  the  pursuer  left  his  house;  and  jn  April  1841,  the  de- 
fender granted  the  promissory  note  libelled  on : — 

"  £200.  BaUimhoe,  April  1841. 

Twelve  months  after  date  I  promise  to  pay  my  sister.  Miss 
Christian  Soutar,  tow  bunder  pounds,  as  per  agreeament  hereby 
reffered  too."  (Signed)        "  Pbter  Soutar." 

When  this  note  fell  due  it  was  not  paid ;  and  Christian  Soutar 
thereupon  raised  an  ordinary  action  in  the  Sheriff-Court  to  enforce 
payment.  The  defence  was,  that  the  accounts  of  the  defender's  in- 
tromissions with  John  Soutar's  succession  not  having  been  set- 
tled, it  was  arranged  between  the  pursuer  and  defender  that  he 
should  grant  her  a  bill  in  the  meantime,  payable  at  a  distant  date, 
but  under  the  special  condition  and  agreement  that  her  right  to 
claim  the  contents  of  the  bill  was  to  depend  upon  its  being  found 
that  there  was  a  reversion  of  John  Soutar's  succession  when  the 
affairs  were  wound  up,  and  the  defender's  accounts,  as  executor. 
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inally  settled  ;  and  he  pleaded  that  as  John  Soutar's  funds  ulti-  'Dec  6.  I85i. 
mately  proved  inadequate  for  payment  of  his  debts,  the  pursuer     g^^2^*]| 
oould  not  make  any  claim  upon  the  promissory  note.     The  de-      Soutor. 
fender  professed  himself  perfectly  willing  to  account  for  his  whole 
intronussions  qua  executor.     The  whole  matter  was  referred  to  the 
pnnaei^s  oa^  upon  the  construction  of  which  the  case  now  hinged. 
hter  ofia  she  deponed,  '*  I  did  not  give  the  defender  money 
br  the  bill  in  question.    I  depone  that  he  granted  to  me  the  pro- 
minory  note,  Ko.  2  of  process,  for  L.200,  as  my  share  of  John's 
property  and  effects.     I  wished  L.400  as  that  share,"  &c.     ^^  I 
did  not  receive  said  note  as  for  my  full  share  of  John's  said  effects. 
I  stiD  look  for  a  farther  sum  to  complete  my  share."     She  also  de- 
poned that,  supposing  John's  effects  not  to  have  been  sufficient 
to  pay  his  debt  in  full,  and  that  no  money  would  thus  be  paid  to 
the  defender,  *^  I  certainly  do  not  consider  that  I  was  or  am  en- 
titled to  anything  either."    *^  There  was  no  valuation  of  John's 
^ects  made  at  the  time  of  his  death,  but  one  for  the  inventory 
doty.     No  calculation  was  made  at  the  time  of  the  amount  of  his 
debts,  or  the  value  of  his  effects,  so  as  to  enable  me  to  say  that 
the  value  of  the  stocking  was  sufficient  to  pay  the  debt."     Being 
asked  whether  the  amount  of  her  claim  depends  entirely  upon  the 
value  of  her  late  brother  John's  effects  P  Depones,  **  There  are 
plenty  of  funds,  and  plenty  to  pay  every  body."     ^*  I  can  give 
no  explanation  whatever"  of  the  meaning  of  the  words  ^^  as  per 
agreeament  hereby  reffered  to,"  in  said  promissory  note.     ^*  I  de- 
pone distinctly  that  the  defender,  at  the  time  of  granting  said 
promissory  note,  agreed  unconditionally  to  pay  me  said  L.200  as 
my  share  of  John's  estate.     There  was  nothing  agreed  on  between 
ths  defender  and  me  as  to  the  time  of  payment  of  said  note, 
Euther  than  what  the  said  note  bears." 

The  Sheriff-substitute  held  the  oath  negative  of  the  reference, 
whidi  finding  the  Sheriff  adhered  to. 
The  defender  advocated. 

The  Lord  Obdinart  (Ivort)  foimd  the  oath  negative  of  the 

reference,  but  that  the  question  as  to  the  onerosity  of  the  said  biU, 

aod  the  extent  of  such  onerosity  substantially  resolved  into  a  ques- 

tiOD  of  accounting  as  to  how  far  the  pursuer's  claim,  with  interest 

48  at  the  date  of  the  bill,  really  amounted  to  £200. 

Christian  Soutar  reclaimed. 

P.  ProMer  and  Inglis  for  reclaimer.     The  reclaimer  has  deponed 
"there  is  plenty  to  pay  everybody."     No  matter  what  her  causa 
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Dec.  6. 1851.  scienti<Bf  the  matter  was  distinctly  referred  to  her  oath,  and  other 

^^T^fT^'^    considerations  are  now  excluded.     The  oath  at  this  stage  of  the 

Sontar.      proceedings  must  embrace  the  whole  cause.     White  v.  Murdoch, 

9th  June  1802,  F.  C.     Both  as  to  funds  and  liability  her  answers 

are  distinctly  negative  of  the  reference. 

Solicitor-'  General  for  respondent.  There  is  nothing  in  the  oatb 
to  shew  that  this  was  a  donation  unconditionally,  that  she  was  en- 
titled  to  payment  should  there  be  no  surplus  on  accounting.  It  i& 
said  the  whole  cause  is  referred,  and  that  proof  of  the  existence 
of  funds  is  now  barred.  If  a  party  depones  to  things  extrinsic^  as 
in  regard  to  funds  requiring  an  accounting,  the  oath  can  never  bar 
further  inquiry. 

The  Lord  President  came  to  the  same  conclusion  as  the 
Sheriff-substitute.  The  defender  referred  all  the  facts  and  grounds 
of  action  on  record,  and  on  the  whole  the  pursuer's  oath  was  de- 
cidedly affirmative  of  her  case,  and  negative  of  the  reference. 

Lord  Fullerton.  If  the  question  turned  on  the  amount  of 
John's  succession,  I  should  have  great  doubt  as  to  the  effect  of 
the  pursuer's  depositions,  as  she  pretends  to  have  no  causa  scientice. 
But  it  is  unnecessary  to  go  into  that  point,  for  the  sole  question  is 
agreement  or  no  agreement,  and  on  this  point  the  oath  is  negative 
beyond  the  possibility  of  a  doubt. 

Lord  Cuninghame  concurred  in  thinking  the  oath  negative. 
This  was  a  compromise  or  agneement  respecting  this  succession 
which  the  parties  deliberately  made  for  themselves,  after  having 
had  a  tract  of  years  for  inquiry  and  consideration. 

Lord  Ivory  adhered  to  his  former  opinion. 

The  Court,  therefore,  by  a  majority,  altered  the  interlocutor 
of  the  Lord  Ordinary,  remitted  to  the  Sheriff  simpliciter^  and 
found  the  advocator  liable  in  additional  expenses. 

Graham  Binntfy  W.S.,  Respondent's  and  Reclaimer's  Agent. 
John     homsoiij  S.S.C.,  Advocator's  Agent. 


FIRST  DIVISION. 

No.  61.  Process — Judicial  Factor^  ^c. — Fonn  of  Petition  for  Appointwerft  of 

Dec.  5. 1851.  In  the  Single  Bills  to-day  the  Lord  President  announced  that, 
in  future,  petitions  for  the  appointment  of  judicial  factors,  cura- 
tors, &c.,  must  explicitly  state  the  age  of  the  pupil,  &c.,  and  the 
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▼aloe  of  the  estate,  and  in  the  case  of  an  insane  person,  the  du-  ^ec.  5.  I85i. 
ration  of  his  insanity,  and  the  length  of  time  his  funds  have  been 
intromitted  with  by  his  friends :  Also,  whether  the  party  craved  to 
be  appointed  has  been  acting  as  agent  for  the  pupil  or  insane  per- 
son. This  regulation  had  been  approved  of  by  both  Divisions  of 
the  Court,  and  was  in  like  manner  announced  by  the  Lord  Jus- 
tice-Clerk in  the  Second  Division. 


FIRST  DIVISION. 

Clark's  Trustees  v.  Mrs  Mary  Paterson  or  Hardie.         No.  62. 

Taiameni — Share  of  ChUd — Vesting. — ^A  testator  directed  that  on  his 
joangest  child  attaining  the  age  of  eighteen  his  trustees  should  con- 
Tert  the  residue  of  his  estate  into  cash,  and  divide  the  same  among  his 
ehiidren,  share  and  share  alike :  Held  that  such  share  vested  a  morte  tes^ 
tatom,  Obsarved^  that  *^^  vesting  means  the  power  of  assigning  or  of 
testing." 

The  question  raised  in  this  process,  which  was  a  count,  reckon-  ^^c^&^j85i. 
ing,  and  payment,  was,  whether  the  shares  of  the  residue  of  the  cLirk's  Tnis- 
estate  of  the  deceased  John   Harvey  provided  to  his  children  ^^^^  ^'  S*^®?!" 

•^    *^      .  son  or  Hardie. 

vested  a  morte  testatoris^  or  did  not  vest  till  the  youngest  child 
attained  the  age  of  eighteen  years  complete.  The  deed,  among 
other  provisions,  which  will  be  found  alluded  to  in  the  subjoined 
argument  of  counsel,  provides,  *^  that  as  soon  after  my  said  youngest 
child  have  attained  the  age  of  eighteen  years  complete,  my  said 
trustees  shall  convert  the  remainder  of  my  means  and  estate, 
heritable  and  moveable,  into  cash,  and  pay  and  apply  the  same 
equally  amongst  my  sons  and  daughters,  their  heirs  or  assignees, 
share  and  share  alike." 

The  testator  had  ten  children.     One  of  them,  Catharine,  mar- 
ried, and  survived  her  father,  but  predeceased  the  date  of  the 
youngest  child  reaching  the  age  of  eighteen.     Her  husband,  John 
Clark,  also  died.      His  representatives  now  claim   Catharine's 
share  of  the  residue  of  Harvey's  trust-estate,  along  with  the  other 
beneficiaries,  on  the  ground  that  a  share  vested  in  Catharine  by  sur- 
finog  her  father,  and  passed  to  her  husband  by  marriage,  and 
therefore  now  belongs  to  them  as  his  representatives.     This  action 
iras  directed  against  the  widow  of  the  testator  as  his  sole  sur- 
TiTing  trustee. 

The  Lord  Ordinary  (Wood)  found  in  favour  of  the  claim,  and 
Hardit  reclaimed- 
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Dec.  5. 1851.  Penney  and  Dean  of  Baculty  for  reclaimer.  The  construction 
T  ^^  ^^  must  depend  on  the  apparent  intention  of  the  testator. 
tees  v.  Pater-  The  deed  declares,  that  in  the  event  of  any  of  the  children  dying 
8onorHardie.jjj^^g^lj^^  or  without  isBue  of  their  bodies  before  receiving  pay- 
ment,  the  share  of  the  child  so  dying  shall  be  divided  equally 
among  the  surviving  children.  The  case  so  contemplated  has  novr 
occurred.  The  deed  also  provides  that  the  rents,  interests,  and 
profits  of  the  estate  shall  be  bestowed  in  upbringing,  clothing,  and 
educating  his  children,  until  the  youngest  of  them  shall  attain  the 
age  of  eighteen  years  complete.  There  is  no  allocation  here  to 
each  particular  child.  It  was  thus  clearly  the  intention  of  the 
testator,  that,  until  the  specified  event,  the  beneficiaries  should 
not  have  the  power  of  testing,  and,  therefore,  that  their  shares 
should  not  vest.  The  power  of  testing  is  not  necessarily  implied 
by  the  phrase,  ^' heirs  and  assignees."  Bell  v.  Cheap^  2\8t  May 
1845,  7,  D.  614. 

P.  Fraser  and  Marshall  for  respondents,  argued  that  the  intert* 
tion  of  the  testator  must  be  held  to  have  been  that  the  shares 
should  vest  at  his  death.  It  could  not  have  been  his  intention 
that  in  so  large  a  family  the  eldest  should  not  be  able  to 
avail  themselves  of  their  share,  even  as  a  fund  of  credit.  The 
deed  provides,  that  on  the  youngest  child  attaining  the  age  of 
eighteen  years  complete,  the  trustees  shall  pay  to  the  testator's 
spouse  the  sum  of  £1000,  declaring  that  she  shall  have  full 
power  to  test  on  the  said  sum.  The  deed  also  allows  the  trustees 
to  advance  a  sum  not  exceeding  £100  to  any  one  of  the  children, 
such  payment  to  be  imputed  to  part  paymeut  of  their  share  of  the 
residue,  and  the  residue  is  to  be  paid  to  their  heirs  and  assignees. 
The  share  must  have  first  vested  before  it  could  be  assigned ;  ac- 
cretion to  the  surviving  children  takes  place  only  in  the  event 
of  intestacy,  or  where  there  are  no  heirs ;  but  the  share  in 
question  was  assigned  by  marriage  before  this  destination  took 
place.  Kennedy  v.  Thom^  20th  July  1841,  3  D.  1266  ;  Robertson 
V.  Davidson^  24^A  November  1846. 

The  Lord  President  thought  that  there  was  sufficient  indica- 
tion that  the  intention  of  the  testator  was  that  the  shares  should 
vest  at  his  death.  That  intention  was  to  be  gathered  from  a  con- 
sideration of  the  whole  deed ;  but  he  laid  great  stress  on  the  pro- 
viso that  the  residue  was  to  be  paid  to  the  children,  their  heirs, 
or  assignees.  That  indicated  what  was  in  the  mind  of  the  testator 
at  the  time — that  they  should  have  the  power  of  assignation. 


^0.63. 
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There  k  here  a  legal  assignation  by  marriage ;  and  the  represen-  Dec.  6. 1851. 
tatires  of  Catherine's  husband  were  therefore  in  right  to  claim  her    ^'^^'^-^ 

A^T^  Clark*8  Trus- 

tees ».  Pater- 

LoED  FuLLKBTON  was  of  the  same  opinion.  The  mere  circum-^o'^  ^^  Hardie. 
slance  of  payment  being  postponed  was  as  consistent  with  the 
notion  -of  Testing  as  of  non-vesting.  Vesting  means  the  power  of 
aaagning  or  of  testing.  Here  there  is  only  a  postponed  payment; 
bat  when  made,  it  is  to  the  children,  their  heirs  or  assignees. 
That  authorises  the  power  of  assignation  on  the  part  of  the  children. 

Loans  Cuninghamb  and  Ivory  concurred. 

The  Court,  therefore,  adhered  to  the  Lord  Ordinary's  inter- 
locutor reclaimed  against,  and  remitted  to  his  Lordship  as   to 


ArMbald  MelvUU^  W.S.,  Agent  for  Defender  and  Reclaimer. 
Andrew  Howden^  W.S.,  Agent  for  Pursuers. 


SECOND  DIVISION. 

Mbiklam  o.  Glassfords.  ^^^  g3^ 

IVooess — Adfudication — Parliamentary  Trust — Pleas  in  Law, — Held  that 
an  Act  of  Parliament  vesting  portion  of  an  entailed  estate  in  trustees  for 
the  porpoee  of  ssde,  to  discharge  debts  on  the  estate,  did  not  bar  adjudi- 
cation at  the  instance  of  a  prior  creditor,  there  being  no  special  clause  in 
the  Act  excluding  such  adjudication ;  also,  HtM  that  in  such  adjudica- 
tion it  was  not  necessary  to  call  the  parliamentary  trustees  as  defenders, 
■or  the  heir  of  an  allied  purchaser  under  the  Act,  who  refused  to  im* 
pkment  die  sale — Observed^  that  defences  to  the  adjudication  founded  on 
the  existence  of  the  Act  as  rendering  the  adjudication  incompetent,  were 
yrdmmary^  and  not  dilatory  pleas. 

This  was  an  action  of  adjudication  at  the  instance  of  a  creditor  Dec.  5.  ip5I. 
en  an  entailed  estate  having  right  to  attach  the  fee  of  the  entailed    ^'^"v^"-^ 
estate  for  his  debt.     In  defence  it  was  stated  that  an  Act  of  Par-Q]^^^** 
fiament  had  been  passed  for  a  sale  of  part  of  the  entailed  estate, 
in  aatisCBCtioD,  among  others,  of  the  debts  founded  on,  by  which 
statBte  part  of  the  lands  sought  to  be  adjudged  was  vested  in  the 
Fvliamentary  trustees  therein  named.     It  was  farther  stated, 
that  in  consequence  of  the  powers  conferred  on  the  trustees,  they 
had  sold  a  portion  of  the  lands ;  that  the  purchaser  (who  was  now 
dead)  had  failed  to  pay  the  price  or  implement  the  sale,  and  that 
9n  action  had  been  raised  against  his  heir  for  implement  of  the 
sale,  and  damages.    And  it  was  pleaded  that  the  summons  should 
be  dismissed,  because,  1,  The  trustees  who  were  vested  by  the 
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Dec.  5. 1851.  statute  in  the  lands  mentioned  had  not  been  called  as  parties ;  2, 
, .  ., ,  Because  the  heir  of  the  purchaser  had  not  been  called.    It  was  also 

Meiklam  v.  * 

Glassfovdfi.  pleaded,  3.  that  '^  as  a  Parliamentary  trust  was  created  for  payment 
of  the  debts  in  question,  the  attempt  to  adjudge  the  lands  is  in- 
competent," and,  4.  that,  ^^  as  part  of  the  lands  sought  to  be  ad- 
judged is  not  vested  in  the  defender,  but  is  vested  in  the  parlia- 
mentary trustees,  the  adjudication  as  to  them  is  incompetent.'* 

The  Lord  Ordinary  (Cowan),  by  his  interlocutor,  "  Repels  the 
objections  stated  to  the  competency  of  the  action,  and  the  whole 
other  defences  in  so  far  as  preliminary :  Sustains  the  competency 
of  the  action  as  libelled ;  and  appoints  the  record  to  be  prepared 
on  the  merits." 

The  defenders  reclaimed. 

• 

P.  Shaw  for  reclaimers — The  parliamentary  trustees  should  be 
called.  Bell  v.  Willison,  8th  July  1822,  1  S.  App.  C.  p.  220. 
Brown  v.  Wemyss,  25th  May  1827,  6.  S.  703;  Bennet  v.  Reid's 
Trustees,  27th  May  1828,  6.  S.  854.  The  Lord  Ordinary  deals 
with  the  objections  to  the  competency  of  the  action  founded  on  the 
existence  of  the  parliamentary  trust,  as  being  dilatory  pleas,  and 
dismisses  them  without  allowing  a  record.  He  calls  them  prelimin- 
ary, but  that  term  is  inaccurately  used  for  dilatory.  He  is  wrong  in 
so  doing.  They  are  pleas  on  the  merits,  because,  if  sound,  they  ex- 
haust the  cause,  and  leave  the  pursuer  no  case  on  which  to  go  to  any 
other  Court.  They  bar  action  altogether.  The  defender  was  there- 
fore entitled  to  be  allowed  to  make  up  a  record  for  establishing  them. 
If  they  are  dilatory,  the  defender  has  nothing  to  state  on  record  as 
to  the  merits;  Geils  v.  Geils,  8th  May  1851,  Scot.  Jur.  23,  435 ; 
Lord  Chancellor's  speech.  The  Act  of  Parliament  declares  that 
adjudication  shall  not  be  competent  at  the  instance  of  any  creditor. 

Dean  of  FacuUi/y  (with  whom  Mure)  for  respondents.  The 
Act  of  Parliament  was  made  applicable  only  to  part  of  the  entail- 
ed estates,  while  the  adjudication  extends  to  the  whole.  It  only 
gives  a  power  to  sell  and  no  power  to  intromit  with  the  rents,  and 
the  trustees  have  never  done  so.  Next,  it  provides  that  until  a  sale 
takes  place,  *^  the  heir  of  entail  in  possession,  for  the  time  being, 
shall  be  entitled  to  use  and  exercise  all  the  powers  and  privileges 
competent  by  law  to  any  heir  of  entail,"  so  that  until  estate  is  sold 
there  is  no  divestiture  of  the  heir.  Accordingl}',  after  the  Par- 
liamentary trust,  he  granted  bond  of  annual-rent  over  the  land» 
for  £4000,  and  the  First  Division  sustained  it  as  a  good  bond  ; 
Glassford's  Executors  against  Scott  and  Others,  9th  March  1850, 
12.  D.  902.     Can  it  now  be  said  the  heir  has  not  the  fee  of  the 
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estate?  Campbell  against  Campbell,  11th  July  1828.     (Counsel  Dec.5.  ii^5i. 
was  stopped  by  the  Court  in  his  argument.)  ^*"^^^*^ 

Lord  Justice- Clerk. — There  is  no  difficulty  in  this  ease.     In  GUBsfords! - 
ibe  first  place,  nothing  but  an  express  clause  in  the  Act  of  Par- 
liament can  make  it  a  ground  for  stopping  diligence  for  debts 
anterior  to  the  Act ;  but  there  is  none  such  here ;  therefore  the 
pursuer  was  not  bound  to  call  the  trustees,  because  not  bound  to 
recognise  their  right      As  to  calling  the  purchaser's  heir  it  would 
be  preposterous  to  require  an  entailer's  creditor  to  call,  in  an  adju- 
dication for  his  debt  some  one  liable  in  damages  for  failure  to 
implement  an   authoritative  sale.      The  two   defences  founded 
on  those  parties  not  being  called  are  dilatory.     Perhaps  all  the 
defences  are  so;   but  assuming  the  others,   from  the  mode   in 
which  they  are  worded,  to  be  preliminary,  (and  a  dilatory  and 
preliminary  defence  are  quite  different  things) — a  preliminary 
defence  does  not  necessarily  require  probation,  but  may  be  dis- 
missed as  incompetent.     Now,  as  I  hold  the  adjudication  compe- 
tent, and  must  be  sustained  as  such,  I  am  for  repelling  these 
pleas,  which  are  proper  objections  to  the  diligence  of  adjudication 
proceeding. 

LoED  Mebwtn  took  the  same  yiew.  The  parliamentary  trustees, 
the  statute  says,  are  to  be  Tested,  but  to  what  effect  ?  not  that 
they  are  to  haye  the  management  of  the  estate,  because  there  is  a 
clause  in  the  act  sajdng  the  heir  is  to  exercise  the  powers  of  ma- 
nagement. There  is  no  clause  excluding  adjudication.  There  was, 
indeed,  a  clause  saying  it  was  not  to  be  necessary,  but  none  to 
prevent  creditors  bringing  adjudication. 

Lord  Cockburn  concurred.  In  regard  to  the  form  of  the  inter- 
locutor, I  see  the  first  two  defences  are  not  preliminary,  but  dila- 
tory, a  term  often  incorrectly  used.  The  other  two  defences  are 
bad  defences,  but  I  have  some  doubt  whether  the  defender  should 
not  have  had  a  record. 

Lord  Murray  concurred. 

The  Court  pronounced  an  interlocutor,  by  which  they  "  recal  so 
far,  and  vary  the  interlocutor,  as  to  repel  the  first  two  defences 
which  are  dilatory,  and  repel  the  other  objections  to  the  com- 
petency of  the  summons  of  adjudication,  which  are  proper  objec- 
tions to  the   diligence  of  adjudication   proceeding :   sustain  the 
cause  as  competent ;  and  the  whole  defences  stated  being  thus  re- 
pe/Jed,  remit  to  the  Lord  Ordinary  to  proceed  with  the  adjudica- 
tion, with  due  regard  to  the  wh'  le  defences  being  disposed  of." 

Wtllidtn  Muir,  S.S.C.,  Reclaimer's  Agent. 
Pairick^  AfacEwan  and  Cafment,  W.S.,  Pursuer's  Agent. 
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FIRST  DIVISION. 
No.  64»  John  Thomson  and  Othbrs,  Petitioners. 

Process — Summary  Application — Curator  Bonis — Intimation, 

Dec.  6. 1851.  Last  session  a  petition  was  presented,  in  name  of  the  petitioners, 
\^*v*^    for  the  appointment  of  a  curator  bonis  to  Thomson's  father,  who 

Petitionera.  'had  fallen  into  a  state  of  mental  imbecility.  The  petition  craved 
the  appointment  of  A,  whom  failing  of  B.  The  Court,  after  inti- 
mation, appointed  A.     A  failed  to  accept  the  office. 

Shandy  for  the  petitioners,  at  the  last  calling,  resumed  the  case, 
stating  that  A  had  refused  to  accept,  and  craving  that  B  should 
be  appointed  in  his  place. 

Lord  President.  This  cannot  be  done  at  once.  Full  intima- 
tion must  be  made  de  novo  to  all  concerned,  and  to  the  party  him- 
self who  is  said  to  be  insane,  just  as  if  this  were  the  original  appli- 
cation. 

Intimation  having  accordingly  been  made  in  terms  of  the  order 
of  Court,  B  was,  of  this  dat:e,  nominated  curator. 

John  Gardiner^  S.S.C.,  Agent. 


FIRST  DIVISION. 

No.  65.  Petition,  Jambs  Matthew. 

Process^Pupils*  Protection  Act— Factor  loco  Tutoris — Special  cause  must 
be  shewn  for  a  petition  for  appointment  of  factor  loco  tutoris  to  minores 
puberes. 

Bee.  6. 1851.  This  petition  prayed  for  the  appointment  of  a  factor  bco  tutoris 
"""^^^^^  to  five  children,  all  of  whom  were  above  pupillarity,  excepting  the 
et.    a  ew.  yQmjgggt^  ^Jjq  ^^g  about  ten  years  of  age. 

Lord  Ivory.  By  the  Act  of  Sederunt  of  17  th  February  1730, 
factors  are  to  be  appointed  on  the  estates  of  pupils  not  having 
tutors,  and  of  persons  absent  that  have  not  sufficiently  empowered 
persons  to  act  for  them,  or  who  are  under  some  incapacity  for  the 
time  to  manage  their  own  estates.  The  Pupils'  Protection  Act 
does  not  extend  the  rule,  but  narrates  the  Act  of  Sederunt  1730. 
These  minors,  therefore,  cannot  have  a  factor  loco  tutoris.  There 
is  no  obstacle  to  their  choosing  curators  for  themselves.     The 
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Court,  therefore,  will  require  special  cause  to  be  shewn  for  ap-  Dec.  6. 1851. 
DoinDDff  a  iudiiual  &etor  for  them.  ^—'^^ir^*^ 

r^        ^     ^  Matthew, 

Thb  Lord  Presidbnt.    The  ages  of  the  pupils  should  be  dis-^®''**^"®'" 
tinctly  stated,  and  the  nature  and  extent  of  the  property  to  be 
under  the  power  of  the  tutor,  in  accordance  with  the  rule  lately 
hid  down  by  the  Court. — (See  an^e,  p.  112.) 

MarJially  for  petitioner,  asked  leave  to  put  in  an  amended 
petition. 
Leave  granted* 

John  Gardiner^  S.S.C.,  Petitioner's  Agent 


FIRST  DIVISION- 
Nisbst'b  Trustbbs  v.  Njsbbt  and  Othbrs,  ;(^o«  66. 

Dwd  ofSeta&nera — Forfeited  Share — Next  of  Kin, — Where  one  of  the 
beneficiaries  under  a  deed  of  settlement  had  iDciured  the  forfeiture  of  his 
duire:  Held  in  a  competition  between  the  other  beneficiaries  adhering  to 
the  settlement  and  the  next  of  kin,  that  the  forfeited  share  accrued  to  the 
beneficiaries  who  so  adhered,  and  could  not  be  clsUmed  as  a  lapsed  legacy 
by  the  next  of  kin. 

This  was  a  competition  between  certain  of  the  beneficiaries  under  Dec.  6.  I85i. 
a  trust-disposition  and  settlement  of  the  late  Thomas  Nbbet,  Esq.  ^. .    ,  ^ 
of  Tweedbank  and  Mainhouse,  and  his  next  of  kin,  as  to  the  right  tees  v.  Nisbet, 
to  part  of  his  succession,  forfeited  under  the  said  settlement.    The  '^ 
ease  came  before  the  Court  in  the  form  of  a  multiplepoinding,  at 
the  instance  of  Mr  Nisbet's  trustees,  as  the  holders  of  the  fiind 
iH  medio.    Mr  Nisbet  died  on  10th  February  1848.    He  left  no 
family,  and  never  was  married.   By  deed  of  settlement  he  directed 
that  after  his  estate  shall  have  been  realised,  bis  trustees  should 
diride  die  residue  into  three  equal  parts,  and  assign  one  share  to  the 
chiklren  of  his  brother,  Robert  Nisbet,  another  share  to  the  children 
of  his  brother,  Ralph,  and  the  remaming  third  he  directed  to  be  in- 
vested in  good  security,  ^'  taking  the  deeds  or  writings  constituting 
the  securities  or  investments  to  and  in  favour  of  the  said  Martin 
Bladen  Edward  Hawke,  (his  sister's  son),  in  liferent,  for  his  liferent 
use  aUenarly;  and  if  he  shall  predecease  his  mother,  to  and  in 
£ivour  of  the  said  Mrs  Hannah  Nisbet  or  Hawke  (the  testator's 
sister),  in  liferent,  for  her  liferent  use .  aUenarly ;  and  to  and  in 
£i?our  of  the  children  of  my  said  brother,  Robert,  other  than  his 
said  eldest  daughter,  to  the  ex^ient  of  one  half  of  the  said  third 
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Dec  6. 1851.  share,  and  the  children  of  my  brother,  Ralph,  to  the  extent  of  the 
XT.  .^  .  r„       other  half  of  the  said  third  share,  in  fee,"  &c.    The  deed  of  settle- 

Nisbet  s  TruB- 

tees  r.  Nisbet,  ment  also  contains  a  special  provision  that  if  either  of  the  testator's 
^  brothers  or  sisters,  or  any  other  of  the  beneficiaries,  shall  impugn 

the  validity  of  the  settlement,  they  shall  forfeit  for  themselves  and 
children  ail  right  to  any  benefit  under  it. 

After  the  truster's  death,  his  brother,   Ralph,  as  heir-at-law, 
successfully  challenged  the  trust-settlement,  on  the  ground   of 
deathbed,  and  obtained  decreet  of  reduction,  in  so  far  as  concerned 
the  whole  heritable  estates  belonging  to  the  deceased.     Ralph 
thus  forfeited  the  share  of  the  succession  which  would  otherwise 
have  been  assigned  to  his  children,  and  the  question  now  arose, 
to  whom  does  this  forfeited  share  belong  ?     The  original  value  of 
the  trust  estate  was  about  £21,850.    It  was  now  reduced  to  about 
£8,500.     The  children  of  Robert  Nisbet,  as  beneficiaries,  con- 
tended that  they  were  entitled  to  one  half  of  this  sum  immedi- 
ately, and  to  the  fee  of  the  other  half  on  the  expiry  of  the  life- 
rents in  favour  of  Martin  Bladen  Edward  Hawke,  and  his  mother  : 
on  the  other  hand  Mrs  Hawke  claimed  to  be  preferred  to  one 
half  of  the  fund  in  medio^  as  of  a  lapsed  legacy,  and  so  accruing 
to  her  as  one  of  the  next  of  kin  of  the  deceased  truster. 

The  Lord  Ordinary  (Cuninghame)  held  that  it  was  presuma- 
ble, on  a  sound  construction  of  the  settlement,  and  on  a  reasona- 
ble interpretation  of  the  truster's  meaning  and  intention  in  that 
deed,  that  the  forfeiture  of  the  third  share  should  accrue  to  the 
beneficiaries  who  adhere  to  the  settlement,  so  as  to  compensate 
and  indemnify  them  in  part  for  the  loss  sustained  by  the  repudia- 
tion of  the  father  of  the  other  beneficiaries.  His  Lordship  was  of 
opinion  that  the  truster  only  intended  the  division  to  be  tripartite 
if  the  heir  did  not  challenge  the  settlements ;  but  if  he  did,  he 
meant  the  children  of  that  heir  to  be  excluded,  and  thus  declared 
in  eifect  that  the  division  should  be  bipartite.  In  corroboration 
of  this  view,  his  Lordship  referred  to  Lord  Eldon's  judgment  in 
iTerr  against  Wauchope  in  1819,  1  Bligh,  p.  1,  and  to  the  judg- 
ment of  Sir  Thomas  Plumer,  Master  of  the  Rolls  in  GrettaUy 
against  Haward,  1  Swanston,  p.  409. 

He  therefore  repelled  the  claim  of  Mrs  Hawke,  who  now  re- 
claimed. 

BaxUie^  with  whom  Dean  of  Faculty  for  reclaimer.  Repudiation 
by  the  heir-at4aw  was  contemplated  by  the  testator ;  and  he  pro- 
vides against  it  accordingly.  Whoever  challenges  the  deed  for- 
feits his  share  under  it.     But  he  does  not  go  on  to  say,  that  in 
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tbat  case  the  residue  shall  be  divided  between  the  other  two  parties;  Dec.  6. 1851. 
the  words  are  express  that  each  party  shall  take  a  third  merely.     ^T"7^ 
With  regard  to  this  forfeited  third,  therefore,  there  is  intestacy ;  ^^^  ^^  Nisbet, 
and  as  one  of  the  next  of  kin,  the  half  of  it  falls  to  Mrs  Hawke.  ^' 

The  doctrine   of  compensation  is  not  known  in  the  law  of 
Scotland. 

Macfarktne,  with  whom  MarshaU.  The  two  points  to  be  con- 
sidered are,  Ist,  what  was  the  intention  of  the  testator  ?  and,  2d, 
are  there  funds  to  carry  it  out  ?  The  Court  has  always  proceeded 
on  the  principle,  that  so  far  as  possible,  the  intention  of  the  testa- 
tor diall  be  carried  out.  Macalister,  June  29. 1827,  5  S.,  p.  562  ; 
Peat  ▼.  Peat,  February  14.  1839,  1  Dunlop,  p.  508 ;  Breadal- 
bane,  January  15.  1841,  3  Dunlop,  p.  357. 

The  intention  of  the  testator  was,  that  the  fee  of  the  whole  re- 
aidne  should  Test  in  the  beneficiaries.  This  is  not  an  intestate 
succession,  but  is  carried  by  the  settlement,  and  goes  pro  tanto  to 
make  up  what  was  the  intention  of  the  testator.  The  respon- 
dents' claim  is  supported  by  the  analagous  doctrine  in  the  English 
law  of  equity  of  compensation. 

The  Lord  President  was  of  opinion  that  the  interlocutor  of 
the  Lord  Ordinary  ought  to  be  adhered  to.  The  testament  pro- 
rides  that  whoever  shall  impugn  the  deed  shall  forfeit  his  share. 
Looking  to  this  provision,  he  could  entertain  no  doubt  that  this 
attempt  of  Mrs  Bawke  so  to  betake  herself  to  her  claim  as  one  of 
the  next  of  kin  to  the  deceased,  was  just  as  much  an  attempt  to 
defeat  and  impugn  the  settlement  of  the  deceased  as  the  act  of 
the  brother  who  claimed  as  heir-at-law.  She  rejects  her  definite 
right  of  liferent  altogether, — her  son,  also  a  beneficiary,  concurring 
with  her,  and  claims  right  to  all  that  has  been  disengaged  by  the 
act  of  her  brother.  It  is  not  disputed  that  Mrs  Hawke  and  her 
doo,  as  liferent^rs,  participate  in  this  sum  which  is  cut  off.  The 
other  beneficiaries  admit  that  they  are  to  get  the  same  benefit  as 
themselves,  in  the  proportion  of  the  interest  therein  created  by 
the  deed.  The  Lord  Ordinary  had  done  justice  to  the  parties  by 
his  interlocutor  now  under  review. 

Lord  Fullbrton  was  of  same  opinion.     The  argument  for 

the  respondents  was  rested  on  the  English  doctrine  of  compensa- 

tioD ;  but  that  doctrine,  so  far  as  known  to  his  Lordship,  led  to 

much  the  same  conclusion  as  that  to  which  he  arrived  by  reasoning 

io  our  own  law.  These  beneficiaries  claim  the  whole  of  the  remain- 

iug  fund,  which,  even  if  they  get  it,  will  leave  them  losers  to  a 
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Dec.  6.  t85i.  considerable  extent,  and  Mrs  Hawke,  who  is  altogether  excluded 
XT'  u  *  n.      from  the  testament,  claims  her  share  as  next  of  kin.     The  wbole 

Niflbei*B  Trus- 

tees  V.  Niflbet,  fallacy  of  the  argument  for  the  next  of  kin  lies  in  supposing  that 
one^third  of  the  residue  contemplated  by  the  testator  is  equal  to 
one-third  of  the  residue  as  it  now  stands.  There  were  no  grounds 
in  law  or  equity,  for  supporting  this  claim. 

Lord  Cuninghamb  disclaimed  every  notion  that  the  law  of 
Scotland,  in  questions  analogous  to  the  present  has  been  derived 
from  English  psecedents  or  practice.  The  maxim  Qui  reprobat 
nan  approbat  has  been  recognirod  in  our  practice  for  centuries, 
being  adopted,  like  many  of  our  rules,  from  the  Roman  law,  the 
chief  fountain  of  our  jurisprudence.  See  the  ea^e  of  Lady  Egjrex 
Kerr,  and  many  prior  decisions.  But  here  there  is  a  special  de- 
claration forfeiting  the  share  of  a  repudiating  didponee.  The 
question,  therefore,  is,  whether  this  share  is  to  be  held  as  a  lapsed 
provision  left  intestate,  or  as  a  portion  meant  by  him  to  accrae  and 
go  into  the  general  residue.  His  Lordship  held  that  thefonner 
alternative  was  out  of  the  question.-  The  law  generally  is  most 
adverse  to  the  conclusion  of  intestacy,  and  adopts  any  reasonable 
construction  of  the  will  to  avoid  it.  He  adhered  to  his  former 
opinion  atf  Lord  Ordinary. 

Lord  Ivory  also  adhered  to  the  interlocutor,  adopting  the 
principles  laid  down  by  the  Lord  Ordinary. 

The  Court,  therefore,  refused  the  reclaiming  note,  and  adhered 
to  the  interlocutor  of  the  Lord  Ordinary,  with  expenses. 

A.  and  C.  Douglas,  W.S.,  Agents  for  Reclaimers. 

Lochhart,  Morton,  Whitehead,  and  Greig,  W.S.,  Agents  for  Respondents. 


HIGH  COURT  OF  JUSTICIARY. 

No.  67.         Before  the  Lord  Justice-Clerk,  Lords  Wood,  Ivory, 

CoLONSAY,  and  Cowan. 

H.  M.  Advocate  v.  Joseph  Kilgodr,  Pannel. 

Indictment — Theft,  Fraud,  4rc. — Husband  and  Wife. — ^A  husband  ap- 
propriated a  sum  of  money,  which,  by  antenuptial  contract,  was  expressly 
reserved  to  the  wife, — the  husband's /u«  mariti  being  declared  to  be  ex- 
cluded :  Held  that  an  indictment  charging  the  husband  with  the  crime 
of  theft,  as  also  fraud,  was  relevantly  laid. 
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The  major  proposition  of  the  indictment  in  this  case  charged  Dec.  6. 1851. 
the  panDel  with  '*  theft  ;  as  also  ^raw^;  as  also  breach  of  trust  and    ^-^  ^^* 
embezzkmentj"  in  so  far  as  he  did  steal  and  theftuously  away-take,  ^ate  v.  KU- 
from  his  wife,  the   sum  of  L.200;  or  otherwise,  he  did  fraudu-K^'*^- 
leDtly  and  feloniously,  and  in  breach  of  the  trust  reposed  in  him, 
embezzle  and  appropriate  to  his  own  use  the  said  sum  of  L.200 — 
the  same  being  the  exclusive  property  of  his  wife. 

The    indictment    narrated    that   by   antenuptial   contract    of 
marriage,  the  sum  of  L.200,  contained  in  a  bond  and  disposition 
m  security,  was  expressly  declared  to  remain  the  property  of  the 
vife,  KilgouT  renouncing  all  right  in  the  same,  in  virtue  of  the  jus 
maritij  conrtesy,  or  otherwise  ;  and  that  full  power  was  reserved  to 
the  wife  to  uplift  the  bond  and  grant  discharges  therefor,  without 
the  consent  of  her  husband.     The  indictment  then  libels,  that 
it  having  become  necessary  to  uplift  the  foresaid  sum  of  L.200, 
the  same  was  entrusted  to  Rilgour  by  his  wife,  to  be  deposited 
in  bank  in  her  name,  or  that  he,  having  fraudulently  obtained 
possession    of   the  notes,  upon  the  pretence  of  carrying   them 
to  the  bank,  did  wickedly  and  feloniously  steal,  and  theftuous- 
ly away-take,  the  bank-notes  to  the  above  amount;   or  other- 
wise, did   fraudulently   and  feloniously,   and   in   breach   of  the 
trust  reposed  in   him,   embezzle   and   appropriate   to  his    own 
uses  and  purposes  the  said  bank-notes,  the  exclusive  property 
or  in  the  lawful  possession,  of  the  said  Margaret  Kilgour,  his 
wife. 

Craufurd,  for  the  pannel,  objected  to  the  relevancy  of  the  in- 
dictment. Although,  according  to  the  rules  of  our  civil  law,  the 
property  might  still  be  considered  as  belonging  to  the  wife,  yet 
ihe  species  facti  of  the  libel  here  did  not  constitute  a  crime  as 
agamst  the  husband.  By  the  law  of  Scotland  husband  and  wife 
are  recognised  as  one  person,  and  the  husband,  therefore,  cannot 
be  said  to  steal  what  is  his  own.  The  wife  cannot  be  convicted 
of  stealing  from  the  husband  goods  falling  under  the  communio 
hfmman^  much  less  can  the  husband,  who  is  the  dominus.  By  re- 
DouDciog  the  jus  mariti^  he  cannot  confer  on  the  wife  a  higher 
right  in  the  communio  bonorum  than  his  own. 

There  are  only  two  instances  on  record  of  such  a  charge  being 

brought  before  the  Court ;  and  in  both  instances  the  charge  was 

abandoned. — Jane  Becket,  26th   April    1831 ;    Donald  Macleody 

Oct.  14.  18.38,  Swinton's  Reports,  ii.  190.     The  institutional  wri- 

\        ters  are  silent  on  the  subject. 

In  the  law  of  England  it  is  clearly  laid  down  that  it  is  not  theft 

NO.  V.  VOL.  I-  I 
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Dec.  8. 1851.  for  a  wife  to  take  her  husband's  goods  ;  Boscoe's  Digest,  3d  ed., 

„  ^tr^^CT^    pp.  593-4  ;  1  Russell  on  Crimes,  p.  22. 

cate  V.  Eii-         This  was  therefore  a  new  case  m  criminal  law ;  and  the  Court 

^^"''  would  be  slow  to  constitute  that  act  as  a  crime  which  might 

have  been  committed  under  the  belief  that  it  was  not  so^ 
and  which  would  expose  the  husband  to  sentence  of  transportation 
for  doing  what  a  wife  might  do  in  England  with  impunity. 

He  also  objected  that  the  three  charges  in  the  indictment  are  so 
laid,  that  the  prisoner  is  said  to  be  guilty  of  one  or  more  of  them, 
so  that  there  was  a  cumulative  minor  proposition. 

The  Solicitor- General  and  Young^  A.D.^  were  for  the  Crown. 

Lord  Wood.     In  this  case  the  property  belonged  to  the  wife 
by  express  stipulation  in  the  contract,  and  in  respect  thereto  the 
husband  had  renounced  his  jus  mariti.     Therefore,  the  husband 
could  not  uplift  or  appropriate  it  to  himself  without  his  wife's  eon* 
sent,  and  it  was  relevant  to  charge  him  with  feloniously  stealing 
it.     The  mode  in  which  the  theft  was  said  to  have  been  committed 
was  also  relevantly  laid.     He  could  not  detain  the  money  without 
committing  theft.     He  was  also  of  opinion  that  it  was  quite  pos- 
sible for  the  wife  to  steal  from  the  husband,  and  competent  in  cer- 
tain circumstances  to  try  her  for  it.     If,   as  was  argued,    the 
husband  could  not  be  found  guilty  of  any  such  offence  against  his 
wife,  in  consequence  of  their  being  una  persona^  as  little  coidd  he 
be  found  guilty  of  assaulting  her.     He  therefore  held  that  the 
charge  was  relevantly  libelled.     As  to  the  charge  of  fraud,  it  has 
been  established  by  many  decisions  that  the  minor  proposition  may 
be  so  set  forth. 

Lord  Ivory  said  the  case  decided  itself  as  soon  as  it  was  ad- 
mitted that  the  property  in  question  was  the  exclusive  property 
of  the  wife.  The  husband  here  was  bound  to  respect  the  pro- 
perly of  his  wife,  and  more  etninently  bound  to  protect  it  than  any 
other  person,  and  his  being  the  offender  might  rather  be  consi- 
dered as  an  aggravation  of  the  charge.  His  Lordship,  however, 
would  rather  withhold  any  opinion  in  regard  to  theft  on  the  part  of 
the  wife  till  such  a  case  came  up,  and  certainly  such  a  case  had  never 
been  decided  yet. 

Lords  Colonsay  and  Cowan  concurred  that  the  charge  was 
relevantly  libelled. 

The  Lord  Justice-Clerk  concurred.  He  laid  aside  the  con- 
sideration of  any  charge  that  might  be  brought  against  a  wife  for 
stealing  from  her  husband,  because  the  particular  specification  of 
facts  might  raise  a  different  question  from  that  before  the  Courts 
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and  the  rdeyancy  of  the  charge  might  depend  on  the  kind  of  ap-  Dec.  8. 1851. 
propiiation.    In  this  case  it;  was  admitted  that  the  money  was  the  „  Vf  ^  _ 
sepanite  property  of  the  wife,  by  deeds  which  the  Uiw  considers  cate  v,  Eil- 
the  most  sacred  for  constituting  a  separate  right  of  property,  and  ^^' 
these  fluids  were  assuredly  under  the  ordinary  protection  of  the 
law  against  crime. 

He^  regretted  that  for  some  years  the  Court  had  allowed  one 
minor  to  stand  for  the  separate  charges  in  the  major  proposition. 
But  such  being  the  case,  he  concurred  that  the  charge  was  rele- 
Tantly  laid. 

Ths  Court,  therefore,  repelled  the  objections,  and  sustained 
the  relerancy  of  the  libel. 


HIGH  COURT  OF  JUSTICIARY. 
Bbvork  thb  samb  Lbarnbd  Judobs. 

Suspension  and  Liberation. — Watt  ».  Homb.  ^®'  ^^' 

IndietmmU — JSelePoauy — Theft — Expensta  in  Inferior  Court. — Held  that 
apartj  who  had  reoeiTed  yam  for  the  purpose  of  being  woyen  into  a 
wi^  and  appropriated  the  yam,  was  properly  charged  with  theft. 

This  was  a  suspension  and  liberation  at  the  instance  of  Alexander  I>ec.  8. 1851. 
Watt,  weaver  in  Forfar,  convicted  of  the  crime  of  theft,  and  sen-^ 
teneed  to  six  months'  imprisonment,  against  Andrew  Home,  Fiscal  Home. 
of  the  burgh  of  Forfar ;  and  it  proceeded  on  the  ground  of  the  irrele- 
vancy of  the  libel,  under  which  the  complainer  was  convicted.    The 
hbel  diarged  him  with  the  crime  of  theft,  in  so  far  as  on  26th  May 
1851,  *'  the  said  Alexander  Watt  having  received  from  James 
llbffiU,  residing  in  Victoria  Road  of  Forfar,  and  warehouseman 
to  Charles  Lucas  and  Company,  manufacturers  in  North  Loan  of 
Forfar,  from  their  premises,  a  certain  quantity  of  yarn  and  tow, 
for  waft  and  weft,  to  be  woven  into  a  web,  as  therein  mentioned, 
did  wickedly  and  feloniously,  &c.,  steal  and  away  take,"  the  said 
quantity  of  flax-yam  and  tow,  ^^  the  property,  or  in  the  possession, 
of  the  said  Charles  Lucas  and  Company,  or  the  said  James  Moffat, 
their  warehouseman,  or  one  or  other  of  them." 

Logan^  for  complainer,  argued  that  the  libel  preferred  against 
the  complainer  was,  exfacie^  wholly  irrelevant,  the  major  propo- 
sition contradicting    the  minor,  and  the   whole  statement  in  it 

t 
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^^^llli^^*  proving  that  the  crime  of  theft  never  existed.  If  the  eomplsuner 
Wattv.  ^^^  ^^^  return  the  wrought  web,  or  the  materials,  he  might  be 
Home.  guilty  of  embezzlement,  breach  of  trust,  or  fraud,  but  not  theft. 

Counsel  referred  to  the  series  of  cases  quoted  in  Bell's  Notes  to 
Hume,  p.  9,  and  particularly  to  the  case  of  Brovm^  3d  July  1839^ 
2  S  win  ton's  Reports,  394;  also  to  Bradley^  6  th  February  1650^ 
Shaw's  Reports,  301. 

Craufurd^  (with  whom  Millar)  for  respondent.  On  the  authority 
of  the  decided  cases,  particularly  that  of  Brown  before  referred  to, 
the  averments  constitute  the  crime  of  theft,  and  not  merely  breach 
of  trust  or  embezzlement. 

Lord  Wood. — There  is  no  sound  distinction  between  this  case 
and  the  case  of  Brown^  where  the  possession  of  watches  given  for 
the  purpose  of  being  cleaned  was  held  to  be  a  limited  possession 
merely  for  a  specific  purpose.  The  same  principle  applies  here. 
It  is  the  same  thing  that  is  to  be  returned ;  the  same  yarn,  only 
in  the  condition  of  a  web  instead  of  yarn.  Many  other  cases  in* 
volving  a  similar  principle  have  been  decided,  and  between  them 
and  the  present  there  is  no  distinction  whatever. 

Lord  Ivort  was  of  same  opinion.  This  person  gets  delivery 
of  the  yam  for  a  special  purpose,  and  whilst  this  purpose  has  not 
been  fulfilled,  the  party  appropriates  the  yarn  to  his  own  use.  It 
was  unnecessary  to  say  more  than  this.  It  was  clearly  theft.  In 
the  case  of  Bradley^  a  pawnbroker  was  held  to  have  a  certain  pro^ 
prium  jus  in  the  articles  pledged  with  him,  which  distinguishes  it 
from  such  a  case  as  the  present. 

Lord  Colonsay  concurred.  There  is  no  part  of  our  criminal 
law  in  which  our  constitutional  writers  have  greater  difficulty  than 
in  distinguishing  between  theft  and  breach  of  trust.  He  thought 
this  was  one  of  the  cases  which  clearly  fell  under  the  denomination 
of  theft.  This  yarn  was  given  to  this  party  to  be  returned  by  him ; 
he  appropriated  it,  and  that  involves  all  the  essence  of  the  crime 
of  theft. 

Lord  Cowan  was  of  same  opinion. 

The  Lord  Justice-Clerk  also  concurred.  Where  one  party 
gives  certain  articles  to  another,  acting  under  his  instructions  for 
his  interest,  to  be  used  in  a  particular  way,  the  party  so  receiving 
the  goods  has  no  separate  possession,  for  he  gets  them  under  these 
particular  instructions,  and  if  he  appropriates  them,  that  is  theft. 

The  Court,  therefore,  refused  the  note  of  suspension. 
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The  respcmdetit's  counsel  asked  expenses;  but  the  Lord  Dec.  8.1851. 
Justice- Clerk  observed,  that  in  an  ordinary  case  of  crime  or  (»f 
tbefty  prosecuted  as  a  proper  matter  of  dittay,  he  was  not  pre- Home. 
pared  to  give  expenses  against  the  criminal  who  had  appealed,  as 
in  cases  prosecuted  for  fine  or  imprbonment,  in  which  expeuses 
eould  by  statute  be  concluded  for,  and  that  as  the  prosecutor  in 
Mtf,  (the  Justiciary)  Court  did  not  get  expenses,  he  saw  no  rea- 
son, in  a  case  of  theft,  why  the  Procurator  Fiscal  should  get  ex- 
penses against  a  man  sentenced  to  six  months'  imprisonment  for 
theft    The  claim  for  expenses  was  therefore  waived. 

Wotherspoon  and Mackj  S.S.C.,  Complainer's  Agents. 
Sang  and  Adam^  S.S.C.,  Respondent's  Agents. 


HIGH  COURT  OF  JUSTICIARY 

Bbforb  the  same  Learned  Judges. 
Her  Majesty's  Advocate  v.  John  Mooney.  No.  69. 

Act  2  WUL IV.  c.  34 — Uttering. — ^A  coanterfeit  coin  was  substituted  for 
agenoine  shilling  received  in  cbaDge,  and  another  genuine  one  demand- 
ed for  it:  Held  that  this  was  ^^ uttering"  in  the  sense  of  the  statute,  2 
TTiD.  rV.,  c.  34 ;  held  also  that  in  an  indictment  under  the  statute,  it  was 
not  necessary  to  libel  "  uttering  as  genuine" 

This  case  was  certified  from  the  Glasgow  Autumn  Circuit  Court  Dec.  s.  i85i. 
by  Lord  Colonsay.    Mooney  was  indicted  under  2  Will.  IV.  c*  34,     ^^y^^ 
§  7,  with  the  crime  of  uttering  base  coin,  as  also  with  falsehood,  ^:^^'     ^^ 
fraud,  and  wilful  imposition.  The  statute  enacts,  that  *^  If  any  per-  Mooney. 
son  shaU  tender,  utter,  or  put  off  any  false  or  counterfeit  coin  re- 
sembling, or  apparently  intended  to  resemble,  or  pass  for  any  of 
die  King's  current  gold  or  silver  coin,  knowing  the  same  to  be  false 
or  counterfeit,  &c."     The  species  facti  were  thus  set  forth : — This 
you  did,  bj  **  representing,  or  pretending  to  the  said  Margaret 
Turabull  or  Dunn  that  she  had  then  and  there  delivered  to  you 
the  said  false  or  counterfeit  coin  instead  of  a  genuine  shilling  piece, 
as  part  of  the  change  which  you  were  entitled  to  receive  from  her 
out  of  a  half-crown  piece,"  the  counterfeit  coin  having  been  sub- 
stituted by  Mooney  for  a  genuine  shilling  received  by  him. 

Maconochie  for  the  pannel,  objected  that  the  crime,  as  specified, 
did  not  amount  to  the  statutory  offence,  which  presumes  intention 
on  the  part  of  the  utterer  of  the  coin  to  injure  the  currency  of  the 
realm.    This  intention  was  here  wanting ;  for  the  coin  was  uttered 
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Dec.  8. 1861.  as  false,  not  as  genuine.     In  the  crime  of  forgery,  it  was  essential 

H  M  Ad       ^^^  ^^  subject  of  the  crime  should  be  uttered  as  genuine ;  Hume, 

cate  V.  i.,  150.     To  this  rule  there  was  only  one  exception,  viz.,  where 

Mooney.        ^^^  ^^  notes  were  transferred  as  false  from  one  accomplice  to  an* 

other.    But  this  exception  had  no  analogy  to  the  present  case,  as 

in  that  crime  there  was  the  deliberate  intention  to  defraud  the 

revenue,  which  was  wanting  here,  where  the  party  to  whom  the 

coin  was  issued  was  warned  by  the  act  of  issuing,  and  was  bound 

to  destroy  the  coin. 

The  Lord  Justicb-Clbrk  had  no  doubt  that  this  crime  fell  under 
the  statute.  Li  the  first  place,  it  is  not  necessary  that  the  coin 
should  be  issued  as  genuine ;  and,  in  the  second  place,  this  coin  was 
issued  for  the  purpose  of  getting  value  for  it,  viz.,  a  genuine  coin 
substituted  in  its  place.  Whatever  does  resemble  the  coin  of  the 
realm,  in  whatever  way  it  is  put  off,  amounts,  when  put  off,  to 
uttering  in  the  sense  of  the  statute.  The  act  of  putting  off,  is  for 
the  purpose  of  getting  value  for  it. 

Lord  Wood  was  of  the  same  opinion.  It  is  of  importance  that 
this  statute  does  not  say  ^^  tendering  as  genuine."  That  shews 
that  it  was  not  considered  necessary  in  order  to  make  a  relevant 
indictment  under  the  statute,  so  to  word  it.  This  person  contrived 
to  substitute  for  a  good  coin  a  bad  shilling,  and  in  this  way  got  value 
in  the  shape  of  a  good  coin  for  a  bad  one.  Unquestionably  he 
uttered  it  as  false ;  therefore  the  charge  was  relevantly  laid ;  for 
it  was  not  necessary  under  the  statute  to  libel  that  he  uttered  the 
coin  as  genuine. 

Lord  Ivory — The  Act  is  a  consolidating  statute,  and  the 
decisions  under  it  are  applicable  to  the  whole  kingdom.  The 
case  of  Frankf  Russell  on  Crimes,  i.  78,  3d  ed.,  shews  that  in 
England  the  word  ^^  uttering  "  has  the  extended  signification  given 
to  it  in  this  indictment,  and  being  a  decision  under  the  statute, 
was  therefore,  in  his  opinion,  conclusive  on  the  subject. 

Lord  Cowan  also  expressed  his  opinion,  that  the  indictment  was 
relevant. 

Lord  Colonsay  concurred.  This  party  is  in  possession  of  the 
false  coin,  and  confessedly  intended  to  pass  it  instead  of  a  genuine 
coin.  By  reason  of  its  resemblance  he  substitutes  it  for  a  coin  of 
the  realm,  and  by  so  substituting  it  he  brings  it  into  circulation. 
This  is  a  fraudulent  dealing  with  the  coin,  which  clearly  brings  it 
within  the  meanmg  of  the  statute. 

The  Court,  therefore,  repelled  the  objection,  and  found  the 
indictment  relevant. 
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HIGH  COURT  OF  JUSTICIARY. 

Bbforb  the  samb  Learnbd  Judges.  No.  70. 

Suspension  and  Liberation,  McDonald  v,  Lton  and  Main. 

Ooun^  Constable — Arrestment — Undue   Detention  by  Constable  wiUtout 
WarrtuU  of  CommitiaL 

About  one  o'clock  on  the  morning  of  Monday  the  1 1th  August,  Dec.  8. 1851. 
the  suspender  was  arrested  by  James  Main,  county  constable  of    ^"^^^^^^^ 
Dumbartonshire,  with  the  assistance  of  William  Lyon,  officer  of^yon^^. 
police  for  the  burgh  of  KirkintiUoch.    The  arrest  was  made  within 
the  burgh,  and  without  any  warrant,  in  consequence  of  a  serious 
chaige  of  assault  preferred  against  the  complainant  by  a  party  in 
vhose  house  he  was  apprehended  by  the  officers.     After  his  ap- 
prehension the  suspender  was  lodged  in  a  building  used  as  a 
loek-up-honse  by  the  burgh  police,  and  there  detained  until  the 
morning  of  Wednesday  the  13th,  when  he  was  conveyed  to  Dum- 
barton for  examination  before  the  Sheriff,  and  liberated  in  the 
course  of  the  same  day.     The  present  bill  was  brought  in  order 
to  have  the  apprehension  and  imprisonment  suspended,  as  illegal 
and  ultra  vires  of  the  officers. 

Afttre,  (with  whom  Watson^)  for  the  respondents.  The  sua* 
pender  was  the  prisoner  of  Main,  the  county  constable,  who 
acted  under  statute  1617,  c.  8,  and  not  under  the  General  Police 
Act  (3  and  4  Will.  IV.  c.  46).  He  was  not,  therefore,  strictly 
bound  either  to  carry  the  person  in  his  custody  before  a  magis- 
trate within  twenty-four  hours,,  or  to  liberate  him  de  plano^  but 
might  detain  him  longer  at  his  discretion,  on  shewing  a  reasonable 
and  sufficient  cause  for  so  doing.  On  Monday  the  1 1th,  he  was 
compelled  to  be  present  in  a  criminal  court  at  Stirling  as  a  wit- 
ness, and  on  Tuesday  the  12th  attended  the  Sheriff  at  a  Small- 
Debt  Court  held  in  Kirkintilloch,  when  he  informed  the  Sheriff 
that  the  suspender  would  be  conveyed  to  Dumbarton  for  examina- 
tion by  him  on  the  following  day.  Owing  to  the  distance  between 
KirkiDtilioch  and  Dumbarton,  the  respondents,  in  these  circum- 
stances, were  justified  in  detaining  the  suspender. 

Craufwrdj  for  the  suspender, —  It  was  the  duty  of  every 
officer,  especially  when  acting  without  a  warrant,  immediately  to 
convey  the  party  apprehended  before  the  nearest  magistrate. — 
Hume,  IL,  p.  75.  In  this  case  the  suspender  should  have  been 
taken  before  the  magistrate  of  the  burgh,  who,  if  the  charge,  upon 


130  CASES  DECIDED  IN  THE  No.  71. 

Dec.  8. 1851.  inquiry,  had  proved  a  serious  one,  could  have  granted  warrant  of 
S^^^'  committal  for  trial  before  the  Sheriff.  At  all  events,  the  bus- 
Ljony&c  pender  should,  on  the  r2th  August,  have  been  brought  up  for 
examination  before  the  Sheriff  when  he  was  officially  present  in 
Kirkintilloch.  The  Sheriff  was  made  aware  of  the  long  period  of 
the  suspender's  detention,  and  no  verbal  report  made  to  any 
magistrate  could  justify  such  detention  without  a  warrant. 

Lord  Justice-Clerk  held,  that  in  this  case,  the  powers  of  a 
constable  had  been  far  exceeded.  Main  must  have  been  duly  cited 
to  appear  at  Stirling  as  a  witness  on  the  Monday,  and  could  not, 
therefore,  have  been  called  away  unexpectedly.  He  might  then 
have  directed  his  fellow-officer,  Lyon,  to  carry  the  party  in  cus- 
tody to  Dumbarton,  or  before  one  of  the  burgh  magistrates,  who 
had  certainly  full  power  to  investigate  and  commit.  Besides,  the 
prisoner's  person  and  residence  were  both  well  known,  so  a  safe 
alternative  would  have  been,  to  release  him  then,  and  afterwards 
to  obtain  a  warrant  against  him.  But  with  our  improved  facilities 
for  conveyance,  he  (the  Lord  Justice-Clerk)  really  could  not,  in 
any  circumstances  almost,  pronounce  a  judgment  finding  a  con- 
stable entitled  to  detain  a  party,  without  bringing  him  before  a 
magistrate,  for  sixty-five  hours,  as  was  the  case  here,  and  conse- 
quently he  must  puss  the  bill  with  expenses. 

The  other  Judges  concurred. 

Alex,  Hamilttmy  W.S.  Suspender's  Agent. 
John  Forrester^  W,S,  RespondtinUi'  Agent. 


COURT  OF  EXCHEQUER. 

Before  Lord  Rutherfurd  and  a  Jury. 

^Q,  71,  H.  M.  Advocate-Gbnbral  v.  Rbnnie. 

Solicitors  and  LaW'Agents—Adnussum  Duty — Contravention  of  55  Geo. 
III.  c.  184. 

Dec.  s.  1851.      This  was  a  prosecution  to  recover  from  the  defendant  the  ad- 
^^ZT*^    mbsion  duties  pavable  under  the  Stamp  Act,  55  Geo.  IIL  c.  184, 
cateo.ReDnie.by  a  solicitor,  procurator,  or  law-agent,  practising  before  an  In- 
ferior Court. 

Donaldson  (with  whom  the  Lord  Advocate  and  Solicitor^  General) 
stated  the  case  for  the  Crown.  The  defendant  in  this  suit,  Alex- 
ander Rennie,  was  a  solicitor,  and  had  for  many  years  practised 
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as  socb  in  Inverness,  without  having  qualified  himself  in  the  man- 1>^-  8*  i^^^- 
ner  required  by  the  55  Geo.  III.  c.  184,  Schedule,  part  I.     ^'^'h  MAdvo- 
vioDS  to  his  admission  by  the  Sheriff  of  Inverness,  he  had  notcatev.Eennie. 
served  the  usual  clerkship  or  apprenticeship,  and  therefore,  besides 
the  ordinary  admission  duty  of  £25,  he  had  incurred  the  further 
duty  of  £30,  required  by  the  statute  in  the  case  of  a  party  in  that 
position.     These  sums,  amounting  together  to  £55,  he  had  failed 
to  pay,  although  he  had  continued  to  practise,  and  therefore  the 
present  suit  had  been  rendered  necessary.     The  Jury  would  have 
DO  difficulty  in  the  case,  as,  besides  other  evidence,  a  letter  would 
be  produced  from  the  defendant,  addressed  to  the  Solicitor  of  In- 
land Revenue,  admitting  that  he  had  practised  as  a  solicitor  since 
April  1836,  and  that  he  was  in  law  liable  in  the  demand  made  by 
the  plaintiff. 

Evidence  having  been  led  to  the  above  effect,  and  no  appear- 
loce  made  for  the  defendant, — 

Loan  RuTHSRVURD  charged  the  Jury,  who  then  gave  a  verdict 
br  the  Queen  for  £55, 

The  Solicitor  of  Inland  Bevemue  for  the  Crown. 


COURT  OF  EXCHEQUER, 

Before  the  same  Learned  Judge  and  a  Jury. 

H.  M.  Advocate- General  v.  Henry  Brown  and  '^^^  72. 

George  Brown. 

ExoBt — MaU — Conbraventkm  of  the!  and  8  Geo.  /F.,  c.  52,  sees.  1  and  40. 

This  suit  was  instituted  against  the  defendants  for  making  malt  Dec.  8.  1851. 
in  an  unentered  place,  and  for  concealing  and  conveying  away  malt    ^^^v^^ 
toeTsdethedaty.  l,^.^^Z, 

The  first  count  of  the  information  stated  that,  on  the  27th  day  ^* 
of  January  1851,  the  defendants,  being  maltsters  and  makers  of 
malt,  did  use  a  certain  place  for  making  forty  bushels  of  malt  with- 
out having  made  an  entry  thereof,  as  required  by  the  7  and  8  Geo. 
IV.  c.  52,  sec.  1,  whereby  they  had  forfeited  and  lost  the  sum  of 
LlOO. 

The  second  count  set  forth  that,  on  the  same  day,  the  defen- 
dants fraudulently  deposited,  concealed,  and  conveyed  away,  from 
die  right  of  the  officers  of  Excise,  forty  bushels  of  corn  and  grain 
making  into  malt,  in  contravention  of  the  40th  section  of  the  above 
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Dec^^8^i86i.  statute,  whereby  they  had  forfeited  and  lost  the  farther  sum  of 

H.M.Advo.    ^•^^^• 

catee.  Bruwn,     The  defendaDts  pleaded  the  general  issue. 

Donaldson  (with  whom  the  Lord  Advocate  and  the  Solicitor^  Ge- 
neral) stated  the  case  for  the  prosecution,  and  led  evidence. 

Miliary  for  the  defendant  George  Brown,  argued  that  the  evi- 
dence did  not  shew  that  the  premises  into  which  the  malt  was  put 
were  his,  and  that  the  Crown  had  put  the  charge  in  the  first  count 
upon  the  ground  that  the  premises  were  those  of  Henry  Brown, 
who  was  the  only  party  bound  to  enter  the  premises ;  and  that 
they  could  not  be  therefore  held  to  be  unentered  premises  used 
by  George  Brown. 

No  defence  was  oiFered  for  Henry  Brown. 

Lord  Uuthbrfurd  charged  the  Jury. 

Verdict  for  the  Queen  on  both  counts ;  penalties  L.600. 
2'he  Solicitor  of  Inland  Rwenve  for  the  Crown. 


SECOND  DIVISION. 

No.  73.       M.P.  Pollock,  (Macdonald's  Trustee,)  ».  Muir  and  Others. 

Trvsi  Deed— Powers  of  Trustee— Investment  for  Beneficiary .     Where  a 
trust  deed  empowered  the  trustees  on  the  trusier^s  daughter  ^'  attaiDiiig 
majority,  or,  on  her  previous  marriage,  to  lay  out  in  heritable  bonds  "  or 
otherwise  a  sum  of  money,  ''  and  take  same  payable  to  herself;  or,  should" 
they  '^  deem  it  advisable,"  authorised  them  to  take  the  bonds  ^<  payable  to 
herself  in  liferent,"  and  her  children  in  fee  ;  Held  that  the  primary  ob- 
ligation on  the  trustees  was  the  obligation  to  invest ;  that  the  ways  of 
doing  so  were  equally  within  their  choice ;  and  that  the  power  of  choice 
was  not  lost,  although  not  exercised  at  majority— the  event  which  first 
occurred. 
Dec.  9. 1851.      By  trust-disposition  and  settlement,  dated  31st  March  1823, 
,  ^^""^^''^^     Macdonald  conveyed  his  whole  estate,  heritable  and  moveable,  to 

j'ollock  V 

Muir,  Ac.  certain  trustees,  **  and  the  survivors  or  survivor  of  them  who 
should  accept."  One  of  the  purposes  of  the  trust  was  expressed 
as  follows  : — **  And  also,  that  my  said  trustees  shall  be  bound  and 
obliged,  on  my  lawful  daughter,  Clarissa  Margaret  Macdonald, 
attaining  majority,  or  on  her  previous  marriage,  to  lay  out  in 
heritable  bonds,  or  other  proper  securities,  the  sum  of  L.I500 
sterling,  and  take  same  payable  to  herself;  or  should  my  said 
trustees  deem  it  advisable,  they  are  hereby  specially  authorised 
and  empowered  to  take  the  bond  or  bonds  payable  to  herself  in 
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liferent,  for  ber  liferent  use  allenarly,  and  to  the  children  to  be  ^>ec.  9. 1851. 
procreated  of  her  body  in  fee,  whom  failing,  to  the  others  of  my  p^^^^^  ^ 
lawfa]  children  or  their  heirs  equally  in  fee,  and  debarring  and  ex-Muir,  &c. 
eluding  the  jus  mariii  of  any  husband  of  my  said  lawful  daughter 
in  the  e?ent  of  ber  marriage,"  ''  or  to  take  the  said  bond  or  bonds 
in  any  other  terms  which  my  said  trustees  may  deem  requisite." 

Macdonald  died  in  April  1823,  and  three  of  those  named  as 
trustees  accepted,  among  whom  was  Pollock. 

Macdonald  left  only  one  daughter,  who  came  of  age  on  21st 
March  1637  ;  but  the  trustees  did  not  then  think  proper  to  exer^ 
cise  their  discretion,  to  the  effect  of  paying  over  her  provision  to 
her,  to  be  held  by  her  in  fee  and  at  her  uncontrolled  disposal,  the 
reason  being,  as  averred  on  record,  that  her  habits,  in  respect  of 
improvidence  and  otherwise,  were  such,  that  the  trustees  did  not 
tbink  that  it  would  consist  with  their  duty  to  do  so.     At  the  same 
time,  they  were  unwilling  to  put  it  beyond  their  power  ever  to  pay 
over  to  her  the  money,  which  would  have  been  the  case  had  they 
at  once  taken  an  investment  payable  to  her  in  liferent,  and  to  her 
children  in  fee.     They  accordingly  retained  the  money  without 
making  any  investment.     In  the  meantime,  two  of  the  trustees 
ilied,  leaving  only  Pollock;  and  on  27th  September  1849,  Miss 
Macdonald  was  married  to  Robert  Muir.     Previously  to  her  mar- 
riage, Pollock  paid  out  of  the  sum  provided  for  her,  L.300  to  dis- 
charge some  debts  she  had  incurred,  and  on  her  marriage,  he  paid 
a  further  sum  of  about  L.200;  a  balance  of  L.IOOO  of  the  sum 
provided  to  her  thus  still  remained  in  his  hands.    This  he  proposed 
DOW  to  invest  payable  to  her  in  liferent.    No  desire  had  ever  been 
expressed  by  Mrs  Muir  at  her  majority,  or  since,  or  at  her  mar- 
riage, to  have  the  sum  invested.    She  had,  on  the  contrary,  acqui- 
esced in  the  arrangement  by  which  it  remained  in  the  hands  of 
the  trustee.     But  she  and  her  husband  now  demanded  payment 
of  the  balance,  contending  that,  from  the  terms  of  the  trust-deed, 
the  discretionary  power  given  to  the  trustees  to  invest  the  provi- 
sion, payable  to  her  only  in  liferent,  was  one  which  they  could  ex- 
ercise only  at  the  dates  named  in  the  deed,  namely  her  majority 
or  marriage,  whichever  occurred  first ;  and  that  if  not  exercised 
then,  they  lost  right  to  exercise  it  at  all ;  or  at  any  rate,  that  in 
the  altered  circumstances  arising  from  the  death  of  the  other  trus- 
tees, and  the  payment  of  part  of  the  sum  provided,  the  single  sur- 
vivor was  not  entitled  to  exercise  that  discretion  in  regard  to  the 
balance.    To  determine  the  question  the  present  multiplepoinding 
vas  raised  hv  Mr  and  Mrs  Muir  in  name  .t  the  trustee. 
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Dec.  9. 1861.       The  Lord  Ordinary  (Rutherfurd)  sustained  the  claim  of  Mr 
^  „   ,  and  Mrs  Muir;  and  Pollock  reclaimed. 

Pollock  17.  ^      -r,  1     T        »  I.  1  1     • 

Mnir,  Ac.  ^.  Fraser  and  Inglis  were  for  the  reclaimer. 

Monro  and  the  Dean  of  Faculty  for  the  respondents,  referred  to 
Mmr^  folio  Diet.  2,  p.  387,  and  Stein  r.  Stein,  8th  December  1826. 
The  case  was  to-day  advised. 

The  Lord  Justice-Clerk.  This  case  is  not  without  difficulty, 
and  is  unsolved  by  any  precedent.  The  two  cases  quoted  are 
clearly  inapplicable.  The  case  may  be  considered  in  two  different 
points  of  view. 

1 .  On  the  strict  construction  of  the  clause  in  the  deed  apart 
from  all  the  facts  of  the  case. 

The  clause  is  an  obligation  to  provide  the  daughter  in  a  certain 
sum  of  money,  at  certain  dates,  and  in  one  or  other  of  two  ways. 
It  cannot  be  read,  as  contended  for  by  the  Muirs,  stopping  at  the 
end  of  the  first  alternative,  and  disjoining  it  from  the  other.  The 
primary  matter  is  the  direction  to  provide  the  sum,  which  is  a  most 
peremptory  and  positive  obligation  ;  the  ways  of  doing  so  follow, 
and  each  is  connected  with  the  primary  and  leading  direction  as 
much  as  the  other,  and  is  equally  within  the  trustee's  choice.  It 
is  a  fallacy  to  connect  the  words  of  obligation  exclusively  with  the 
first-mentioned  mode  of  giving.  But  this  is  the  foundation  of  the 
argument  of  the  real  raisers,  that  at  majority  or  marriage  alone 
could  the  discretionary  power  be  exercised.  This  reading  is  un- 
sound. 

The  specification  as  to  time  has  relation  to  the  main  and  leading 
provision  of  a  sum  of  money,  so  that  at  majority  or  marriage  it 
should  be  ready.  But  that  specification  cannot  be  read  so  as  to 
make  tiie  discretionary  power  contingent  on  its  exercise  exactly  at 
these  events  or  moments  of  time.  The  whole  argument  that  it 
does  so  obtains  its  plausibility  from  leaving  out  of  view,  that  there 
was  no  demand  by  the  party  interested  for  the  provision  being 
given  to  her  in  one  form  or  another  at  the  time  mentioned. 

It  seemed  to  be  considered,  that  a  minute  of  declaration  of  the 
trustees,  as  to  their  intentions,  made  at  majority,  would  have  pre- 
served their  discretionary  power,  although  not  actually  exercised 
for  long  thereafter.  This  is  an  abandonment  of  the  claimant's 
construction  of  the  clause ;  for  the  power,  in  their  view  of  the 
words,  attaches  only  to  the  act  and  mode  of  investment. 

Further,  in  construing  such  a  trust  as  this,  we  must  not  view  it 
with  jealousy,  as  a  power  permitted,  but  really  opposed  to  some 
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adferse  and  paramount  interest  actually  and  separately  given.Dec.  9. 1851. 
It  is,  in  truth,  a  duty  devolved  on  the  trustees  for  the  best  interests    '^*"^'''^*^ 
of  the  daughter.     At  majority,  if  she  makes  no  demand,  there  is  Muir,  &c. 
no  reason  for  doing  anything ;  on  the  contrary,  to  decide  at  ma- 
jority might  have  been  disadvantageous  to  her. 

Nor  does  the  subsequent  marriage  give  a  distinct  and  separate 
interest  in  the  sum  to  the  husband,  as  now  his,  in  respect  it  was 
not  invested.  Law  will  never  favour  any  construction  of  a  parent's 
deed  which  is  contended  for  in  order  to  give  to  the  husband  the 
distinct  right  to  money  which  the  father  intended  his  trustee 
should  have  power  to  give  to  the  daughter  exclusive  of  the  jus 
maritL  The  daughter  made  no  demand  till  after  her  marriage ; 
and  it  seems  an  additional  ground  for  the  trustee  not  investing  at 
majority  but  delaying,  that  it  might  enable  him  yet  to  fulfil  one 
important  object  of  this  trust,  if  there  seemed  ground  for  guarding 
the  daughter's  interest  at  marriage. 

2.  The  second  view  of  the  case  is  the  effect  which  the  long  delay, 
and  the  death  of  two  of  the  trustees,  and  the  altered  state  of 
matters  have  had  on  the  surviving  trustee's  power.  The  claimants' 
plea  on  that  ground  cannot  be  sustained.  This  view  admits  that 
the  exercise  of  the  discretionary  power  was  originally  not  confined 
to  the  exact  day  of  majority.  If  so,  the  question  comes  to  be.  Has 
the  delay  been  wrongous  on  the  part  of  the  trustee  ?  It  has  not. 
Kor  do  the  advances  to  the  daughter  strengthen  her  claim.  They 
make  the  intentions  of  the  trustee  only  the  more  reasonable. 

Lord  Medwyn. — The  claim  of  the  Muirs  cannot  be  sustained. 
By  the  deed  the  trustees  were  in  a  certain  event  bound  to  do 
a  certain  thing,  but  it  was  in  their  discretion  to  do  it  in  one  or 
other  of  two  specified  ways,  or  "  in  any  other  terms  they  thought 
requisite."  And  the  question  is,  as  they  did  not,  on  the  occurrence 
of  the  event,  do  this  thing,  nor  were  called  on  to  exercise  the  dis-  } 

cretionary  power,  have  they  lost  the  power  and  discretion,  the 
delay  being  expected,  no  doubt,  to  give  an  opportunity  for  a  more 
beneficial  arrangement  at  some  future  time  ?  This  is  not  the  case 
of  a  trust  to  be  executed  in  one  way  only.  That  will  be  held 
to  be  exercised  whenever  the  obligation  is  prestable.  But  where 
a  discretion  is  given  as  to  the  mode  of  making  an  investment,  the 
terms  of  the  investment  will  often  be  decided  by  circumstances  not 
necessarily  occurring  before  the  dates  named,  and  both  parties  may 
see  fit  to  postpone  it.  The  object  in  the  present  case  was  not 
80  much  to  fix  a  date  for  the  investment,  as  the  condition  and  pro- 
visions  of  the  investment.    A  date  had  to  be  fixed  before  which  it 
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Dec.  0.  1851.  could  not  be  done,  but  it  is  not  said,  if  not  exercised  then,  the 
^*^v*^    discretion  is  renounced.     On  the  contrary,  since  the  trustees  did 

Miii^&c!       iio^  exercise  it,  and  Miss  Macdonald  did  not  call  on  them  to  do  it, 
it  must  be  supposed  she  concurred  in  postponing  the    settlement 
till  a  period  when  it  might  be  more  beoeficially  exercised.      For  if 
once  exercised  by  investment,  their  power  was  at  an   end.      The 
discretion  remained  for  exercise  till  the  money  was  invested ;  and 
if  so  there  is  nothing  in  the  changes  which  have  occurred  to   take 
away  the  power  from  the  survivor.    That  power  is  expressly  g^iven 
by  the  deed.     Nor  does  the  circumstance  that  the  virhole  JCI500 
no  longer  remains,  furnish  a  good  plea  to  Mrs  Muir.     The  money- 
advanced  was  advanced  at  her  request,  and  to  relieve  her  from  debt. 
Lord  Cockburn  concurred      The  question  here  is  entirely  as 
to  the  power  of  the  trustees  under  this  trust-deed.     To  the  sur- 
vivor is  given  all  the  power  of  the  others.     Now  the   trust-deed 
imposed  on  the  trustees  an  obligation  to  provide  a  sum  for  Miss 
Macdonald,  with  power  to  do  it  in  one  of  two  ways,  at  a  particular 
time.     The  time  is  indeed  gone  at  which  they  might  have  been 
called  on  to  do  so.     But  they  have  not  lost  the  power  though  not 
exercised  at  the  moment  specified. 

Lord  Murray  differed.  It  appears  as  clearly  expressed  in 
this  deed  as  it  can  be  in  any  deed,  that  the  duration  of  this  trust 
was  the  majority  or  marriage  of  Miss  Macdonald.  Reading  the 
first  part  of  the  clause,  down  to  the  words,  "  L.1500  sterliug," 
the  ultimate  period  is  here  clearly  the  majority ;  nor  are  there  any 
words  in  the  deed  giving  means  of  prolonging  the  period.  Take 
the  subsequent  part  of  the  clause — ^*  and  to  take  the  same  pay- 
able,*' &c.  That  is  all  one  continuous  explanation  applicable  to 
the  terms  of  the  bond,  and  nothing  else.  It  does  not  extend  the 
duration  of  the  trust*     The  interlocutor,  therefore,  should  stand. 

The  Court  by  a  majority  recalled  the  interlocutor. 

A.  Pearson  Scotland^  S.S.Cj  Agent  for  Mr  and  Mrs  Muir,  the  Real 

Raisers. 
Pollock  i-  Stewarty  W,S.y  Agents  for  Nominal  Raiser,  Pollock. 
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The  question  inToIved  in  this  case  regarded  the  jurisdiction  of  Dec.  lo.  1851. 
the  Court  to  enforce  payment  of  costs  found  due  in  a  suit  before  ^  jp^"^ 
the  Court  of  Chancery  for  England.  In  1840,  an  action  was  Cochrane,  &c. 
brought  against  the  defender  for  the  execution  of  a  certain  lease, 
conform  to  a  decree  of  the  High  Court  of  Chancery,  proceeding 
on  the  allegation  that  he  had  **  withdrawn  himself  from  the  ordi- 
nary jurisdiction  of  the  High  Court  of  Chancery,  and  had  recently 
been  discovered  to  be  residing  at  the  Ross,  near  Hamilton,"  and 
concluding  against  him  for  £287,  10s.  of  unpaid  rents,  and  for 
the  sum  of  £100,  less  or  more,  being  the  amount  of  costs  found 
due  in  the  said  Court  of  Chancery,  and  which  stood  on  a  remit 
to  the  Master  in  the  said  Court  to  tax  the  same,  and  also  for  ex- 
penses of  process.  In  March  1841,  the  matter  was  compromised ; 
it  being  agreed  that  costs  should  be  paid  by  the  defender. 
Nothing  further  was  done  till  June  1847,  when  the  process  was 
wakened.  There  then  remained  nothing  to  be  settled  under  the 
same,  except  the  expenses  thereof,  and  also  the  question  as  to  the 
costs  found  due  in  the  Court  of  Chancery. 

The  defender  pleaded  that  that  formed  a  subject  matter  to  which 
the  jurisdiction  of  this  Court  did  not  extend.  A  record  was  ac- 
cordingly made  up  on  that  point,  and  the  Lord  Ordinary  (Ro- 
bertson) having  repelled  the  objection,  Cochrane,  the  defender, 
reclaimed. 


Pfimey,  for  reclaimer.  The  only  point  alleged  to  remain  be- 
tween the  parties  being  that  of  costs  found  due  in  a  Chancery 
suit,  that  is  peculiarly  a  point  which  can  only  be  determined  in 
Chancery ;  and,  if  not  there,  nowhere  else.  There  was  no  rele- 
vant statement  in  the  summons  to  warrant  interference  in  this  suit. 
Tlie  defender  is  subject  and  willing  to  subject  himself  to  the  juris- 
diction of  the  Court  of  Chancery.  He  has  lost  his  Scotch  domi- 
cQe,  having  removed  from  Scotland  with  his  family  some  years 
ago.  At  the  time  the  suit  in  Chancery  was  instituted  against 
him,  he  was  possessed  of  valuable  property  in  England,  which  he 
still  retains.  Therefore  the  jurisdiction  of  the  Court  of  Chan- 
cery over  the  defender  and  his  property  was  never  in  abeyance. 

itfotr,  for  pursuer  and  respondent.  The  original  action  raised 
in  this  Court  was  competently  brought,  because  the  defender  hav- 
ing rendered  the  decree  of  the  Court  of  Chancery  inoperative,  by 
going  beyond  its  jurisdiction,  it  was  competent  for  this  Court  to 
pronounce  a  decree  conform,  so  that  execution  might  be  obtained 
against  the  defender  within  the  domicile  which  he  had  chosen.  Al- 
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Dec.  10.  1851.  though  a  partial  settlement  of  the  case  took  place,  it  was  on  the 
vLh^v.  express  condition  that  the  costs  should  be  paid,  which  condition 

Cochrane,  &c.  has  not  yet  been  implemented.  It  is  denied  that  the  defender 
had  lost  his  Scotch  domicile ;  but  supposing  the  action  originally 
competent,  it  could  not  become  incompetent  on  the  ground  that 
the  defender  had,  during  the  course  of  the  proceeduigs,  left  Scot- 
land and  gone  to  England. 

The  Lord  President  was  of  opinion  that  the  original  action 
having  been  competently  brought,  the  present  proceedings,  which 
have  reference  to  it,  are  competent  also. 

The  other  Judges  concurred. 

The  Court,  therefore,  refused  the  note,  reserving  all  questions 
of  expenses,  and  remitted  to  the  Lord  Ordinary  with  power  to 
dispose  thereof,  and  to  proceed  in  the  cause  as  may  be  just. 

Alexander  Hamilton^  W.S.,  Reclaimers*  Agent, 

Wotherspoon  and  Mack,  S.S.C.,  Pursuer  and  Respondents'  Agents. 


BILL  CHAMBER. 

M'Innesv.  William  and  George  Fairlet. 

No.  76.       suspenna.  and  Liberation  -  Diligence  -  Officer',  Distnct-Coneent  of 
Debtor,  by  which  objection  waived. 

The  complainer  in  this  case  had  been  charged  on  an  extract- 
Dec  IL  I85i.  decree  of   the   Sheriff-substitute  of  the  Fort- William  District, 
^"^"^^"^     Inverness,  and  afterwards,  in  virtue  of  d^fiat^  incarcerated  in  the 

M*lnnes  v.  •  «    t  tt  i*    j     r  •  j 

Fairley,  &c  pnson  of  Inverness.  He  now  applied  lor  suspension  and 
liberation,  for  these  reasons: — 1st,  The  decree  was  in  absence; 
2d,  The  action  was  at  the  instance  of  "  William  and  George  Fair- 
ley,"  whereas  the  charge  is  to  make  payment  to  "  the  said  George 
and  William  Fairley :"  3d,  The  execution  of  charge  bears,  that  a 
copy  was  delivered  to  the  complainer  in  presence  of  "  James 
Campbell,"  while  the  witness  who  signs  the  execution  signs 
**  James  D.  Campbell ;"  4th,  The  oflScer  who  apprehended  the 
complainer  did  so  out  of  his  district.  Although  only  an  officer  for 
the  Fort- William  district,  he  carried  the  complainer  from  Fort- 
William,  out  of  Inverness-shire,  into  Argylcshire,  and  forced  him 
two  miles  into  the  latter  county  without  obtaining  concurrence 
from  the  Sheriff  of  Argyleshire. 

The  respondents  by  their  answers  denied  the  statements  of  the 
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complaiDer,  as  to  the  inaccuracy  and  identity  of  the  parties  re- Dec.  11.  I85l. 
ferred  to  in  the  note.     The  whole  procedure  was  regular  and  legal,  ^qT^^"^""^ 
and  the  warrants  had  heen  executed  in  the  way  and  manner  such  Fairley,  &c. 
warrants  are  daily  executed  in  the  district,  where  no  concurrence 
is  ever  required.     Besides  the  complainer  had  not  objected  to  the 
oBcer's  proceedings  at  the  time,  but  all  had  been  done  with  his 
ooosent. 

Lord  Cowjls  refused  the  note  of  suspension  and  liberation  with 

expenses.    His  Lordship  said,  in  the  note  to  his  interlocutor,  that 

the  objections  taken  on  the  ground  of  the  inaccuracy  of  the  names 

of  Campbell  the  officer,  and  of  the  Fairleys,  were  immaterial.  There 

could,  on  the  face  of  the  proceedings,  be  no  doubt  of  the  identity 

of  the  parties.     As  to  the  objection  that  the  officer  had  acted  on 

the  warrant  out  of  his  district,  it  appeared  that  the  portion  of 

Aiigyleshire  alluded  to  required  to  be  traversed  in  order  to  reach 

iDTemess,  and  it  was  material  to  observe  that  the  complainer  had 

accompanied  the  officer  all  the  way  without  any  objection  on  his 

part.    If  the  complainer  could  have  shewn  that  be  had  resisted 

the  aothority  of  the  officer  while  within  Argyleshire,  he  might  have 

been  entitled  to  liberation.     But  he  made  no  resistance,  nor  did 

he  dispute  the  illegality  of  the  officer's  proceedings  at  all.     In 

these  circumstances,    the  objection  could  not  be  taken   as  a 

ground  of  suspension.     As  to  the  reason  of  suspension  that  the 

decree  was  in  absence,  it  is  important  to  keep  in  view  that  the 

note  had  been  presented  without  caution  or  consignation,  and  the 

suspender  had  not  adopted  the  proper  means  for  opening  up  the 

decree. 

John  WaJh,  S.S.C.,  Agent  for  Complainer. 
John  Leishmanj  W.S.,  Agent  for  Respondents. 


FIRST  DIVISION. 

In  re  A.  B.,  dismissed  Judicial  Factor.  No.  76. 

FMpitf  Protection  Act — Factor  loco  Tutoris — Malversation  of  Office — 
BmU  to  Her  Majest^B  Advocate. 

Thb  was  a  report  by  the  Accountant-General  to  the  Court  of  Dec.  11.  1851. 
Session  on  the  conduct  of  A.,  who  had  been  lately  dismissed  from  ''-'""^''^^ 
the  office  of  judicial  factor.     In  January  1826,  A.,  accountant 
in  Glasgow,  was  appointed  factor  loco  tutoris  to  John  Newlands, 
a  cognosced  idiot.     The  Accountant-General  fouud  an  inventory 

NO.  TI.  VOI#.   I.  K 
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Dec.  11. 1851.  lodged  of  the  estate  eommittcd  to  the  factor's  management,  but 
/^'^'^l    no  accounts  of  his  intromissions  or  vouchers.     In  March  1850,  the 

In  re  A.  B. 

Accountant  addressed  a  printed  circular  to  the  factor,  and  sub- 
sequently, in  April  1851,  a  requisition,  along  with  a  copy  of  the 
Act  of  Sederunt  of  llth  March  1851,  (as  directed  by  the  Court,) 
calling  on  him  to  lodge  accounts  of  his  intromissions  from  the  date 
of  his  appointment  to  31st  March,  and  the  vouchers.  The  factor 
having  failed  to  comply  with  this  requisition,  the  Accountant, 
on  12th  June,  notified  to  the  factor,  under  sec.  19  of  the  Act,  that, 
unless  the  same  was  complied  with  in  forty-eight  hours,  his  dis- 
obedience would  be  reported  to  the  Court.  The  factor  neither 
complied  nor  lodged  objections ;  and  accordingly  the  Accountant 
transmitted  a  report  to  the  Lord  Ordinary  on  the  Bills,  (Cowan), 
who,  on  5th  July  1851,  ordained  the  factor  to  lodge  accounts  of 
his  intromissions,  and  the  vouchers,  within  eight  days  after  ser- 
vice ;  and,  failing  compliance  with  that  order,  his  Lordship  noti- 
fied that  he  would  report  the  matter  to  the  Inner- House,  that  it 
might  be  dealt  with  in  terms  of  the  20th  section  of  the  statute, 
(Pupils'  Protection  Act.) 

The  Accountant  reported  that  the  factor  had  failed  to  satisfy  this 
order ;  in  consequence  of  which,  on  the  report  of  the  Lord  Or- 
dinary on  the  Bills,  the  Lords  removed  him  from  his  office,  and 
remitted  to  his  Lordship,  with  power  to  appoint  a  new  factor  ad 
interim^  whose  duty  it  would  be  to  call  A.  to  account  for  his  intro- 
missions. His  Lordship,  accordingly,  appointed  Mr  Guild  to  be 
curator  bonis  ad  interiw. 

The  Accountant- General  now  reported  that  he  had  received 
a  report  from  Mr  Guild,  to  the  effect  that  A.  had  been  for  many 
years,  and  now  was,  in  occupation  of  the  heritable  estate  which 
belonged  to  the  idiot;  that  he  had  realised  upwards  of  L.1200  of 
funds ;  and  that  he  craved  further  delay  until  the  Christmas  recess, 
for  reasons  which  were  vague  and  unsatisfactory.  The  Account- 
ant further  reported  that  he  could  not  avoid  coming  to  the  con- 
clusion that  gross  injustice  had  been  practised  by  A.  under  his 
judicial  appointment,  and  by  an  abuse  of  the  powers  committed 
to  him  by  the  Court.  He  directed  the  attention  of  the  Court  to 
sees.  6,  20,  and  21,  as  applicable  to  the  mode  of  dealing  with  such 
a  case  as  this. 

This  report  the  Lord  Ordinary  appointed  to  be  printed,  with  a 
view  to  his  now  reporting  it  to  the  Court. 

The  Loan  President.  We  must  take  steps  to  bring  this 
factor  to  an  accounting  for  his  intromissions  with  an  estate  for 
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now  upvards  of  quarter  of  a  century.     It  was  necessary,  not^^jcMi^si 
only  as  doing  substantial  justice  between  man  and  man,  but  as  a  j^^j^j^^^^ 
waning  to  others  in  a  like  situation,  that  the  Court  should  avail 
themaeWes  of  the  power  conferred  by  the  late  Act,  sec.  21,  and 
remit  to  Her  Majesty's  Advocate  to  consider  the  case. 

Logauj  for  the  factor,  submitted  that  his  removal  from  office 
was  a  sufficient  punishment  for  his  delay  in  rendering  the  accojints, 
which  were  in  course  of  preparation,  and  explained  that  for  the 
occupation  of  the  idiot's  heritable  property  (a  house  and  garden), 
be  credited  the  estate  with  the  full  rent ;  whilst,  of  the  sum  of 
L.1200,  which  had  been  had  for  the  compromise  of  various  law- 
siiit8,the  greater  part  had  gone  to  defray  the  costs  of  the  litigation. 
These  averments  he  offered  instantly  to  instruct  by  the  production 
of  the  accounts.  There  had  therefore  not  been  such  malversation 
as  would  justify  this  remit  to  the  Lord  Advocate. 

The  Lord  Prbsiobnt  was  of  opinion,  that,  looking  to  the 
whole  circumstances  of  the  case,  the  Court  would  be  wanting  in 
its  duty  to  the  public  should  it  follow  any  other  course  than  that 
suggested  by  sec.  21.     The  Court  would  not  delegate  to  the 
Accountant  the  disagreeable  duty  of  originating  this  procedure, 
but  would  itself  determine  the  course  to  be  adopted. 
Lord  Fullbrton  was  of  the  same  opinion. 
Lord  Ivort  thought  it  impossible  to  come  to  any  other  con- 
clusion if  this  were  a  subsisting  factory ;  but  the  appointment  sub- 
stantially fell  in  1847  by  the  death  of  Newlands,  although,  no 
doubt,  this  did  not  relieve  A.  of  responsibility.      The  interim 
appointment  of  factor  has  also  fallen,  and  therefore  things  were 
in  this  anomalous  situation,  that  although  B.'s  representatives 
are  suijuru,  they  are  not  here.     Therefore  this  inquiry  takes 
place  in  their  absence,  and  there  is  no  one  to  represent  the  estate. 
The  Act  is  divided  into  two  portions — up  to  sec.  21,  it  refers  to 
existing  factories,  then  sec.  22  begins  with  reference  to  factories 
that  no  longer  exist.     He  had  difficulty,  therefore,  whether  the 
Act  was  applicable  to  this  case. 

The  Lord  President  considered  that  the  Court  were  not 
caJled  on  to  decide  on  that  point.  It  was  for  the  Lord  Advocate 
to  consider  what  was  the  proper  course  to  be  taken. 

Lord  CirKiNGHAME  concurred.  The  Court  could  not  hesitate 
10  adoptiDg  the  course  suggested  by  the  Lord  President,  as  that 
which  their  duty  to  the  country  imperatively  points  out. 
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Dec.  11. 1861.  The  CouRT  accordingly  nominated  and  appointed  James  Wylie 
.  .  ^  Guild  to  be  ctaratar  bonis  on  the  estate  for  behoof  of  the  repre- 
sentatives,  with  the  usual  powers, — the  said  James  Wylie  Guild 
always  finding  caution  before  extract,  and  decern  ad  interim  ; 
farther,  direct  the  Accountant's  report,  together  with  the  whole 
proceedings,  to  be  laid  before  Her  Majesty's  Advocate,  to  inquire 
into  the  same,  and  to  take  such  steps  in  reference  to  the  same  as 
to  his  Lordship  shall  seem  proper. 

Lothians  and  Fmlai/j  S.S.C.,  Factor's  Agents. 


No.  77. 


FIRST  DIVISION. 

Petition,  Aberdeen  Railway  Company. 

Process — Appeal — Competency — In  an  action  against  a  Railway  Com- 
pany for  implement  of  an  alleged  contract,  it  was,  inter  alioj  pleaded  in 
.defence,  that  the  contract  was  illegal  under  the  Companies  Clauses  Act. 
The  CouH  repelled  the  defence  as  not  supported  by  the  statute,  and  ap- 
proved of  an  issue.  Held  competent  to  appeal  against  the  decision  be- 
fore trial. 

This  petition  was  presented  by  the  Aberdeen  Railway  Com- 
Decjii^Si.p^j^y  for  leave  to  appeal  against  a  judgment  pronounced  by  the 
Pet.  Aberdeen  Court,  on  18th  November  last,  in  an  action  raised  at  the  instance 
BaUway  Co.    ^f  ^jjg  Messrs  Blaikie  Brothers  of  Aberdeen  against  them. — See 

ante^  p.  26. 

G.  Young  and  Inglis  for  the  respondents,  objected  that  the  ap- 
peal was  inexpedient  at  this  stage  of  the  proceedings.     The  case 
is  for  trial  at  the  Christmas  sittings,  and  the  object  of  this  petition 
is  to  put  the  trial  off.     At  the  trial  questions  of  law  may  be  raised, 
and,  if  so,  the  whole  case  will  then  go  to  the  House  of  Lords,  with 
this  advantage,  that  it  wiU  go  on  a  bill  of  exceptions,  which  will 
entitle  it  to  precedence ;  otherwise,  if  appealed  now,  it  may  stand 
over  for  two  or  three  years  on  the  rolls  of  the  House  of  Lords. 
This  being  a  question  of  relevancy,  it  ought  not  to  be  appealed 
until  the  facts  of  the  case  have  been  ascertained.     Counsel  re- 
ferred to  the  opinions  of  the  Lord  Justice-Clerk  and  Lord  Cock- 
bum,  in  petition  The  Dundee  Banking  Company^  jrc,  for  leave  to 
appeal,  as  given  in  these  Reports,  ante^  p.  64,  and  to  the  opinion 
of  Lord  Mackenzie,  in  Dundee  Harbour  Trustees  v.  Dougall^  5th 
Dec.  1848,  11  D.  181. 

Neaves^  (with  whom  £.  5.  Oordonj)  for  petitioners  argued  that 
as  this  was  a  final  interlocutor,  appeal  was  competent.    In  DougalTf 


Ko.78,  COURT  OF  SESSION.  143 

case  there  was  no  finding  iii  law,  while  in  this  case  a  pure  point  i^co-  n*  185^« 
of  law  was  decided,  which  could  not  be  affected  by  the  facts  of  ^  '^7^^^ 

•  Jl  eta  ^DCTQG^a 

tBC  case.  BaQway  Co. 

The  Lord  Prbsidsnt. — It  was  understood  by  all  of  us,  in  giv- 
ing judgment,  that  the  Railway  Company  should  have  an  oppor- 
tunity of  appealing  to  a  Court  of  higher  resort,  in  order  to  satisfy 
themselves  whether  we  had  decided  the  point  of  law  correctly. 
The  same  thing  was  done  in  the  case  of  Campbell  of  Blythswood^ 
where  a  point  raised  on  an  Act  of  Parliament  was  decided  before 
the  trial,  and  appeal  held  competent.  In  the  special  circumstances 
of  this  case,  the  general  doctrine  laid  down  by  the  Lord  Justice- 
Gerk  does  not  apply. 
Loans  Fullsrton  and  Gun  inch  amb  concurred. 
Lord  Ivort. — The  Court  is  shut  up  to  the  conclusion  to  which 
it  has  now  come.     If  it  shall  come  to  be  that  there  is  no  question 
between  the  parties  as  to  the  alleged  contract  of  6th  February, 
bat  that  the  date  of  the  contract  shall  be  restricted  to  4th  June, 
this  appeal  falls  to  the  ground,  because  it  would  not  be  applicable. 
Bot  it  was  the  purpose  of  the  Court,  in  giving  judgment,  that 
there  should  be  leave  to  appeal  granted,  if  desired.     As  to  the 
foint  of  law  in  question,  a  bill  of  exceptions  cannot  be  taken  at 
the  trial. 

The  Court  granted  the  prayer  of  the  petition,  and  discharged 
the  order  for 


Wdmter  and  Befmy^  W.S.,  Petitioners'  Agents. 

Lockhartj  Morionj   Whitehead  and  Greig,  W.S.,  Respondents'  Agents. 


FIRST  DIVISION. 

M'KlNLAYS  r.   M^KlNLAYS.  No.  78. 

Pracription — Mercantile  transactions — Held  ihski  triennial  prescription 
does  not  apply  to  transactions  between  merchants  in  an  extended  course 
oftnde. 

The  only  point  in  this  case  to  which  the  attention  of  the  Court  Dec.  n.  1851. 
was  called,  was  whether  the  plea  of  triennial  prescription  applied  w^iTT^*^ 
to  certain  transactions  which  formed  the  subject-matter  of  the  M'Kiniajrs. 
action.     The  pursuers,  John  M^Kitilay  and  Company,  in  the 
course  of  their  business  as  bleachers,  employed  the  defenders, 
William  M*Kinlay  and  Company,  commission-agents,  to  make 
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Pec.  11. 1861.  certain  purchases  on  their  account  of  goods  to  be  bleached ;  which 
M<K'  1  goods,  when  bleached,  the  defenders  afterwards,  as  commission- 

M^Kinlajs.  agents,  sold.  The  pursuers  allege,  that  in  order  to  enable  the 
defenders  to  make  the  purchases  for  them,  they  advanced  certain 
sums  of  money,  and  that  they  received  from  the  defenders  sundry 
partial  payments  on  account  of  the  proceeds  of  goods  disposed  of 
by  the  defenders.  Both  partnerships  have  been  dissolved,  and 
the  present  action  was  brought  by  the  surviving  partner  of  John 
M^Kinlay  and  Company  against  the  individual  partners  of  William 
M'Einlay  and  Company,  for  payment  of  L.408 : 8 : 5,  the  balance 
alleged  to  be  due  by  the  defenders  in  the  transactions  between 
the  two  companies.  The  pursuers,  inter  alia^  founded  on  an  account 
holograph  of  William  M^Kinlay,  one  of  the  defenders,  in  which 
William  M^Eanlay  and  Company  debit  themselves — 1,  With  the 
amount  of  cash  advances  made  to  them ;  2,  with  the  proceeds  of 
the  goods  sold  by  them  on  commission  ;  and,  3,  with  the  amount 
of  a  bleaching  account  between  them  and  the  pursuers ;  and,  on 
the  other  hand,  they  take  credit  to  themselves — 1,  for  an  alleged 
cash  payment  to  the  pursuers,  which  the  pursuers  disputed ;  2,  for 
the  prices  of  raw  or  unbleached  goods  purchased  by  them ;  3,  for 
partial  payments  made  by  them  on  account  of  the  proceeds  of 
goods  sold ;  and,  4,  for  their  charges  of  commission,  &c.  The 
result  of  these  debit  and  credit  entries  is,  that,  as  at  27th  January 
1837,  a  balance  of  L.408  : 8 : 5  is  brought  out  as  due  by  the 
defenders,  William  M^Einlay  and  Company,  to  the  pursuers,  in- 
cluding interest  to  that  date. 

The  defenders  denied  that  thb  was  an  accountxsurrent,  but 
merely  a  jotting  or  hypothetical  vidimus.  And  they  pleaded  that 
the  alleged  accounts,  or  balances  of  accounts,  are  prescribed,  and 
that  resting-owing  can  only  be  proved  by  the  defenders'  writ  or 
oath. 

The  Lord  Ordinary  (Wood)  held  that  neither  the  triennial  nor 
quinquennial  prescription  applied  to  this  case,  and  referred  to  the 
cases  of  Hamilton^  24th  January  1795,  M.  11,120  ;  Anderson  and 
CkQd^  18th  January  1809,  Hume's  Decisions,  469;  Brunton^  3d 
December  1822,  2  Shaw,  54 ;  Freer^  2d  January  1826,  4  Shaw, 
339;  Macfarlane^  17th  January  1827,  5  Shaw,  189;  Bayes" 
Trustees,  30th  June  1829,  7  Shaw,  815. 

The  defenders  reclaimed. 

Pattan  and  Solicitor •  General  for  reclaimers.  The  account  sued 
for  was  incurred  in  the  course  of  mercantile  transactions,  and  did 
not  proceed  upon  any  writing.     It  is  an  open  account,  and  is  of 
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the  oituFe  of  merchant's  accounts,  to  which  the  triennial  prescrip-  Dec.  11. 1851. 
tion  is  applicable.     The  cases  cited  by  the  Lord  Ordinary  have    ^""T^^"^ 
diiefly  reference  to  transactions  with  foreign  merchants.     The MKinlevB. 
case  of  Ordj  Feb.  15.  1630,  M.  11,083,  is  applicable  to  this  case, 
and  the  principles  there  laid  down  have  not  been  affected  by  sub- 
sequent decisions. 

7*.  Mackenzie^  for  respondent.  This  claim  arises  out  of  a  com- 
misston  agency  to  which  the  triennial  prescription  does  not  apply  ; 
More's  Notes  to  Stair,  vol.  i.  p.  275,  and  cases  therein  referred  to. 

The  Lord  President  was  clearly  of  opinion  that  prescription 
did  not  here  apply.  The  cases  of  Freer  and  Macfarlane  were 
decisive. 

Lord  Follbrton  was  of  the  same  opinion.  This  is  truly  a 
question  of  accounting, — the  account  is  not  a  merchant's  account 
in  the  sense  of  the  statute.  If  the  statute  were  applicable  here, 
it  would  be  equally  so  to  bankers'  accounts,  and  others  of  a  like 
nature. 

Lord  Cuninghame.  Triennial  prescription  does  not  apply 
to  protracted  transactions  between  merchant  and  merchant  in  an 
extended  course  of  trade.  Although  the  cases  of  Hamilton  and 
Andersam  and  ChUd  arose  from  transactions  between  home  and 
foreign  merchants,  the  law  laid  down  for  them  applies  equally  to 
transactions  between  home  merchants.  The  present  case  falls 
clearly  within  the  rules  assigned  as  the  grounds  of  decision  in  the 
cases  of  Freer  and  Macfarlane. 

Lord  Ivory  concurred.  The  account  libelled  on  was  libelled, 
not  as  between  buyer  and  seller,  but  as  a  general  mutual  account- 
ing as  between  principal  and  agent.  The  plea  of  prescription 
was  clearly  not  applicable. 

He  Court  repelled  the  plea  of  prescription,  remitted  to  the 
Lord  Ordinary  to  proceed  farther  in  the  cause,  and  found  the  re- 
claimer liable  in  expenses  since  the  date  of  the  interlocutor. 

Robert  OUphanty  8.S.C.,  Agent  for  Reclaimers. 

W.  A.  G.  4r  R.  ElUsj  W.S.,  Agents  for  Respondents. 
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SECOND  DIVISION. 

No.  79.  Marshalls  v.  the  Omoa  and  Clbland  Iron  and  Coal 

Company. 

AwfUiemeat  and  datnagea — Issue  to  be  tried. — Terms  of  an  issue  ap- 
proved of  in  an  action  of  Assythement  and  damages  against  the  proprie- 
tor of  a  colliery  and  of  iron  works  for  the  death  of  one  of  his  workmen, 
where  the  defender  pleaded  he  was  not  liable,  in  respect  that  the  works 
were  under  the  management  of  other  workmen,  and  a  contractor  of  com- 
petence and  skill. 

Dec  11  1851      ^^^^  action  of  asythemeot  and  damages  was  moved  in  to-day, 
v.^^y^«^    with  the  view  of  closing  the  record  and  adjusting  the  issue.     The 
Th^^^i!!** ''"    pursuers  were  the  widow  and  the  three  surviving  children  of  the 
CieLind  Iron   deceased  James  Marshall,  miner  at  Bellside,  in  the  parish  of 
and  Coal  Ck).  ghotts  and  county  of  Lanark,  who  claimed  from  the  defender, 
Robert  Stewart,  as  the  only  known  partner  of  the  company,  or  as 
the  proprietor  of  the  works,  the  sum  of  L.400  in  name  of  repara- 
tion and  solatium  to  the  widow,  and  L.lOO  for  each  of  the  three 
children. 

The  condescendence  for  the  pursuers,  in  substance,  averred,  that 
on  the  morning  of  the  11  th  January  1849,  while  engaged  as  a  miner 
in  the  Bellside  pit,  and  while  ascending  the  shank  in  the  cage, 
James  Marshall  was  struck  on  the  head  by  a  lump  of  coal,  iron- 
stone, or  other  hard  substance,  in  consequence  of  which  he  fell 
to  the  bottom  of  the  pit,  and  died  shortly  afterwards ;  that  the 
cage  was  not  provided  with  a  cover  so  as  to  protect  the  miners  ; 
and  that  the  shaft  of  the  said  pit  was  in  an  unsafe  and  insufficient 
state.  The  pursuers,  therefore,  maintained  by  their  plea  in  law 
that  the  death  of  Marshall  was  occasioned  by  the  insufficiency  of 
the  cage,  or  by  the  fault,  negligence,  or  unskilfulness  of  the  de^ 
fender,  or  of  those  for  whom  he  is  responsible ;  and  that  they  were 
therefore  entitled  to  reparation. 

The  defender  denied  the  pursuers'  averments  as  to  the  nature 
and  condition  of  the  pit,  stating  that,  at  the  date  of  the  death  of 
Marshall,  it  was  under  the  charge  and  management  of  persons  of 
sufficient  skill  and  experience,  and  in  all  respects  lit  and  compe- 
tent for  their  business;  and  that  at  the  time  referred  to,  as  well 
as  for  a  considerable  time  previous,  the  defender  had  contracted 
with  John  Craig,  a  person  of  sufficient  skill  and  capacity,  to 
maintain  the  pit  in  question.  The  defender,  therefore,  inter  aliuy 
pleaded,  that  he  is  not  answerable  for  injuries  sustained  by  a 


^    .  A-i^v^,  • 
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workman,  owing  to  the  wrongous  conduct,  fault,  or  negligence  I>ec-  ^i-  ^951. 
of  other  workmen  employed  along  with  him  in  the  aame  common  w^^^jX^ 
serrice;  and  that  he  is  not  reaponsible  for  the  fault  or  negligence  The  Omoa  and 

/^l    1       j3  T 

of  the  contractor,  Craig,  supposing  that  the  accident  in  question  and  CoalCo. 
were  attributable  to  Craig. 

The  Lord  Ordinary,  (Cowan,)  ^'  in  respect  questions  of  rele- 
vaccy  have  been  raised  by  the  defender,  under  the  decision  of  the 
Second  Division  of  the  Court,  in  the  case  of  Patersan  v.  MaiU 
land  Iron  Company^  (Ist  July  1851),  and  that  though  the 
summons  were  now  held  as  relevant,  tbe  parties  do  not  agree  as 
to  the  terms  of  the  issue  proposed  for  the  trial  of  the  case,  reports 
die  cause  to  the  Lords  of  the  Second  Division  of  the  Court,  in 
terms  of  the  38  th  section  of  the  Act  13  and  14  Vict,  c  36." 

Wood  and  the  Dean  of  Faculty  were  for  the  pursuer. 
MaefarUme  and  Inglu  for  the  defenders. 

The  CooRT  approved  of  the  following  issue — *'  Whether  the 
death  of  the  said  James  Marshall  was  occasioned  while  he  was 
working  in  a  eoal-pit  belonging  to,  and  in  the  occupation  of.  the 
defender,  by  injuries  arising  from  the  shaft  of  the  said  pit  being 
in  an  unsafe  and  insufficient  state,  from  causes  for  which  the  de- 
fender or  the  employer  of  the  said  James  Marshall  is  responsible  ?" 
They  therefore  held  the  record  as  finally  closed,  and  found  that 
8ach  should  be  the  issue  to  be  tried  in  the  cause. 

Scott  and  Gillespie^  W.S.,  Pursuers'  Agents. 

GUfSon-OraigSy  DcUziely  and  Brodie,  W.S.,  Defenders'  Agents. 


FIRST  DIVISION. 
Donaldson  v.  Donaldson's  Trustbbs.  JiJo.  80. 

Tnut-^siaU — L^erentrix — Shares — Dividend, — Where  certain  shares  in 
A  diipping  company,  and  the  right  to  the  dividends  thereon,  had  been 
wU  between  terms  by  the  trustees  on  a  trust-estate  i^Held  that  the  price 
reedved  therefor  was  not  capital  to  the  exclusion  of  the  rights  of  the  life- 
reotrix ;  but  that  she  was  entitled  to  a  sum  out  of  the  price  equal  to  the 
proportion  accruing  up  to  the  date  of  the  sale,  of  the  dividend  for  the 
eorreot  year,  and  thereafter  to  interest  on  the  price. 

This  was  an  action  at  the  instance  of  Mrs  Donaldson,  as  life- Dec.  12.  1S51. 
rentrix  of  her  deceased  husband's  estate,  against  her  husband's     ^^^^y**^ 
trustees,  for  payment  of  part  of  the  price  received  by  the  trustees  p^^n^idson's 

Trustees. 
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Dec  12. 1851.  for  certain  shares  in  two  several  Shipping  Companies  held  by  the 

'^*"'"^"*'     deceased.     The  testator  died  in  March  1844,     In  his  trust-deed 

Donaldson's    &iid  settlement  he  directs  the  trustees  to  pay  to  Mrs  Donaldson, 

Trnatees.        during  her  life,  the  *'  whole  rents,  interests,  dividends  and  annual 

profits  whatsoever  of  the  free  residue  of  my  said  property,  means, 

and  estate,  heritable  and  moveable." 

The  testator  was  possessed  of  481  shares  in  the  Clyde  Steam 
Navigation  Company,  and  also  of  25^  shares  in  the  Glasgow  and 
Londonderry  Steam  Packet  Company.     Upon  the  shares  in  the 
former  company  the  liferentrix  received  the  proportion  of  the  divi- 
dend for  the  period  from  the  date  of  her  husband's  death  till  October 
1844.     In  June  1845  then  next,  the  shares  and  right  to  draw  all 
the  profits  and  dividends  thereon  were  sold  to  the  company  at  the 
price  of  L.26,455.    Subsequently,  the  yearly  dividend  was  declared 
in  October.     The  pursuer  maintained  that  the  price  received  by 
the  trustees  must  be  held  to  have  included  the  value  of  the  accruing^ 
profits  or  dividends  thereon  of  the  then  current  year,  to  the  extent 
of  the  proportion  thereof  that  would  have  fallen  to  the  pursuer  as 
liferentrix,  if  the  said  sales  had  been  made  under  the  reservation 
of  the  sellers'  right  to  a  proportion  of  such  dividend  up  to  the  date 
of  receiving  payment  of  the  price  thereof;   and  she  therefore 
claimed  a  proportion  of  the  realised  price  to  be  set  apart  for  her,  or 
an  allowance  out  of  the  same  made  to  her,  in  virtue  of  her  legal  rights 
and  interest  as  liferentrix.    With  regard  to  the  shares  in  the  Glas- 
gow and  Londonderry  Steam  Packet  Company,  the  trustees,  in  No- 
vember 1844,  accepted  an  offer  made  by  the  Steam  Packet  Com- 
pany, for  the  stock,  on  the  understanding,  that,  ovei^  and  above  the 
price,  the  trustees  were  to  be  allowed  an  equivalent  for  the  dividend 
which  would  have  been  in  course  of  payment  at  the  end  of  that 
year,  had  the  Company  not  resolved  to  expend  their  divisible 
funds  in  the  purchase  of  an  additional  vessel.     The  pursuer  re- 
ceived no  part  of  the  payment  obtained  by  the  trustees  in  lieu  of 
dividend,  nor  any  return  whatever  on  this  part  of  the  trust-estate, 
from  the  time  that  her  liferent  commenced.    She  therefore  claimed 
an  allowance  or  compensation  for  the  loss  she  had  thereby  sus- 
tained. 

The  defenders  maintained  that  the  sums  received  by  them  for 
the  shares  in  both  companies  were  to  be  dealt  with  as  part  of  the 
fee  of  the  trust-estate,  to  the  interest  or  annual  proceeds  of  which 
the  pursuer  had  right,  but  only  from  and  after  the  date  of  said 
amount  being  paid  to  them ;  and  she  could  only  be  entitled  to  the  in- 
terest of  said  sum,  the  same  being  capital  and  not  income. 
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The  Lord  Ordinary  (Wood)  assoOzied  the  defenders  from  the  Dec.  12.  I85l. 
coDelosionfl  of  the  action,  in  so  far  as  regards  the  price  obtained    ^*'>'"*^ 
for  the  sale  of  the  shares  of  the  stock  of  the  Clyde  Steam  Navi.]^^;;^}^,"^^.;- 
gatioa  Company ;  and  qttoad  uUray  decerned  for  payment  to  thel'^'u^^eeu. 
pursuer  of  the  sum  of  L.203,  3s.  6d.,  as  the  proportion  of  the 
diTidend  received  from  the  Glasgow  and   Londonderry  Steam 
Packet  Company  effeirug  to  the  period  subsequent  to  the  death 
of  the  testator. 

Agdnst  this  interlocutor  the  pursuer  reclaimed.     The  defen- 
ders also  reclaimed,  but  against  the  latter  finding  merely. 

LogoM  and  SaUcitcr'^  General  for  pursuer,  argued,  that  although 
the  trustees  were  invested  with  the  power  to  sell,  they  were  not 
entitled  so  to  exercise  that  power  as  to  defeat  the  pursuer's  life- 
rent interest  to  the  extent  of  one  shilling.     She  has  a  vested  in- 
terest which  they  cannot  deprive  her  of.   The  Lord  Ordinary  had 
rested  his  judgment,  first,  on  the  uncertainty  whether  there  would 
be  a  dividend ;  and,  secondly,  on  the  difficulty  of  ascertaining  how 
much  was  paid  in  respect  of  anticipated  dividend.     As  to  the  un- 
certainty of  the  dividend,  it  was  not  more  precarious  than  that  of 
other  companies ;  and  as  the  company  were  the  purchasers,  they 
moat  be  taken  to  have  been  fully  conversant  with  the  exact  situa^ 
tko  of  the  concern,  and  as  a  dividend  was  eventually  declared  for 
the  year,  are  to  be  held  as  having  known  that  that  would  be  the 
ease,  and  to  have  paid  a  part  of  the  agreed  on  price  on  that  account. 
As  to  the  second  point  there  might  be  difficulty  in  ascertaining 
the  amount,  but  that  was  no  reason  for  giving  the  liferentrix  no- 
thing from  October  1844  till  July  1845,  when  the  price  of  the 
itock  sold  was  paid  to  the  trustees. 

Pemiey  and  Marshall  for  the  trustees.  At  the  date  of  the  sale 
in  Jane  there  might  be  no  profits,  and  yet  a  dividend  be  declared 
m  October  on  profits  subsequently  arising.  In  the  case  of  Rollo  v. 
Irnme,  1801,  Diet.  8282 ;  App.  voce  Liferenter  No.  1,  an  extraor- 
Snuj  bonus  was  declared  not  t^  belong  to  a  liferenter.  Unless 
vbere  a  dividend  is  declared  the  trust-estate  could  derive  no 
benefit  from  it.  What  is  received  for  selling  between  terms,  is 
not  income  but  capital. 

Ths  Lord  Prbsidbnt.     There  is  no  allegation  of  misconduct 
on  the  part  of  the  trustees.    The  only  question,  therefore,  is  whe- 
ther this  claim  is  well-founded.     With  regard  to  the  first  sale 
mentioned  in  the  Lord  Ordinary's  interlocutor,  the  trustees  un- 
qnestionably  sold  the  right  to  the  dividends  accruing  on  the  shares ; 
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Dec.  12. 1851.  and  supposing  that  the  liferentrix  had  had  nothing  else  to  look  to^ 
Do  aidso  ^^  certainly  would  have  been  a  very  questionable  proceeding.  T*he 
Donaldson's  only  difficulty  is  how  to  ascertain  how  much  of  the  profits  accresced 
^^^**^^*  after  the  sale  of  the  shares,  and  how  much  before,  as  in  the  fluc- 
tuation in  the  affairs  of  mercantile  concerns,  these  may  greatly 
vary  at  different  periods. 

As  to  the  other  branch  of  the  case,  it  was  immaterial  whether 
a  dividend  was  declared.  If  the  profits  went  to  increase  the  ca- 
pital for  the  farther  security  of  the  company,  that  was  merely  ap- 
propriating the  dividend.  He  thought  there  was  sufficient  princi- 
ple for  holding  that  the  right  in  the  liferentrix  was  deserving  of 
attention. 

Lord  Fullbrton  thought  there  would  be  great  hardship  on  the 
lady,  if  the  Court  sustained  to  the  full  extent  the  principle  laid 
down  by  the  Lord  Ordinary.  Under  the  trust-deed,  she  is  entitled 
to  the  liferent  of  all  profits,  &c.  The  specific  sum  received  by  the 
trustees  should  have  been  considered  as  the  value  of  the  shareSt 
with  their  profits,  from  the  date  of  the  last  payment  to  the  life- 
rentrix; and,  had  the  trustees  proposed  to  pay  interest  on  the  price 
for  the  whole  year,  there  would  have  been  great  plausibility  in  this 
proposal.  But  they  have  chosen  to  interfere  with  the  rights  of  this 
lady,  and  have  sold  not  merely  the  shares,  but  the  right  to  the 
next  dividend.  They  thus  sell  what  she  was  entitled  to.  In 
equity  her  claim  was  strong  indeed. 

Lord  Ivory  thought  the  case  addressed  itself  particularly  to 
equity.  What  the  trustees  in  both  cases  sold,  was  not  only  the 
stock,  but  the  profits.  The  question  was,  what  was  the  fair  and 
equitable  duty  of  the  trustees  in  regard  to  these  transactions. 
The  interest  of  the  widow  in  the  sale  is  said  to  depend  on  the 
contingency  of  a  dividend  being  declared ;  but  still  this  contin- 
gency was  her  property,  which  they  were  not  entitled  to  deprive 
her  of.  He  was  prepared  to  find  that  it  was  impossible  to  ex- 
clude the  widow  altogether  from  participating  in  the  price  obtained 
by  the  trustees. 

Lord  Cuninghame  was  not  present  at  the  debate,  which  was 
on  12th  November  last. 

The  Court,  therefore,  refused  the  reclaiming  note  for  Donald- 
sou's  trustees ;  and  quoad  the  reclaiming  note  for  the  liferentrix, 
appointed  parties  to  be  heard  as  to  the  proper  manner  in  which 
the  reclaimer's  proportional  right,  as  liferentrix  of  the  fund,  ought 
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to  be  adjusted,  and  allowed  the  said  reclaimer  in  the  meantime  to  Dec.  12. 1851 
lodge  a  minute  statins  what  she  claims.  "^-^v^*^ 

The  fiferentrix  lodged  a  minute,  offering  to  accept  of  a  certain  oonaidKOH's^ 
sum,  being  the  proportion  of  the  dividend  declared  in  October '^^^^Btees. 
1845,  effeiring  to  the  period  between  September  1844,  when  the 
fonner  dividend  was  payable,  and  19th  June  1845,  the  date  of  the 
lale  of  the  shares  by  the  defenders. 

On  considering  this  minute,  the  demand  appeared  to  the  Court 
to  be  fair  and  reasonable,  and  they  therefore  sustained  the  claim 
of  the  liferentrix,  as  set  forth  in  the  minute,  and  allowed  the  ex- 
penses  of  both  parties  to  be  paid  out  of  the  trust-estate. 

Dabnahoy  and  ITood^  W.S.,  Pursuers'  Agents. 
G&on-Crai^«,  Dcdziel  and  Brodie^  W.S.,  Defenders'  Agents. 


FIRST  DIVISION. 
Babington  v.  M^Culloch.  No.  81. 

Aetkm  of  Damages. — Petition  and  Complaint — Circumstances  in  which 
Hdd  that  the  consideration  of  a  petition  and  complaint,  proceeding  on 
the  sverment  that  the  defender  bad  been  tampering  with  the  pursuer's 
witneases,  should  precede  the  triaL 

In  an  action  of  damages  at  the  instance  of  M'Culloch  against  Dec  12.  I85i. 
Babington,  issues  were  adjusted,  and  the  case  stood  for  trial  in    ^^^v*^ 
July  last.     On  the  case  being  called,  Babington's  counsel  moved  M^Ca^ch.^ 
to  have  the  trial  postponed  on  account  of  the  pursuer  Dr  M^CuI- 
loch's  improper  interference  with  the  defender's  witnesses ;  and 
the  presiding  Judge  (the  Lord  President),  in  respect  of  the  affi- 
davit by  the  defender's  agents  then  read  in  Court,  and  the  motion 
of  the  defender's  counsel,  postponed  the  trial,  reserving  all  ques- 
tions of  expenses.  The  matter  was  now  brought  before  the  Court 
on  petitbn  and  complaint  at  Babington's  instance,  setting  forth 
the  facts  complained  of,  and  craving  a  proof  thereof. 

bghi  (with  whom  Solicitor^  General  and  Sandford)  for  respon- 
deat submitted  that,  as  the  trial  was  fixed  to  take  place  during 
the  (Siristmas  recess,  the  natural  course  was  to  let  the  trial  go 
I         on  ffl  the  first  place,  and  see  what  use  is  made  of  the  witnesses 
at  tbe  triaL 
Maefarleme  and  Neaves  were  for  the  complainer. 

Tbe  Lord  President.     The  whole  gist  of  the  case  is,  whether 
at  the  time  of  the  alleged  interference,  the  pursuer  was  in  the 
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®^;,^,^;,^  'knowledge  that  these  parties  were  cited  as  witnesses  for  the  de- 
Babioeton  v  fenders.  This  is  a  charge  of  attempting  to  tamper  with  the  ends 
M^CuUoch.     of  justice,  and  it  must  be  investigated. 

Lord  Ivory.  This  was  deemed  so  serious  a  matter  when  the 
case  was  on  for  trial  in  July,  that  the  trial  was  stopped.  It  was 
now  before  the  Court  on  a  petition  and  complaint,  the  relevancj 
of  which  is  not  disputed ;  and  if  it  is  a  mere  question  of  expe- 
diency which  should  go  first,  the  petition  and  complaint  should 
take  precedence. 

The  other  Judges  concurred. 

The  Court,  therefore,  sustained  the  relevancy  of  the  petition 
and  complaint,  and  aUowed  a  proof  of  the  facts  therein  set  forth 
before  a  commissioner. 

Thomas  Ranken^  S.S.C.,  Petitioner's  Agent. 
Inglia  jr  Bums^  W.S.,  Respondent's  Agents. 


FIRST  DIVISION. 

No.  82.  M'CuLLocH  V.  Babingtom. 

Jury  Trial — Protection  to  Witness  beyond  the  jurisdiction  of  the  Cowtj  <md 
Bankrupt — Commission  to  take  Deposition. 

Dee.  12. 1851.  This  case  being  fixed  for  trial  at  the  Christmas  sittings,  an  ap- 
'-^T^^    plication  by  the  pursuer  was  now  made  to  the  Court  to  grant 

Babington.  *  protection  to  one  of  the  principal  witnesses,  who  had  been  con- 
strained to  go  to  France  to  escape  diligence  at  the  instance  of  his 
creditors,  or  to  grant  commission  to  examine  him. 

The  Solicitor  -  General  (with  whom  Sandford)  for  pursuer. 
There  can  be  no  objection  to  grant  protection  to  this  witness  to 
enable  him  to  attend  the  trial.  In  the  recent  case  of  Snare  v. 
Earl  of  Fifes  Trustees^  where  a  picture  formed  the  subject  of 
dispute,  protection  was  granted  to  have  it  produced  in  Court. 

Lord  Fullbrton.  But  in  that  case  the  trial  could  not  go  on 
without  the  picture,  while  this  case  may  go  on  without  the  wit- 
ness's personal  appearance  in  Court.  It  was  not  indispensable  for 
the  ends  of  justice  that  the  Court  should  grant  protection  here. 

Lord  Ivory.  The  protection  of  the  Court  may  be  good  against 
parties'  agents ;  but  when  third  parties  come  agamst  him,  it  may 
be  a  serious  question  how  far  the  protection  would  avail  him. 

The  Lord  President.  If  he  is  so  essential  a  witness,  let  a 
regular  commission  be  issued. 


I 
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The  Court  therefore  granted  commission  to  the  British  Consul  ^®^-  ^^-  ^^^^ 
at  Boulogne-sur-Mer  to  take  the  evidence  of  the  witness  uponj^,^j^y 
interrogatories  to  be  adjusted  in  common  form,  to  be  reported  Babmgton. 
fMam  ffrimttmj  and  appointed  the  case  to  be  tried  on  Monday  the 
29th  instant. 

IngUs  and  Bums,  W.S.  Pursuer's  Agents. 
lliomtu  Ranken^  S.S.C.  Defender's  Agent. 


SECOND  DIVISION. 

BtiGGS  and  Others  (Trustees  of  the  deceased  Dr  Robert  Briggs)    ^q,  93, 

V.  Daltell.    ' 

• 

Teads — Crown  Charter — WanTandice — ReUef, — A.  granted  to  B.  a  dis- 
pondon  of  the  lands  and  the  teinds  thereof;  and  the  clause  of  warran- 
diee  corered  both  lands  and  teinds.  But  in  the  title  of  A.'s  father,  there 
b  a  clause  binding  him  to  pay  to  the  Crown  the  price  of  the  teinds  from 
a  certain  date,  which  clause  goes  into  B.'8  charter  from  the  Crown.  The 
Crown  recovers  from  B.  Held  that  B.  has  relief  against  A.  under  the 
daose  of  warrandice. 

This  was  an  action  for  relief  of  certain  sums  paid  by  the  de-Decl2.  issi. 
ceased  Dr  Briggs  to  the  Crown,  as  the  price  of  the  teinds  (and    '^•"^'"^^ 
interest)  of  the  lands  of  Gordonshall.     These  lands  had  been  pur-j^^^^j*^'  *' 
chased  by  him  from  the  father  of  the  defender,  along  with  the 
teinds,   in    November  1825.     The  disposition   contains  an   ex- 
press conveyance  of  the  teinds  as  well  as  the  lands,  and  was 
granted  in  consideration  of  a  sum  of  L.  11,550,  as  the  agreed-on 
price  of  the  lands  and  teinds.     The  clause  of  warrandice  warrants 
the  "lands,  teinds,  and  others,  with  the  pertinents  above  disponed, 
to  be  free,  safe,  and  sure  from  all  incumbrances  and  grounds  of 
e?iction  whatever,  at  all  hands,  and  against  all  mortals,  as  law 
wQl,"  with  certain  exceptions  specially  mentioned. 

It  appears  that,  as  far  back  as  1752,  the  predecessors  of  the 
defender  pursued  a  valuation  and  sale  of  the  teinds  of  the  lands  of 
Gordonshall,  the  price  of  which  was  then  fixed  at  L.93: 10:6. 
The  teinds  were  at  that  time  under  tack  to  the  Marquis  of  Tweed- 
dale,  which  expired  in  1780.     The  decreet  of  sale  was  in  terms 
usual  in  such  circumstances,  viz.,  fixing  the  price,  and  decerning 
the  purchasers  to  pay  the  annual  rent  of  the  price  to  the  tacks- 
maD,  till  the  expiry  of  the  tack,  and  thereafter  to  the  receiver 
generaU  until  the  purchaser  should  receive  a  valid  right  to  the 
teinds. 
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Dec.  12. 1851.     It  does  not  appear  that  any  further  title  to  the  teinds  was  ob- 
'^"^^'^"''^^    tained  till  ISO?,  when  the  defender's  father's  title  was  made  up 

Dal^  ^  by  adjudication  in  implement  on  a  trust-bond.  The  Crown 
charter  of  adjudication,  then  granted,  comprehends  the  teinds^ 
and  contains  in,  or  adjected  to  the  clause  of  reddendo^  the  follow- 
ing words : — *'  Acparroprestan.  unicam  et  shigulam  solutionem  nobis 
vel  nostro  conditctori  aliisque  jus  prtBstantissimum  haben,^  particular- 
Hum  summarum  in  dicto  decreto  venditionis  mentionat.^  tanquam  pre^ 
tionem  decimarum  rectariarum  diet,  terrarum^  ad  novem  annorutn  re- 
ditut  earundem^  cum  debitis  et  legitirais  usuris  diet,  principalium 
summarum,  a  termino  Pentecostis  in  anno  1 752,  atque  omni  tem- 
pore future,  deinde  quatenus  debitis  supersit." 

After  the  sale  to  Dr  Briggs,  he  expede  a  Crown  charter  of 
resignation,  in  which  there  is  introduced  the  same  clause  or  con- 
dition as  in  the  charter  of  adjudication  of  1807.  In  1840,  the 
Crown  made  a  demand  upon  Dr  Briggs  for  payment  of  the  price 
of  the  teinds,  (L.93 :  10 : 6,)  and  for  interest  from  1780,  being  the 
expiry  of  the  Marquis  of  Tweeddale's  tack.  The  demand  was 
notified  to  the  defenders,  and  relief  claimed.  The  Crown  suc- 
ceeded in  recovering  from  the  pursuers  (as  trustees  of  Dr  Briggs) 
the  price,  with  interest  from  1811.  It  does  not  appear  whether 
the  interest,  from  1780  to  1811,  was  abandoned  by  the  Crown, 
or  was  held  to  have  been  settled.  The  pursuers  now  claimed  relief 
of  the  sums  they  have  been  compelled  to  pay,  and  of  the  cost  to 
which  they  were  put  in  the  proceedings  with  the  Crown ;  and 
they  rest  their  claim  on  the  warrandice  in  the  disposition  granted 
by  the  predecessors  of  the  defender  to  the  late  Dr  Briggs. 

The  defenders  maintained  that  it  was  not,  and  could  not  be  the 
intention  of  parties,  that  the  warrandice  should  cover  such  a  de- 
mand on  the  part  of  the  Crown.  They  say,  that  the  obligation 
to  pay  the  price  of  the  teinds,  and  the  interest  from  1752,  was 
introduced  into  the  charter  of  adjudication  in  1807,  as  a  condition 
of  the  right,  and  so  stood,  in  1825,  on  the  face  of  the  title  of  the 
seller,  communicated  to  the  purchaser,  and  not  objected  to ;  that  it 
was  again  introduced,  and  admitted  into  the  charter  of  resignation, 
taken  by  the  purchaser  himself;  and  that  no  remonstrance  or 
demand  of  any  kind  was  made  till  the  Crown  advanced  its  pre- 
tensions in  1840;  that  the  right  to  the  teinds  is  good,  and  has  not 
been  evicted,  and  that  what  the  pursuers  are  seeking  is,  to  get 
rid  of  the  conditions  of  that  right,  after  having  all  along  recog- 
nised and  admitted  those  conditions.  They  also  aver  that  the 
defender  was  served  heir  to  his  father  cum  beneficio  inventarii,  and 
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is  not  universally  liable  for  his  debts  and  obligations,  but  only  Dec.  12. 1851. 
seewidmn  vires  inventariu  ^^^^^^^^^ 

By  his  interlocutor,  the  Lord  Ordinary  (Colonsay)  "  finds  that.  Dniydi. 
under  the  warrandice  in  the  disposition"  to  Dr  Briggs,  '^  the  pur- 
suers were  entitled  to  be  relieved  of  the  claim  ^hich  ^as  made 
npon  them  by  the  Crown  for  the  price  of  the  teinds  of  the  lands 
of  Gordonshall,  and  interest  thereof,  and  are  entitled  to  repay- 
ment'* of  the  sums  paid  by  them,  with  interest,  ^^  from  the  respec* 
tive  dates  of  payment  so  libelled :"  •*  Therefore,  repels  the  de- 
fences as  regards  these  sums,  and  decerns.  But  before  further 
answer  as  to  the  claim  for  law  expenses  said  to  have  been  incurred 
in  the  suit  with  the  Crown,  appoints  the  case  to  be  put  to  the 
roll.'*  He  gives  no  finding  as  to  the  plea  founded  on  the  defend- 
er's limited  representation  of  his  father. 

In  the  note  appended  to  this  interlocutor,  (and  from  which  the 
statement  of  the  case  here  given  is  mainly  taken,)  the  Lord  Ordi- 
nary says,  in  support  of  the  view,  that  the  absolute  warrandice 
of  the  disposition  cannot  be  got  the  better  of  on  the  ground  set 
forth  by  the  defender ; — "  the  sum  in  question  was  the  price  of 
the  teinds,  and  interest  thereof,  which  the  heritor  owed  to  the 
Crown,  and  which  might  have  been  at  any  time  exacted  by  the 
Crown,  or  voluntarily  paid  off  by  the  heritor,  but  was  allowed  to 
remani  substantially  as  a  burden.  It  is  presumed  that,  in  the 
meantime,  the  heritor  got  the  benefit  of  his  purchase,  and  drew 
the  teinds,  and  although  he  had  not  paid  up  the  price,  he  ought 
at  least  to  have  paid  the  interest  annually.  The  terms  of  the 
charter  of  adjudication,  in  1807,  did  not  necessarily  imply  that  no 
interest  had  been  paid  prior  to  that  date ;  still  less  did  they  imply 
that  neither  interest  nor  principal  had  been  paid  betwixt  that  date 
and  the  sale,  in  1825.  No  doubt,  the  clause  introduced  into  the 
charter  of  resignation  taken  by  Dr  Briggs  in  1825,  should  have 
warned  him  that  the  seller  had  not  cleared  off  that  burden,  or,  at 
all  events,  should  have  led  him  to  make  inquiry.  But  his  silence 
for  fifteen  years — from  1825  till  1840,  when  the  demand  was  made 
by  the  Crown — does  not  prove  that  the  warrandice  was  under- 
stood by  the  parties  not  to  extend  to  the  price  of  the  teinds,  or 
the  interest  of  the  price.  Still  less  does  it  infer  an  abandonment 
or  forfeiture  of  any  right  which  he  would  otherwise  have  had  under 
the  warrandice." 

The  defender  reclaimed,  and  craved  the  Court  to  recal  the  in- 
terlocutor, **  or  otherwise ;  and  in  the  event  of  the  conclusions  of 
the  action  being  sustained,  to  find  that  the  defender  is  only  liable 
teamdum  vires  inventarii^  and  to  limit  the  decree  accordingly,"  &c. 

NO.  VI.  VOL.  I.  L 
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Dec  12. 1851.     Patfon  (with  whom  the  Dean  of  Faculty)  addressed  the  Court 

in  support  of  the  reclaiming  note. 
Daiyell.  Infflu  and  G.  G.  Bell  were  for  the  respondents. 

But  the  Court,  without  hearing  counsel  for  the  respondents, 
pronounced  an  interlocutor,  by  which  they,  "in  respect  of  the  plea 
of  representation,  recal  the  decemiture  in  hoc  statu  ;  remit  to  the 
Lord  Ordinary  to  hear  parties  therein,  and  again  to  decern,  if  he 
see  cause ;  quoad  ultra^  adhere,  and  refuse  the  desire  of  the  re- 
claiming note;  find  the  reclaimers  liable  in  expenses  since  the 
date  of  the  Lord  Ordinary's  interlocutor,"  &c. 

Walker  and  MebnUe^  W.S.,  Agents  for  Defenders. 
Jardine,  Siodart^  and  Fraser,  W.S.,  Agents  for  Pursuers. 


No.  84.  FIRST  DIVISION. 

A.  V,  B. 

Professional  contract — Obligation  to  secrecy — Action  of  damages — Circum- 
stances in  which  held  that  the  violation  of  secrecy,  on  the  part  of  a  me- 
dical man,  was  relevant  to  sustain  an  action  of  damages  against  him. 

Dec.  13. 1851.  This  case  came  before  the  Court  to  adjust  issues.  The  ground 
^**"V"*^  of  action  was  an  alleged  violation  of  professional  confidence  on  the 
part  of  the  defender,  who  is  a  medical  practitioner,  and  was  em* 
ployed  by  the  pursuer  under  the  following  circumstances  : — The 
pursuer  who  was  an  elder  of  the  Established  Church,  was  married 
on  the  30th  March  1849.  On  the  13th  September  thereafter, 
being  two  days  less  than  six  lunar  months  after  his  marriage,  his 
wife  gave  birth  to  a  child.  Some  days  after  the  birth  of  the  child, 
the  pursuer  mentioned  the  circumstance  to  one  of  the  clergy- 
men of  the  parish,  (which  is  a  collegiate  charge,)  who,  under 
the  impression  that  this  had  been  done  with  the  view  of  asking 
baptism  for  the  child,  brought  the  matter  under  the  notice  of  a 
meeting  of  the  kirk-session,  on  1st  October  1849.  The  meeting, 
before  taking  up  the  question,  required  to  be  fuitiished  by  the 
pursuer  with  the  dates  of  his  marriage,  and  of  the  birth  of  his 
child.  These  dates  having  been  furnished,  the  kirk-session  at  a 
meeting  held  on  10th  October,  considered  further  enquiry  un- 
necessary, and  "  they  therefore  adjourn  until  Saturday  at  ten 
o'clock,  A.M ,  for  the  purpose  of  the  present  proceedings  being 
communicated  to  A.,  and  for  the  purpose  of  citing  him  to  appear 
at  the  adjourned  meeting,  to  afford  such  explanations  and  respect- 
able medical  evidence  as  he  thinks  fit,  for  the  satisfaction  of  the 
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The  pursuer  alleges  that  being  apprehensive  lest  Dec  13. 1851. 


doubts  diould  be  entertained  as  to  the  child's  being  conceived 
after  marriage,  he  resigned  his  eldership,  and  for  his  own  satisfac- 
tion be  appUed  through  his  agent  for  the  confidential  opinion  of 
Ae  defender,  and  of  another  regular  practitioner  in  the  town. 
These  gentlemeQ  inspected  the  pursuer's  child,  and  being  of  opi* 
Dion  that  it  was  conceived  before  marriage,  they  embodied  their 
joint  opinion  to  that  effect,  in  a  written  report  drawn  up  by  the 
defender  in  duplicate;  one  copy  of  which  was  given  to  the  pursuer 
himself,  and  the  other  was  left  by  the  defender  at  the  house  of  the 
frst  minister  of  the  parish. 

The  kirk-session  assembled  pursuant  to  adjourtutieiit  on  13th 
October  1844.     The  pursuer  did  not  appear,  but  his  letter  of  re- 
agnation  as  a  member  of  session  was  produced,  and,  at  same  time, 
the  copy-report  left  with  the  minister  of  the  parish :  but  instead 
of  accepting  his  letter  of  resignation,  the  session  declared  him  to 
be  no  longer  a  member  of  session.     Subsequently,  the  defender 
eoncurred  with  the  other  medical  roan  in  a  joint  letter  to  the  kirk- 
ses^on,  requesting  that  body^  to  return  the  copy  of  opinion,  and 
expunge  it  from  their  minutes,  as  it  was  a  document  of  a  private 
and  confidential  nature,  furnished  by  them  to  A.,  at  his  own  de- 
sire, and  it  was  only  through  a  mistake  laid  before  the  session. 
With  this  request,  however,  the  session  refused  to  comply. 

Under  these  circumstances,  the  pursuer  brought  this  action  of 
damages  against  B.,  who  pleaded  in  defence,  that  although  not 
the  T^ular  medical  attendant  of  the  pursuer's  family,  he  had  been 
called  in  to  see  the  pursuer's  wife,  after  her  confinement ;  that  he 
had  been  previously  informed  by  the  minister,  that  the  pursuer 
bad  referred  to  the  defender  for  an  explanation  of  the  appearances 
presented  by  the  pursuer's  child  at  its  birth,  and  being  then  un^ 
able  to  give  the  requisite  explanation,  he  understood  the  object 
of  the  pursuer's  request  was  partly  to  obtain  a  medical  opinion  for 
his  own  satisfaction,  upon  the  question  whether  his  child  had  been 
conceived  before  marriage,  and  partly  that  the  defender  might 
qualify  himself  to  give  the  explanations  for  which  the  pursuer  had 
referred  the  minister  to  him. 

The  pursuer  proposed  to  put  in  issue,  Ist,  whether  the  de- 
fender was  employed  to  **  report  confidentially"  his  opinion  as  to 
the  birth  of  the  pursuer's  child  being  premature,  and  **  whether  in 
breach  of  the  duty  undertaken  by  him,  in  respect  of  such  em- 
ployment, and  to  which  he  was  bound,  the  defender  delivered  a 
copy  of  the  said  report"  to  the  first  minister  of  the  parish,  **  to 
tbe  loss,  injury  and  damage  of  the  pursuer :"  and,  2d,  whether 
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Dec.  13. 1851.  the  defender  published  and  circulated,  &c.,  '^  the  libellous  and  ca- 
^**v**^  lumnious  statement,  that  the  pursuer's  child  had  been  bom  of  ante- 
nuptial fornication,  to  the  loss,  injury  and  damage  of  the  pursuer.'' 
Cook  and  Dean  of  Faculty  for  the  defender,  argued  that  there 
was  no  issuable  matter  set  forth  in  the  summons  and  record,  and 
that,  at  all  events,  whatever  ground  there  might  be  for  an  issue 
embracing  the  subject  of  the  first  issue  proposed  by  the  pursuer, 
there  was  none  for  allowing  the  second  of  the  proposed  issues. 
Secrecy  is  no  part  of  the  stipulation  on  which  a  medical  man  is 
employed.  He  cannot  plead  professional  privilege  as  a  ground 
of  refusal  to  divulge  the  truth ;  2  Starkie,  220,  322 ;  King  v. 
Duchess  of  Kingston^  report  of  trial  published  by  order  of  House 
of  Lords,  1776,  p.  119.  It  is  only  where  secrecy  is  the  essence 
of  the  contract  that  an  action  of  damages  will  be  sustained ;  Kerr 
V.  Duke  of  Roxburgh^  3  Murray.  There  is  no  allegation  that  there 
was  any  false  statement  by  the  defender,  or  that  it  was  made  ma- 
liciously. 

Inglis  (with  whom  Dojialdson).  The  defender  was  employed  on 
the  express  understanding  that  the  report  was  to  be  the  property 
of  his  employer.  His  making  a  copy  of  such  report,  and  putting 
it  in  the  hands  of  the  minister,  was  not  merely  a  breach  of  profes- 
sional honour,  but  of  professional  contract. 

The  Lord  President  thought  there  was  here  a  relevant  aver- 
ment to  be  the  subject  of  issues.  The  result  of  the  confidential 
employment  of  these  gentlemen  was  a  joint  report,  which,  it  is 
clear  neither  of  them  could  deal  with  as  he  pleased.  He  did  not 
look  to  what  this  person  might  be  compelled,  as  a  professional 
man,  to  disclose.  He  had  committed  a  violation  of  his  confiden- 
tial employment,  and  therefore  he  was  of  opinion  that  they  could 
not  exclude  this  investigation. 

Lord  Fullertox  was  of  the  same  opinion.  The  question  of 
privilege  as  to  giving  evidence  in  a  Court  of  Justice  was  different 
from  a  question  between  the  parties  themselves.  The  points  are 
totally  distinct.  A  medical  man  is  bound  to  keep  secret,  disclos- 
ures made  to  him  which  it  may  be  of  the  utmost  importance  to 
the  parties  to  keep  secret. 

Lord  Cuninghame  was  also  of  opinion  that  there  was  here 
an  obligation  to  secrecy.  If  it  be  proved,  however,  as  averred  by 
the  defender,  that  he  was  consulted  by  the  minister,  it  may  reduce 
his  fault  or  mistake  to  a  venial  error. 

Lord  Ivory  concurred.  It  would  be  most  serious  to  adopt  the 
argument  of  the   defender :  for  disclosures  may  be  made  to  a 
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medical  man  which  it  was  of  the  utmost  importance  for  a  whole  Dec  18. 1851. 
family  to  keep  secret. 

The  Court  approved  of  the  first  issue  as  being  the  proper 
issue  for  the  trial  of  the  cause ;  and  the  second  issue  was  with- 
drawn by  the  pursuer's  counsel. 

/>.  M,  Adamson,  S.S.C.,  Pursuer's  Agent. 
W.  and  J.  Cooky  W.S.,  Defender's  Agents. 


FIRST  DIVISION. 
Orr's  Trustees  v.  Orr  and  Others.  ^^^  gg^ 

Trvst'^uUUe — Factor — Imolvency — Personal  Liahility  of  Trustees, — Cir- 
camfitances  in  which,  hdd  that  trustees  were  not  personally  liable  for 
certain  sums  lost  to  a  trust-estate  through  the  insolvency  of  a  facftor  ap- 
pointed by  them. 

This  case  came  before  the  Court  on  a  reclaiming  note  for  John  Dec.  13.  iSoi. 

Anld,  the  common  agent  in  the  conjoined  processes  of  multiple-    ^^v^^ 

poinding  and  exoneration,  &c.,  the  trustees  of  Robert  Orr,  against^  orr  &c.^^ 

Orr  and  others,  his  legatees,  and  the  question  now  to  be  considered, 

was,  whether  the  trustees  were  personally  liable  for  certain  sums 

doe  to  the  trust  estate  by  the  person  appointed  by  them  to  manage 

it,  and  now  lost  through  his  insolvency.     By  the  trust  deed,  the 

trostees  were  empowered  to  appoint  a  factor  for  whose  acts  and 

introndssions  they  were  declared  not  to  be  responsible,  if  habit 

"  and  repute  responsible  at  the  time  of  entering  on  his  office/'   It 

was  not  denied  that  the  factor  was  habit  and  repute  responsible 

at  the  time  of  his  appointment.     But  it  was  maintained  that  they 

were  liable  for  various  sums: — inter  alia  L.  120  of  factor's  fee, 

a  som  paid  by  the  factor  to  the  former  agents  of  the  trust,  and 

disaUowed  by  the  accountant,  &c. 

The  ground  on  which  the  common  agent  held  the  trustees 
liable  for  the  same,  was,  that  the  payment  of  any  factor  fee  was 
illegal,  in  respect  the  factor  was  one  of  the  trustees  themselves, 
aod  the  trust  deed  gives  no  power  to  the  trustees  to  appoint  one 
of  their  own  number  factor ;  that  the  payments  were  made  in 
malafidey  and  after  judicial  intimation  had  been  made,  in  a  mul- 
tiplepoinding  to  which  the  trustees  were  parties,  that  they  intended 
to  bring  the  whole  funds  into  Court,  in  an  action  of  multiple- 
poinding  and  exoneration ;  and  that  the  payments  were  not  the 
acts  of  the  factor,  but  of  the  trustees  themselves,  the  same  hav- 
ing been  sanctioned  by  their  minutes,  and  for  which,  therefore, 
they  were  liable. 
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Dec.  13. 1851.  The  trustees  pleaded,  that  not  haviBg  intromitted  with  the 
V^^"^'  money,  they  were  not  liable  under  the  protective  clause  of  the 
r.  Orr,  &c      trust-deed  for  the  factor's  non-accounting* 

The  common  agent  having  lodged  in  process  a  minute  to  the 
above  effect,  moving  to  having  the  trustees  found  conjunctly  and 
severally  liable  for  the  above  amount,  the  Lord  Ordinary  (Cowan) 
in  respect  that  the  trustees  had  no  personal  intromissions  with  the 
sums  specified  in  the  minute,  and  that  it  is  not  denied  that  their 
authorising  the  factor  to  take  credit  for  the  same  in  his  accounts 
had  no  other  effect  than  to  diminish  pro  tatUo  the  balance  due  by 
him  thereon,  refused  the  motion  contained  in  said  minute,  and 
found  no  expenses  due. 

The  common  agent  reclaimed. 

E.  S.  Gordon  appeared  for  the  reclaimer. 

Fatton  for  the  trustees. 

The  Lord  President  could  see  no  grounds  for  overturning  the 
Lord  Ordinary's  interlocutor.  It  had  not  been  made  out  that  the 
trustees  had  intromitted  with  these  sums  for  which  the  factor  is 
liable  to  account.  To  the  last  moment  he  had  their  entire  con- 
fidence ;  and  because  he  happened  to  die  insolvent,  it  is  impossible 
to  make  him  liable  for  his  intromissions. 

The  other  Judges  concurring, 

The  Court  refused  the  reclaiming  note,  without  prejudice  to 
any  claim  against  the  factor,  and  remitted  to  the  Lord  Ordinary 
to  proceed  further  in  the  cause  as  shall  be  just,  finding  the  trus- 
tees entitled  to  the  expenses  incurred  by  them. 

John  Auld^  W.S.,  Reclaimer's  Agent. 

James  A.  Robertson^  S.S.C>,  Agent  for  Trustees. 
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^^"  ^^*  AiNSLiE  V.  Sutton  and  Mandatory. 

Jury  TrkU—Bill  of  Exctptums  ^  Deposition  on  Commission — Judges 
Charge. — ^Where  the  depositions  of  foreign  witnesses  taken  on  oommia- 
sion  were  proposed  to  be  put  in  evidence : — Held  that  it  was  not  neces- 
sary first  to  prove  that  the  witnesses  were  not  in  Scotland ;  also  held  thai 
the  presiding  Judge  properly  refused  to  tell  the  jury  that  the  charger  on 
a  bond  alleged  to  have  been  granted  for  a  gambling  debt,  was  not  bound 
to  prove  for  what  consideration  the  bond  was  granted. 

Dec.  18. 1851.  This  was  a  suspension  at  the  instance  of  Mr  Ainslie  against  Mrs 

^"^Z"^"^^     Sutton,  relict  and  administratrix  of  the  original  charger,  Henry 

&u^n,  &c     Stephen  Sutton,  of  the  county  of  Hants,  England,  and  manda- 
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torj.    The  case  went  to  trial  in  March  1 85 1 ,  on  the  issue,  whether  Dec.  is.  i85i. 
two  hoods  had  been  granted,  the  one  on  consideration  of  money    ^'-'>'^**' 
won  at  play,  and  the  other  m  security  of  a  gambling  debt.     AtgaJl^lL  &c 
tlie  trial,  the  suspender's  counsel  proposed  to  put  in  evidence 
the  report  of  a  commission  containing  the  deposition  of  a  wit- 
ness resident  in  LfOndon.     To  this,  the  counsel  for  the  chargers 
objected,  on  the  ground  that  such  report  could  not  be  read  to 
the  jury,  nnless  the  suspender  proved  that  the  witness  could 
lot  attend  the  trial  on  account  of  absence,  or  that  the  suspender 
could  not  bring  the  witness  to  the  trial.     The  presiding  Judge 
(Lord  Murray)  having  repelled  such  objection,  the  counsel  for  the 
charger  thereupon  excepted.    Two  other  exceptions  proceeded  on 
the  same  ground.     A  fourth  exception  referred  to  the  Judge's 
diarge  to  the  jury,  in  respect  that  his  Lordship  ^^  refused  to  tell 
the  jury  that  the  charger  was  not  bound  to  prove  the  considera- 
tion g^ven  for  the  bond,  and  that  the  presumption  was  that  it  was 
given  for  value  until  the  contrary  were  established  by  the  sus- 
pender. 
The  Jury  found  for  the  suspender. 
The  bOl  of  exceptions  now  fell  to  be  disposed  of. 
An  addition  was  made  by  Lord  Murray  to  the  bill  of  excep- 
tions,  with  reference  to  the  Act  of  Sederunt,  16th  Februaiy  1841, 
§  37,  to  the  effect  that  he  recommended  the  jury  to  find  for  the 
defenders,  unless  it  had  been  proved  by  the  pursuer  that  the 
bond  had  been  granted  in  consideration  of  money  won  at  play, 
01  due  in  respect  of  losses  at  play. 

P.  Eraser  and  Macfarkau  in  support  of  the  exceptions.     The 
deposition  of  a  witness  taken  on  commission  cannot  be  received 
onleis  the  Judge  be  satisfied  by  affidavit,  or  by  oath  in  open 
Court,  that  such  witness  is  dead,  or  cannot  attend,  owing  to  ab- 
sence, age  or  permanent  infirmity ;    Ad  of  Sederunt^  16th  Feb. 
1841,  {17.     The  principles  according  to  which  this  branch  of 
the  practice  of  the  Court  is  regulated,  is,  that  the  witnesses  must 
be  produced  in  Court,  in  order  that  it  may  be  seen,  what  amount 
of  credit  is  to  be  given  to  them.     The  previous  Acts  of  Sederunt 
hariog  reference  to  this  point,  are,  first.  Act  of  Sederunt^  9th  Dec. 
1815,  }§  22,  25 ;  Act  of  Sederunt,  29th  Nov.  1825,  §§  28,  59. 
With  reference  to  persons  absent,  the  decisions  are   JVyht  v. 
LiddeUj  4.  Murray,  328;   Wight  v.  Liddett,  on  motion  for  new 
trial,  5.  Murray,  47  ;  Armstrong  v.  Leith  Banking  Company ^  12.  S. 
443.    ^s  to  permanent  illness,  Scott  v.  Gray,  4  Murray,  61; 
Settm  V.  Settans  trusteesy   1.  Murray,  10.     AUchison  v.  Patrick, 
28th  Dee«  \S369    1^*  S*  ^^^  D*  360.     See  also  as  to  the  rigid 
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Dec.  13. 1851.  practice  of  the  Court,  Gray  v.  Sutherland^  3l8t  December  1849, 

'•'P^"^     12.  D.  438;  Maberly  and  C&mpany,  8th  July  1834,   12.    Shaw, 

Suttoi^L.     902.     In  the  case  of  Mackay  v.  Macleod,  12th  July   1827,   4. 

Murray,  278,  there  was  certainly  no  evidence  of  the  causes  of  the 

absence  of  witnesses;  but  it  was  there  admitted  that  they  were  in 

Ireland,  therefore,  this  decision  is  not  adverse. 

In  this  case  it  does  not  appear  in  the  deposition  or  elsewhere, 
that  these  witnesses  were  foreigners,  or  could  appear ;  and  there- 
fore both  the  words  of  the  Acts  of  Sederunt,  and  of  the  deci- 
sions of  the  Court,  were  against  such  depositions  being  received. 

As  to  the  last  exception,  the  presiding  Judge  left  the  Jury  in 
the  dark,  and  gave  them  a  discretion  to  find  for  whom  they  should 
think  fit,  which,  under  the  circumstances,  he  was  not  entitled 
to  do.  Also  the  addition  made  by  Lord  Murray  was  not  autho- 
rised by  the  Act  of  Sederunt  to  be  made  to  bills  of  exception,  but 
only  to  notes  of  evidence  on  a  motion  for  a  new  trial. 

Young  and  Inglis  for  suspender.  There  is  a  distinction  between 
foreigners  and  persons  labouring  under  severe  illness.  In  the 
latter  case,  unless  there  be  permanent  infirmity,  the  deposition 
would  not  be  allowed ;  the  commission  is  granted  merely  lest  the 
witness  should  die.  But  in  the  case  of  a  foreigner,  the  onus  of  prov- 
ing him  to  be  present  lies  on  the  other  party.  He  is  beyond  the 
process  of  the  Court ;  and  his  deposition  raises  the  presumption 
that  he  is  still  abroad.  It  is  impossible  to  prove  that  the  witness  is 
out  of  the  country;  the  other  party  must  prove  that  he  is  present. 
The  case  of  Whyte  clearly  proves  this. 

The  last  exception  is  not  a  positive  but  a  negative  exception. 
Lord  Murray  does  charge  the  Jury  that  the  pursuer  was  bound  to 
prove  that  it  was  a  gambling  debt,  and  no  exception  is  taken  to 
this.  The  exception  was,  that  the  Judge  did  not  tell  the  Jury 
that  the  defender  was  not  bound  to  prove  the  consideration  given 
for  the  bond.  This  might  be  good  law,  but  it  had  no  reference 
to  the  case. 

The  addition  made  by  his  Lordship,  whether  added  regularly 
or  not,  is  not  be  taken  as  part  of  the  bill  of  exceptions. 

The  Lord  Pkesidbnt. — The  bill  of  exceptions  has  reference 
to  an  alleged  departure  from  the  practice  authorised  by  the  Act 
of  Sederunt ;  but  on  considering  the  Act,  he  was  of  opinion  that 
the  bill  of  exceptions  should  not  be  allowed.  In  the  various  Acts 
of  Sederunt,  applicable  to  the  exception  now  under  consideration, 
the  words  were  all  but  identical ;  and  it  was  of  importance  that, 
in  the  very  first  case  in  which  a  question  arose  as  to  the  procedure 
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in  regard  to  a  person  beyond  the  jurisdiction  of  the  Court,  it  was  Dec  18.  I85l. 
rnled  by  the  Chief  Commissioner  in  the  case  of  Macleod^  that  it    ^^^^^^^^ 
was  not  necessary  to  proceed  with  proof  of  absence  from  the  sution,  &c. 
Gouotiy,  before  reading  the  deposition  taken  on  commission.  The 
onvf  of  proof  is  shifted  to  the  other  party.      The  commission 
IS  not  given  de  fianoy  without  the  other  party  being  aware  of  it. 
The  interrogatories  are  made  up  under  the  eye  of  the  clerk  of 
Court,  and  when  the  depositions  here  came  to  be  read,  not  a 
word  was  stated  about  the  parties  not  being  in  London. 

Now,  according  to  the  practice  of  the  Court,  the  usage  is,  where 
depositions  have  been  taken,  as  in  this  case,  at  once  to  proceed 
to  read  them  ;  and  no  case  has  occurred  in  which  the  reading  of 
the  depositions  was  preceded  by  putting  a  witness  in  the  box  to 
say  that  he  has  reason  to  believe  that  the  party  was  in  foreign 
parts.  The  case  of  Mackay  v.  Macleod  was  almost  identical  in 
pomt  of  principle  with  that  now  before  the  Court,  ^e  concurred 
with  the  view  of  the  Commissioner,  that  there  being  no  insinua* 
tion  that  the  witnesses  were  in  this  country,  the  omu  of  proving 
that  they  were  so  lies  on  the  other  party. 

He  also  thought  that  the  exception  to  Lord  Murray's  charge 
could  not  be  allowed.     It  was  not  relevant  to  the  case. 


Lord  Fullbrton  had  some  doubts  on  the  Act  of  Sederunt ; 
but  the  important  matter  here  was  the  undoubted  practice  of  the 
Court ;  and,  confirmed  as  the  alleged  practice  had  been  by  the 
experience  of  the  Lord  President,  and  by  a  Judge  in  the  other 
Division,  whose  practice  in  the  Jury  Court  has  been  very  great, 
he  was  not  disposed  to  give  effect  to  the  first  exception  now  be- 
fore the  Court. 

With  regard  to  the  last  exception,  it  was  untenable.  It  comes 
to  this :  there  was  a  demand  to  the  Judge  to  lay  down  a  certain 
proposition  in  law,  which  was  irrelevant  to  the  case.  He  declined 
to  do  so,  and  what  he  did  put  to  the  Jury  is  given  in  his  note. 
Be  could  see  no  objection  to  this,  and  therefore  could  not  allow 
the  exception. 

Lord  Ivort  was  of  same  opinion.  If  the  question  had  turned 
upon  the  construction  of  the  Act  of  Sederunt,  he  would  have  had 
some  hesitation  what  construction  to  put  on  it ;  but  that  difficulty 
was  removed  by  the  construction  which  had  already  been  put  on 
it  by  the  Lord  President  and  the  Lord  Justice- Clerk. 

A%  to  the  other  exception.  Lord  Murray  was  not  bound  to  give 
directions  as  asked  by  the  defender,  for  it  was  unnecessary  to  the 
oitler  put  in  issue.     As  to  the  form  in  which  Lord  Murray  had 
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Dec.  13. 1851.  put  it,  perhaps  a  better  form  might  have  been  adopted,  but  there 
,  .^T^*^^*^^    was  nothinff  in  it  essentially  wrong. 

Ainslier.  ^  j^  m  ^ 

Satton,  &c.         Lord  Cunikghamb  wad  not  present. 

The  Court  therefore  disallowed  the  bill  of  exceptions,   and 
found  the  suspender  entitled  to  the  expense  of  this  discussion. 

Thomsoin  Pauly  W.S.,  Charger's  Agent. 

Oibeon-Craigsj  Dalziel  and  Brodiey  W.S.,  Suspenders'  Agents. 


SECOND  DIVISION. 

No.  87.  Petition,  John  M*Nab. 

Sequestration —  Petition  for  Recal^-'Concurring  Creditor  —  Where  the 
concurring  creditor  and  trustee  was  himself  an  undischarged  bankrupt, 
the  Court  refused  to  recal  the  sequestration,  but  appointed  a  meeting  of 
the  creditors  to  be  held. 

Dec.  13. 1861.     This  was  a  petition  at  the  instance  of  John  M*Nab,  distiller, 
. .  Glenmavis,  near  Bathgate,  for  recal  of  the  sequestration  of  the 

M'Nab. '  estates  of  Walter  Hunter,  grocer  and  spirit-dealer,  sometime  at 
Bonnyrig,  in  the  county  of  Edinburgh.  The  petition  stated  that 
M'Nab  was  a  creditor  of  Hunter  to  the  amount  of  L.43  : 5  :  7, 
the  contents  of  a  promissory-note  on  which  he  had  used  arrest- 
ments, and  incarcerated  Hunter ;  and  the  ground  of  the  applica- 
cation  was,  that  the  concurring  creditor  and  trustee  in  the  seques- 
tration, James  Geddes,  the  alleged  holder  of  another  promissory- 
note  by  Hunter  for  L.130,  15s.,  was  himself  an  undischarged 
bankrupt,  and  not  a  true  creditor  to  the  amount  required  by  law, 
and  that  the  whole  proceeding  was  a  fraudulent  scheme  for  dis- 
appointing the  just  rights  of  the  petitioner  and  other  creditors. 

Hunter  and  Geddes,  by  their  answers,  denied  the  bankruptcy 
of  the  latter,  pleading  in  law,  inter  aZza,  that  the  sequestration 
now  sought  to  be  recalled  was  strictly  in  terms  of  the  Bankrupt 
Act,  2  and  3  Vict.  c.  41,  and  that  M'Nab's  only  object  was  to 
obtain  an  undue  preference  over  the  other  creditors. 

The  Lord  Ordinary  on  the  Bills  (Murray,)  remitted  to  the  She- 
riff of  Edinburgh  to  inquire  into  the  proceedings  under  the  seques- 
tration of  the  concurring  creditor,  Geddes,  and  also  into  the  pro- 
ceedings connected  with  Hunter's  sequestration,  and  to  report 
on  the  facts  set  forth  in  the  petition  and  answers.  The  Sheriff 
accordingly  made  a  report,  from  which  it  appeared  that  seques- 
tration against  Geddes'  estate  had  been  awarded  on  the  31st  De- 
cember 1849,  and  that  he  was  still  an  undischarged  bankrupt.    As 
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to  Hiiiiter'8  Mquestration,  the  Sheriff  reported  that  Greddes^  the  Dec.  13. 1851< 
ooncaniDg  creditor,  had  been  elected  interim  factor,  and  subset    ^TP'^"*^ 
queotlj  confirmed  trustee.  M*Nab.' 

On  advising  this  report,  witli  the  petition  and  answers,  the 
Lord  Ordinary  on  the  Bills  (FuUerton)  pronounced  an  inter- 
locutor, refusing  the  petition  for  recal,  and  finding  the  petitioner 
liable  in  expenses;  ^*  but  appoints  the  respondent  Geddes  to 
caD  a  meeting  of  the  creditors  without  delay,  and  to  lay  before 
them  the  report  of  the  Sheriff  of  Edinburgh,  in  order  to  receive 
their  orders  thereon."  In  a  note  to  this  interlocutor,  his  Lordship 
nys,  '*  he  cannot  hold  that  there  was  any  such  incompetency  in  the 
step  taken  by  him,  in  concurring  in  the  application  for  the  sequestra- 
tion of  Hunter,  as  to  demand  the  recal  of  the  last  sequestration, 
liter  it  had  been  adopted  by  the  general  body  of  the  creditors. 
It  was  clearly  a  step  taken  for  the  benefit  of  Hunter's  creditors 
u  well  as  of  bis  own ;  and  accordingly,  the  petitioner  does  not 
dispute  that  his  only  interest  in  applying  for  the  recal  is,  to  secure 
a  preference  in  virtue  of  an  arrestment  which  he  has  used  in  the 
huids  of  a  creditor  of  the  bankrupt.  The  Lord  Ordinary  has 
therefore  refused  to  recal  the  sequestration ;  but  be  thinks  it  in- 
dispensable that  the  body  of  the  creditors  should  be  apprised 
widiout  delay  of  the  true  situation  of  the  respondent  Geddes, 
whom  they  have  chosen  trustee." 

M^Nab  reclaimed. 

Patton  for  the  reclaimer,  proceeded  to  argue  on  the  Sheriff's 
report. 

Lord  Justicb-Clebk.  Do  you  know  any  case  where  the 
debt  being  vouched,  and  an  affidavit  produced  along  with  it,  the 
Court  have  interposed  ? 

PattaiL  The  debt  must  be  a  true  debt,  2  Bell's  Commentaries, 
p.  332.  fVood  V.  Thomson^  29th  January  1851.  Hunter  and 
Cmpamf  v.  Mitchell  and  Robertson^  12.  S.  10.  July  1834.  It 
is  a  fatal  objection  to  a  sequestration,  that  it  proceeds  without  the 
eoucurrence  of  a  true  creditor. 

Lord  Mbdwyx.  The  adoption  of  the  sequestration  by  the 
other  creditors  favours  the  proceeding. 

Mttidmeni  was  for  the  respondents. 

Thb  Lord  Justice-Clerk.  The  ground  of  recal  pressed 
is  Dot  to  be  sustained  in  the  abstract.  Here  the  sequestration 
has  gone  on,  and  a  trustee  appointed.  Along  with  the  petition, 
there  was  produced  a  vouched  debt,  and  an  affidavit.     This  claim 
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Dec.  13. 1851.  may  be  found  bad,  but  this  would  not  be  a  ground  for  annalliogr 

p  .^^         the  sequestration.     If  there  is  a  clear  case  of  collusion,  as  in  the 

M'Nab.'        case  of  Thomson,  the  sequestration  would  have  been  recalled 

without  inquiry  into  the  verity  of  the  debt.     He  adhered  to  the 

interlocutor  of  the  Lord  Ordinary. 

The  other  judges  concurred,  and  it  having  been  stated  that 
Geddes  had  applied  for  another  sequestration  of  his  own  estates, 
the  Court  pronounced  an  interlocutor  refusing  the  reclaiming  note 
with  additional  expenses,  ^'  but  in  respect  that  it  has  been  stated 
and  not  disputed,  that  the  respondent,  Geddes,  has  now  applied 
for  another  sequestration,  appoint  the  respondent  to  call  a  meet- 
ing of  the  creditors." 

WilHam  Traquair,  W.S.,  Petitioners'  Agent. 
William  Wallace^  W.S.,  Respondents'  Agent. 


FIRST  DIVISION. 
No.  88.  Mackintosh  v.  Pitcairn. 

Heritable  Loan^ Malversation  of  Agent— Loss^ Liability. — A.  negociated 
through  B.  a  loan  on  heritable  security  with  C.  A.  had  previously  given 
the  money  to  B,  to  be  paid  to  C,  the  borrower,  who,  however,  only  re* 
ceived  a  part  of  the  sum  from  B,  on  the  pretence  of  objections  to  ttie 
titles.  Pending  negociations  B.  suddenly  died  bankrupt,  without  account- 
ing for  the  balance  of  the  money  he  had  so  received  from  A : — Held  in  a 
question  between  A.  and  C,  the  borrower,  that  the  loss  must  fall  on  the 
latter. 

t)ec.  16. 1851.  This  was  a  conjoined  process  of  suspension  of  a  charge  on  a  decree 
^  ^^-^v**^     of  the  Sheriff  of  Forfarshire,  to  deliver  up  to  the  defender  a  bond 

Mackintosh  r.        ,    ,.  ...  .^  j      i»  j     i       ^  x   ^u      •     -.  ^ 

Pitcaim.        and  disposition  m  security,  and  of  declarator,  at  the  instance  of 
the  pursuer,  to  restrict  the  sum  and  security  under  the  same. 

The  material  facts  of  the  case,  as  determined  by  the  findings 
of  a  concerted  interlocutor  of  the  Lord  Ordinary  (Robertson), 
settled  by  the  counsel  on  both  sides,  and  now  final,  and  as  dis- 
closed by  other  parts  of  the  record,  were  these : — The  defender 
employed  the  late  David  Smith,  writer  in  Dundee,  in  a  variety  of 
money  transactions,  and  with  regard  to  the  security  to  be  obtained 
upon  loans  and  the  uplifting  of  interests.  In  the  month  of  De- 
cember 1844,  Smith  having  advertised  money  to  lend,  Mackin- 
tosh, who  was  then  a  stranger  to  him,  applied  to  him  for  a  loan, 
and  a  correspondence  ensued,  in  the  course  of  which  Mackintosh 
offered  heritable  security  and  agreed  to  dispense  with  the  revisal 
of  the  bond.  Smith  made  inquiries  into  the  responsibility  of  Mack- 
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inlofik,  and  being  satisfied  on  that  subject,  recommended  to  Pit-Dec.  16. 1861. 
cairn  to  go  into  the  arrangement  for  advancing  the  sum  of  ^^^^^yi^/T^Tk 
wJiicfa  Fitcaim  accordingly  agreed  to  do.  Smith  immediately  v.  Pitcaim. 
after  wrote  to  Mackintosh  that  he  was  ready  to  send  the  bond  for 
signature  and  to  remit  the  money,  but  that  the  transmission  of 
oertain  title-deeds  connected  with  the  subjects  over  which  the 
security  was  to  extend,  was  indispensably  necessary.  After  fur-^ 
ther  inquiries,  the  defender  directed  Smith  to  proceed  to  draw  out 
the  bond.  Difficulties,  however,  arose  in  consequence  of  certain 
of  the  titles  having  gone  amissing,  and  it  was  proposed  that  until 
the  transaction  could  be  completed,  the  bond  should  meanwhile 
be  ogned,  and  a  part  of  the  money  remitted  to  Mackintosh,  infeft- 
Bient  being  also  taken  on  the  bond  in  the  meantime.  To  this. 
proposal  Smith  agreed;  and  the  bond  having  been  signed  by 
Mackintosh  at  Inverness  on  the  29th  of  March  1845,  was  forth- 
with transmitted  to  Smith,  and  after  some  further  correspondence 
r^ecting  certain  inhibitions  which,  it  appeared,  affected  the  pro-, 
perty  over  which  the  security  extended,  and  an  arrangement  hav- 
ipg  been  made  for  the  discharging  of  these  inhibitions,  the  sum  of 
£700  was,  on  the  22d  April  1845,  remitted  by  Smith  to  Mack- 
iitosh. 

It  was  averred  that  the  L.1400  had  previously  been  paid  by  Pit- 
eaim  to  Smith,  for  the  purpose  of  completing  the  loan  to  Mack- 
intosh. But  the  bond  had,  in  the  meantime,  been  kept  in  Smith's 
poflBeesion  for  the  purpose  of  having  the  infeftment  completed ;  and 
OD  the  1 7th  May  1845  infeftment  was  accordingly  taken,  the  instru- 
Bient  being  recorded  at  Edinburgh  on  the  29th  of  the  same  month. 
Smith's  letter  to  the  notary  who  took  the  infeftment  shewed  that 
the  proceeding  was  of  a  secret  nature,  and  gone  about  without  . 
eonmiunication  with,  or  intimation  to,  Mackintosh.  The  bondj^ 
with  the  infeftment  and  relative  titles,  having,  in  July  thereafter^ 
been  obtained  by  the  defender's  father  from  Smith's  office,  was 
thereafter  got  back  from  that  gentleman  by  Smith  for  the  purpose, 
as  it  was  pretended,  of  making  out  his  account.  Some  of  Mackin- 
tosh's titles  being  still  amissing,  a  further  correspondence  ensued 
between  him  and  Smith,  who,  in  the  course  of  his  communication 
with  Mackintosh,  had  urged  various  pretences  for  delay,  and  alleged 
reasons  for  difficulties  and  hindrances  in  the  way  of  the  transac- 
tion; and  Mackintosh,  finding  that  he  could  not  obtain  from  Smith 
a  final  settlement  of  the  matter,  employed  Mr  Thomas  ^Levell 
Hammond,  writer  in  Dundee,  as  his  agent  there,  who.  in3isted| 
either  that  the  remaning  L.700  should  be  paid,  or  that  the  herit* 
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Dec.  16. 1851.  able  seourity  should  be  restricted.  A  farther  sum  of  L.30O  was 
MackintMh  ^^^^^^^^^  Consigned  in  the  Bank  of  Scotland  in  the  jout  names 
V.  Pitcaim.  of  Smith  and  Hammond ;  and  to  Hammond,  Smith  delivered  up 
the  bond  for  behoof  of  the  parties,  until  the  case  should  be  pro-* 
perly  arranged.  The  L.300  was  subsequently  obtained  by  the 
pursuer  from  the  bank ;  but  it  did  not  appear  that  any  further 
remittance  or  payment  was  made  to  him  by  Smith  on  account  of 
the  bond.  The  sum  thus  actually  receiyed  by  the  pursuer  from 
Smith  was  L.IOOO,  leaving  unrecovered  by  him  a  sum  of  L.400. 

Almost  immediately  after  these  transactions,  Smith  suddenly 
died  in  bankrupt  circumstances,  when  it  appeared  that  the  whole 
fum  of  L.1400  had  previously  been  paid  by  Pitcairn,  the  defender^ 
to  Smith,  who  thus  bad  retained  and  misapplied  the  balance  of 
L.400. 

Pitcairn  thereupon  presented  a  summary  application  to  the  She- 
riff  of  Forfardure,  against  Mackintosh,  his  agent  Hammond,  and 
also  against  Smith's  representatives,  praying  for  an  order  upon 
Hammond,  to  deliver  up  the  bond  to  him,  and  for  damages.  In  this 
proceeding,  he  was  ultimately  successful,  and  (the  consideration 
of  the  conclusion  for  damages  being  superseded),  decreets  went 
out  against  Mackintosh,  on  which  he  received  a  charge  which 
Mackintosh  suspended.  With  the  suspension  there  was  conjoined 
a  declarator  by  which  Mackintosh  concluded,  that  Pitcairn  should 
be  decerned  and  ordained  to  make  payment  to  him  of  the  foresaid 
sum  of  L.400,  with  interest ;  or  otherwise,  to  have  it  found  and 
declared,  that,  notwithstanding  the  terms  of  the  bond,  no  more 
was  paid  to  him  than  the  sum  of  L.IOOO;  and  that  the  bond  and 
infeftment  should  be  limited  and  restricted  accordingly. 

In  this  conjoined  process,  the  question  now  came  to  be  on  which 
of  the  two  parties,  the  pursuer  or  the  defender,  the  loss  arising 
from  Smith's  retention  of  the  £400  should  fall.  In  proof  of  the 
averment  that  the  defender  had  paid  the  £1400  to  Smith,  there 
was  produced  a  letter,  dated  the  Ist  April  1845,  addressed  by 
Smith  to  Pitcairn  in  these  terms :  *'  I  acknowledge  to  have  this 
day  received  from  you  the  sum  of  one  thousand  four  hundred 
pounds  sterling,  contamed  in  bond  and  disposition  in  security  by 
^neas  Mackintosh,  Esquire,  in  your  favour,  and  I  bind  myself  to 
get  infeftment  completed  as  speedily  as  possible.  I  am.  Sir, 
your  most  obedient  Servant ;"  to  which  was  added  the  following : 
'Mst  April  1845,  Mr  Pitcairn  owes  me  nothing  preceding  this 
date."  The  pursuer  objected  that  this  document,  in  respect  of 
not  being  stamped,  was  not  legal  evidence  of  the  payment.     In 


1Ro.W.  COURT  OF  SESSION.  169 

this  state  of  the  case,  the  Lord  Ordinary  appointed  the  parties  X>«e»  lt» JWr. 
to  Jbi%e  fliinutes  of  debate,  arguing  the  questions  of  law  between  ^. 
tbem,  sod  q>ecially,  1st,  whether  there  was  sufficient,  legal  eri**.  pitcaim. 
dence,  as  against  the  pursuer,  of  the  payment  of  L.1400,  by  the 
defender  to  Smith :  and,  2d,  whether,  supposing  this  to  be  esta- 
blished, the  loss  of  the  L.400  not  accounted  for  to  Mackintosh 
Aould  &11  on  him,  or  on  the  defender  ? 

hk  die  minute  of  debate  for  the  pursuer  the  authorities  founded 
00,  in  arguing  the  first  point,  were  the  55  Geo*  III.,  c.  184,  *^  Re- 
eeipt,"  Schedule,  part  I.;  TiUley  on  the  Stamp  Laws,  p.  556;  Ross 
V.  Matideson^  9  D.,  1366,  and  21  Scot.  Jur.,  376,  27th  Maieh 
1849.  And,  on  the  second  point,  it  was  maintained  that  the  loss 
most  be  borne  by  the  defenders. 

Id  the  minute  for  the  defenders  the  references  were  Tomhins 
▼.  Ashfyy  6  Bam.  and  Ores.  541 ;  Pirrie  v.  Smith,  28th  February 
1833,  11  Shaw,  473;  AUan  t.  Murray,  13th  June  1837,  15  Shaw, 
1130;  Horfm  T.  £rasA,  25th  June  1833,  11  Shaw,  782;  and  7t7«. 
leg  (m  the  Stamp  Act,  p.  558.  As  to  the  second  point,  the  loss 
iuust  Call  on  the  pursuers. 

Hie  Lord  Ordinary  having  considered  ^ese  minutes  of  debate 
and  whole  process,  pronounced  an  interlocutor,  dated  the  20th 
July  1849»  by  which,  mter  afiia,  he  found  that  the  writing  of  the  Ist 
Aprfl  1845,  ^*  not  being  a  receipt  and  discharge  of  a  debt,  but  im- 
porting  only  an  acknowledgment  of  the  payment  by  a  party  to  his 
kw-ageiit  of  a  sum  to  be  paid  over  to  a  borrower  from  that  party, 
and  an  obligation  to  get  infeftment  completed,  the  said  document 
m  admissible  in  evidence,  although  unstamped  as  a  receipt,  and 
that  die  same,  together  with  the  entries  in  the  books  of  David 
Smith,  and  whole  correspondence,  sufficiently  establish  that  the 
whole  amount  of  the  loan,  being  £1400,  was  paid  by  the  defender 
Piteaim  to  David  Smith."  And  with  reference  to  the  loss  of 
the  £400,  and  the  other  questions  between  the  parties,  his  Lord- 
dap^  '*  under  the  whole  circumstances  of  the  case  in  the  action  of 
declarator,  sustains  the  defences,  assoilzies  the  defenders,  and 
decerns ;  and,  in  the  suspension,  finds  the  letters  orderly  proceeded, 
and  decerns :  Finds  the  defender  entitled  to  expenses,"  &c. 

hi  a  note  to  this  interlocutor,  the  Lord  Ordinary  said  that  the 

dificolty  of  the  case  arose  in  a  great  measure  from  the  employ- 

nent  of  Smith  as  the  agent  of  both  parties.     The  case  was  one  of 

great  hardship ;  and  as  both  parties  were  contending  to  avoid  the 

hm  occasioned  by  the  fraud  of  another,  he  thought  that  the  loss 

amst  fall  on  him  by  whose  confidence  in  the  party  perpetrating 
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^^li^i^iff^'^®  fraud,  aad  stepping  out  of  the  ordinary  course  of  bumness  for 
Mackintosh  ^^^  ^^^  accommodation,  the  wrong-doer  was  enabled  to  commit 
».  Pitcaim.     that  fraud. 

Mackintosh  reclaimed. 

Infflis  (with  whom  Buchanan)  for  the  reclaimer,  in  support  of  the 
argument  urged  in  the  minute  of  debate  for  the  pursuers,  contended 
that  there  was  here  a  plain  fraud,  and  for  which  Pitcaim,  as  his 
principal,  was  responsible.  Counsel  referred  to  Hoverden  on 
Fraud,  p.  174,  Mair  and  Sons  v.  Thorny  20th  February  1850. 
From  the  reasoning  of  Lord  Mackenzie  the  bond  must  here  be 
held  for  the  borrower.  The  infeftment  over  the  lands  was  taken, 
as  the  correspondence  shews,  for  the  full  amount,  in  a  clandestine 
manner,  and  so  as  to  prevent  Mackintosh  knowing  of  it.  The 
sasine,  therefore,  was  the  fraud  as  against  Mackintosh — Ross  v. 
Maithieson^  supra. 

The  Dean  of  Faculty  (with  whom  N.  C  Campbell)  for  the  re- 
spondent (defender),  followed  the  argument  maintained  by  their 
minute  of  debate,  and — with  reference  to  the  case  of  Mair^  supra, 
and  the  letter  of  the  1st  April  1845,  which,  as  an  acknowledgment 
of  payment,  did  not  require  a  stamp — contended  that  Pitcaim 
could  not  be  held  as  participant  in  the  fraud,  and  that,  therefore, 
the  loss  ought  not  to  fall  upon  him. 

This  day  the  case  was  advised. 

The  Lord  President. — Looking  to  the  whole  correspondence 
and  state  of  the  transactions  between  the  parties,  I  think  it  is 
established,  that,  though  acting  to  a  certain  extent  for  the  benefit 
of  the  defender,  the  great  preponderance  of  that  correspondence 
clearly  shews  that  Smith  was  acting  as  agent  for  Mackintosh  in 
effecting  the  heritable  security  for  the  loan  of  £1400,  and  that  the 
pursuer  chose  to  place  his  confidence  in  him  and  his  representa* 
tions  to  an  unwarrantable  extent ;  that  he  never  resorted  to  the 
assistance  of  a  regular  agent  till  a  very  late  period,  when  he  em- 
ployed Mr  Hammond, — while,  notwithstanding  all  the  shuffling  and 
evasive  conduct  of  Smith,  in  delaying  completion  of  the  transaction, 
he  never  once  addressed  himself  to  the  defender,  which,  if  he  had 
done,  the  whole  evil  would  have  been  averted.  There  was  there- 
fore great  negligence  and  laches  on  Mr  Mackintosh's  part,  in  hav* 
ing  relied  too  much  on  Smith's  honesty,  which  he  was  not  justified 
in  at  all  doing,  and  particularly  in  putting  the  executed  bond  into 
Smith's  hands.  Taking  all  these  circumstances  into  view,  he  was 
ef  opinion  that  the  loss  which  has  arisen  out  of  Smith's  death,- in 


No:  88. 


COURT  OF  SESSION. 


171 


bankrupt  circumstaiices,  roust  fall  on  the  pursuer,  and  not  on  the  Dec.  16.  issh 

***'"'*''•  ,         ,     Mackintosh 

As  I  am  nov  satisfied  that  there  is  sufficient  evidence  that  the  v,  Pitcaim. 
defender  did  put  Smith  in  possession  of  the  contents  of  the  bond,  I 
eoQcor  IB  the  views  of  the  Lord  Ordinary,  that  the  objection  to  the 
tdouBsibility  of  the  letter  of  acknowledgment  of  the  Ist  of  April 
1845,  coupled  with  the  facts  of  the  case  in  evidence,  is  not  well- 
founded.  It  is  not  a  receipt  for  any  debt  or  sum  as  previously  due, 
being  then  paid.  The  want  of  a  receipt  stamp  does  not,  therefore, 
appear  of  importance,  as  the  bond,  which  specifically  was  granted 
as  a  security  for  that  sum  of  money,  undoubtedly  was  duly  stamped. 

Keeping  this  in  view,  and  that  the  bond  duly  signed  was  en- 
trusted to  Smith  by  the  pursuer,  and  that  he  had  actually  deliver- 
ed it  up  to  the  lather  of  the  defender  Mr  Pitcaim,  and  only  got  it 
back  on  an  improper  pretext,  when  Hammond  again  got  possession 
of  it, — I  can  arrive  at  no  other  conclusion  than  that  of  the  Lord 
Ordinary,  that  the  loss  of  the  £400,  arising  from  Smith's  death 
asd  bankruptcy,  is  attributable  much  more  to  the  unusual  pro- 
ceedings of  the  pursuer,  and  his  want  of  due  vigilance  and  exer« 
tioii — after  having  had  the  strongest  grounds  for  mistrusting 
Smith — ^than  to  any  proceeding  whatever  on  the  part  of  the  de- 
fender. In  short,  I  see  no  indication  of  any  neglect  or  impro- 
priety on  the  part  of  the  defender,  which  ought  to  subject  him  in 
tbe  kiss  which  has  arisen. 

Lord  Fullbrton.  The  parties  here  have  had  the  misfortune 
to  deal  with  a  person  most  unworthy  of  their  confidence.  In  the 
course  of  that  dealing  a  fraud  has  certainly  been  committed  from 
which  loss  has  arisen,  and  the  question  is,  which  of  tbe  two  shall 
be  the  sufferer  ? 

The  defender's  averment  that  the  whole  £1400  was  paid  by 
bin  to  Smith  must  be  proved  oHunde  of  the  bond.  And  I  think 
it  is  80  proved  by  Smith's  acknowledgment  of  1st  April  1845,  con. 
famed  as  it  is  by  a  letter  of  Smith  to  Hammond  on  the  2 Ist  July, 

Tbe  payment  of  the  money  by  the  defender  to  Smith  being 
thus  established,  tbe  question  between  the  parties  is  reduced 
vithin  very  narrow  limits.  It  really  comes  to  this,  which  of  the 
two  can  be  held  to  have  reposed  in  Smith  that  confidence  which 
be  has  abused  ?  I  thiok  it  pretty  clear  that  if  the  defender  had 
placed  the  L.1400  in  the  hands  of  Smith  without  seeing  the  bond 
completed  in  his  bands  and  getting  possession  of  it,  and  if  Smith 
had  retained  the  whole  or  any  part  of  tbe  money,  the  defender 
nust  have  been  tbe  loser.     He  could  have  been  the  party  by 
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Ihe,  16. 1851.  whom  the  confidence  would  have  been  reposed  in  Smith.  Bui; 
^T?^^    here  the  reverse  took  place.     The  pursuer  placed  the  bond  in  the 

V.  Pitcaini.  hands  of  Smith  without  getting  the  money,  and  that  on  an  ar-* 
rangement  of  which  the  defender  knew  nothing,  and  could  not  be 
supposed  to  know  anything.  The  pursuer  then  was  the  party  by 
whom  the  confidence  was  reposed,  and  he  must  suffer  from  the 
abuse  of  it.  I  am  therefore  of  opinion  that  we  ought  to  adhere 
to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Cttninghame.  I  have  great  doubts  of  the  soundness  of 
the  Lord  Ordinary's  interlocutor.  I  have  a  strong  feeling  that  ot 
dubio  the  responsibility  ought  to  be  laid  on  the  defender,  Mr  Pit-^ 
cairn,  and  looking  to  the  whole  position  of  Smith,  I  think  he  acted 
solely  and  exclusively  as  the  defender's  agent,  and  that  the  de^ 
fender  alone  is  answerable  for  his  moral  and  professional  breach 
of  trust. 

On  the  most  anxious  consideration  of  the  correspondence,  1 
really  cannot  find  a  single  circumstance  calculated  to  have  led  the 
most  circumspect  party  in  the  pursuer's  situation  to  suspect  the 
honesty  of  Smith  as  an  agent  for  Pitcairn.  There  was  a  hitch 
at  first  in  the  titles  of  the  lands  offered  as  a  security.  In  the 
irtate  of  these  titles  the  immediate  advance  of  the  whole  loan  might 
have  been  hazardous  to  the  interest  of  the  lender ;  but  temporary^ 
retention  of  a  part  of  it  was  therefore  necessary  for  his  security  } 
and  the  pursuer  could  never  suppose  or  dream  that  this  could  not: 
be  clearly  explained  by  Smith  to  bis  cEent. 

Another  plea  has  been  urged  against  the  pursuer's  claim  which 
appears  to  me  to  be  equally  untenable.  It  was  said  that  the 
pursuer  misled  the  defender  by  sending  his  bond  to  Smith,  ac- 
knowledging receipt  of  the  full  sum.  IVith  whom,  however,  could 
the  pursuer  transact  except  with  the  agent  who  was  entrusted  by 
the  defender  with  his  money  ?  In  short,  the  whole  case  of  the 
defender  seems  to  be  founded  on  the  assumption  that  there  wasr 
some  improper  dealings  if  not  a  conspiracy,  between  Smith  and 
the  pursuer  to  take  some  advantage  of  htm.  But  I  can  find 
nothing  to  warrant  the  least  suspicion  of  the  bo/na  fides  and  honour-* 
able  dealing  of  the  pursuer.  For  although  there  was  a  deliberate 
scheme  on  the  part  of  Smith  to  deceive  his  own  cKent  and  the 
pursuer,  the  latter  did  not,  till  a  very  advanced  period,  discern 
the  various  acts  of  deception  practised  by  this  agent.  He  was 
even  ignorant  of  the  infeftmcnt  secretly  ordered  by  Smith  to  be 
taken  and  registered  on  the  bond. 

Ii>  conclusion,  I  must  advert  to  one  view  as  affording  to  mj 
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■lind  a  stioi^  iUoBtration  of  the  defender's  liability  for  the  boiid«I>ee.  16. 1861, 
Let  it  besQpposed  that  a  catastrophe  had  befallen  the  pursuer,  ^ma  kintMk 
nddeo  u  that  which  oyertook  Smith,  and  that  he  had  become  in- v. 
soheDt  and  dropped  down  dead  before  the  incumbrances  were 
deared,  to  wham  would  the  balance  in  Smith's  hands  have  he* 
loE^ed  if  Smith  had  sarnved  in  good  credit?     Would  it  have 
lone  to  Maduntosh's  creditors  in  virtue  of  his  bond,  or  been  re- 
daimed  by  the  defender  as  still  in  the  hands  of  his  agent  ?   I  could 
kare  as  little  doubt  of  the  defender's  right  in  the  latter  event,  as 
of  the  pursuer's  claim  in  this  process. 

I  must  add,  however,  that  I  concur  with  your  Lordships  and 
die  Lord  Ordinary  in  holding  that  the  objection  of  want  of  stamp 
oiged  against  Smith's  acknowledgment  to  his  client  of  the  receipt 
of  the  money  is  not  relevant  in  law. 

Lord  Itort.     I  concur  with  the  majority  of  your  Lordships. 

The  first  question  that  arises  is,  was  the  money  paid  over  by 
FStcaim  to  Smith  as  agent  for  Mackintosh  or  as  his  own  agent  ? 
I  am  clearly  of  opinion  that  Pitcairn  dealt  with  Smith  exclusively 
in  the  latter  character.  And  what  seems  conclusive  on  this  head 
ia,  that  if  Smith  had  at  this  stage  become  bankrupt  without  de- 
Itvering  up  this  bond  to  Pitcairn  on  the  one  hand,  or  making  pay* 
meat  to  Mackintosh  on  the  other,  the  loss  must  have  fallen,  not 
on  Mackintosh  but  on  Pitcairn.  I  conceive,  independently  of  the 
acknowledgment  of  1st  April,  the  proof  of  the  receipt  of  the 
Booey  by  Smith  which  was  to  constitute  the  loan  as  between 
PSteaim  and  Mackintosh,  stands  otherwise  substantially  established 
agarast  the  latter  on  the  face  of  the  bond  itself,  followed  as  that 
bond  was  by  complete  ddivery  in  favour  of  Pitcairn. 

But  with  whom  lies  the  blame  in  the  result  of  that  double  con<- 
Cdaee  which  was  thus  so  unworthily  reposed  in  Smith  ?  On  Pit- 
eain's  part  all  is  regular  and  correct  according  to  the  strict  and 
fiuuliar  course  of  every-^ay  practice.  On  the  other  hand  Macjk* 
istodi,  who  alone  had  been  the  cause  of  matters  getting  out  of 
the  ordinary  train,  was  the  party  to  look  after  Smith  that  no  ad*- 
vaatage  was  taken.  And,  in  so  far  as  he  did  not  do  so,  sibi  tm^ 
judu  as  alone  answerable  for  Smith's  deceiving  Pitcairn  into  the 
confidence  that  all  was  right.  There  was  no  negligence  or  laches 
«  die  part  of  Pitcairn.  There  was  decided  rashness  and  want 
rf caution  on  the  part  of  Mackintosh.  Who  shall  bear  the  loss? 
Holdmg  both  parties  in  pari  casu  in  respect  to  bona  Jidesy  surely 
it  mnat  be  he,  without  whose  irregular  and  unbusiness-lULe,  and 
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Dec  16.  i86i.out-o{-tbe-way  procedure,  the  deception  that  was  BaccessfoUy 
Ma^Th  P'*^*^^®^  against  the  other  partj  could  not  have  oecunred. 
V.  Fitcaim.  The  case  of  Mair  would  have  more  closely  resembled  the  pre^ 
sent  had  the  delivery  of  the  deeds,  which  was  there  a  question^ 
been  made  antecedent  to  the  death  of  Smith  and  not  after  it,  and 
as  I  read  the  opinions  of  the  Court,  such  a  difference  in  the  species 
faeti  would  have  liad  a  most  important  bearing  on  the  judgment. 
Though  even  then  there  would  have  remuned,  in  Mtnr*s  case,  an 
important  specialty  in  the  borrower's  favour,  which  has  no  place 
in  the  present  question. 

The  Court  refused  the  reclsdming  note  with  additional  expenses. 

Sang  and  Adam^  S.S.C^  Agents  for  Pursuer. 
Andrew  Muirayy  W.S.,  Agent  for  Defender. 


FIRST  DIVISION. 


No.  89.        MoNCRiEFF  (ToD  and  Hill's  Trustee)  v.  Union  Bank  of 

Scotland. 

Act  1696,  c.  6,  Bankruptcy — Further  Security — Letter  of  Obligation. — 
Where  a  security  had  been  granted  on  the  eve  of  bankruptcy  in  imple- 
ment of  a  letter  of  obligation  granted  prior  to  the  date  of  constructive 
bankniptcy : — Held  that  such  security  was  reducible  under  the  Act  1696. 

Dec.  16. 1861.  This  action  was  instituted  by  the  trustee  on  the  sequestarated 
-^^  -^  estate  of  Messrs  Tod  and  Hill,  W.S.,  for  the  purpose  of  reducing 
Union  Bank,  and  setting  aside  the  assignation  of  a  bond  and  certain  policies 
of  insurance  granted  in  favour  of  the  defenders,  by  Messrs  Tod 
and  Hill,  within  sixty  days  preceding  the  bankruptcy  of  these 
parties.  The  grounds  of  reduction  were :  1st,  that  the  assignation 
was  null  under  the  Act  1696,  c.  5,  which  declares  ^  all  and  what- 
somever  voluntar  dispositions,  assignations  or  other  deeds  which 
shall  be  found  to  be  made  or  granted  directly  or  indirectly  be 
the  forsfud  dyvor  or  Bankrupt  either  at  or  after  his  beoomeing 
Bankrupt  or  in  the  space  of  Sixty  dayes  of  befor  in  favors  of  any 
of  his  Creditors  either  for  their  satisfaction  or  Carther  Security  in 
preference  to  other  Creditors  to  be  voyd  and  null."  And,  2d,  that 
intimation  had  not  been  made  of  the  assignation  to  the  granter  of 
the  bond. 

The  facts  of  the  case  were  these:  In  1847,  an  application  was 
submitted  to  the  defenders  on  behalf  of  Messrs  Tod  and  Hill 
for  an  extension  of  their  bank  credit,  and  it  was  arranged  that  the 
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bank  AoM  advance  L.3000,  for  which  Messrs  Tod  and  Hill  Dec.  16. 1851. 
shooU  grant  their  promissory  note,  and  a  letter  of  obligation  to  ^^^^^^  „ 
nngB  a  certain  bond,  and  policies  of  insurance.     Accordingly,  on  Union  Bank. 
lAfa  June  1847»  Messrs  Tod  and  Hill  granted  to  the  manager  of 
Ibe  UaioD  Bank  id  Scotland,  a  promissory  note  for  L.3000,  pay- 
ihle  six  months  after  date,  which  was  discounted,  and  the  pro- 
ceeds placed  to  the  credit  of  Messrs  Tod  and  Hill.     Of  the  same 
4afte,  Tod  addressed  the  following  letter  to  the  manager  of  the 
teak:— 

**  I  hereby  agree  to  convey  to  you,  at  any  time  required,  a 
IkmmI  for  L.4000,  by  Samuel  Laing,  Esq.  of  Papdale,  in  my 
fifour,  dated  Slst  January  1838,  and  two  policies  for  L.2000 
eaeh,  effected  with  the  Standard  Life  Assurance  Company,  in 
Avgost  1844,  upon  Mr  Laing's  life,  and  that  in  security  of 
L3000,  in  a  promissory  note  of  this  date,  by  myself  and  Mr  H. 
D.  Hill,  to  you  as  manager  of  the  bank." 

The  bond  and  policies  of  insurance  were,  of  same  date,  16th  June 
1847,  delivered  to  the  defenders,  and  remained  in  their  possession 
thereafter.  On  17th  December,  a  demand  was  made  upon  Messrs 
Tod  and  Hill  by  the  bank,  to  grant  an  assignation  of  the  bond  and  ^ 

pofieies  of  insurance  in  terms  of  the  aforesaid  letter  of  obligation ; 
and,  on  the  same  day,  a  formal  assignation  thereof  was  execut- 
ed by  Tod.  On  the  following  day,  the  assignation  of  the 
po&des  of  insurance  was  duly  intimated  to  the  Standard  Insu- 
rance Company,  with  whom  the  same  had  been  effected.  On  the 
23d  of  December,  the  estates  of  Messrs  Tod  and  Hill  were  se- 
t|ae8trated  under  the  bankrupt  statute. 

In  these  circumstances,  the  trustee  on  the  estate  sought  to  re- 
daoe  the  assignation  as  a  **  farther  security,"  prejudicial  to  the 
)epl  rights  and  interests  of  the  other  creditors.  The  defenders, 
ea  the  other  hand,  maintained,  that  the  assignation  was  not  re- 
dociUe  under  the  Act  1696,  in  respect  the  same  was  granted  in 
inpleBient  of  an  absolute  and  unqualified  obligation  for  an  instant 
advance,  executed  long  prior  to  the  sixty  days  preceding  the 
bankruptcy  of  these  parties. 

Gases  for  both  parties  were  prepared  by  order  of  the  Lord 
OrdiBary  (Ivory)  on  the  legal  effects  of  the  assignation;  and 
thereafter  his  Lordship  repelled  the  defences,  and  decerned  in 
terms  of  the  libel,  with  expenses. 

In  the  note  appended  to  his  interlocutor,  his  Lordship  remarked 
— "  Even  bad  the  case  here  been,  that  it  was  from  the  first  pars 
ctmtradusy  that  a  specific  security  (to  use  the  words  of  Lord  Mon- 
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Dec.  16.  issi.crieff)  ^should  be  granted  in  due  and  sufficient  form,  umco 
nr      -^ff       CONTEXTU  with  the  payment  to  be  made^  and  that  the  creditor 
Union  Bank,  had  advanced  his  money  ^  only  in  the  assured  belief  that  he  had 
obtained  Buch  a  perfect  security^'  both  parties  having  '  bena  fide 
acted  and  transacted  solely  on  the  faith  that  such  a  security  was 
actually  granted^*  the  Lord    Ordinary  could  scarcely  have    felt 
himself  at  liberty,  in  face  of  the  opinions  delivered  by  the  majority 
of  the  Court,  in  Inglis  v.  Mansfield^  confirmed  and  adopted  as 
they  were  by  the  learned  Lord  who  disposed  of  that  case  in  the 
last  resort,  to  pronounce  any  other  judgment  than  that  which  he 
has  done.    Indeed,  though  the  question  had  been  an  open  one — 
(distinguishing  between  those  authorities  which  touch  securities 
actually  granted  by  the  debtor  after  bankruptcy^  and  those  which 
relate  to  securities  granted  before  bankruptcy^  but  having  their 
dates  constructively  brought  down;  fictione  jurisy  to  that  of  the 
sasine^  &c.,  by  which  they  have  been  completed  after  bankruptcy — 
no  act  of  the  debtor  being  required,  or  being  de  facto  interponed 
in  such  a  step)— the  Lord  Ordinary  would  rather  have  been  dis- 
posed to  hold,  that  the  result  arrived  at  in  Inglis  v.  Mansfield  was 
really  that  which  is  most  consonant  with  a  just  construction  of 
the  statute,  as  well  as  with  sound  legal  principle,  and  a  correct 
appreciation  of  the  whole  decisions." 

His  Lordship  was  of  opinion,  that  the  writs  handed  over  to  the 
creditor  to  be  eventually  made  available,  in  case  the  additional 
security  contingently  stipulated  should,  at  some  indefinite  after- 
date, come  to  be  called  for,  ^^  neither  constituted  any  present  se- 
curity for  the  debt,  nor  was  it  in  any  just  sense  contemplated  or 
intended  as  one  which  should  operate  in  that  manner.  It  was,  in 
truth,  a  mere  device,  and  that  of  the  most  dangerous  description, 
— ^looking  to  the  interests  of  the^  general  creditors — to  evade  the 
operation  of  the  statute."  *^  What  was  intended  was,  not  a  present 
but  a  future,  or,  in  the  words  of  the  statute,  a  *  further  security ' 
for  the  debt  already  otherwise  settled,  and  which  the  creditor  was 
to  have  it  in  his  power  to  call  for,  should  the  necessities  of  the 
case,  or  the  altered  circumstances  (it  may  be)  of  his  debtor,  event- 
ually prompt  such  a  demand.  Accordingly,  so  long  as  no  demand 
was  madcy  there  was  no  actual  obligation  incumbent  upon  the 
debtor  even  to  give  this  security.  Such  an  obligation  was  only  to 
rise  upon  the  creditor's  requisition^  and  could  not  exist  without  it. 
The  defenders  (the  Union  Bank)  reclaimed. 

Dean  of  Faculty  (with  whom  Wood)  for  reclaimers.     As  to  the 
general  rule  of  law  applicable  to  such  cases  as  the  present,  if  a 
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di9{MdtioD  be  granted  before  the  sixty  days,  it  cannot  be  cut  down  Dccji6^61* 
by  the  Act  1696,  if  nothing  be  required  to  complete  the  title  hut  j^^^^^^^^ 
mtiiiution  of  an  assignation  or  sasine  on  the  bond,  even  if  that  XJnion  Bank, 
take  place  within  the  sixty  days;  for  that  is  not  an  act  flow- 
ing from  the  bankrupt,  but  is  the  act  of  the  creditor  himself  to 
complete  his  title.  The  opinion  of  the  judge  in  IngUs  v.  ManS" 
JuU  was  not  a  conclusiye  decision,  but  a  mere  obiter  dictum* 
The  Lord  Ordinary's  opinion,  however,  is  rested  on  the  special- 
tias  of  this  case.  There  is  here  not  merely  a  general  obligation 
to  give  security ;  there  is  a  specific  obligation  stipulated  for  by  the 
Bank,  and  agreed  to  by  Tod  and  Hill,  to  convey  a  specific  bond 
and  policies  of  insurance.  The  delivery  of  these  documents  did  not 
df  itself  make  a  conveyance ;  but  it  was  material  as  shewing  the  in- 
tention of  parties,  and  that  the  bank  could,  when  they  thought  ne^ 
eesary,  prepare  a  deed  of  assignation,  and  present  it  for  signature. 
Moreov^,  it  prevented  Tod  and  Hill  going  into  the  market  with 
diese  documents  in  order  to  obtain  additional  money  by  their  means^ 
The  promissory-note  was  just  the  voucher  for  the  debt  in  respect 
of  which  the  conveyance  was  to  be  granted.  That  conveyance 
was  not  a  voluntary  deed,  but  one  which  Tod  and  Hill  could  have 
Icen  compelled  to  grant.  It  was  therefore  not  reducible,  although 
the  actual  execution  was  postponed  until  after  the  commencement 
of  the  sixty  days.  The  case  of  Cramtoun  v.  Bantiney  6  W.  &  S. 
p.  79,  applies  a  fortiori  to  the  present  case.  There  is  not  here 
a  prior  debt.  This  was  a  specific  security  stipulated  for  at  the 
time. 

Intimation  was  not  necessary  in  order  to  divest  the  grantor,  or 
to  complete  the  security  in  the  person  of  the  defenders.  At  any 
rate,  due  intimation  was  made  to  the  debtor  in  respect  that,  at  the 
time  the  assignation  was  granted,  Messrs  Tod  and  Hill  were  the 
accredited  factors  and  commissioners  of  Mr  Lamg,  and  in  that  ca- 
pacity managed  and  transacted  his  business. 

The  Lord  Advocate  (with  whom  Jtoss)  appeared  on  behalf  of 
the  respondent.  The  case  of  Cramtoun  was  rather  as  between 
seDer  and  purchaser,  than  between  debtor  and  creditor.  CSounsel 
referred  to  Sir  Islay  Campbell's  notes  on  the  session  papers,  by 
which  that  Judge  appeared  to  consider  that  that  case  was  wrong 
decided. 

The  authorities  referred  to  in  the  course  of  the  argument  be- 
fore the  Lord  Ordinary  and  the  Inner  House,  were,  2  Bell's  Com. 
pp.222.Mj  Eccies,  M.  1128,  4th  Feb.  1729;  Mansfigld,  15th 
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Dee.  16. 1851.  Feb.  1771,  M.  Ap.  Bhi.  No.  6;  Houston^  20th  Feb.  1772,  M. 
^  J^     1 170 ;  Spottiswoode^  Nov.  19.  1783,  M.  1 177  ;  Brough  v.  Duncan^ 

Union  Bank.  June  5.  1793,  M.  1160;  Brauffh  v.  Spankie^  June  5.  1793, 
M.  1179  ;  M'Leanv.  Primrose,  16th  Nov.  1799,  2  Bell's  Com.  p- 
225;  Bank  of  Scotland  v.  StetoaH^  7th  Feb.  1811,  F.C;  Johmtan 
V.  Burnet  and  Home,  M.  1130;  Mitchell  v.  Fvday,  12th  Nov. 
1799;  Carmack  v.  Andetwn,  July  8.  1829,  S.  and  D;  Cranstoun 
V.  Bontine^  6  W.  and  S.  p.  79 ;  /n^£i9  v.  Manefieldf  Court  of 
Session,  June  28.  1833,  11  S.  813,  House  of  Lords,  April  10. 
1835,  1  S.  and  M'L.,  pp.  203*229-230-244-246.  Anderton  v. 
Walker,  March  29.  1842,  D.  4.  p.  1180. 

The  Lord  President  referred  to  the  more  important  cases  bear- 
ing on  thb  case,  especially  InffUs  v.  Mansfield^  and  the  opinion  of 
Lord  Brougham  in  giving  judgment.  In  the  present  case  it  was 
quite  clear  that,  although  the  Union  Bank  had  an  opportunity  of 
making  themselves  quite  secure,  by  asking  Messrs  Tod  and 
Hill  to  sign  a  bond,  they  contented  themselves  with  the  mere  letter 
of  obligation.  It  is  true  in  point  of  fact,  that  the  bonds  and  poli- 
cies of  insurance  passed  into  the  hands  of  the  bank,  but  that  was 
of  no  value  as  a  security,  without  the  assignation ;  and  until  within 
sixty  days  of  bankruptcy,  there  was  no  requisition  to  grant  it. 
Is  it  not  plain  that  if  this  transaction  was  inoperative  originally  as 
a  security,  not  being  a  completed  transaction  between  the  parties, 
that  what  followed  this  requisition  was  in  further  security  of  a  debt 
which  had  by  that  time  been  fully  established  ?  He  concurred  in 
the  opinion  of  the  Lord  Ordinary. 

Lord  Fullbrton  was  of  the  same  opinion.  It  is  impossible  to 
hold  the  opinion  of  the  Jiulge  in  the  case  of  Inglie  v.  Mansfield  to 
be  a  mere  obiter  dictum.  And  the  present  case  is  much  stronger 
against  the  security.  It  is  sometimes  difficult  to  distinguish  be- 
tween an  obligation  to  grant  a  security  at  some  future  period,  and 
a  security  granted  at  the  time :  but  there  is  no  great  difficulty 
here.  There  is  no  evidence  that  the  instant  granting  of  the  se- 
curity was  to  be  the  condition  of  advancing  the  money.  The 
security  was  to  be  granted  when  required.  There  was  no  im- 
mediate obligation  on  Messrs  Tod  and  Hill  to  grant  it ;  and  it 
was  only  at  the  expiry  of  six  months,  when  the  bill  became  due, 
that  for  the  first  time  they  are  required  to  grant  it.  During  the 
whole  currency  of  the  bill,  the  bank  held  nothing,  and  required 
nothing  in  security  but  what  the  bill  itself  gave  them.  This  there- 
fore is  a  case  which  is  struck  at  by  the  Act  1696. 
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Lord  Cukikghamb  concurred.     Under  that  statute,  the  exe-Dec  16.  I85t. 
cttbon  QD  the  eve  of  bankruptcy  of  a  security,  though  m  virtue  of    "^-'t^' 
a  prior  obligation  renders  such  security  totally  invalid.  umon  Bank. 

LoKO  Itobt  remained  of  his  former  opinion  as  Lord  Ordinary. 

The  CouBT»  therefore,  adhered  to  the  Lord  Ordinary's  inter- 
locator,  and  refused  the  reclaiming  note,  with  additional  expenses. 

Anderson  cmd  TVoody  W.S.,  Reclaimers'  Agents. 
Ferrier  and  Murrcnf^  W.S.,  Respondent's  Agents. 


FIRST  DIVISION. 
Johnston  v.  Hay.  No.  90. 

Seqiutiration — Ckum  Proof, — Circumstances  in  which  a  claim  on  a 
Kqnestzated  estate  was  rejected  in  consequence  of  the  unsatisfactory 
Bstare  of  the  proof  led  by  the  claimant  in  support  of  it 

This  was  a  claim  for  £30  by  Helen  Hay,  upon  her  brother's  Dec.  17.  ]8f>i. 

lequestrated  estate.     That  amount  she  claimed  as  her  share  of    ^^^\^^ 

£360,  the  moTeable  means  left  by  Thomas  Hay,  her  father,  ^""u)^^'' 

besides  an  heritable  estate  left  by  him,  and  which  were  taken 

possession  of   and  intromitted  with  by  the  bankrupt  upon  his 

fitber^s  death.     The  trustee  rejected  the  claim,  alleging  that  the 

unoont  of  debts  left  by  the  deceased  Thomas  Hay,  who  was  a 

farmer,  exceeded  the  value  of  his  property.    The  Sheriff  (of  Stir- 

fing)  on  appeal  sustained  the  claim.    The  Lord  Ordinary  (Ruther- 

luid)  on  appeal  altered  the  Sheriff's  judgment,  and  the  case  now 

came  on  a  reclaiming  note  before  the  Inner  House.    Proof  was  led 

before  the  Sheriff  as  to  the  yalue  of  the  stock  on  the  farm  at  the 

father's  death ;  and  in  the  note  appended  to  the  Lord  Ordinary's 

iateriocator,  his  Lordship  remarks, — **  The  proof  was  incumbent 

M  the  claimant,  as  in  a  question  with  her  brother's  creditors.     In 

the  Lord  Ordinary's  opmion  she  has  failed  to  prove  her  debt,  and 

the  failure  is  not  more  remarkable  in  what  she  has  attempted  to 

piofe,  than  in  the  omission  of  proof  plainly  within  her  power; 

when  she  was  founding  upon  an  inventory  and  valuation  of  the 

farm  stock  and  crop,  made  up  nearly  two  years  after  the  tenant's 

deeease,  it  was  plainly  of  the  greatest  importance  to  shew  the 

extent,  nature  and  condition  of  the  farm,  and  yet  she  has  neither 

olkd  for  prodttction  of  the  lease,  nor  has  any  evidence  been  led 

in  the  matter." 

P.  Eraser  and  T.  Mackenzie  appeared  for  the  reclaimer. 
Hdhrd  and  Peimey  for  the  respondent. 
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Dec  17. 1861.     The  CouRT  agreed  with  the  Lord  Ordinary  as  to  the  un^atis- 

^*'"^^"*^    factory  nature  of  the  proof,  and  were  also  of  opinion  that  it  did  not 
Jobniioo  "^     ,  11- 

V,  Baj.  support  the  pursuer  s  claim. 

They  therefore  refused  the  reclaiming  note  with  additional  ex- 
penses. 

Andrew  Hovodm^  W.S.,  Beclaimer's  Agent. 

WilUam  Miller,  S.S.C.,  Bespondent's  Agent 


FIRST  DIVISION. 

j^Q^  gi^  Mackay  v.  Christie. 

Preecripiton—TradesmarCa  Acc<mfU.-~WheTe  the  contractors  for  a  build- 
ing employed  a  tradesman  to  excavate  the  foundations,  Held  that  the 
tradesman's  claim  for  the  price  prescribed  in  three  years,  and  that 
prescription  ran  from .  the  completion  of  the  work  on  which  the  trades* 
man  was  employed, .  and  not  from  the  date  of  the  measurer's  report,  on 
which  the  claim  was  founded. 

Dec.  17. 1851.     This  case  originally  depended  before  the. Sheriff  of  Lanark- 
T"^^^''^    shire.    It  haviqg  been  held  that  the  action  was  cut  off  by  the  plea 

Chzutie.  pf  prescription,  the  defenders  thereupon  charged  the  pursuer  for 
payment  of  the  expenses,  of  process.  The  pursuer  raised  a  sus- 
pension of  the  charge,  and  conjoined  with  the  suspension  an  action 
of  reduction  and  payment.  The  question  now  before  the  Court 
was,  how  far  the  plea  of  prescription  originally  given  effect  to, 
was  well  founded ;  and  the  facts  out  of  which  it  arose,  were  as 
follows : — 

In  the  summer  of  1841,  the  Company  of  Carmichael  and 
Christie  contracted  with  Messrs  Rintoul,  merchants  in  Glasgow, 
to  execute  the  mason  work  of  certain  stores.  And  it  being  ne- 
cessary to  excavate  the  foundation  for  the  building,  they  employed 
the  pursuer  to  execute  what  is  called  the  digger  work,  excavatmg 
the  foundations,  carting  away  the  rubbish,  and  the  rubbish  of  an 
old  house  taken  down  to  make  way  for  the  stores.  The  agree- 
ment, as  is  usual  in  such  cases,  was,  that  the  work  was  to  be  paid 
for  at  so  much  per  cubic  yard.  The  digger  work  was  completed 
in  December  1841 ;  and  on  7th  May  1845,  the  pursuer  raised  an 
action  in  the  Sheriff  Court,  for  payment  of  L.129  :  3 :  3,  as  the 
alleged  balance  of  the  price  due  to  him  for  the  work.  It  is  the 
custom  to  ascertain  the  quantity  of  such  work  as  that  in  question, 
by  the  measurement  of  ordained  measurers.  The  puraaer's 
claim  was  founded  on  a  measurement  of  the  work  by  Messrs  J. 
and  A.  Sands,  dated  14th  May  1842,  who  had  been  employed  in 
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the  first  instance  by  the  Messrs  Carmichael  and  Messrs  Rlntoul»  Dec  17.  I86I. 
to  measure  the  work.  "  It  consisted  of  such  charges  as  *  To  407  ^^v^' 
eait6y  rubbish  from  Mr  Connel's  store,  &c.  ^  Balance  of  cutting  (^jjatje/' 
a  foundation/  &c«  ^  Cartage  of  63  carts  of  sand,'  &c.  And  from  the 
amount,  he  allowed  certain  deductions,  such  as  the  price  of  a 
qmntity  of  sand  received  by  him  from  the  foundations,  the  mea- 
surer's fee,  and  Tarious  payments  made  to  him  by  Carmichael, 
016  of  the  contractors,  as  alleged  by  the  pursuer,  in  Carmichael's 
iudirldual  capacity,  but  applied  by  him,  the  pursuer,  towards  the 
amount  of  his  claim.  To  this  action,  defences  were  lodged,  pleading, 
atferofia,  prescription;  and  the  Sheriff-substitute  (Skene) sustained 
tbe  plea  of  prescription.  He  held  that  the  term  of  prescription  must 
ran,  not  from  the  date  of  measurement,  but  from  the  completion 
of  the  work  when  the  price  became  exigible,  and  allowed  the  pur- 
suer proof  of  resting  owing  by  writ  or  oath.  Various  procedure 
followed  in  tbe  Sheriiff  Court,  as  set  forth  in  the  proces9  of  re- 
duction, but  the  details  need  not  be  specified  here.  On  the  point 
of  prescription,  minutes  of  debate  were  prepared  by  both  parties, 
before  tbe  Lord  Ordinary  (Robertson) ;  and  his  Lordship  held 
that  the  triennial  prescription  was  applicable,  in  respect  of  there 
baring  been  no  written  contract  between  the  parties,  and  more 
particolarly  in  respect  of  the  decisions  in  the  cases  of  Bayne,  21st 
Dee.  1692,  and  Tweedie  y.  WiUiamsony  8th  June  1694,  M.  11,092. 
The  pursuer  reclaimed. 

PatHgcn  and  InffUs  (or  the  reclaimer.  The  pursuer's  claim 
being  founded  on  a  specific  contract  of  location  for  the  performance 
of  a  particular  piece  of  work,  as  an  unum  quid,  which  renders  the 
party  employer  liable  not  for  the  market  yalue  of  the  commodity, 
but  for  the  contract  price,  the  claim  does  not  fall  under  the 
triennial  prescription. 

Tbe  contract  price  fell  to  be  ascertained  by  a  measurement 
and  report,  and  that  report  was  not  completed  and  delivered  to 
the  parties  till  J  842.  There  are  therefore  no  termini  habiks,  for 
jdeading  triennial  prescription,  as  the  Sheriff  Court  action  was 
raised  within  three  years  from  the  date  of  that  report,  from 
wbidi  alone  prescription  can  run.  The  claim  is  substantially  part 
o(  and  dependent  on  the  contract  between  the  defenders  and  the 
Itessrs  Rmtoul,  to  which  the  quinquennial  prescription  applies ; 
and  the  defenders  haying  de  facto,  charged  the  Messrs  Rintoul 
for  the  work  performed  by  the  pursuers,  and  received  payment 
tiierefor,  are  not  entitled  to  plead  triennial  prescription. 

Hie  question  comes  to  be^  is  this  a  merchant's  account,  or  like 
itj  according  to  the  fair  meaning  of  the  statute,  M^KirdayM  v. 
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Dec.  17. 1851.  M'KinlaySy  ante^  p.  143,  or  is  it  wages  ?    Thb  is  not  a  fair  ordi- 
T""^*^^*^    nary  remuneration,  according  to  the  market  price,  but  a  speeific 

Christie.  agreement ;  and  where  a  specific  price  is  agreed  on,  the  party 
may  be  considered  as  a  contractor  rather  than  a  tradesman,  and 
therefore  to  such  a  claim  the  statute  does  not  apply. 

Handyside  and  H.  Robertson  for  respondent.  The  quinquennial 
prescription  only  applies  fjo  written  contracts  with  regard  to 
moveable  property.  All  contracts  with  regard  to  making  of  drains, 
building  of  dykes,  &c.,  fall  within  the  triennial  prescription  unless 
reduced  to  writing.  The  application  of  the  one  prescription  is 
determined  by  the  limits  of  the  other.  The  only  question  here, 
therefore,  is,  when  was  this  party  entitled  to  get  payment  ?  The 
measurements  were  made  from  time  to  time  during  the  progress 
of  the  work,  and  it  was  quite  possible  for  the  pursuer  to  get  the 
report  made  out  when  he  pleased ;  de  facto^  the  report  was  not 
made  out  tiU  1842.  He  may  thus  have  delayed  taking  measures 
to  get  payment)  but  sibi  imputet  if  he  did  so. 

The  authorities  founded  on  were  III.  E.  7,  sec.  17,  20;  II. 
Bankton,  t.  12,  sec.  3;  Stair,  More's  Notes,  cclxxiv.  sec.  9 ;  1 
Bell,  331 ;  HamiUon  Sf  Co.  v.  Martin,  24th  Jan.  1795,  M.  11120  ; 
Orrv.  Dfifsj  M.  11083;  Bayne,  16th  Dec.  1692,  and  Tweedie^ 
8th  June  1694,  M.  1 1092 ;  Ewart,  June  1730,  M.  1 1067  ;  Nobles^ 
nth  June  1813,  F.C;  M'Greyor,  8th  Feb.  1811,  Hume  472; 
Smith,  13th  Feb.  1827,  5  S.  338;  M'Farlane  v.  Brown,  17th 
January  1827,6  S.  205;  Lawson,  27th  Feb.  1839,  1  D.  603; 
Soatkesk,  March  1682,  M.  11066;  Hunter  y.  Thomson,  29th  June 
1843,  5  D.  1285,  16  Jurist,  646  ;  Donaldson  v.  Ewing,  10th  Dec. 
1819,  Hume  481 ;  WkUe  v.  Spence,  M.  11066. 

The  Lord  President  was  clearly  of  opinion  that  the  quin- 
quennial prescription  did  not  apply* 

The  nature  of  the  work  on  which  the  pursuer  was  to  be  ein- 
ployed  was  clearly  work  to  be  performed  by  artificers.  The  claim 
itself  consisted  of  various  items,  and  the  contract  or  agreement 
was  of  the  species  of  locatio  operum*  He  took  the  illusti'ation 
of  the  building  of  a  wall.  If  that  was  not  sued  for  within  the 
three  years,  would  the  claim  not  fall  within  the  prescription  ?  It 
is  work  performed  by  artificers,  and  it  is  a  strong  confirmation  of 
this  view  that  it  is  the  illustration  selected  by  Erskine  in  the  case 
of  Bayne  in  the  passage  in  which  he  is  explaining  the  general  ap- 
plication of  the  statute,  E.  b.  3,  t.  17,  §  16.  Here  the  work  was 
to  be  done  at  so  much  per  cubic  foot.  It  was  work  to  be  done 
by  artificers,  and  clearly  fell  under  the  triennial  prescription. 
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Agaioy  it  is  material  that  this  party,  not  the  builders,  was  to  be  ^^^  ^7. 1851. 
employed  on  the  excavation,  and  the  common  sense  view  was^.  , 
tiutt  the  measurement  of  this  excavation  required  to  be  done  atChrlst.e. 
the  time  it  was  made.     It  is  positively  stated  by  the  defender, 
and  it  is  consistent  with  reason,  that  such  was  the  case.     There- 
fore the    measurement  must  be  held  to   have   taken  place   in 
1841,  when  tbe  pursuer  had  it  in  his  power  to  render  his  account. 
He  was  therefore  of  opinion  that  the  interlocutor  of  the  Lord  Or- 
dinary ought  to  be  adhered  to. 

Load  Fullerton  could  see  no  authority  for  holding  that  what- 
ever does  not  fall  within  the  quinquennial  prescription  must  be 
held  to  fall  within  the  triennial.  The  quinquennial  prescription 
nay  or  may  not  apply,  but  we  must  just  look  to  the  c^se  itself, 
aDd  see  whether,  according  to  the  best  authorities,  there  is  room 
far  bringing  it  within  the  triennial  prescription,  and  in  this  case 
he  agreed  with  the  Lord  Ordinary  that  it  did  apply.  There  is 
notbiog  in  the  nature  of  the  employment,  which  was  artificer's 
vork,  to  take  it  out  of  the  prescription,  nor  was  the  contract  of 
such  a  nature  as  to  take  it  out  of  the  rule. 

As  to  the  terminus  a  quo  he  could  not  hold  it  to  be  other  than 
the  completion  of  the  work.  It  did  not  .appear  that  it  was  any 
part  of  the  contract  between  the  pursuer  and  the  defenders  that 
there  should  be  a  measurement  by  Sands.  If  there  had  been, 
diere  would  have  been  great  di£Sculty  in  deciding.  But  that  was 
Bot  the  case,  and,  therefore,  upon  the  whole,  he  agreed  wi  th  the 
Lord  Ordinary. 

Lord  Cuninghame  was  of  the  same  opinion.  In  cases  of  this 
kiod  it  appeared  to  him  that  the  only  satisfactory  rule  was  to  be 
found  in  the  passages  of  Erskine  to  which  reference  had  been 
made. 

Lord  Ivory  was  of  an  opposite  opinion  upon  both  points.  The 
action  is  laid  on  a  contract  to  excavate,  and  the  debt  is  rested  on 
the  report  by  Sands.  The  sum  claimed  and  libelled  in  the  sum- 
mons is  not  the  amount  which  would  otherwise  have  been  claimed 
had  the  action  been  for  wages  for  work  performed.  The  sum 
here  concluded  for  would  have  no  meaning  except  by  reference  to 
the  deductions  of  certain  sums,  and  the  da^  of  some  of  these 
heing  within  the  three  years,  there  is  this  specialty  in  the  case  to 
elide  the  prescription.  Now  of  the  deductions,  one  of  them  is 
the  measurer's  fee.  If  that  deduction  were  in  terms  of  the  origi- 
nal agreenient,  he  must  hold  that  the  measurement  itself  was  a 
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Dec.  17. 1851.  thing  mutually  stipulated  on  by  the  parties  as  what  was  to  com- 
Ma^cayw  P^cte  the  contract.  Holding,  therefore,  that  this  was  a  case  in 
Chrutie.  which  the  party  was  to  be  paid  by  the  measurement  of  the  work 
afterwards  made  by  a  person  to  be  mutually  chosen,  that  takes  it 
out  of  the  category  of  retail  dealing,  &c.  If  the  principal  con- 
tract would  not  have  fallen  under  the  prescription,  neither  would 
the  sub-contract,  it  was  of  no  consequence  whatever  whether  it 
was  reduced  to  writing  or  not.  This  was  a  case  far  beyond  any 
one  that  had  ever  been  attempted  to  be  brought  within  the 
statute,  and  the  discrepancy  which  prevails  among  the  decisions 
shews  that  the  Court  has  at  some  time  or  other  got  beyond  the 
fair  meaning  and  intention  of  the  statute. 

Now  the  ordinary  cases  of  employment  which  fall  under  the 
statute  are  of  this  nature,  that  you  may  resort  to  such  and  such  a 
man  or  not  as  you  please.  You  employ  him  to-day ;  you  need  not 
employ  him  to-morrow.  I  do  not  go  on  the  fact  in  this  case  of 
there  being  but  one  item  charged.  But  where  there  is  a  contract 
for  an  abiding  piece  of  work,  uncertain  as  to  its  amount  and  exe- 
cution, but  during  which  the  parties  cannot  get  quit  of  each  other, 
there  is  no  authority  to  bring  it  within  the  triennial  prescrip- 
tion. 

The  Court,  therefore,  by  a  majority,  refuse  the  reclaiming 
note,  and  adhere  to  the  Lord  Ordinary's  interlocutor. 

Charles  Fisher,  S.S.C.,  Reclaimer's  Agent, 
Andrew  Dun,  W.S.,  Respondent's  Agent. 


FIRST  DIVISION. 
No.  92.  Drew  «.  Drew  and  Leburn. 

Process^ Division  of  Court—Contingency. — Circumstances  in  which 
motion  to  remit  from  one  Division  to  the  other,  on  the  ground  of  con- 
tingency, was  refused. 

Dec.  17. 1851.     The  pursuer  and  the  defender  Drew,  entered  into  a  submission 
^  "^^^'^"^"^^"^    to  the  defender  Leburn,  of  certain  diflFerences  which  had  arisen 

Drew  V* 

Drew,  &c.  between  them.  After  the  submission  had  endured  for  some  time, 
and  while  it  was  still  in  dependence,  the  pursuer  raised  the 
present  action,  to  have  it  found  and  declared,  that  Leburn  was 
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duqailified  from  longer  acdDg  as  arbiter,  on  the  ground  of  his  Dec.  17.  1851. 
having  placed  himself  in  a  relation  to  the  defender  Drew,  which    ^^'"^^""^ 
biassed  and  disqualified  him  from  acting  impartially  in  the  sub-  £)rew,  &c 
mission,  and  of  certsun  partial  actings  under  the  influence  of  the 
allied  bias.    The  summons  was  marked  as  belonging  to  the  First 
Krision.    After  it  had  been  raised,  the  pursuer  brought  a  sus- 
pension and  interdict,  to  haye  Leburn  prevented  from  further 
acdng  as  an  arbiter,  until  the  result  of  the  action  of  declarator 
AmM  be  known.     This  suspension  came  before  the  Second  Divi^ 
flon,  who  refused  the  note* 

The  action  of  declarator  proceeded  before  Lord  Cowan,  on  a 
report  from  whom  it  now  came  before  the  First  Division  of  the 
Court,  on  the  question  of  issues,  &c. 

On  the  case  appearing  in  the  single  bills  to-day, 

Petmey  (with  whom  W.  Peddie^)  for  the  defender  Drew,  and 
Ae  SoUdtar^  General  for  Leburn,  moved  that  the  case  should  be 
remitted,  on  the  ground  of  contingency,  to  the  Second  Division, 
before  whom  the  suspension  and  interdict  had  depended.  True, 
that  suspension  and  interdict  was  not  now  in  dependence.  But 
it  was  not  necessary  in  order  to  justify  a  remit,  from  one  Divi* 
sion  to  another,  on  the  ground  of  contingency,  that  there  should 
be  a  process  relating  to  the  same  points  actually  in  depen- 
dence before  the  Division  to  which  the  remit  was  moved.  It 
vas  enough  there  had  been  such  a  case,  Cleland  v.  Clcuon  and 
Oark,  27th  July  1850,  Bell's  Appeal,  Cases  YIL  153;  Lord 
Brougham's  speech. 

Keavesj  (with  whom  Macfarlane).  In  the  case  of  Clason^  the 
process  on  the  ground  of  contingency,  with  which  the  remit  had 
been  moved,  was  actually  in  dependence.  It  was  before  the 
House  of  IxH'ds  on  appeal,  and  was  subject  to  be  sent  back  to  the 
Division  from  which  it  had  been  appealed  on  a  remit  by  the 
Hoi»e  of  Lords. 

The  Court  had  no  difficulty  in  refusing  the  motion. 

James  Lekkman^  W.S.,  Agent  for  Pursuer. 
James  Psddie^  W.S.,  Agent  for  Defender,  Drew. 
WUUam  Miller^  S.S.C.,  Agent  for  Defender,  Leburn. 
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SECOND  DIVISION 
No.  93.  MuLLAR  V.  Robertson  and  Others. 

Process— Defences — Enrolment — Where,  in  an  action  of  damages,  cer- 
tain of  the  defenders  had  failed  to  lodge  defences,  and  the  case  -whs 
aflerwards  enrolled  in  the  printed  roll  in  the  list  of  defended  causes 
against  all  the  defenders,  ^'  as  per  roll,"  no  decree  being  taken  against 
those  failing  to  lodge  defences, — the  Court,  notwithstanding  the  pursuer's 
refusal  to  consent,  ordered  defences  to  be  received. 

Dec.  17. 1851.     This  was  an  action  of  damages  at  the  instance  of  Dr  Mullar 
ir  11  against  Dr  Robertson  and  Others,  the  Editor  and  Conductors  of 

KobertsoD, &c. the  ^*  Monthly  Journal  of  Medical  Science;"  and  also  against 
Murray  and  Gibb,  the  printers,  and  Sutherland  and  Knox,  the 
publishers  of  that  jounial.  The  case  having  been  called,  do- 
fences  were  lodged  for  the  editor  and  conductors,  but  none  for 
Murray  and  Gibb  or  Sutherland  and  Knox.  The  case  was  there- 
after enrolled  in  the  Outer-House  Rolls,  in  the  list  of  defended 
causes,  in  the  following  terms: — *'  Dam.  Mullar  v.  Robertson 
and  Others,  per  Roll,  /?.  Buchanan,  &e."  No  decree  was  taken 
against  Murray  and  Gibb  and  Sutherland  and  Knox,  who  had  not 
lodged  defences.  In  the  course  of  making  up  a  record  with  those 
who  had  lodged  defences,  the  fact  of  Murray  and  Gibb  and  Suther- 
land and  Knox  having  failed  to  lodge  defences  was  noticed  and 
founded  on  by  the  pursuer.  These  parties  then  applied  to  the 
pursuer  for  leave  to  lodge  defences,  but  he  refused  to  consent,  and 
they  then  moved  the  Lord  Ordinary  (Wood)  to  allow  them  to  be 
received,  but  the  pursuer  having  objected,  he  refused  to  receive 
them* 

The  defenders  now  reclaimed  against  this  interlocutor. 

Paiton  and  Dean  of  Faculty  for  the  defenders.  The  defenders 
are  desirous  of  getting  on  with  the  case,  but  on  account  of  the 
pursuer's  proceedings  they  could  neither  move  one  way  nor  an- 
other. The  case  had  been  both  called  and  enrolled,  so  that  they 
cannot  force  it  on  by  protestation,  and  no  decree  has  been  taken 
against  them  against  which  they  can  be  reponed.  They  are  thus 
liable  to  decree  being  taken  against  them  at  any  time  within  forty 
years;  moreover,  by  §  23  of  the  recent  Court  of  Session  Act,  the 
Lord  Ordinary  and  Court  have  entire  control  given  them  over  the 
case  from  the  moment  it  has  been  enrolled  in  the  Outer  House 
Roll,  and  are  perfectly  entitled  to  allow  defences  to  be  receivedi. 
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IngJisioT  the  pursuer.     The  parties  are  claiming  to  have  de-^«c.  17.1851. 
fences  received  as  a  matter  of  right.     If  it  is  competent  to  make  ^^^^  ^ 
such  a  demand  now  it  would  be  still  more  competent  to   do  so  Robertson,  &c. 
when  the  case  is  in  the  printed  roll,  but  defences  cannot  be  then 
received  except  by  consent.     By  §  45  of  Act  of  Sederunt,  15th 
July  1844,  the  Lord  Ordinary  has  power  to  do  nothing  but  pro- 
nounce decree ;  moreover,  nobody  is  entitled  to  move  in  the  case 
bat  those  who  have  appeared,  and  it  was  accordingly  those  who 
htd  lodged  defences  who  were  now  asking  that  defences  should 
be  received  from  those  who  had  not«    The  §  23  of  the  recent  Act 
is  not  intended  to  apply  to  a  case  like  the  present,  and  nowhere 
is  a  right  given  to  a  party  to  force  in  defences. 

Lord  Justice- Clerk.  The  case  is  a  depending  process  to  all 
intents  and  purposes,  and  subject  to  the  control  of  the  Court. 
The  course  followed  by  the  pursuer  is  not  a  fair  one,  and  nothing 
but  an  explicit  declaration  in  an  Act  of  Parliament  will  induce  us 
to  sanction  it.  I  think  the  case  should  be  remitted  to  the  Lord 
Ordinary  with  instructions  to  receive  the  defences  on  payment  of 
such  expenses  as  he  might  think  right. 

The  other  Judges  concurred. 

John  Cullen,  W.S.,  Parsuer's  Agent. 

Smiih  and  Kmnear,  W.S.,  Defenders'  Agents. 


FIRST  DIVISION. 
Note,  Marion  Mitchell.  ^^'  ^^* 

Poors^'RoU — Declaration. 

In  the  Single  Bills,  application  was  made  for  authority  to  the^^^-^'i'  1851. 
Qerks  to  receive  for  publication  in  the  Minute-Book  the  declara-  Note  jj^o^ 
tion  of  Marion  Mitchell,  an  applicant  for  the  benefit  of  the  Poors*  Mitchell. 
Boll,  although  signed  by  the  minister  of  the  parish  and  only  one 
elder—these  being  the  whole  number  of  the  kirk-session  of  her 
parish. 

O^&y  appeared  in  support  of  the  application. 

The  Court  were  of  opinion  that  under  the  circumstances  there 
was  here  a  sufficient  compliance  with  the  Act  of  Sederunt,  and 
they  granted  authority  accordingly. 

John  Cousins^  AV.S.,  Agent. 
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SECOND  DIVISION. 
No.  94.  Leslie  v,  Lumsdeit  and  Others. 

Action — Title  to  pursue — Parties  to  be  called — Joint-stock  Company, — ^In 
an  action  at  the  instance  of  a  shareholder  of  a  dissolved  banking  coin- 
pan  j  against  certain  of  the  directors  for  the  market  value  of  shares,  on 
the  gronnd  of  fraud  and  malversation — Held^Jirat^  that  he  was  entitled  to 
pursue  such  action,  although  neither  the  whole  shareholders  nor  the 
company  were  called  into  the  field ;  and,  next^  that  it  was  not  necessary 
to  call  all  the  directors,  even  although  some  of  the  allegations  in  the 
action  involved  them  alL 

Dec.  17.  1851.     This  action  was  brought  at  the  instance  of  the  representatives  of 
'-;^Y^^    the  late  Mr  Leslie  of  Powis — who  was  a  shareholder  of  the  com- 

Lumsden,  &c.  V^^Y^  Called  "  The  Banking  Company  of  Aberdeen" — against  the 
defenders,  who  were  directors,  or  represented  parties  deceased, 
who  were  directors  of  that  company,  for  the  marketable  value  of 
certain  shares  of  that  company,  as  at  1st  January  1828,  or  altema^ 
tively  for  damages.     The  contract  of  copartnery  under  which  the 
company  had  existed  previously  to  Ist  January  1828,  having  then  ex- 
pired, its  endurance  was  prorogated  for  twenty-one  years  from  that 
date ;  and  on  the  expiry  of  the  contract  of  copartnery  in  1849,  its 
stock  and  interest  were  transferred  to  the  Union  Bank.    The  pur- 
suers allege  that,  for  a  great  many  years  prior  to  the  expiry  of  the 
contract  of  copartnery,  in  1849,  ^'  the  directors,  and  especially"  those 
who  have  been  called  as  defenders  in  this  action,  ^^  did,  in  viola- 
tion of  their  duty  to  the  partners,  and  of  the  regulations  which 
they  professed  and  undertok  to  be  guided  by,  most  fraudulently 
and  illegally,  and  through  collusive  malversation  in  office,  and 
abuse  of  their  powers,  promote  the  private  interests  and  objects 
of  themselves,  their  friends  and  connections,  to  the  serious  loss, 
injury,  and  damage  of  the  company  and  its  partners,  as  more  par« 
ticularly  detailed  and  set  out"  in  the  condescendence. 

It  is  alleged  that  this  system  was  carried  on  to  the  extent,  not 
only  of  involving  the  whole  capital  of  the  company,  (L.250,000,) 
but  of  pledging  its  credit  greatly  beyond  that  extent,  the  aggre- 
gate amount  being  upwards  of  L.521,000.  Various  contrivances, 
which  it  is  not  necessary  particularly  to  specify,  are  alleged  to 
have  been  fraudulently  resorted  to  for  the  purpose  of  aiding  the 
objects  of  the  directors,  and  concealing  the  true  state  of  matters 
from  the  shareholders — such  as  concealment  and  misrepresentation 
in  their  reports,  declaring  and  paying  dividends  out  of  capital 
instead  of  profits,  permitting  and   sanctioning  the  keeping  of 
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taiae  and  irregalar  books,  &c.     And  the  pursuers  allege,  that  ^^  ^^-  ^^''^^' 
by  and  through  the  false  and  fraudulent  misrepresentations,  con-j^jj^^.^ 
cealments,  and  collusive  practices  of  the  defenders,  who  acted  as  Lumsden,  &c. 
directors,  the  late  Mr  Leslie  sustained  serious  loss  and  damage, 
and,  in  particular,  that  the  shares  held  by  him,  which  are  said  to 
ha?e  been  worth  L.6000  at  the  selling  price,  as  on  Ist  January 
1828,  being  the  commencement  of  the  last  contract,  and  the  al- 
leged commencement  of  the  system  of  fraud  libelled,  haye  been 
lost,  or  almost  wholly  lost  and  extinguished.     The  summons  con- 
ctades  for  the  selling  price  as  at  1st  January  1828,  or  alterna- 
tifely  for  damages. 

The  action  was  met  by  two  dilatory  defences.  The  first  is,  that 
the  pursuers,  being  the  representatiTcs  of  only  one  individual 
aiiareholder,  have  no  title  to  insist  in  such  an  action  as  the  pre- 
sent, which  is  said  to  be  substantially  an  action  to  compel  the 
directors  to  account  for  their  misconduct  towards  the  company 
—or  for  a  wrong  done  by  them  to  the  company,  in  their  official 
capacity  of  directors.  The  second  is,  that  all  the  parties  interest- 
ed have  not  been  called  ;  and,  in  particular,  while  the  wrong  is  al- 
leged to  have  been  done  *^  by  the  directors,*'  only  some  of  them 
hafe  been  called  as  defenders* 

The  Lord  Ordinary  (Colonsay)  repelled  these  pleas,  and  in  his 
note  referring  to  the  second,  he  says, — '^  As  to  the  parties  proper 
to  be  called  in  such  an  action  as  the  present,  it  appears  to  the 
Lord  Ordinary  that  the  action  is  laid  throughout  essentially  upon 
fraud,  amountmg  even  to  delict ;  and  that,  in  such  an  action,  the 
party  who  has  suffered  the  wrong,  may  sue  all,  or  any,  or  as  many 
as  be  thinks  expedient,  of  the  wrong-doers.  This  appears  to  be 
consistent  with  the  doctrine  laid  down  in  the  House  of  Lords  in 
the  ease  of  ^<?ry«Mm  v.  KumouU,  11th  July  1842,  1  BelVs  Appeal 
Cases,  p.  696,  et  seq." 

The  defenders  reclaimed. 

Neaoes  for  the  defenders.     The  directors,  the  pursuers  say,  have 

teen  the  means  of  loss  to  the  company.     If  so,  they  are  truly 

indebted  to  the  company  in  the  amount  lost,  and  a  claim  for  that 

tmoant  is  among  the  assets  of  the  company ;  and  Leslie,  as  a 

shareholder,  can  only  be  compensated  for  this  loss  in  so  far  as  it 

vat  really  due  to  the  company.     The  position  of  the  directors 

who  are  in  fiault  is  that  of  an  agent  or  cashier,  who  allows  an  ac- 

ommt  to  be  orerdrawn.     The  claim  for  recovery  is  in  bonis  of  the 

company,  as  against  the  parties  who  have  done  the  wrong.     The 
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Dec.  17. 1851.  defenders  demur  to  the  title  of  the  pursuers,  without  the  company 
-^..  being  in  the  field,  either  as  pursuers  or  party,  to  enter  on  the 

Lomsden,  &c.  investigation  proposed,  and  to  call  on  the  defenders  to  settle  an 
account  with  them ;  for  what  ?  their  share  of  what  would  have  been 
the  general  balance  of  the  company,  if  the  balance  had  been  rec- 
tified in  the  manner  now  proposed. 

Again  all  the  directors  should  be  called.  In  regard  to  the 
general  doctrine,  that  in  a  case  of  simple  dealing,  it  may  be  com- 
petent to  call  any  one  delinquent,  without  calling  the  rest,  there 
is  no  occasion  to  contest  that  point.  The  case  of  Ferguson  does 
not  apply.  The  basis  of  the  liability  here  is  contract.  The  re- 
lation between  the  parties  is  constituted  by  contract.  Although 
there  are  allegations  of  fraud,  they  are  mixed  up  with  alle- 
gation of  neglect  of  duty,  that  is  to  say,  breach  of  obligation  im- 
posed on  the  directors  by  this  contract,  into  which  they  have 
entered.  The  neglect  of  obligation  is  substantially  the  ground 
of  the  action.  Can  the  pursuers  then  go  on  without  calling  all  the 
directors  ?  All  the  directors  are  blamed.  Counsel  proceeded  to 
shew  from  the  record,  that  allegations  of  neglect  of  duty  and  of 
fraud  were  made  in  regard  to  all  the  directors  generally. 

SoJidtor^General  for  Pirie,  one  of  the  defenders. — My  client 
ceased  to  be  a  director  since  1842,  whereas  much,  for  which  the 
defenders  are  blamed,  happened  between  that  and  1848,  and  the 
conclusion  is  one  of  joint  and  several  liability  against  all. 

Lord  Justice- Clerk. — The  proper  ground  of  action  is  stated 
in  the  condescendence,  and  must  be  held  to  be  construed  by  the 
plea  in  law.  Now,  after  a  narrative  in  which  unquestionable  re- 
ference is  made  to  the  general  actings  of  the  directors,  and  of  the 
loss  thereby  said  to  be  occasioned  to  the  pursuer,  the  52d  state- 
ment sets  forth,  that  *^  the  pursuers,  by  and  through  the  false  and 
fraudulent  misrepresentations,  and  fraudulent  and  collusive  prac- 
tices and  malversation  in  office,  as  well  as  the  fraudulent  conceal- 
ments of  the  defenders,  who  acted  as  directors  in  the  management 
of  the  bank,  and  of  the  parties  deceased,  who  also  acted  as  directors 
in  the  said  management,  and  whom  the  other  defenders  represent, 
and  by  and  through  their  neglect  and  violation  of  duty  as  afore- 
said, have,  as  representing  the  late  Mr  Leslie,  sustained  serious 
loss  and  damage."  The  plea  in  law  is — ^^  The  defenders,  by  and 
in  consequence  of  the  false  and  fraudulent  misrepresentations, 
and  fraudulent  and  collusive  practices,  and  by  the  fraudulent  con- 
cealments, and  violation  of  duty,  of  themselves  or  of  the  parties 
they  represent,  are,  in  the  circumstances  condescended  on,  liable 
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to  tbe  pursuers  in  terms  of  the  conclusions  of  the  summons  ."Dec.  17. 1851. 
The  proper  ground  of  action,  then,  is  fraud  on  the  part  of  the     T'"^^^*'^ 
directors  called.     Whether  the  narrative  is  sufficient  to  sustain  it,  Lumsden,  &c. 
will  be  a  question  for  consideration  when  the  relevancy  comes 
before  us.    The  first  preliminary  defence,  is,  that  the  pursuers 
hare  no  title,  in  respect  that  they  only  represent  a  single  share- 
bolder,  to  complain  of  acts  which  affected  the  whole  company. 
Now,  it  18  scarcely  contended  that  the  pursuers  can  be  compelled 
to  call  the  whole  other  shareholders.     To  call  the  company  would 
not  satisfy  the  object.     If  any  one  is  to  be  called,  it  must  be  the 
sharebolders.     But  why  call  them  ?    They  might  not  wish  to  take 
any  step  in  the  action.     They  may  not  view  the  conduct  of  the  di- 
rectors in  the  light  in  which  it  is  viewed  by  the  pursuers.    If  they 
lefosed  to  appear,  would  that  stop  the  action  ?   No.    Then  it  is  said 
next,  the  pursuers  have  not  called  all  the  directors.  Now,  it  is  true, 
that  m  the  narrative  of  the  summons  it  is  said  generally,  that  the 
acts  complained  of,  the  unfair  reports,  &c.,  were  the  acts  and  re- 
ports of  the  directors  generally,  and  there  are  articles  which  speak 
of  neglect  of  duty  on  the  part  of  the  directors  generally.    It  would 
not  be  easy  to  state  such  a  case  of  fraud  against  some  directors 
as  this,  without  supposing  considerable  neglect  on  the  part  of  the 
others*    But  the  allegation  ol  fraud  is  directed  against  some  only, 
those  namely,  whom  the  pursuers  call  here.     The  allegation  of  ne- 
glect against  the  others  is  only  a  part  of  the  narrative  of  the  sum- 
mons.   What  effect  the  statements  made  as  to  the  others  may 
have  on  the  question  of  relevancy  is  a  different  point.     Suppose 
the  other  directors  had  been  called,  they  would  have  said  to  the 
pursuers,  ^^  you  have  called  us  in  this  action,  having  no  allegation 
of  fraud  against  us.     Tou  don't  state  that  we  caused  you  loss  by 
fraudulent  acting,  and  we  are  entitled  to  be  assoilzied."     It  would 
not  be  enough  for  the  pursuers  to  answer,  '^  We  have  called  you 
oi  nugorem  catitelam" 

It  is  said  that  Pirie  is  in  a  different  situation  from  some  of  the 
odier  defenders,  and  is  not  responsible  for  acts  done  after  he  was 
oat  of  the  direction.  That  may  be  a  good  defence  to  the  action, 
which  wiU  be  considered  when  the  acts  are  proved  that  caused  the 
damage.  If  it  appears  the  acts  occasioned  no  loss  up  to  1842, 
while  Pirie  was  a  director,  then  he  will  have  good  ground  to  be 
assoilzied. 

Lord  Medwys  concurred. 

LoBD  CocKBURN. — I  am  of  the  same  opinion.     As  to  the  first 
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Dec.  17.  1851.  point,  I  Cannot  understand  how  it  can  even  be  stated.  The 
j^  ^.  ^^  pursuers  say,  they  have  Suffered  by  a  wrong  done,  and  they  are 
lAimsdeu,  &c.  told  they  have  no  right  to  complain,  unless  accompanied  by  all 
who  have  suffered.  They  are  entitled  to  protect  themselves.  As 
to  the  second  point  in  regard  to  the  other  directors  not  being 
called,  I  agree  entirely.  This  is  a  summons  which,  in  point 
of  fact,  concentrates  itself  in  a  charge  of  fraud  against  these  fiv^e 
directors.  But  I  go  further.  Suppose  it  did  iv>t;  assume  that  the 
whole  directors  were  said  to  be  accessary,  and  directly  acces- 
sary, to  the  frauds  charged,  I  want  to  know  if  a  man  who  suffers 
by  a  fraud  cannot  select  his  victims,  and  single  out  one  or  more 
for  prosecution.  Suppose  the  directors  of  a  bank  choose  to  mis- 
lead and  deceive  their  constituents,  by  giving  a  false  account  of 
their  affairs,  say  by  forgery ;  or  each  helps  himself  to  some  of  the 
funds;  and  to  conceal  their  delinquencies  all  agree  to  burn  the 
house  and  books,  is  a  man  injured  by  that  act  not  entitled  to  pro- 
secute one  of  these  criminals  because  he  cannot  prosecute  all  ? 
This  is  a  strong  illustration,  but  it  seems  to  me  completely  to 
test  the  principle  maintained  by  the  defenders. 

Lord  Murray  concurred. 

The  Court  adhered  with  expenses. 

The  counsel  for  the  pursuers  were  Macfarlane  and  InffHs. 

For  the  defenders  the  Lord  Advocate^  the  Dean  of  Faculty^  the 
Solicitor--  Genei^aly  NeaveSy  Currie  and  G.  Young. 

Graham  and  Webster^  W.S.,  Pursuer's  Agents. 
Walter  Duthie,  W.S.,  \ 

^  James  Boss,  S.S.C.,  >  Defenders*  Agents. 

Sir  Charles  Gordon  and  Co,.  I 


SECOND  DIVISION. 
No.  95.  Skinkbr  v.  Lumsdbn  and  Others. 

Dec.  17. 1851.     Besides  the  above  action,  there  was  another  against  the  same 

J*^"^^"^**^    defenders,  proceeding  on  the  same  grounds,  and  containing  the 

Lunisdeii,  &c.  Same  conclusions,  at  the  instance  of  William  Skinner,  advocate  in 

Aberdeen.     A  similar  defence  was  stated  in  it,  which  was  also 

repelled. 
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FIRST  DIVISION. 
EiitR  AKD  Othbrs  V.  Marquis  of  Ailaa. 


No.  96. 


11  (md  12  VicL  c  36 — Entailed  Lands — Application  to  Sell — Pupil — 
Tytar  ad  Litem — Affidavit — Justice  of  Peace — Personal  Interest — In  an 
appIicatioD  for  authority  to  sell  a  portion  of  entailed  lands,  where  the 
■ezt  heir  of  entail  was  the  son  of  the  petitioner  and  in  pupiUarity : — Held 
cfcat  the  appointment  of  a  tutor  ad  Utem  to  the  pupil  is  timeously  made 
•oy  time  before  alienation  of  the  lands  (  and  that  a  Justioe  of  Peace  be- 
bn  whom  the  reqaisite  affidavit  is  taken,  although  the  husband  of  one  of 
tha  respondentB  in  the  application,  is  not  personally  interested,  his  jus 
mariH  being  excluded,  so  as  to  invalidate  such  affidavit.  And  it  ai^)ear- 
iog  that  the  affidavit  had  been  made  in  England  before  a  Scottish  Justice 
of  the  Peace,  opinion  of  English  counsel  ordered  to  be  taken  as  to  its 
fianDsIity  according  to  the  law  of  England* 

An  application  was  presented  under  the  lUh  and  ISth  Vic.  c.  Hen.  18.  ia51. 
36,  by  the  Marquis  of  Ailsa,  for  authority  to  sell  certain  portions  „^p*^ 
sf  his  entailed  lands,  which,  after  the  usual  procedure,  were  sold  Marquis  of 
in  April  1861.     In  July  thereafter,  a  minute  was  lodged  for  Kerr  ^^^ 
and  Others,  purchasers,  bringing  under  notice  what  appeared  to 
diem  to  be  certain  deviations,  of  a  serious  nature,  from  the  cor- 
rect forms  of  procedure  under  the  application.     These  were  as 
bliovs : — 

1.  The  petitioner's  son,  the  Earl  of  Cassillis,  who  is  in  pupil- 
larity,  and  bis  uncles.  Lord  David  Kennedy  and  Lord  Gilbert 
Kesnedy,  are  stated  in  the  petition  to  be  the  next  heirs,  with 
whose  consents,  if  of  the  statutory  ages,  disentail  might  eompe- 
tendy  proceed.  The  petition  accordingly  prays  for  service  upon 
them,  and  as  the  petitioner  is  the  administrator  in  law  for  bis  son, 
a  special  prayer  was  introduced  for  the  appointment  of  a  tutor  ad 
htim  to  Lord  Cassillis. 

When  the  case  came  into  Court,  service  was  ordered  as  craved, 
aad  was  duly  made.  But  service  was  not  made  according  to  the 
form  in  ordinary  cases,  on  the  petitioner,  as  administrator  for  his 
800,  nor  was  there  any  edictal  citation  of  tutors  and  curators. 
The  objection  therefore  was,  that  having  so  far  adopted  the  course 
saactiooed  by  the  Act  of  Sederunt  of  23d  December  1848,  §  4, 
whi«ji  dispenses  with  such  service  where  the  father  is  the  legal 
guardian  of  a  party  called,  and  in  minority,  the  petitioner  omitted, 
is  eompKance  with  the  Act,  to  apply  at  the  usual  and  proper  pe- 
riod for  the  appointment  of  a  tutor  ad  litem  to  the  pupil,  Lord 
CasnUis ;  the  Act  providing  that  '^  in  the  course  of  the  appK- 
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Dec.  18. 1851.  cation  a  separate  tutor  ad  Utem^  or  curator  ad  litem^  or  curator 
boniSf  or  other  guardian,  shall  be  appointed  to  such  party."      It 
Maiquisof     was  not  till  fifteen  months  after  the  petition  was  first  moved, 
'^^  that  the  Court,  on  the  motion  of  the  petitioner,  appointed   a 

tutor  ad  litem  to  Lord  Cassillis  and  allowed  him  to  see  the 
process.  Prior  to  the  appointment  of  the  tutor,  the  amount  of 
the  debts  had  been  ascertained,  the  valuators  had  reported  in 
what  lots,  and  at  what  upset  price  or  prices  the  same  should  be 
exposed  to  sale,  &c. ;  and  thereafter  the  sale  proceeded  on  the 
data  contained  in  the  report  of  the  valuators.  There  was  no 
evidence  in  process  of  the  tutor  ad  litem  having  made  any  appear- 
ance farther  than  to  borrow  the  process.  There  was  here,  there- 
fore, a  series  of  material  steps  which  took  place,  not  only  in  ab- 
sence of  the  next  heir  of  entail,  but  without  his  having  been  in 
due  course  of  law  made  a  party  to  the  application.  This  pro- 
cedure was  consequently  irregular  and  informal,  and  could  not  be 
validated  by  the  mere  subsequent  appointment  of  a  tutor  ad  Uteniy 
not  followed  by  a  repetition  of  the  procedure.  As  to  the  proper 
time  for  such  an  appointment,  reference  was  made  to  the  case  of 
Primrose^  17th  November  1849. 

2.  The  petitioner  has  not  complied  with  the  statutory  requisite, 
by  producing  an  affidavit  in  terms  of  sec.  6  of  the  said  Act.  The 
affidavit  produced  is  objectionable,  in  respect,  that  (1.)  it  was 
taken  in  London  before  Sir  David  Baird,  Bart.,  a  Scotch  Justice 
of  the  Peace,  who  had  no  authority  to  adminbter  an  oath  beyond 
the  kingdom  to  which  his  commission  applied ;  (2.)  the  Justice, 
before  whom  it  was  taken,  was  one  of  the  respondents  in  the  appli- 
cation. 

On  these  grounds  the  purchasers  submitted  that  they  were  en- 
titled to  redress ;  and,  if  the  objections  should  appear  insuperable, 
that  the  Court  should  grant  warrant  to  them  to  uplift  and  receive 
back  the  sums  respectively  consigned  by  them,  in  terms  of  the  sta- 
tute and  the  articles  of  roup,  as  the  price  of  the  subjects  bought 
by  them. 

To  this  minute,  the  Lord  Ordinary  (Robertson)  appointed  the 
petitioner  and  curator  to  put  in  answers. 

The  curator  accordingly  lodged  a  minute,  stating  that  he  had 
satisfied  himself  it  was  not  for  the  interest  of  the  minor  to  oppose 
the  granting  of  the  prayer  of  the  petition  for  authority  to  sell,  and 
formally  approving  of  the  proceedings  that  had  taken  place  under  it. 

The  petitioner  (the  Marquis  of  Ailsa)  lodged  answers,  in  which 
he  maintained,  that  the  first  objection  was  obviated  by  the  minute 
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lodged  by  the  curator.     With  reference  to  the  second  objection^  Dec  18.  I85i. 

it  was,  in  the^^  place,  competent  for  a  Justice  to  administer  an.^  ^^ZT"^ 

oath  in  the  form  of  an  affidavit,  extra  territorium^  that  being  a  Marquis  of 

mere  ministerial  act  of  voluntary  jurisdiction — Ersk.  b.  i.  tit.  i,'^^^^ 

2,4;  Cochrane^  Feb.  3.  1688,  M.  7294;  Tait  on  Justices  of  the 

Peace,  p.  272 ;  Bell's  Law  Diet,  voce  "  Affidavit,"  and  "  Justice 

of  the  Peace;"   TumbuU  v.  SmeUiey  March  1.  1828,  6  S.  676. 

And,  in  the  second  place.  Sir  David  Baird  had  no  interest  in  the 

matter  to  which  the  affidavit  related ;  for,  although  called  in  the 

pelidon,  he  was  only  called  as  the  husband  of  Lady  Ann  Baird, 

and,  as  stated  in  the  petition,  his  jus  mariti  was  excluded. 

The  Lord  Ordinary  reported  the  case  to  the  First  Division, 
who  thought  they  could  more  satisfactorily  dispose  of  the  ques- 
tioD,  if  brought  before  them  in  the  shape  of  a  suspension  and 
ioterdict  at  the  instance  of  the  purchasers,  as  of  threatened  pro- 
eeedings  on  the  part  of  the  Marquis  of  Ailsa,  to  compel  them  to 
complete  their  titles.  In  this  shape,  therefore,  the  case  now  came 
before  them. 

Ihff  and  Dean  of  Faculty  for  the  suspenders. — The  case  re" 
solves  into  a  question  of  title.  The  purchasers  cannot  be  asked 
to  take  the  risk  of  this  title  in  its  present  shape ;  Macdougally 
9th  March  1850,  12  D.  906. 

Mure  and  Marshall  for  the  respondents. — This  is  an  application 
under  sec.  35  of  the  statute,  not  for  authority  to  disentail,  but  to 
sell  portions  of  the  land  for  payment  of  debts ;  and  the  appoint- 
ment of  a  tutor  is  timeously  made  at  any  time  during  the  applica- 
tion. The  commission  of  a  Scotch  Justice  of  Peace  is  not  a  Scotch, 
but  a  British  commission ;  it  passes  under  the  Great  Seal,  but  not 
the  special  Great  Seal  applicable  to  Scotland ;  Nelier  v.  Hundred 
deBenhurstj  Chas.  L,  Croke's  Reports,  vol.  iii.  p.<211 ;  6  Queen 
Anne,  c.  6.  The  circumstance  of  a  magistrate  having  an  interest 
in  the  subject-matter  of  an  affidavit  is  not  an  objection  to  his 
going  through  the  ministerial  act  of  taking  an  affidavit. 

The  Lord  Prssident  was  of  opinion  that  the  objection  as  to 

the  validity  of  the  affidavit  ought  not  to  be  sustained.     There  is  a 

great  deal  of  force  in  what  has  been  urged,  that  the  commission 

of  a  Justice  of  the  Peace  passes  under  the  Seal  adopted  at  the 

Union,  which  came  in  place  of  the  old  Seal  of  Scotland,  and  that 

although  the  commission  is  granted  to  a  Justice  of  the  Peace  of  a 

pirtiealar  county,  it  is  in  reality  for  the  whole  of  Great  Britain. 

1^  administering  of  the  affidavit  here  was,  therefore,  a  legal  per- 

formaoce  of  duty,  and  the  objection  ought  to  be  repelled  t 
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Dec.  18. 1861.  As  to  the  personal  objection  to  Sir  Duvid  Baird,  that  i» 
Kerr  fee  v  ^^^^wered  by  the  fact,  that  hi^jui  mariti  is  excluded. 
MarqaiB  of  As  to  the  Other  objection,  grounded  on  the  failure  to  tpply  for 
a  tutor  at  the  proper  time,  the  purchasers  of  the  lands  weve  en- 
titled to  be  satisfied  with  their  title,  and  to  come  to  the  Court  to 
have  it  settled.  But  there  is  nothing  in  the  Act  of  Parliament, 
or  in  the  Act  of  Sederunt  which  interprets  it,  which  ties  down  the 
Court  to  appoint  a  tutor  ad  litem  at  any  particular  moment.  It 
is  not  too  late  to  apply  to  the  Court  to  make  such  an  appoint- 
ment before  an  alienation,  or  attempted  alienation  of  the  lands. 
Here  an  application  has  been  made ;  a  curator  has  been  appointed 
and  charged  with  the  interest  of  the  pupil.  That  gives  effect  to 
all  that  has  been  done  in  the  course  of  the  proceedings*  Everj- 
thing,  therefore,  has  been  done  which,  in  his  apprehension,  was 
required,  according  to  a  fair  construction  of  the  Act  of  Parliament. 
Lord  Fullbrton  was  not  disposed  to  give  effect  to  the  per- 
sonal objection  to  Sir  David  Baird ;  but  as  to  the  aflSdavit  itself, 
his  doubts  were  not  removed.  Sir  David  Baird  holds  a  commis- 
sion in  Scotland,  and  by  the  law  of  Scotland,  he  might  bave 
acted  beyond  the  proper  limits  of  his  county ;  but  here  he  is 
called  on  to  act  out  of  Scotland  altogether;  and  the  question 
comes  to  be  whether  this  is  an  affidavit  according  to  the  forms  of 
the  law  of  England.  It  would  be  satisfactory  to  know  how  the 
matter  stands  in  this  respect. 

With  regard  to  the  other  matter,  he  was  disposed  to  adopt  the 
opinion  of  the  Lord  President.  Could  it  be  made  out  that  there 
was  a  violation  of  a  statutory  regulation  implying  nullity,  there 
would  be  an  end  of  the  matter ;  but  he  could  not  come  to  that 
conclusion.  There  is  no  declaration  in  the  statute,  and  no  re- 
quirement in  the  Act  of  Sederunt,  making  it  blear  that  the  appli- 
cation for  a  curator  must  be  instant,  and  may  not  be  made  at 
any  time  in  the  course  of  the  proceedings.  The  effect  of  that 
appointment,  and  the  legal  powers  of  the  parties,  thus  depend,  not 
on  any  specific  enactment,  but  on  the  ordinary  rules  of  law. 
There  is  nothing  so  irregular  as  to  nullify  the  proceedings  at 
common  law.  The  consent  given  by  the  curator  is  a  sufficient 
compliance  with  the  Act  of  Parliament. 

Lord  Cuninghamb  concurred  in  thinking  the  appointment  of  a 
curator  could  be  made  at  any  time  during  the  application.  The 
curator  has  expressed  himself  satisfied  with  all  that  had  been  done ; 
and  the  proceedings  were,  in  every  respect,  Conformable  to  the 
statute. 

The  objection  to  the  affidavit  is  equally  groundless.     It  is 
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said  Sir  DaTid  Baird  is  one  of  the  respondents  in  the  application,  l^ec.  18. 1S51. 
bathe  truly  is  not  so ;  and  at  any  rate,  the  objection  would  not^      » 
extend  to  the  ministerial  duties  of  a  Justice  of  the  Peace  in  taking  Manlois  of 
an  afidant.  ^^ 

Lord  Ivort  felt  the  responsibility  of  this  case,  because  it  was 
a  very  serious  question  whether  these  purchasers  were  to  be  com« 
pelled  to  accept  a  title  over  which  any  doubt  hangs ;  and  on  the 
other  hand,  it  is  hard  to  oppose  anything  to  the  beneficial  working 
of  the  statute.  The  Court  is  dealing  with  a  case  in  which  mere  for- 
mality  is  of  the  essence  of  the  proceedings.  The  question  comes 
to  be,  is  there  anything  of  that  kind  here  which,  being  omitted, 
is iatal  to  the  proceedings?  He  did  not  think  there  was  anything 
in  the  objection  which  rested  on  the  personal  interest  of  Sir 
David  Baird ;  but  he  agreed  with  Lord  Fullerton  as  to  the  diffi* 
calty  arising  from  the  circumstance  of  the  affidavit  being  given  in 
England.  This  is  not  a  question  for  a  Scotch  lawyer  to  decide, 
and  therefore  be  thought  the  opinion  of  English  counsel  should  be 
takeo  on  the  subject.  He  had  also  difficulty  as  to  whether  the 
constituting  the  debt,  in  respect  of  which  alone  the  Court  could 
iuthorise  the  sale,  was  not  such  an  essential  part  of  the  procedure 
that  the  consent  oi  the  curator  could  not  afterwards  be  adhibited 
to  it,  and  therefore  whether  the  appointment  should  not  have  pre- 
ceded the  cognition  of  debt.  He  was  clearly  of  opinion  that  the 
parties  could  not  be  called  on  to  part  with  their  money  until  there 
be  Teg  judicata  on  their  title. 

The  Court,  therefore,  by  a  majority,  repelled  all  the  objec- 
tioDs,  except  as  to  the  affidavit  being  taken  by  a  Scottish  Justice 
of  the  Peace,  with  regard  to  which  they  directed  the  opinion  of 
English  counsel  should  first  be  taken. 

Hunter,  Blair,  ^  Cowcmj  W.S.,  Petitioner's  Agents. 
John  Patten,  W.S.,  Objector's  Agent. 


FIRST  DIVISION. 
Thomson's  Trustees  v.  Alexander  and  Others. 

Foreifn  deeds — Constmction — Foreign  CouMel — Comtof  Ses»on.^^n  the 
coiMCraetion  of  a  foreign  deed,  where  foreign  counsel  has  reported  that  the 
Mb  to*  attaches  no  definite  meaning  to  the  terms  of  the  deed,  either  by 
tedmieal  appropriation,  or  by  judicial  construction  : — Held  that  the  Court 
is  eatitted  to  take  the  construction  upon  itself. 

CcnsuUed  Judaea — Unsigned  ojpinion — ^A  case  having  been  laid  before 
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Dec.  18. 1851.  the  whole  Judges  of  the  Court  for  their  opinion,  and  one  of  the  Judges 
^        dying  before  having  signed  the  Record  copy  of  his  opinion  : — Held  that 
Trustees  ».      ^^^^  opinion  could  not  be  received. 

^^exan  er,  rpj^j^  ^^^  related  to  the  validity  and  construction  of  a  will 

executed  by  a  Scotsman  in  the  colony  of  Newfoundland.  The 
question  before  the  Court  arose  out  of  an  action  of  multiplepoind- 
ing  and  exoneration,  raised  by  the  executors  of  the  testator,  for 
the  purpose  of  determining  the  right  to  the  residue  of  the  estate, 
which  formed  the  subject  of  the  fund  in  medio. 

The  late  John  Thomson  of  St.  John's,  Newfoundland,  was  a 
native  of  Scotland,  and  in  the  year  1807  he  went  to  Newfoundland, 
where  he  resided  and  carried  on  business  as  a  merchant,  till  the  year 
1838.    In  June  of  that  year,  he  executed  a  holograph  last  will  and 
testament,  regulating  the  distribution  and  disposal  of  his  whole  suc- 
cession, real  and  personal,  and  also  a  relative  letter  addressed  to 
the  trustees  under  the  will.     In  the  following  month  of  July  he  re- 
turned to  Scotland,  and  died  in  October,  possessed  of  considerable 
property,  consisting  chiefly  of  lands,  houses,  and  other  real  estate 
in  Newfoundland,  which  he  acquired  by  purchase  after  he  went  to 
reside  in  that  island.     He  was  unmarried ;  but  he  had  a  natural 
daughter  of  the  name  of  Charlotte  Mary  Ann  Thomson.     She 
married  Walter  Alexander  of  Glasgow,  and  is  now  dead,  and  her 
children  claim  to  be  preferred  to  their  grandfather's  succession 
under  certain  provisions  in  his  will  in  their  mother's  favour,  which, 
they  allege,  import,  according  to  the  law  of  England,  the  whole 
beneficial  interest  in  the  trust  estate.  The  right  to  the  succession 
is  also  claimed  by  the  testator's  next  of  kin,  and  their  representa- 
tives. 

Questions  being  raised  as  to  the  due  execution  and  construc- 
tion of  the  will,  and  it  being  admitted  that  English  law  regulated 
the  affairs  of  the  colony,  a  Case  and  Queries  applicable  to  the 
matters  in  dispute  between  the  parties,  were  prepared  under  the 
authority  of  the  Lord  Ordinary  (Cuninghame)  for  the  purpose  of 
obtaining  the  opinion  of  Sir  John  Romilly,  then  Solicitor-General 
.  of  England. 

The  learned  counsel  returned  an  opinion  affirmatory  of  the  valid 
form  and  execution  of  the  instrument  as  a  will ;  but  with  respect 
to  the  construction  of  the  will,  he  expressed  an  opinion  that  there 
was  no  clear  expression  of  the  meaning  of  the  testator  as  to  the  fee 
of  any  part  of  his  property,  after  the  expiration  of  certain  annuities 
in  favour  of  his  child  and  grandchildren,  and  that  the  whole  must 
pass,  as  an  undisposed  residue,  to  his  collateral  next  of  kin.     He 
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remarked  that  "  the  great  point  of  difficulty  in  this  case  arises  from  Dec  id.  I85i. 
the  obscurity  of  the  will  of  the  testator  and  the  consequent  diffi-_^*Y*' 
culty  of  ascertaining  the  true  import  of  the  expressions  he  has  Trustees  v. 
used,  and  upon  which,  in  my  opinion,  none  but  judicial  authority  ^^®**"^®'^' 
can  affix  an  intelligible  meaning." 

This  opinion  appeared  to  the  Lord  Ordinary  conclusive  as  to 
the  execution  and  validity  of  the  will  as  a  statutory  instrument, 
bat  he  conceived  that  Sir  John  Romilly's  construction  of  the 
words  of  the  will  deserved  reconsideration.  The  case  was  accord* 
ingly  again  laid  before  the  learned  counsel,  with  an  interlocutor 
and  note  (21st  Dec.  1849)  by  the  Lord  Ordinary.  No  alteration 
of  opinion,  however,  was  indicated  on  any  of  the  points  previously 
expressed,  but  this  statement  was  added  to  the  opinion: — ^'In 
inswer  to  the  Lord  Ordinary's  question,  I  have  no  hesitation  or 
doubt  in  expressing  my  opinion  that  the  import  or  construction  of 
the  will  is  not  purely  or  exclusively  a  question  of  English  law, — 
that  it  does  not  depend  on  any  technical  rule  of  English  practice, 
but  that  it  is  a  question  on  which  the  judge  of  any  Court,  conver- 
sant with  the  language  in  which  the  will  is  written,  is  entitled  and 
bound  to  give  his  judgment  according  to  his  understanding,  and 
the  plam  interpretation  of  the  words  used." 

Lord  Cuninghame  having  taken  his  seat  as  a  Judge  of  the  First 
Division,  the  cause  came  to  depend  before  Lord  Dundrennan  as 
Lord  Ordinary.  In  June  1850  his  Lordship  issued  an  interlocu- 
tor, in  which  he  found,  inter  alia  : 

"  (3.)  That  by  the  law  of  England  the  will  in  question  gives  the 
said  Charlotte  Mary  Anne  Thomson  an  annual  income,  subject  to 
the  discretion  of  the  trustees  under  the  deed,  to  the  extent  of 
£150,  and  afterwards  to  her  children  during  their  minority,  but 
that  there  is  no  disposition  of  the  property  by  the  testator  after 
the  youngest  child  of  the  said  Charlotte  Mary  Anne  Thomson 
shall  have  attained  majority. 

(4.)  That  the  residue  of  the  estate,  after  securing  the  whole 
special  legacies  provided  in  the  settlement,  was  undisposed  of  by 
the  will,  and  that  it  passed  as  personal  estate  to  the  next  of  kin  of 
the  testator  living  at  the  time  of  his  death :  Therefore  repels  the 
dum  of  the  present  claimant  to  the  foresaid  sum  of  £3000,  &c. 

In  the  note  appended  to  this  interlocutor  his  Lordship  remarked,  ^ 

— *•  The  preceding  interlocutor  proceeds  on  the  footing  that  the 
competition  in  this  case  involves  the  distribution  of  a  foreign  suc- 
cession under  a  foreign  will,  and  that  the  import  and  effect  of  this 
viU)  in  ail  its  parts,  has  been  conclusively  ascertained  by  the  opi- 
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Dec.  16.  issi.fiion  of  a  foreign  lawyer,  obtained  for  that  purpose,  with  the  sane- 
Thomson's      ^^^"  ^^  ^^®  parties,  and  under  the  authority  of  the  Court."     He 
Trustees  v.     could  find  no  authority  for  a  plea  strongly  relied  on  by  the  coun- 
^exan  er,      ^^j  j^^  ^y^^  claimant  at  the  debate,  that  the  opbions  of  Sir  John 
Rorailly  are  only  conclusive  of  the  intention  and  effect  of  the  will 
in  question,  in  so  far  as  they  rest  on  technical  or  peculiar  grounds 
of  English  law ;  and  that  in  all  other  respects  the  instrument  is 
liable  to  be  construed  by  the  courts  of  Scotland  '^  according  to 
their  understanding  and  the  plain  interprettftion  of  the  words  used, 
as  language  well  understood  in  all  parts  of  the  empire^  and  thus 
becoming,  in  fact,  a  question  of  international  law.*'     His  Lordship 
referred  to  the  cases  of  Trotter^  Dec.  5.  1826;    The  Aberdeen 
Banking  Company^  June  1.  1837;  Lord  Cranstoun  v.  Cumnghame^ 
Feb.  16.  1839,  as  corroborative  of  his  view  that  the  intention  of  a 
foreign  will  or  instrument  is  in  all  respects  a  question  of  foreign 
law. 

Against  this  interlocutor  Alexander  reclaimed. 
On  advising,  the  Court,  in  respect  of  the  state  of  the  opinions 
of  the  Judges  of  that  Division,  ordered  minutes  of  debate  to  be 
prepared  and  laid  before  the  Judges  of  the  whole  Court,  for  their 
opinion. 

The  case  was  again  called  on  16th  December. 

Inglis  and  Christisan  appeared  for  the  reclaimers. 

«/.  Campbell  and  Neaves  for  the  raisers,  and  the  testator's  next 
of  kin. 

Ross  and  the  Lord  Advocate  for  the  representatives  of  the 
elder  brother  of  the  testator. 

The  Lord  Prbsidbnt  remarked  that,  among  the  opinions  of 
the  Consulted  Judges,  the  opinion  of  Lord  Dundrennan,  who  has 
since  died,  (and  who  had  signed  a  proof  copy  of  the  opinions  of 
the  consulted  Judges,  but  had  not  signed  the  record  copy,) 
could  not  be  counted,  as  that  would  raise  the  number  of  Judges 
beyond  the  proper  number. 

Christison  referred  to  the  cases  of  Innes  v.  Duke  of  Gordon^  4 
W.  and  S.  Ap.  Cases,  314,  and  Shepherd  v.  Grant,  4th  Jan.  1844, 
to  shew  that  Lord  Dundrennan  having  signed  his  opinion,  it  ought 
to  be  received.  He  contended  that  the  opinion  of  his  Lordship's 
successor,  Lord  Cowan,  ought  not  to  be  counted ;  and,  also,  that 
the  opinions  of  Lords  Rntherfurd  and  Colonsay,  who  were  not 
Judges  at  the  date  of  the  remit,  or  of  the  consultation  of  the 
Judges,  should  not  be  counted. 
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Tbe  Court  considered  it  necessary  to  consult  with  tbe  Judges i>^  IB.  1851. 
of  the  Second  Division  on  the  point.  ^, 

The  case  was  again  called  to-day,  when  Alexander, 

The  Lord  Prrsidrnt  announced  that  Lord  Dundrennan's  opi-*"^- 
DioD  could  not  be  received,  and  that  a  majority  of  the  Judges  were 
for  altering  the  interlocutor.     He  himself  remained  of  an  opposite 
opinioD. 

Of  the  Jiidges  of  the  First  Division,  Lords  Fullerton,  Cuning- 
hame,  and  Ivory,  concurred  with  the  majority,  as  now  constituted, 
consisting  of  Lords  Medwyn,  Robertson,  Rutherfurd,  and  Cowan. 
The  grounds  upon  which  tbe  opinion  of  the  majority  proceeded, 
may  be  stated  in  the  following  condensed  argument,  gathered 
from  their   Lordships'  printed  opinions: — In  so  far  as  regards 
technicalities,   on  the  observance  of  which  the  validity  of  the 
deed  depends,   the  lex  led  must  afford  the  test  of  that  validity ; 
and  even  in   the   matter  of  construction,  the    Court  is  bound 
to  hdd  that  the  party  using  certain  terms  or  certain  forms  of  ex- 
pression, uses  them  in  the  sense  which  the  law  of  the  place  of 
execution  has  attached  to  them.     Those  technicalities,  and  that 
judicial  constraction,  may  be  held  facts,  of  which  tbe  opinion  of 
the  foreign  lawyer  is  the  appropriate  evidence.     But  then,  the 
application  of  this  principle  seems  to  require,  that  the  foreign 
lawyer  should  be  able  to  say,  on  his  professional  authority,  that 
there  is  law  fixing  the  meaning  of  the  terms  of  the  deed,  either  by 
technical  appropriation,  or  by  judicial  and  authoritative  eonstruc- 
tion.    If  be  reports  that  there  is  neither  one  nor  another,  there  is, 
io  truth,  no  fact  established  by  his  evidence,  by  which  the  Court 
requiring  evidence,  can  be  informed ;  and  therefore  the  Court  has 
no  alternative  but  to  decide  tbe  meaning  of  the  deed  according  to 
ita  own  view  of  the  force  of  its  terms.     The  question  on  that  sup- 
pootioa  is  not  a  question  of  foreign  law,  but  of  language  common 
to  both  countries,  of  which  the  Court  is  clearly  competent  to 
jodge.     The  answer  of  counsel  here  states,  that  the  Colonial  law 
gives  no  rule  or  canon  to  regulate  tbe  matter,  but  that  the  inten- 
tions of  the  testator  are  to  be  gathered  from  the  instrument  by . 
the  judge  of  any  court  conversant  with  the  language  in  which  the 
vill  is  written.     This  shews  that  the  reference  to  foreign  law  was 
DDcalled  for,  and  leaves  the  Court  not  entitled  only,  but  bound  to 
tike  the  construction  upon  itself. 

The  Court,  therefore,  in  conformity  with  the  opinion  of  the 
majority  of  the  whole  Judges  of  the  Court,  recalled  the  interlocu- 


IDED  IN  THE 


No.  98. 


•  ma 


'•m* 


m^^ 


ill 

fim^Hl  so  far  as  it  relates  to  the  claim  of 
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tion  being  now  decided,  the  words  of 
B^Q  the  case  falls  t«  be  reported  on  the 
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Brodie^  W.S.,  Reclaimers'  Agents. 
^eDts  for  Raisers,  &c. 

\  Respondents'  Agents. 


r  DIVISION. 
I 


*  'Sw?  *       ^B  ^V 


p^^'0f.SIIJ|lROY,  Hamilton,  &  Co. 


l^W^'W^o^^  — Means  and  Substance — Locus 

'^tj«iS^j^^|^,«P|SC^  company  had  their  works 


P«*  m^ 


!d  to  assess  proportionally  on  the  means 


V  -        «  fc^AjA  te0B  ^AJa  lidB         /~   ^BuJ  BB  ft^AlB  DB 


|:H-    iila^^5^st<^«  W^'SS^^S^  now  conjoined  and  raised  for  the 

7£it>s%'^^wnPSi^vQits:^^  whether  certain  classes  of  per- 
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^»'iji 


''^;«£i^§»tiP»^ll^iS3S:^  establishment  situated 

^*  >t;^iiJ^iliu!IJJ$jrJ^g^  assessable  on  their  means  and  sub- 

•^Sit)«i;>i(S^4l>'!#!&t2¥:^*"i^h^  hy  him  and  not  by  the 

*-$j'^'P^^<:aa3i^B^^|l^2^  Baronj  parish,  who  was  also  called 

.iiiMx^i^W^'Ma^.'^y  §  47  of  the  8th  and  9th  Vict.,  c. 

:iiPg*tptrjp;iatSiit»|^^         any  parish  or  combination  in  which 

-#^^^        ^-        ^-        ^-     -^- 

:^ 

|V^n9|gftKr#e-lif  w9«l>8s  iti  any  premises  withm  such  parish 
s*  *ll^  4B*  "H*  "M*  •S*  •H*  •S*         11  1        i»       J       1 

%'i8F^^^^^^^^^^^wF^^'^^'^^^  ^  partners  thereof,  and  such 

■iJ^^^'MK^'^^f^^ugl^  be  assessed  in  such  parish  or  combi- 

-Jl©^*&w  w^^^^lI^iXi^^^  ^nd  substance,  derived  from,  or  re- 
"  ^M^^Ss^F^'^'i^  or  business,  although  none  of 

vS^^^'«g>r*picsxwixby,  nor  such  individual,  should  be  ac- 
.i!^>4»^^Wf^j^^>w.^^}.^^Aj)  Q^  combination ;  and  such  company 

^^S^w^i^^^'w^w^"'^^^^^  ^"^1^  not  be  hable  to  be  as- 

iji^6iIE(i^i^»MEi^x]S^^         substance  in  any  other  parish  or 
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le  was  admitted,  on  the  one  hand,  that  the  defenders'  works,  Dec.  18. 1851. 
where  the  goods  they  deal  in,  are  manufactured,  and  the  pre-    "-^v"*^ 
mises  where  the  goods,  after  being  manufactured,  as  well  as  the  M'Leroy,  &c. 
raw  material  is  kept,  until  disposed  of,  were  situated  in  the  Barony 
parish ;  and,  on  the  other  hand,  that  the  defenders'  counting-house, 
where  the  transactions  relating  to  the  sales  of  their  manufactured 
goods,  and  the  purchase  of  their  raw  material  are  usually  con* 
ducted,  is  situated  in  the  city  of  Glasgow  parish. 

The  pursuer  contended  that  the  object  of  this  47th  section,  in 
oooformity  with  the  general  scope  of  the  Act,  was  to  embody  into 
one  statutory  provision  those  principles  and  usages  which,  previ- 
ous to  the  passing  of  the  Act,  had  regulated  the  imposition  of 
assessments  on  means  and  substance,  and  that  the  statute  was  to 
be  construed  with  a  large  and  liberal  and  equitable  latitude.  See 
opinion  of  Lord  Corehouse,  with  reference  to  the  Act  1579,  in 
Bwhmum  v.  Parker,  2Ist  February  1827,  5  S.  p.  390. 

He  defenders  maintained  that  they  derived  no  profits  from  the 
occupation  of  the  counting-house ;  but  that  their  whole  profits  or 
income  were  derived  from  the  manufacturing  operations  carried 
on  at  their  works  in  the  Barony  parish,  and  so  assessable  there. 

Uinutes  of  debate  were  ordered  by  the  Lord  Ordinary  (Wood,) 
in  dns,  as  in  all  the  other  conjoined  processes,  and  great  avizan- 
dum having  been  made  to  the  Lords  of  the  First  Division,  it  was 
thought  proper  by  their  Lordships  to  consult  the  whole  Court  on 
the  matter. 

To-day  the  case  was  advised. 

J.  Campbell  and  T.  Mackenzie  appeared  for  the  City  parish. 
Maefarlane  and  Inglis  for  the  Barony  parish. 

The  result  of  the  opinions  of  the  consulted  Judges  was  a  majo* 
rity  in  favour  of  dividing  the  assessments  between  the  competing 
paridies.  Of  this  opinion  were  Lords  Cockbum,  Murray,  Ruther- 
ford, and  Cowan.  For  holding  the  Barony  parish  exclusively  en- 
titled to  assess,  there  were  the  Lord  Justice-Clerk,  Lords  Wood 
and  Bobertson,  For  sustaining  the  exclusive  right  of  the  Cit}^ 
parish,  Lords  Medwyn  and  Colonsay. 

It  was  remarked  by  one  of  the  Lords  of  the  majority  (Ruther- 
fiird),  '*  There  is  no  doubt  a  provision  to  prevent  double  assess- 
ment—that such  parties  shall  not  be  liable  for  assessment  on  the 
nine  means  and  substance  in  any  other  parish.  But  there  is  no- 
where any  provision  in  the  statute  to  make  a  company  liable  for 
their  trade  or  business  in  one  parish  only,  although  it  may  be  car- 
ried on  in  several  different  parishes ;  nor  is  the  limitation  of  assess- 
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The  proposition  for  dividing  the 
es  is  the  course  most  consonant  with 
case.     No  doubt  it  is  impossible  to 
authorities  which  point  as  the  proper 
counting-house,  where  a  trading  com- 
I  great  part  of  its  transactions.      The 
fisarried  on  gives  the  rule  as  to  the  pa- 
'Leroy  and  Co.  are  manufacturers, 
j^4he  rule  according  to  which  the  Court 
8  is  by  asking,  Where  is  the  busi- 
S^'M*  '^^^^  ^^^  dsiXi^  in  the  case  of  Parker, 
Walkinshaw,  Nov.  29.  1850.     But  this 
!ff»S'p^tl^i^-<o^^S^5^4'i&bt  the  purchases  and  sales  are  made 
!^*§*^la^|'^?^j!^^§*^  ^^^y  parish;  but  that  which  the  firm 
^^H^^^^ll^«^<i|^|§eii*  manufactory  in  the  Barony  parish. 
ea.  ^  '^^''''^'iJ^^fllflf^^^le  fairest  and  most  reasonable  construc- 

'^w  statute  is  that  suggested  by  the  four 
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^'^^^W^W'^^^'^^W^^f^^^^^'    He  could  see  no  ground  for  die- 
^^taspptisl^  his  countmg-house  m  one  parish 

i^%lsrili|lll^^ltllf^^  he  is  liable  to  be  assessed  in  both. 

l?s||^^i>^0^1p^^S^^"^^^  in  bo^h  parishes,  and  his  means 
n  '^%^*  «.    n    m  " *^-^  * »^*  Jgjroni  or  relate  to  his  trade  or  business. 

Colons  of  domicile,  a  man,  although  having 
^li^ItkiliC^'^fifQIi^LiM*^  countries,  can  have  but  one 

§siiS|ei^»*o?4SV4!fii&^^3^^  the  inflexible  rules  of  law;  but  this 
^>i[ii^sf|ta^zu^!ipgt^|^^  of  the  proposition  that  a  man  can 

WV^^M^  flte^ness. 

.*urred  with  the  view  taken  by  the  Lord 
B$»difficult  questions  might  arise  in  some 
>y<^Hn  one  parish  and  the  counting-house 
•reumstances  of  this  case  we  must  hold 
vnpany  is  chiefly  carried  on  at  the  mann- 
ing-house  is  a  mere  adjunct  of  it. 
with  the  majority.     Looking  to  the 
?^%ought  the  case  clear.     Can  it  be  said 
t  occupy  premises  in  the  Barony  parish 
dSp^h  ?     They  occupy  and  carry  on  buai- 
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11688  ifl  both  parishes.     The  provision  at  the  close  of  the  47th  Dec.  18. 1851. 
eectioQ  as  to  the  right  of  a  party  assessable  in  more  than  one     ^-^■v*^ 
parish,  to  elect  '*  in  which  of  such  parishes  he  shall  be  assessed  on  wLeroyl  &c. 
bis  means  and  substance,"  applies  to  cases  of  residence  in  different 
parishes,  and  not  to  cases  like  the  present.     The  parties  should 
settle  bow  the   assessment  is  to  be  divided  between  the   two 
parishes.    If  they  will  not,  the  Court  must  do  so. 

The  Court  therefore  found  that  the  said  company  were  liable 
to  be  assessed  in  both  parishes  in  terms  of  the  statute,  on  their 
means  or  substance  derived  from  or  relating  to  their  occupancy, 
trade,  or  business,  respectively  in  each  parish,  and  remitted  to 
the  Lord  Ordinary  to  hear  parties  in  regard  to  the  amount  of 
such  assessment  payable  by  the  said  defenders  to  the  pursuer,  and 
to  decide  thereon. 

CampbeU  4r  Smithy  S.S.C.,  Agents  for  the  City  Parish. 
G.  ^  Cr.  Duniopj  W.S.,  Agents  for  Defenders. 


FIRST  DIVISION. 

GiLLAN  17.  Mbkk.  No.  99. 

8  and  9  VicL  c.  83 — Poor's  Assessment — Minister's  Stipend — Where 
Assessable. — Held  that  a  minister's  stipend  is  assessable  only  for  the  poor 
of  the  parizsh  of  which  ihe  incumbent  is  minister,  and'  of  the  rental  of 
^hich  parish  the  stipend  forms  part. 

Tliis  was  a  suspension  of  a  threatened  charge  at  the  instance  of  oec.  18.  iSoL 
the  Parochial  Board  of  the  Barony  parish  of  Glasgow,  for  payment    /""^^^^^"^ 
of  poor's  assessment,  and  was  one  of  the  conjoined  actions  (see  ^1^,^^. " 
preceding  case  of  M^'Leroy  §•  Co.)  raised  for  the  purpose  of  de- 
terauDing  the  parish  in  which  certain  classes  of  persons  were 
liable  to  be  assessed  for  poor's  rates.     The  suspender  in  this 
action  is  one  of  the  city  clergymen  of  Glasgow.     The  parish  of 
St  John,  in  which  he  officiates,  is  wholly  situated  within  the  burgh 
or  royalty  of  Glasgow,  and  his  stipend  is  wholly  payable  from  the 
common  good  of  the  corporation.     He  resides  in  the  Barony 
parish,  and  his  only  domicile  is  within  that  parish.     The  com- 
plainer  pleaded  that  his  income  being  wholly  derived  from  his 
office  as  one  of  the  parish  clergymen,  and  payable  to  him  by  the 
magistrates  and  council  as  representing  the  community  of  the  city, 
he  was  legally  assessed  for  the  poor  of  the  City  parish. 

The  respondent  maintained  that  as  the  complainer  did  not,  in 
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rS^upy  premises  or  carry  on  any  trade 
^^     or  royalty  of  Glasgow,  he  was  not 
assessed  for  the  poor  of  the  City 
I  assessed  for  the  poor  of  the  Barony 
as  an  inhabitant. 

ere  unanimously  of  opinion,  that   a 
ted  from  or  taken  into  account  out  of 
bent  is  minister,  and  of  the  rental 
forms  part. 


fenzie  appeared  for  the  complainer. 
'ithe  respondents. 

^IplMl'V^/^V^^^r^ly  ^'i^b  ^^^  opinions  of  the  con- 
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Nw^)^llpC^c93  V  expenses  due. 

'""  '1*  "S*  'H*  "'"■■' 

"*""'"*        ''''"^)!3iiP  S.S.C.,  Respondent's  Agents. 
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3iC3i&»l?i^ilmond,  procurator-fiscal  of  the  Sheriff- 

»2>f  Lanarkshire,  against  a  threatened 

parochial  board,  of  the  City  parish 

ier  occupies  chambers  within  the  City 

irony  parish. 

|that  as  his  business  as  procurator-fiscal 

^,  or  the  City  of  Glasgow  parish,  but 

hny  parish,  and  the  whole  lower  ward 

in  respect,  he  is  not  an  inhabitant  of 
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the  City  parish,  he  does  not,  in  the  meaning  of  the  statute,  carry  on  Dec.  IB.  i^oi, 
busanesB,  and  is  not  possessed  of  income  from  means  and  substance^  /^T^ 

,       ,  *  Salmond  v 

toerem.  Adams. 

The  respondent  argued,  that  as  the  proper  business  of  his 
ofiee,  from  which  his  emoluments  are  derived,  is  carried  on  at  his 
chambers  in  the  City  parish,  he  was  properly  assessable  there. 

The  consulted  Judges  were  clearly  of  opinion,  that  Mr  Salmond 
carries  on  his  business  in  the  City  parish,  and  cannot  be  assessed 
on  that  business  in  the  Barony  parish. 
The  case  was  advised  to>day. 

Maefarlane  and  InffUs  appeared  for  the  complainer. 
J.  Campbell  and  T.  Mackenzie  for  the  respondents. 

The  Court  expressed  their  unanimous  concurrence  in  the 
opinioDs  of  the  consulted  Judges,  and  therefore  repelled  the  rea- 
mm  of  suspension,  but  found  no  expenses  due. 

0,  and  O,  Dunlopy  W.S.,  Complaioer's  Agents. 
Cam^pbeU  and  Smithy  S.S.C.,  Hespondent's  Agents. 
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8  oad  9  Vkin  e.  88. — Poor's  Assessment — Jaumeyman  Bookbinder^  Where 
AmmAk.—Heldy  that  a  tradesman  is  liable  to  be  assessed  in  the 
parish  in  which  his  employers  conduct  their  business. 

This  was  one  of  the  conjoined  actions,  (ante^  pp.  202  et  seq.)  raised  Dec.  18  1851. 
regarding  the  assessment  of  the  poor  in  Glasgow,  and  was  a  sus^    ^  """^ 
penifm  by    Thomas   Napier,  a  journeyman   bookbinder,   of  aAdarL.*' 
threatened  charge,  at  the  instance  of  the  parochial  board  of  the 
City  parish  of  Glasgow,  for  payment  of  poors'-rates. 

The  complainer  has  resided  for  five  years  in  the  Barony  parish, 
and  so  acquired  a  domicile  therein  under  the  poor  law  act.  He 
is  employed  by  a  bookbinding  company,  who  occupy  premises 
lithin  the  City  parish,  and  are  assessed  on  the  means  and  sub- 
stance denred  by  them,  in  respect  of  such  occupancy  and  busi- 
ness, for  the  relief  of  the  poor  of  the  City  parish  of  Glasgow.  The 
eomplainer  receiyes  wages  from  the  company  to  the  amount  of 
Lj62:\0:S  per  annum,  and  that  constitutes  his  whole  income, 
flis  engagement  is  fortnightly,  and  he  is  paid  L.2.  8s.  per  fort- 
night. He  has  no  share  in  the  profit  or  loss  of  the  company  by 
Thorn  he  is  employed. 
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|t  he  is  only  liable  to  be  assessed  on  his 
OS  and  substance  in  the  parish  wherein 
|oes  not  cany  on  a  trade  or  business  in 
£*"''liir^[i^i^^1^kgLJ^L^e  of  the  Act. 

ed,  that  as  the  complainer's  income  is 

ercise  of  his  trade  or  business  carried 

parish,  he  was  liable  to  be  assessed  on 

of  the  poor  of  the  City  parish. 

Lords  Cockbum,  Rutiierfurd,  Colon- 

inion,  that  he  was  properly  assessable 

(>pinion9  Lord  Cockburn  remarked  that 

tial  difference  between  this  case,  and 

^Mlr  of  the  Glasgow  Insurance  Company, 

•  9>^«0  HB  »B  o0j«LiPilSf  '^^  work  done  in  that  city,  but  lived 
-'Wd&SMlai,''  ^^i^.^i!^iiable  for  the  Glasgow  rate,  because  be 
*S^Wt>^Jpop^^'b!§^^^^|iiiere.  So  (as  it  appears  to  roe)  does 
*£N€H^*^l(<^lil^|^|^1wj<>unieyman  is  paid  by  woffes  each  fort^ 
-S^iSf 4^>iijii2f{M|9*||»c^^      a  salary.     But  surely  the  name  makes 

-i^^^^^^^i*^^I^P^^^^^  ^^^  ^^^  complainer. 
-i*SS^^S«^3g:^cA«irw?  for  the  respondents. 

•  QO  •  •Vg.,  ■"»*  «^»  •^g*  "^^  "^^ 
«i^i»  «^B  flW*  "d^*  «^»  «^»  «^» 

*ii3i^if||4^7iiWsi^^lavas  of  opinion  that  in  this  question,  the 
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<i(^^^:^Ikfo(>i£|iJ^^c^ye  whether  tiiese  are  paid  to  him 

i^^^ll^*^!Jir^^  or  the  year.     No  doubt  his  dwelliog 

^-««&^:p:Ji|^^^  But  that  does  not  affect  the 

^iS^bii^,l2^^4^  means  and  substance  for  doing  his 

^._  -^.  _.-       >^j[j«ihop,  and  the  workshop  b  in  the  City 

^®x»  ""^*  ^|j* 
— —     iffl-     --     -^-  ^wC   4|^     b's 

-i!£^^i^|tBlo!i!!i!is  no  doubt  true  that  Walkinshaw  was 

,wnile  m  this  case  Napier  is  paid  m  the 

not  think  this  circumstance  constituted 

^    een  the  two  cases.     The  decision  in 

^^H^^^il^^IS^^^  Walkinshaw^ 8.    He  therefore  adopted 

]^^»burn,  and  that  of  the  Judges  who  con- 
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a  principle,  we  must  apply  h  broadly  and  not  narrow  it  by  subtle- Dec.  18. 1851. 
ties  and  nice  distinctioxis.     Walkiiuhav)  settles  this  case.  ^^-^-v'^^ 

Napier  v. 

Tbe  Court  repelled  the  reasons  of  suspension,  but  found  no^^™*- 
expenaes  due. 

G.  and  G,  Dtrnhp,  W.S.,  Complainer's  Agents. 
Campbell  and  Sfmth,  S.S.C.,  Hespondent's  Agents. 


SECOND  DIVISION. 

Hutchison  or  Craig  v,  Craig.  -jt     iqo 

Process — 13  and  14  VicL  c.  36 — Consistorial  Summons — Summons — 
Stpetm^Held,  Jirstj  under  the  Act  13  and  14  Victoria,  c.  36,  that  a 
eonastorial  summons  is  not  void  because  it  has  passed  the  Signet ;  second, 
tbt  a  summons  was  not  void  because  its  date  was  not  inserted  in  the 
Wy  of  the  writ  after  the  words  "  signeted  at  Edinburgh,"  but  was  placed 
opposite  the  signature  of  the  Writer  to  the  Signet ;  but  opinion  expressed, 
that  the  former  is  the  more  correct  mode. 

The  pursuer  raised  a  summons  of  separation  and  aliment  against  Dec.  is.  1851. 
her  husband.     The  summons  was  in  the  form  prescribed  by  the    "^^y^ 
Act,  13  and  14  Vict.  c.  36 — that  is  to  say,  the  statements  of  factcraigv.Craig. 
were  contained  in  a  condescendence  annexed  to  the  summons. 
The  win  of  the  summons  ended  thus : — ^^  Given  under  our  Signet 
at  Edinburgh.  (Signed)        ^^  Henry  Tod, 

Twenty-fifth  October  ^^  Written  on  these  six  pages  by 

Eighteen    hundred  Henry  Tod,  junr.,  my  Clerk, 

md  fifty-one. 
-4he  date  being  written  on  the  left  hand,  opposite  the  signature. ' 
This  date  was  not  authenticated  in  any  way  by  the  signature  or* 
intials,  either  of  the  party  signing  the  summons,  or  of  any  one 
dse..  The  sununons  bore  the  impress  of  the  Signet. 

The  defender  stated,  as  a  preliminary  defence,  '^  No  process — 
the  summons  being  informal  and  irregular,  and  without  date,  and 
Bot  duly  signed." 

Lord  Cowan  reported  the  point  verbally  to  the  Court. 

Pattisim  was  for  the  defender,  and  Crawfurd  for  the  pursuer. 

The  exact  grounds  of  objection  to  the  summons  will  be  seen  from 
tbe  opfaiions  of  the  Court. 

Lo&n  Justice-Clbrr. — Three  objections  have  been  taken  to 
this  SQinmons. 

t*  That  there  is  no  separate  and  independent  date  to  the  sig- 
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[he  Signet.     I  don't  quite  understaod 

It  of  Parliament  does  not  require  a 

iB  HtlS^Writer  to  the  Signet ;  it  only  requires 

^^j^Wt^^^  summons  of  some  sort  or  other,  and 

I'lpP^  that  the  date,  if  properly  the  date  of 

rM^»B  f<ou°d^^  on  the  case  of  ^turfon,  16th 

^||p4£^e,  we  are  told,  a  summons  of  divorce, 

[kWiis  held  to  be  bad.    But  that  objection 

f|sion  of  the  case  of  Buxton.    That  case 

.g4;he  1  Will.  IV.,  c.  69,  sec.  40,  which 

maritime  and  consistorial  cases,  &c., 

lal  or  depute^-clerk  of  Session,  and  that 

*^>lp]Hi^*^^v||B.0$f^jthat  they  pass  the  Signet.   In  the  case 

•I'lMi'll'Cii^l^^^^Slw  not  signed  by  the  principal  or  depute- 

•3V*    OO    ^*^»    QO   i"3«:»  •3V*  ••«£% '"bS*  ,  11   ii  It 

|s3gd^|&  Signet ;  and  it  was  held  that  the  order 
JnS^p'^S^a  Clerk  of  Session  could  not  be  dis- 


•:•  •:«*;» 


'^(o||^3Sld  passed  the  Signet,  which  the  Act 
tE^cS^ty.     In  the  present  case,  however,  the 

:i&5ili*'S^i^^lF*S^S^2- This  summons  is  signed  by  a  Writer 

-^^^*S^S^^Sn*lvi-!3^^*assed  the  Signet,  and  the  question  is, 

i^^C<^^«l!^'l^#<4^t  has  done  so. 

i^I^^^»7©^^i^.*f^>^Q|^thority  against  such  a  summons  pass- 

flS--pD»^c^^?8e  in  1  Will.  IV.,  c.  69,  says  simply,  it 


OB   •;££- 


«^»  «■«•«:• 


Ha^^'ttpt  such  summons  shall  pass  the  Signet. 


fi<%Sf@H4>?2uipi^  pass  the  Signet.    After  the  Act  Will. 

'^^^M^^X^4||^^EP^l;S4j^l;3  Vict.,  c.  36,  which  makes  an  impor- 

^t3lbl@i|i^idiD0itai@|rdS^    signature  of  summonses.   It  declares 


such 


1:*^  ™*°"^r  *8  th^  Court,  having  regard 
p:'£zcsipiWc9«!^C^C^3iEschedule  A,  &c.  &c.,  the  name  and 
L.j.-^_«««_««..i^ii.w__"«»„^2*s.^  ^^j  defender,  and  the  conclusion  of 

ement  whatever  of  the  grounds  of  ac- 
al  declaration  as  to  all  summonses  be- 
Accordingly  this  consistorial  suin- 
utory  form,  because  it  is  a  summons 
.  It  is  therefore  to  be  in  the  form  of 
ule  contains  these  words  in  its  conclu- 
"  &c.,  linsert  the  will  in  common  form, 
under  our  Signet  at  Edinburgh,"  iji- 
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€hesweJ]     [To  h^  signed  an  each  page  by  a  writer  to  the  Signety  and  Dec.  18.  1851. 

tigmied  m  eammon  form^     Therefore,  according  to  the  Act  of    ^'"'"^'^*^ 

Paifiament  and  Act  of  Sederunt  of  October  1850,  consistorial  craig  &.  Craig. 

sonuDOoses  are  to  be  in  a  form  which  implies  at  least  that  they  may 

ptBs  die  Signet.     No  doubt  the  same  statute,  in  §  15,  says,  *^  all 

aiiHHDODaes  in  consistorial  or  other  causes  which  are  at  the  pass- 

iag  of  this  Act  required  to  be  signed  by  a  clerk  of  the  Court  of 

Session,  may  be  signed  either  by  such  clerk,  or  by  a  writer  to 

Her  Majesty's  Signet ;  and  the  signature  of  such  writer  to  Her 

Majesty's  Signet  shall  be  in  all  respects  equivalent  to  the  signal 

tme  of  such  clerk."     But  there  is  nothing  said  as  to  passing  the 

Signet.    Allowing  a  clerk  of  the  Signet  to  sign  such  summonses 

as  veil  as  a  clerk  of  the  Court  does  not  import  that  they  must 

not  pass  the  Signet.    We  need  not  inquire  whether  a  consistorial 

sommons  is  not  good  which  has  not  passed  the  Signet  if  signed 

by  a  derk  to  the  Signet,  or  whether  §  1  of  the  new  statute  has 

superseded  that  in  Will.  IV.,  c.  69,  by  which  it  is  declared  not 

to  be  necessary  that  such  summons  shall  pass  the  Signet.     All 

dat  I  would  decide  now  is,  that  a  consistorial  summons  under 

this  Act  mag  pass  the  Signet*     The  second  objection,  I  think,  is 

not  well  founded. 

3.  The  third  objection  proceeds  on  the  assumption  that  the 
present  summons  is  properly  a  signeted  writ,  but  it  denies  it  to 
bedidysigneted,  because  it  has  not  a  date.  That,  if  well  founded 
in  fact,  would  be  a  valid  objection.  And  §  18  of  the  new  Act, 
having  reference  to  the  loose  aT:d  anomalous  practice  that  existed 
before  its  date,  contains  this  enactment,  that  ^*  no  summons  pass- 
ing the  Signet  shall  bear  any  date  but  the  date  of  signeting,  which 
ahall  be  held  to  be  the  date  of  the  summons."  Here  then  it  is 
nid  the  d Jte  of  the  signeting  is  the  date  of  the  summons,  and 
tbat  it  shall  bear  no  other  date.  It  is  not  said  that  the  summons 
ihall  set  forth  in  iUelf—\n  the  body  of  the  writ — ^the  date  of  sig- 
neting. Now  this  summons  is  signeted.  There  is  written  on  it 
the  date  twenty-fifth  October  eighteen  hundred  and  fifty-one. 
This  date,  both  parties  admit,  was  affixed  at  the  Signet  Office. 
Can  I  say  it  is  not  a  signeted  writ,  and  void,  because  the  date  is 
viitten  at  the  side  and  not  in  the  body  of  the  writ  ?  I  cannot. 
The  mode  of  giving  the  date  in  this  summons  is  not,  indoed,  a 
handy  or  neat  compliance  with  the  statute.  But  it  is  a  com- 
pfiaace.  The  schedule  says,  ^<  Given  under  our  Signet  at  Edin- 
hffgfa.''  And  the  summons  should  stop  with  these  words  to 
let  the  date  be  filled  up  at  the  Signet  Office  by  the  officer  of 
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t  to  be,  in  the  writ,  in  this  form, — 
t  Edinburgh,  the  twenty-fifth  October 
#Hy'-one."      Of  course,  all  that  the  sche- 
I^Mhe   words  down  to   the  date.      Stilly 
jUbe  correct,  I  cannot  hold  the  summons 
tual  date  is  put  at  the  side  as  in  this 
phe  Diligence  Act,  where  it  was  of  im- 
ode  and  place  of  giving  the  date  should 
'finctly  given.     Here  we  have  not. 
nee  the  act  was  passed  would  not  de- 
jd  objection.     But  it  is  not  to  be  lost 
e  objections,  that  if  they  are  sustained 
tiany,  the  third  nearly  all  summonses 
Act. 
I*ll^^d.     He  was  of  opinion  that  the  13  and 
ke  away  the  necessity  of  giving  a  date 
;^p^g;2^^«flitt^«^4l9>i^>^utes  for  it  the  marking  at  the  sisnet- 
'^J^^^^^Wc^  The  first  section  of  the 

li^8^s:b»i#  v^ef^»{||>9^monses  before  the  Court  of  Session, 
"^    '^dSft^tl'irciP;!!? ;  and  it  as  little  applies  to  summonses 


«^^!u)I^rdoes  to  summonses  before  the  Sheriff 


•ri 


)■»  mf»m  mt 


0^. 


^  mt  for  these  summonses  to  be  signed 

^^^^^^l^^-'^^  ^y  ^  ^^^^^  ^^  ^^^  Court  of  Session ; 

ra*  iwsi  ^gii»- ■^'*'^^™®^  ^^  ^"  ^^  respects  equivalent  to  the 

'f|*^ptd£t*f|»lip^^^  Signet  did  not  move  on  the  signature 

Ht  on  the  substitution  of  a  writer  to  the 


\r  ^t. 


oa     ©a  -5?-. 
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October 


'^^^^ii6^^^'''^^^5^^^rTO?^^^  summonses,"  directing  them  to  be 
l^^l^l^loS^S^^l^PD'^^^^^  section,  and  in  the  form  given  in 
W^i^^m-^'^^i^m^^to  apply  it  beyond  the  use  of  these 


id  we  must  apply  the  same  limitation  to 


f^^.^tJs^M^Qjig^  that  we  did  as  to  the  Judicature 
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h-ivileged  summonses  shall  pass  on  six 
Riat  this  did  not  apply  to  defenders  in 
^e  entitled  to  an  inducim  of  forty  days. 
;of  the  statute  as  to  the  date  being  the 
trence  to  passing  the  Signet,  it  cannot 
;s,  there  being  no  authority  for  their 
fh  he  perceived  that  a  change  has  taken 
ikering,  without  the  authority  of  the 
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Courty  the  practice  authorised  by  the  Act  of  Sederunt  1618,  asi^ec.  18.  I85i. 
well  in  oonsistorial  as  in  other  causes*    He  was  therefore  of  „  ^ . . 

Hntcliisoa  or 

opiaiott  that  this  summons  had  no  date  of  any  kind ;  and,  as  a  date  Cnug  v.  Craig; 
is  an  essential  part  of  a  summons,  that  it  is  defective,  and  cannot 
be  sustained. 

Loans  Cockburn  and  Murrat  concurred  with  the  Lord  Jus« 
tice^derk. 

Tbc  Court,  by  a  majority,  instructed  the  Lord  Ordinary  to 
repel  the  defences,  and  proceed  with  the  cause. 

Henry  Todd,  W.S.,  Porsuer's  Agent 
R  DeuchoTj  S.S.C.,  Defender's  Agent 


FIRST  DIVISION. 
Gordon  r.  Mosse.  No.  103. 

11  and  12  VicLj  c.  36. — Petition  to  disentail — Succession — Heirs  female— 
Heirs  wkomsoeoer  and  their  assignees. — When  the  destination  in  a  deed 
of  entail  is  to  "  heirs  whomsoever  and  their  assignees,**  and  the  suc- 
eeadon  of  heirs  female  is  declared  to  be  the  eldest  heir  female,  &c.,  and 
succeeding  without  division,  whether  of  heirs  of  tailzie,  or  of  heirs  what- 
wever,  heirs  portioners  being  excluded  : — Hekty  in  a  question  between  the 
last  heir  of  entail  called  in  the  deed,  and  the  daughter  of  the  immediately 
preceding  heir,  that  the  exclusion  of  heirs  portioners  does  not  qualify  the 
implied  power  in  heirs  whomsoever  to  assign ;  that  the  heir  of  entail 
io  possessioDL  was  the  last  heir  called  to  the  succession,  and  so  entitled  to 
apply  for  authority  to  acquire  the  estate  in  fee-simple. 

This  was  an  action  of  declarator  at  the  instance  of  Benjamin Dec<  19.  I85i. 
Abernethle  Gordon,  Esq.  of  Balbithan,  brought  for  the  purpose    ^-^v^*^ 
ot  having  it  found  and  declared  that  the  pursuer  is  the  only  heirM^gse. 
of  entail  now  in  existence  of  the  lands  of  Balbithan,  and  that,  as 
8tich,he  is  entitled,  under  the  11  and  12  Viet.,  c.  36,  to  obtain 
authority  to  disentail  and  acquire  the  said  lands  in  fee-simple. 
The  late  General  Benjamin  Gordon  of  Balbithan  executed  an 
entail  of  his  estate  in  favour  of  his  sister,  and  other  parties  therein 
Bamed ;  whom  failing,  to  the  pursuer  and  his  heirs  male ;  whom 
filing,  to  the  pursuer's  elder  brother  and  his  heirs  male ;  whom 
iailmg,  to  Sir  John  Gordon,  captain  in  the  Coldstream  Guards, 
and  his  heirs  male ;  whom  all  failing,  and  no  further  nomination 
bemg  made  by  him,  ^^  then  to  his  own  nearest  heirs  whomsoever, 
and  their  assignees,  &c."     The  pursuer,  the  heir  of  entail  in 
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j&lite,  is  unmarried,  and  has  no  heirs 
^T'sPw  brother  died  many  years  ago  without 
iiWliii^Sj^S^^KJohn  Gordon  also  died  many  years 
lliMJMBBMB^lSfAlllliirBs  body.     In  these  circumstances,  the 
fj{iMS)Siw  a  petition  to  the  Court,  setting 

^.4i^t4p(]i^jn^^[rB?i^^  for   authority  to   disentail. 

VjSwB^^K^M^il^ii^     petition  by  Mrs  Margaret  Essex 
'  1  B^ffiwRl^^^  ^^^  pursuer  was  the  only  heir  of 

,    f^l^Jfti^pnon,  and  maintaining  that  she  was  an 
iwlQ)Q^^flS}n  H  under  the  destination  to  the 

{^S^fjiS  w^wlMfi^  ^^^  entailer,  she  being  the  eldest 
?'cS%»N^il||fl&pjM!MSt!iB^    Gordon,  who  possessed  the  estate 
i|iMdfiAm|Br  A^  ;  and  that,  as  her  consent  as 

:|Ah^^&lwJ^(|&Ml%        been  procured,  the  petition  fell 
.2..Q0Us«jraui^fiAjf^B^    ■    ♦    ♦ 


gsder  the  deed  in  question. 


rgr^'u^ti^'ds  of  the  First  Division.     It  was  now 

I  •  ^-Vt*  *;^*  *;^* 


^if^tpcist^P^iittri^il^  the  institute  and  the  other  heirs  of 

>li^^^'!S^^^^W?^l^*tl^i^y  i^6&iii°g  of  such  a  clause  is  settled 

|^»tSi^^M3pi5^  and  the  authority  of  this  Court,  to 

**«S*^tlE?||t^lfeBlaJili^li'r  the  entail  is  at  an  end,  and  to  brinff 

€•^'5^:41? ilfS^t^2^"«^^«^  ^f  >^"^"g  ^^^  ««t^te  eo  to  the 
2iS>^-^-I&-il«|^^l?  Stair,   t.  19,  §  8;  3  E.,  t.  8,  §  32; 

2,  10  S.  644;  Farquhary  29th  Nov. 
lKi:CiJ:||i-pf  !Pi;Feb.  1842,  4  D.  B.  M.  600 ;  Mure, 

|;  Craiff  V.  M'CvUoch,  21st  Feb.  1839, 

"~h  1843,5  D.  861. 

jwEference   to  the   succession  of  heirs- 

sMeir- female  and  the  descendants  of  her 

ners,  and  succeeding  ^  always  with- 

ole  course  of  the  female  succession,' 

of  heirs  whatsoever,  who  may  suc- 

nation  before  specified,"  &c.     There- 
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fere  thedealinatioD  to  heirs  whomsoever  of  the  entailer,  being  spe*  i>ec.  19. 1R5!. 
dillv  meDtioned  in  the  deed  of  entail  as  distinct  from,  and  not  _    , 

,     .  .    .  .        .  Gordon  v. 

conprebended  within  the  tailzied  destination,  tbe  defender,  asMosse. 
claimiDg  under  the  destination  to  heirs  whomsoever,  cannot  be 
held  or  considered  as  an  heir  of  entail.  The  pursuer,  therefore, 
as  the  last  heir  of  entail,  is  entitled,  unless  in  a  question  with 
heirs-male  of  his  own  bodjr,  to  exercise  all  the  rights  of  a  fee- 
ample  proprietor  of  Balbithan ;  Leslie  v.  Dick  of  Grange^  Dec. 
15. 1710,  M.  15358;  Earl  of  March,  Feb.  27.  1760,  M.  15412. 

Hector  and  Pemey  for  the  defender.  The  pursuer  has  no  right 
to  tbe  lands  except  under  the  fetters  of  a  strict  entail.  Failing 
tbe  pursuer  and  his  heirs-male,  there  is  a  destination  under  which 
the  defender  will  be  entided  to  succeed  to  the  entailed  lands  with- 
out ^vision — ^heirs-portioners  being  expressly  excluded.  Tbe 
pursuer  therefore  is  not  the  last  or  only  existing  heir  called  to 
the  succession,  and  is  not  entitled  to  insist  in  the  conclusions  of 
this  action. 

The  Lord  President. — In  all  cases  of  this  description,  it  is 
taken  for  granted  that  where  there  is  a  destination  to  heirs  what- 
soever, and  their  assignees,  an  absolute  power  of  alienation  is  con- 
ferred. Is  it  possible  to  bold,  because  this  ample  and  complete 
power  is  followed  by  the  qualification  that  heirs-portioners  are 
not  to  succeed,  that  these  words  are  of  a  nature  to  qualify  what 
has  preceded  ?  Where  a  destination  comprehends  heirs  and  as- 
signees,  the  prohibitions  of  the  entail  do  not  affect  the  person 
vho  takes  under  it ;  and,  therefore,  holding  that  this  entail  bad 
come  to  an  end,  in  the  person  of  the  pursuer,  he  was  for  giving 
effect  to  the  conclusions  of  the  action. 

Loan  FuLLBRTON  was  of  tbe  same  opinion.  The  conclusions 
of  the  summons  go  beyond  what  is  necessary.  It  is  enough,  in 
t  declaratory  action,  to  have  it  declared  that  the  pursuer  is  the 
last  heir  of  entail.  Here  the  entail  is  at  an  end,  not  only  by  law, 
but  by  the  clear  intention  of  the  testator  himself,  so  far  as  that 
cu  be  gathered  from  the  deed  of  entail.  The  exclusion  of 
beirs-portioners  does  not  affect  the  implied  power  of  assignation 
in  this  case.  The  only  question,  therefore,  is.  Is  the  pursuer  the 
last  heir  of  entail  ?  There  cannot  be  a  doubt  that  he  is  so  ;  and 
therefore  the  conclusions  of  tbe  summons  are  well  founded. 

LoBO  CuNiMGUAME — When  the  destination  comes  to  heirs 
vbatsoever,  the  entail  is  at  an  end  in  tbe  person  of  tbe  imme- 
diately preceding  heir.  He  was  of  opinion  that  the  entail  was 
bere  terminable  w^hen  it  arrived  at  the  first  heir  portioner ;  that 
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)T8on  of  the  pursuer,  and  that  he  was 

;y|f  ^th  the  other  Judges. 

:erm8  of  the  second  conclosion  of  the 
'bf^ary  to  pronounce  any  farther  findiDg 
|VSl>el9  and  found  neither  party  entitled 
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E^M'iw^W^  W.S.,  Pursuer's  Agents. 
|o.,  Defender's  Agent. 
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il-it  DIVISION. 

V.  Gavin's  Trustees. 

fences—Prospective  Reference, — ^In  an  action 
^^M^  ^i^y^^  ^|eiy^^srii|fie  separate  records  were  made  up,  and  pro- 
3|(a§y^||«£littl2|^Ifg^  of  the  defenders  to  any  of  the  grounds 


^•<!^kfi^8^1i2kfS^ii^Cikfii&^fJers,  which  in  any  view  might  he  appli- 
ii^C!^Ivi{I^Ci}^B^Lt#3Mli^  closed  on  such  reference,  with  a  denial 

feSrii^rs,  of  the  right  of  the  defenders  so  to  put 
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;?pJi|||Js7i§!^a?i^k^  by  certain  partners  of  the  Forth 


||o«£|A-^y;litC||pS3APk||^  shares  held  by  such  partners.     The 
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^fw^t^^iillAS^,  and  was  now  reported  by  the  Lord 


l^rdicaiM»Cii>5«!|!i^|EQi^a^' incidental  matter  which  arose  in  the 
^^^u^^^^t^^^^^^^f^i^^^hich  required,  in  his  opinion,  to  be 
<  ..--.sjfi^^j^j^l^^^j^^P^  could  proceed  upon  its  merits, 

iM^i^dfiiJl^el^^Cfigl^S  consideration  of  the  Courts  from  its 

___     ^S*     00    m-tiS-w  m-f&-m  m-i%m  m^^-m  ^ 

^j^rt^«^ig»ft§J^iiT^p«||«jS5  in  some  respects,  in  reference  to  the 
®  -®^2^J^^SEti^xS||iH^ause8  where  there  are  numerous  de* 
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utor  reporting  the  case,  the  Lord  Or- 

|2)ther  parties,  appearance  in  the  action 

and  executors  of  the  deceased  John 

Their  defences  were  lodged  in  Novem- 

us  allegations  tending  to  establish  the 

ied  on,  viz.,  that  their  constituent,  Mr 

m^le  for  the  partnership  debts,  and  that 
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the  defenders,  neither  as  his  executors  and  trustees,  nor  as  indi-Dec.  19. 1851, 
Tiduals,  were  under  any  such  liability.     A  separate  record  was  jy^jj^y^jgo^ 
adjusted  and  cloted  between  the  pursuers  and  those  defenders,     v,  Gavin's 

Besides  their  special  defence,  a  general  allegation  of  mismar-  ^"^^^^' 
DSgement  on  the  part  of  the  directors  was  inserted  in  the  defences ; 
and  it  was  added,  that  it  was  to  *'  be  understood  that  the  de- 
fenders intend,  if  necessary,  to  avail  themselves  of  the  ground  of 
defence  now  referred  to,  and  must  be  held  as  here  repeating  any 
of  the  grounds  of  defence  stated  by  the  other  defenders,  which, 
in  any  view,  may  be  applicable  to  them."  The  13th  statement  in 
the  closed  record  repeats  the  same  general  averment  and  re£B~ 
rence;  and  the  4th  and  5th  pleas  are  directed  to  these  points^ 
While  the  special  defence  thus  set  forth  is  non-liability  as  part- 
ners, the  defenders  maintain  that  the  above  general  statement  and 
reference  entitle  them  to  urge  statements  and  pleas,  to  be  found 
only  in  the  pleadings  of  other  parties  called  as  defenders. 

The  pursuers  denied  the  competency  of  this  procedure,  and 
held  the  defenders  barred,  not  less  by  the  state  of  the  record,  than 
by  the  proceedings  that  had  taken  place  in  the  cause  which  had 
all  along  been  conducted  as  an  independent  action,  from  found- 
ing on  any  other  defence  than  the  special  ground  of  non-liability, 
to  which  their  own  defences  and  record  were  mainly  directed ; 
and  this  objection,  the  pursuers  contended,  was  entitled  to  more 
effect,  m  respect  that,  in  their  answers  to  the  13th  article  of  the 
defender's  statement,  it  was  stated  that  ^'  the  present  defenders 
are  not  entitled,  on  any  ground,  to  avail  themselves  of  any  de- 
fence not  pleaded  by  themselves."  The  defenders,  it  was  urged, 
were  thus  fairly  warned  to  insert  in  their  own  record,  whatever 
statements  in  fact,  or  pleas  in  law,  they  meant  to  rely  on  and 
serionsly  to  press. 

The  Lord  Ordinary  ordered  the  defenders  to  lodge  a  minute 
specifying  the  pleadings  on  which  they  considered  themselves  en- 
titled to  found ;  and,  by  the  minute,  it  appeared  that  these  were 
defences  and  answers  for  Forbes^s  Trustees,  with  regard  to  whom 
the  action  is  now  out  of  Court,  and  in  which  action  there  had  been 
no  closed  record.  The  question  therefore  was,  whether,  seeing  that 
the  record  in  this  case  had  been  closed  without  the  statements  of 
fact  and  pleas  urged  in  the  pleadings  with  Forbes's  Trustees  being 
embodied  in  the  record,  they  can  now  be  made  available  by  the 
present  defenders  as  grounds  of  defence  to  the  action. 

The  pleas  in  law  stated  for  Forbes's  Trustees  in  their  defences 
are  twelve  in  number,  of  which  the  first  six  are  directed  as;ainst 
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and  the  formal  correctness  of  the 

involve  questions  on  the  merits, — 

contended  for,  inter  alia^  in  respect 

on  of  duty  on  the  part  of  the  direc- 

fenders  maintained  that  they  were 

s,  those  striking  at  the  competency 
;he  summons,  as  well  as  those  upon 
f  this,  reliance  was  placed  upon  the 
lary  and  of  the  Inner- House  respec- 

bes's  Trustees,  by  which  the  pleas 

^bes*s  Trustees,  in  so  far  as  prelimi- 

osed  after  the  record  was  adjusted. 

's  Trustees,  were  not  parties  to  that 


attention  to  this  distinction  in  the 

^^^^i^^ib^l^^^eh  the  defenders  desired  to  found, 

rfJ^^Jfii^^Slpul^  that  there  might  be  room  for  ad- 

i^ftil^l^  f^^^MjS^iB^xito  statements  and  pleas  affecting 

!^fh^»li^i^^i^!|'{Cl^i<^  excluded  from  now  maintaming 

-^v?ii5^i»j-i«s'i^iaa^-i^sf'-oi_MBQ,«jj^^^jgjj^  jg^j  ^Q  ^jjg  dismissal  of  the 
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j^iic||:c||p»i»f  incompetency  or  informality. 
:'l?«#^laili3§^3l3kp^  for  the  defenders The  only 


'fM^^ihA^fat%%M<tlM^fSJ^^  there  are  several  defenders  in  an 
:¥^|tD0£ti3'^!}^  for  any  one  to  adopt  the  pleas  of 

'  •'l^^i^^^^'^f  ^ii*^  t^QTd  verbatim. 

.  l^cS!^:£sJ||y^^^Ji;iS  This 

"-   "'"^c^isei|:t||ot»       the  defences  of  other  parties,  which 

•Ifftder  the  Judicature  Act,  and  relative 
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-fi^i];f':4i^l^°l^'^^  ^o  ^^^  f^^^  meaning  of  the  Judica- 

:*S?iS?i*-^«^S5»r.iiir^l-«|^^|jj^^^  ^Q  travel  out  of  the  record  to  dis- 

ts  of  other  parties.  This  is  a  pro- 
to  add  new  defences,  the  ground  of 
iter  veniens  ad  notitiam.  The  action 
he  record  for  several  defenders. 

ught  the  Court  could  dispose  of  this 

the  true  meaning  and  intention  of 

cord  is  closed  with  this  statement 
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by  the  defenders  adopting  all  the  defences  of  the  other  defenders,  ^ec.  19. 1851. 
who  were  supposed  to  be  more  conversant  with  the  acts  of  mis-  vJ^^^^CT^ 
msna^eiDeDt  referred  to — the  pursuers,  in  their  answers,  denying  /'.  Gavin'a 
the  right  of  the  defenders  to  do  this.     He  would  not  have  been   ™®*®*^* 
inelioed  to  allow  the  record  to  be  closed  thus ;  but  does  this  clos- 
ing the  record  now  preclude  the  Court  opening  it  up  for  the  pur- 
pose of  forwarding  the  ends  of  justice  ?     He  thought  not. 

Lords  Fullerton  and  Cuninghamb  were  of  the  same  opinion. 

LoBD  Iyort  also  concurred.  This  does  not  affect  the  Judica- 
ture Act.  No  doubt  the  parties  are  not  entitled  to  go  beyond  the 
dosed  record  ;  but  if  the  record  does  not  contain  a  specific  state- 
ment, but  merely  statements  by  reference,  it  cannot  be  said  that 
the  record  is  to  be  closed  to  the  exclusion  of  such  statements  by 
reference.  The  record  is  closed  on  the  reference,  as  well  as  on 
the  other  facts  contained  in  it. 

The  CocRT,  in  respect  the  record  as  between  the  present  de- 
fenders and  the  pursuers  was  prematurely  closed,  while  it  was  yet 
a  question  between  the  said  parties  whether  the  matters  generally 
referred  to  in  article  13  of  the  defender's  statement  of  facts  were 
to  be  held  as  duly  forming  part  of  the  same,  upon  the  record,  and 
that  the  same  now  falls  to  be  disposed  of,  as  in  regular  course  it 
ought  to  have  been,  before  closing ;  and  that  the  matters  referred 
to,  as  restricted  and  explained  in  the  defender's  minute,  ought  not 
to  be  excluded  from  the  record,  &c.,  but  ought  not  to  be  made 
part  of  it,  by  general  reference  to  the  pleadings  of  the  defenders, 
as  to  what  these  are,  and  that  now,  from  their  being  no  longer  par- 
ties to  the  cause,  there  can  be  no  closed  record,  and  that  the  same 
ought  to  be  set  forth  specifically  and  articulately  as  the  proper 
statements  of  the  present  defenders  themselves ;   find  that  the 
record  being  now  again  open,  the  defenders  are  not  foreclosed 
from  still  setting  them  forth  in  that  way,  and  remit  to  the  Lord 
Ordinary,  that  the  same  may  be  carried  into  effect,  reserving  all 
questions  of  expenses,  &c. 

J.  and  J.  Maamdrewj  S.S.C.,  Pursuer's  Agents. 
Thomas  Bmiken,  S.S.C.,  Defenders'  Agent. 


FIRST  DIVISION. 

Melrose  v.  Hastib. 

Process — Verdict — AppUcaUon. — On  a  motion  to  apply  a  verdict :  Held 
Incompetent  to  enter  upon  any  objection  to  the  verdict. 


No.  105. 


m 


<@i  • 


||{iil|pB 


CIDED  IN  THE 


No.  105. 


^laV'- 


?-z- 


m 


Li^rcsi 


wt- 


d»^ 

""?^; 


c-  fc^ 


a  jury  on  the  issue  whether  the 
Stained  a  quantity  of  sugar ;  and  the 
Jet  negative  of  the  issue, 

lane)  now  moved  the  Court  to  apply 

defenders, 
gthe  pursuer,  entered  into  an  analysis 

at  the  defence  at  the  trial  was  diflTe- 

(record ;  and  he,  therefore,  contended, 

iI||i^C||ask  the  application  of  the  verdict  to 

iich  the  application  of  the  verdict  can 

ies  to  the  conclusions  of  the  summons 

md  that  is  the  only  question  which 

yggpose  of  at  this  stage  of  the  proceed- 

'S'^r  the  defenders,  being  negative  of  the 

lt^2c?i>fM<^*^ii^i3talls,  and  we  are  entitled  to  absolvitor. 

^S^'SS' illiw^fb^iwilJoiEv^w  trial  on  the  ground  of  the  verdict 
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^2:i9*^(fi^^^^^'^^  apply  the  verdict.    We  have  nothing 
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^nd  the  verdict. 

,i  question  put  to  the  jury  was,  whether 
^£|Edi|EaKQil3^i^M^ongfully  withheld  a  quantity  of  suxrar  ? 
<!^'»i^-lif3^^Wffi!ton»'o^She  negative.  We  cannot  now  enter 
^iZ)^afMt<3j^!xl|cbi^KiSb^  We  have  nothing  to  do  but 

^'^'^.^?^^§^rll!^P^  the  bill  of  exceptions  has  been 

M^lMiiSMlii^ill^  except  by  appeal  to  the  House  of 

00     &0     eo     B'O     eo     eo  ^4^»  «^rr»  *        *      x  ^ 

^^•«J&«J^  a^ •  m-vi*  «^ •  «^'B    ^       ^ 


|^-||n)plied  the  verdict,  assoilzied  the  de- 
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SECOND  DIVISION. 

Ballinton  and  Mandatory  r.   Connon.  j^^^  ^qq^ 

Commission  and  diligence — Witnesses  and  havers  in  England — 
Masters  Extraordinary  m  Chancery, 

This  was  an  application  by  the  pursuers  for  commission  and  Dec  19. 1851. 
diligence  to  examine  witnesses  and  havers  in  England,  in  the  course  ^  ^IT^'^ 
of  a  proof  gomg  on  before  a  Commissioner  ni  this  country,  as  to  v,  Coauon. 
the  residence  of  a  person  of  the  name  of  Leisk,  at  a  certain  date. 
The  pursuers  craved  commission  to  Mr  James  Anderson,  barrister, 
London. 

Skandj  for  the  defender,  opposed  tbe  motion.  There  was  no 
mson  stated  why  tiie  witnesses  should  not  attend  the  Commis- 
sioner, as  the  other  witnesses  from  England  had  done.  The  course 
proposed  would  be  attended  with  unnecessary  delay  and  expense. 

iiffSs  for  pursuers. — We  are  ready  to  produce  affidavits  that 
the  witnesses  named  will  not  come  to  Scotland.  As  we  cannot 
eonqpel  them,  we  are  clearly  entitled  to  get  a  commission. 

Loan  Justicb-Clbrk. — We  may  continue  the  case  till  to-* 
morrow,  that  the  affidavit  may  be  produced ;  but  the  other  party 
win  have  to  pay  the  expenses  of  to-day's  appearance. 

ShajuL — Under  such  a  penalty  I  will  not  further  oppose  the 
motion ;  and  as  we  anticipate  the  probability  of  requiring  to  verify 
some  documents,  in  different  parts  of  England — such  as  a  mar- 
riage-certificate, and  writings,  called  post-bonds — we  ask  your 
Lordship  to  extend  the  commission  to  any  Master  Extraordinary 
in  Chancery  who  may  be  resident  in  the  particular  locality.  This 
vill  save  much  expense. 

Lord  Justicb-Clbrk. — This  is  an  application  of  an  unusual 
description.  We  have  no  security  that  the  parties  suggested  as 
Commisdoners  are  competent  for  the  duty.  They  are,  I  believe, 
frequently  solicitors  or  attorneys,  knowing  nothing  of  our  forms  or 
practice.  I  think  the  proof,  in  England,  as  to  all  the  witnesses 
and  havers,  ought  to  be  before  Mr  Anderson. 

Commission  granted  accordingly. 

James  Marshall^  S.S.C.,  Agent  for  Pursuers. 
Shand  €md  Farquhar^  W.S.,  Agents  for  Defender. 


I 


«• 


5 


«  ^  » 


•  '^' » 


ECIDED  IN  THE 


No.  107- 


■  '4^  «  fi&!  » 


»'Si 


SJ'3 


?-,#'if«S'?*i5i»2'' 


£*®j 


HQlf^t  DIVISION. 

IRS  IN  Glasgow  t?.  Douglas,  Hill*, 
{ND  Others. 

luxrter-'Sheriff-' Reduction  and  Declarator, — 

ie  Sheriff  and  other  local  Courts  in  Grlas- 

lal  charter,  as  a  faculty,  with  exclusive 

>f  suspension  and  interdict,  that  admission 

disregard  of  these  privileges,  is  incompe- 

)£Ai  admission  suspended,  and  interdict  de- 
it  the  proper  form  in  which  to  try  the 

S  (isage  with  reference  to  it,  was  bj  action 

r'^^^W^W'-^^^d  on  the  9th  December^  came  be- 


'tljiZiifD^'^riiiof  conjoined  processes  of  suspension 
i:^ifW£l!ii^'£|^I^:^^lA8]^Lee  of  the  Faculty  of  Procurators  in 
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jQ^j^j-^g^^e^  in  his  Court,  without  regard  to  the 
.X^^w^^^^Sp  privileges  of  the  complainers.     The 

^^^i^l^i^^ci^^^^iS^  ^^  ^^^  interlocutor  admitting  one  of 
^S8^fi^9B«i|r6!£^<||^I^ii3iE^enthi8  course  for  the  purpose  of  ena- 
^|nM!:))iS»^iS^*^i^*|^H^^  and  the  respondents,  Douglas 

Jn^ufl-^SM^Qliisnll^^^n  in  the  Supreme  Court. 
*S'l3S«^^CKS^Ial|3j^i;  the  complainers  set  forth  that  they  are 
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:cllball  be,  and  be  called,  one  corporation 
■^^  -    "-   l^Jg-ili^ift?ine  and  style  of  "  The  Faculty  of  Pro- 

^E^i^'^^'M'^^^B^*^^^^^^^  forth  the  previous  usage  and  the 
^^rc^^^i^in^  c^lii^<c^plainers  as  a  constituted  body.  It  also 
"^*"^le^fiilidi£iiii3i5^i^I  be  entitled  or  be  qualified  to  plead 

f#mmissary,  Sheriff,  and  other  courts  of 

•^^^S^^ii^^l^  person  shall  have  served  a  regular 

|^£^||^»elg|re  for  five  years,   with  one  of  the 

|!shall  have  been  duly  entered  in  the 

apprentice and  shall 

^iSttissioners  and  Dean  of  Faculty  a  com- 
peir  hands  and  the  seal  of  the  said 
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usual  and  prestable,  and  engage  to  contribute  to  the  funds  of  the^>^-  ^^-  ^^^i- 
Faculty  along  with  the  other  members."  ^  ^^dT^T' 

It  was  farther  set  forth  that  the  narrative  of  the  charter  was  Frocnratoxs  in 
correct  in  point  of  fact,  and  various  minutes,  articles,  regulations,  do^ub^  HiU 
and  bye-laws  contained  in  the  Faculty's  books,  were  pleaded,  as^ 
sbeviDg  the  legal  status  and  exclusive  rights  of  the  body.     The 
oomplainers  therefore  maintained,  inter  alia^  that  they  were  en- 
dtled  to  be  protected  against  the  acts  and  proceedings  of  the  re- 
spondents, as  illegally  invading  and  infringing  their  exclusive  rights 
aod  privileges;  and  that  the  Sheriff  of  Lanarkshire  had  exceeded 
his  powers,  in  disregarding  the  same. 

The  respondents,  by  their  answers,  admitted  the  charter,  but 
they  denied  the  alleged  usage  and  practice  before  or  under  it,  and 
that  the  compbdners  had  any  exclusive  rights  and  privileges  in 
reference  thereto.  They  therefore  pleaded,  inter  cdiOy  that  the 
complainershad  no  title  to  challenge  their  admission  by  the  Sheriff; 
that  in  so  admitting  them  the  Sheriff  acted  in  the  due  and  compe- 
tent exercise  of  his  powers ;  and  that  the  charter,  so  far  as  it 
might  be  construed  to  import  a  deprivation  or  limitation  of  the 
Sheriff*8  right  to  admit  persons  otherwise  duly  qualified  to  prac- 
tise in  hb  court,  is  invalid  and  inoperative.  They  farther  main- 
tained that  the  Crown  in  1796  had  no  power  to  admit  practi- 
tbners  in  the  Sheriff- Court  of  Glasgow,  and  that  the  charter  can 
receive  effect  only  in  so  far  as  it  is  consistent  with,  and  does  not 
prejudice  or  interfere  with  pre-existing  rights  and  powers. 

The  Lord  Ordinary,  (Cowan,)  in  respect  of  its  peculiar  nature, 
reported  the  cause  to  the  Lords  of  the  First  Division  of  the  Court 
for  their  decision. 


l^taves  and  the  Dean  of  Factdty  for  suspenders.  The  charter 
did  nothing  but  confirm  and  establish  what  was  in  existence  before, 
This  is  the  first  time  that  the  Sheriff  of  Lanarkshire  has  exercised 
the  power  of  admitting  practitioners  of  his  own  authority.  The 
charter  wafi  given  effect  to  in  the  case  of  Dinning^  Hume's  Ca«es, 
p.  156 ;  see  also  MacandretOf  1 1  Shaw,  806. 

G,  Yawtff  and  IngUs  for  the  respondents.  Neither  in  the  case  of 
Daounff,  nor  in  Macandrew^  was  the  Sheriff  involved  at  all.  But 
he  is  80  here.  Had  the  Sheriff  the  power  under  the  Act  of  Sederunt 
to  adndt  the  respondents  ?  Previous  to  the  charter  the  Sheriff 
had  the  right  to  admit  any  body  he  liked.  When  did  he  lose  this 
power?  The  suspenders,  in  fact,  ask  to  interdict  the  Sheriff 
from  exercising  his  office  of  Sheriff.     All  the  Sheriffs  in  Scotland 
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ut  it  is  sud  the  Sheriff  of  Lanarkshire 


CS'  Co"' 
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■  »?■ 
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^. 


fivised. 

iid  not  concur  with  the  Sheriff  in  the 

^ad  adopted.     Dinning's  case  was  fol- 

J^duction  and  declarator,  from  the  con- 

lA  assoilzied  the  defender ;  and  the  whole 

from  1817  down  to  the  present  case^ 

*d  the  rights  and  interests  of  the  pro- 

inray  and  manner  that  they  contend  for. 

the  Sheriff  that  there  is  a  status  which 

«  are  in  the  enjoyment  of,  and  which 

I  inverted,  in  such  a  summary  manner* 

^|y  this  sort  of  process  by  suspension  is 

^  question  of  this  nature.     It  is  quite 


fl'HrV  «?Sv»  •■AV»  «■?£?•  « 


Etilnr^tat,  deprive  the  Faculty  of  Procurators 
ji)A^^|@2^s,  and  establish  a  new  code  of  regula- 


:l^W^^^»4^^^^i«|^  b  the  proper  course.     Let  them 

^i'3^iyc]E3!^|£is!E!li^2f^^  would,  establish  the  point  that,  inde- 


-M?^^illSA& dfi^m^  given  to  it;  but  he  had  no  concep- 

-^«^i<5^|f|fcj Hjk^i||*y|W«^y  court  whatever  proceeding  at  once  to 
^£2^i>^<^^||^s|^!i^i2^  admit  A,  B,  and  C,  irrespective  alto* 

^i^^iK^*fo*>M'S^^l^  parties.     He  was,  therefore,   of 

«^!^p||Q^l3^^^K3!^g9t^*must  be  rendered  perpetual. 
^l^iMz'^^i^i^f^J'^^UTTed.     The  Sheriff  remarked  that  he 
-:w>*ea*^^^^fta.a^^,^^gg;^^  jj^j  pursucd  iu  this  casc  simply  to  put 


aie  would  have  put  it  into  quite  as  good 
i^l^Y^t^'had  decided  against  the  claim  of  these 

he  has  decided  in  favour  of  it.  He  ex- 
ion  of  the  arguments  that  had  been  ad- 
inff  ;  namely,  that  the  charter  was  an 
er  of  the  Crown ;  but  in  the  present 
en  directed  not  to  the  illegality,  but  to 
—but  with  this  proviso,  that  it  confers 
the  body  of  procurators.     The  words 

explicit,  and  the  right  of  practising  is 
that  of  being  a  member  of  the  Faculty 
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of  Procorators.     He  was  of  opinion  that,  to  try  the  case,  it  would  Dec  20. 1851. 
have  heen  distinctly  necessary  for  the  respondents  to  have  brought    ^**'>'^*^ 
an  action  of  declarator.  Procurators  in 

Lord  CuNiNGHAm.  There  can  be  no  doubt  of  the  general  Glasgow  v. 
powers  of  the  judges  of  local  courts  to  take  cognizance  of,  and  to^^^ 
ascertain,  the  qualifications  and  fitness  of  the  agents  proposing  to 
practise  in  their  courts ;  but  the  right  of  preparing  instructions 
for  caoitidates  for  admission  has  been  given  to  other  bodies. 
This  is  clearly  established  by  the  Acts  of  Sederunt  relative  to 
the  admission  of  members  of  inferior  courts.  The  Act  of 
Sedermit,  12th  November  1825,  in  the  regulations  which  it  enacts 
for  the  admission  of  procurators  before  the  Inferior  Court,  con- 
tains the  following  most  important  qualification,  "  without  preju- 
dice of  the  legal  rights  of  chartered  bodies."  Under  these 
words,  all  the  rights  and  privileges  of  chartered  bodies  are  re- 
served entire,  and  cannot  be  disregarded  by  any  judge  ordinary 
without  special  cause  shewn.  None  is  offered  to  be  proved  in 
the  present  instance.  There  can  be  little  doubt  that  the 
Faculty  of  Procurators  of  Glasgow  is  one  of  the  chartered  bodies 
referred  to  in  the  Act  of  Sederunt.  Therefore,  as  the  case 
stood,  the  regulations  of  the  Sheriff  must  be  suspended  in  hoc 
tialu.  The  parties,  if  they  choose,  may  bring  an  action  of  decla- 
rator and  reduction,  as  was  done  in  the  case  of  MacandreWf  but, 
as  the  case  at  present  stands,  the  interdict  must  be  sustained. 

Lord  Ivobt  was  of  the  same  opinion  as  the  Lord  President. 
It  seemed  to  him,  from  the  outset,  that  the  question  fell  to  be  con- 
sidered as  one  of  possessory  interdict.  There  is  no  question  of 
declarator — ^no  question  as  to  whether  the  regulations  are  ill  or 
well  enacted.  The  charter  continued  to  be  recognised,  uninter- 
mptedly,  till  the  case  of  Dinmng  occurred,  when  the  Court  sus- 
tained the  exclusive  privileges  of  this  Faculty,  and  the  original 
ground  of  possession  remained  intact.  Then  comes  the  Act  of 
Sederunt  of  1825.  He  did  not  say  that  this  Act  conferred,  or 
could  confer,  rights  that  did  not  previously  exist;  but  it  is  to 
be  regarded  as  a  solemn  recognition,  by  that  Court,  that  the  rights 
of  the  chartered  bodies  were  not  to  be  interfered  with.  While 
there  is  a  case,  on  the  one  hand,  of  a  continued  and  uninterrupted 
course  of  the  possession  of  exclusive  privileges,  and  of  a  stattis^  for 
Dearly  half  a  century  under  a  charter  so  old,  what  is  there  on  the 
other  hand  ?  Has  the  Sheriff  asserted  any  right  in  himself,  because 
die  assertion  of  a  right  in  himself  was  implied  in  what  had  now 

been  done  ?     On  the  contrary,  he  has  hitherto  given  obedience 

q2 
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fais  case  arose,  when  he  took  leave,  all 

t  extraordiDary  authority,  to  infringe 

lion,  and  to  adoiit,  in  a  way  that  had 

,  a  procurator  to  practise  in  his  court 

xclusive  privileges  hitherto  possessed 

ors  in  Glasgow.    When  the  case  comes 

shape  —  when  it  comes  before  them 

exercise  of  the  right,  but  as  to  the 

[privileges  at  all,  it  would  be  considered 

what  they  had  heretofore  considered 

flat  this  is  a  sound  construction  of  the 

tion,  no  doubt,  not  negatived  in  the 

^^^lp£  nii^  derived  no  support  from  the  case  of 

LMvUI  ^^^^Ity,  and  he  was  jealous  of  all  novel 


i>een  so  long  familiar  to  them. 


-P    «^,.  «^»  «^»  wl^-m    __ 

S*-^i?i^y)^S/^^^5;^,  S.S.C,  Agents  for  Suspenders. 
-S*^0£p<U^2#Si!^W.S.,  Airents  for  Respondents. 

4P     9-Vt-^  «;^*  *;^*  *;^*  *£* 


I^*i>ND  DIVISION. 


*^*  •'?Sv»  «9£V»  m'tX9 


AND  Others  v.  Toung. 


*A»  <?Sv»  mlXm  «-'a'»    0a    « ODD  •  •  ODD  • 

4»  ^ShMdi^^^J^i^t&ib^^^^Jjus — Issue — Record, — In  a  trial  of  a  pablic 
■«■»  «^di»-v  'Wst-  ^'S^  rSSi  •**•»  -IS?*  ^'Mr  * 

SdTI1^^'"iP5#?iSiM|^jffl^  prove  that  the  public,  for  40  years  prior 

5ise  of  the  right  was  temporarily  stopped, 


00     m-i^'m  m'lS^    ^^     ^Wr 

^^li**M^>!@*'^^l^ht;  and  it  is  not  necessary  to  shew  that 
W^W^^'^^^W^^^^^^^'^^*^  estate,  through  which  the  way  claimed 


(L0   •  COD  •  •  c«r»  ^"S"    -"S?^  -S*-  •  < 
Oa_^CLr    --<!--^ -.-^L- ^.-L- 


D*^^  «^«i^iq;i^Hi^y  €*?^M^to  the  record  or  previous  interlocutors  in 

.^^^"^•^^■0i>^^he  issue. 
,.•«•  %«••-»-,-*•  .^^^j^j^^^l^  j^  public  right  of  way  through  the  de* 

well ;  in  which  the  following  issue  was 

ifor  forty  years  and  upwards,  prior  to 

e  immemorial,  there  existed  a  public 

ngers,  from  the  Kirktown  of  Bumt- 

^igJoyal  burgh  of  Burntisland,  or  one  or 

fitwards,  along,  or  upon  the  margin  of 

Jm-tlfildefender's  lands,  to  the  western  exfre- 

taliicS'toceeding  to  Starleybum  port  and  har- 
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boor,  and  tx>  the  port  and  harbour,  and  old  and  new  villages  of  Dec.  20.  I85i 
Aberdour,  or  to  one  or  more  of  tbem  ?"  ^-*v^^ 

Tfce foUowing  sketch  will  shew  the  path  along  which  the  right fndoSSS^^. 
of  way  was  claimed,  and  its  relation  in  point  of  position  to  the  ^^^B- 
localities  aOuded  to : 


The  line  from-  A  to  B  indicates  the  pathway  through  the  lands 
ol  Colinswell,  the  defender's  property.  B  to  C  shews  the  con- 
tifmation  of  it  passing  through  the  adjoining  lands  of  the  Carron 
Company ;  and  from  G  it  passes  westwards  to  Starleybum  har- 
Iwor;  and  thence,  through  the  lands  belonging  to  Lord  Morton, 
towards  Aberdour. 

The  trial  took  place  at  Edinburgh  on  the  6th  and  7  th  days  of 
lioTember  1851,  before  the  Lord  Justice- Clerk  and  a  Jury,  when 
a  verdict  was  returned  in  favour  of  the  pursuers.  In  charging  the 
lory  Ids  Lordship  gave  certain  directions  in  point  of  law,  to  which 
the  coonsel  for  the  defender  excepted,  in  so  far  as  his  Lordship 
Erected  the  Jury : — 

1.  That  the  pursuers'  case,  under  the  words  of  the  issue,  did 
not  render  it  necessary  for  them  to  prove  a  right  of  foot-path 
through  the  grounds  or  policies  of  Lord  Morton,  to  the  port  and 
harbour,  or  the  old  or  new  villages  of  Aberdour. 

2.  That  it  was  sufficient  if  a  public  right  of  way  should  be  es- 
tabfidied  to  Starleybum. 

3.  That  to  support  such  public  right  of  way,  it  was  not  neces- 
saiy  that  Starleybum  port  and  harbour  should  have  existed  for 
forty  years  prior  to  1847 ;  and  that  the  fact  of  that  port  and 
hwbour  being  the  private  property  of  Lord  Morton,  would  be  no- 
Mswer  to  the  pursuers'  claim  of  a  right  of  way,  if  proved  in  point 
of  fact 

4.  That  the  right  of  way  claimed  would  be  completely  esta- 


Jded  in  the 
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ier,  if  foot-passengers  could  and  did 

e  old  and  new  villages  of  Aberdour, 

Bing  through  Lord  Morton's  policy 

ip  declined,  when  requested  by  the 

point  of  law — 
for  the  pursuers,  in  order  to  enlade 

ue,  to  prove  either  that  Starleybum 
Irty  years  prior  to  1827,  or  to  prove 

period,  along  the  sea^beach,  through 

Burntisland  or  Eirkton,  to  the  port 
'H^  villages  of  Aberdour. 

I,  under  the  issue  and  record,  to  re- 

c  right  of  way  from  Burntisland  or 

land  harbour,  and  thence  to  the  high- 

l^ay  to  the  port  and  harbour,  or  old 


erruption  of  the  right  of  way  claimed 

J827,  acquiesced  in  by  the  public  for 

'  "  "-1;^  to  exclude  such  right  of  way  on  the 


to  them,  satisfactory  to  their 

t^Wt  P^^^^  footpath,  as  far  back  as  the 

f^i^iP^^I^^'ii^'^^  ^^  expected  to  extend — although 

r  m  any  mstance,  or  only  m  a  few 
:||d^f|^S$^z:g&;g;i^Sig^:g:far  as  forty  years  prior  to  1827 — ^it 
ig^M^4^$Q^ti^t«^!^^  presume,  and,  when  the  evidence 

Bli^^P^^^il^'M^M'^^^1^^^^         the  Jury  ought,  in  point  of 
^IS  €^^?|^lf!l^*l^^  corresponding  to  the  manner 

iPi^P?I^^:iS!i^^?^  during  the  period  embraced  in  the 
WZ^9^^U^i&iii&^'m.M'^^ti^?^r^^^QY  ^^g  j,Q|.  entitled  to  the  verdict 

ence  did  not  positively  apply  to  the 

i|!7orty  years,  supposing  that  the  testi- 

directly  reach  to  these  earlier  years. 

Advocate  (with  whom  HutchUmi  and 
port  of  the  bill  of  exceptions.  It  is 
ic  termini  at  both  ends  of  a  public 
.10;  Rodgersv.  Harvicy  27th  Feb. 
ord  Chief- Commissioner's  opinion  in 
Crawford  v.  MenzieSy  1 1  D.  p.  1 130. 


■^»i 


•^Pi 
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It  is  not  sufficient  to  say  I  walk  up  one  field  and  down  another — Dec  20.  1851. 
this  would  be  a  mere  servitude  spatiandi.     There  is  a  great  "^s-^^^j^^^^^ 
Action  between  a  servitude  road  and  a  public  right  of  way ;  the  and  Others  v. 
one  csD  only  be  used  by  the  owner  of  the  dominant  tenement,  the 
odi»  may  be  used  by  all  the  world.  Starleybum  house  and  harbour 
are  the  private  property  of  Lord  Morton — and  the  defender's 
offer  to  prove  that  these  had  not  existed  for  forty  years  prior  to 
1827  should  have  been  allowed ;  and  no  immemorial  possession 
can  be  presumed  contrary  to  such  ofler  of  proof.     The  summons, 
ecmdesoendence,  and  pursuers'  proof,  embrace  a  right  of  way 
from  Burntisland  to  Aberdour,  by  Starleybum,  and  the  defender 
is  entitled  to  refer  to  the  terms  of  the  summons  and  conde- 
scendence, as  explanatory  of  the  issue. 

Counsel  proposed  to  read  an  interlocutor  pronounced  in  the  case, 
but  which  interlocutor  had  not  been  given  in  evidence  at  the  trial. 

The  Court  objected  to  the  relevancy  of  this  proceeding  in  the 
argument  in  the  bQl  of  exceptions,  which  could  only  be  con- 
adered  with  reference  to  what  actually  took  place  at  the  trial. 
But  after  discussion  the  interlocutor  was  allowed  to  be  read. 

bighs  apd  SoUeitor- General  (with  whom  Macfarhme)  for  pur- 
suers. No  one  can  make  an  arm  of  the  sea  private  property,  by 
merely  building  a  pier,  &c.  Starleybum  is  on  the  sea^shore,  and 
it  is  therefore  unnecessary  to  prove  it  a  public  place.  It  is  naturally 
a  public  place.  Any  point  on  the  sea^-beach — as,  for  instance,  on 
the  banks  of  Forth, — is  a  public  place,  and  may  therefore  be  the 
tensinus  of  a  public  road,  more  especially  if  a  royal  burgh  be  the 
other  terminus.  There  is  no  authority  for  holding  a  public  right 
of  way  must  go  from  one  town  to  another  town.  Stair,  in  the  pas- 
sage referred  to  by  the  defender,  had  in  view,  not  a  public  footpath, 
but  a  high  road,  which  is  regulated  by  statute.  It  is  quite  sufficient 
to  make  up  the  prescriptive  period  of  forty  years,  that  one  line  of 
road  may  have  been  used  for  twenty  years,  and  another  line  for 
twenty  years — if  the  terminus  has  been  the  same  during  the  whole 
period.  It  is  incompetent  to  refer  to  the  summons,  or  other  pro- 
ceedings in  process,  in  explanation  of  the  issue ;  Lord  Brougham, 
quoted  by  Lord  Justice- Clerk,  in  Berry  v.  Wilson^  1st  Dec. 
1841, 4  D.  139.  It  is  sufficient  to  go  from  a  public  place,  merely 
as  a  walk,  and  return ;  Oswald  v.  Lawrie,  5  Murray,  p.  6. 

The  Lord  Justice-Clerk,  with  reference  to  the  issue  and  the 
directions  he  had  given  to  the  Jury,  explained  that,  westward  of 
Hr  Young's  lands,  and  of  Starleybum,  were  the  policy  grounds  of 
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Dec.  20. 1851.  tbe  Earl  of  Morton ;  and  the  defender  had  contended  at  the  trial 

OuthbertBon  *^*^*  ^  ^®  satisfied  the  Jury  that  there  was  no  right  of  way 
and  Others  v.  thtougfa  Lord  Morton's  grounds,  and  that  all  parties  who  took  ad- 
Toung.  vantage  of  any  private  footpath  within  these  policies,  did  so  either 

by  permission,  tolerance,  or  trespass,  he  was  entitled  to  a  verdict — 
in  other  words,  that  the  pursuers  could  not  prove  a  right  of  way 
through  the  defender's  grounds,  if  the  defender  proved  there  was 
no  right  of  way  through  Lord  Morton's  grounds.     This  struck 
him  as  a  most  extraordinary  way  of  meeting   the   case;    but 
that  the  defender  relied  on  such  a  defence  as  the  principal  part 
of  his  case  was  evident ;  for  when  he  intimated  that  snch  evi- 
dence would  not  avail  the  defender,  his  counsel  led  do  counter 
evidence  to  shew  that  there  had  not  been  a  full  and  complete  public 
use  of  the  footpath  through  his  own  grounds,  and  contented  him- 
self with  excepting  to  his  decision.     The  pursuers  could  not  be 
called  on  to  prove  that,  which,  though  proved,  did  not  establish 
any  right ;  for  Lord  Morton  was  no  defender  here,  and  the  issue 
did  not  put  any  question  to  the  Jury  respecting  his  lands.     He 
did  not  think  it  necessary,  in  this  case,  to  prove  a  public  place  at 
both  ends  of  the  road,  although  he  gave  no  opinion  on  that  ab- 
stract point  which  should  preclude  him  firom  considering  it,  should 
it  come  before  him  in  another  shape.     No  doubt,  the  use  or  posi- 
tion of  the  footpath  might  acquire  a  more  important  character  by 
the  changes  that  took  place  at  either  end  during  the  forty  years ; 
but  as  many  of  the  oldest  witnesses  talked  of  it  as  an  unquestion- 
ably open  path  prior  to  1792 — the  date  at  which  Starleybum  pier 
and  harbour  was  built — he  considered  it  of  no  importance  in  tbe 
case,  that  the  pier  and  harbour  did  not  exist  at  the  beginning  of 
the  forty  years,  during  which  period  it  was  necessary  to  prove  the 
public  use  of  the  foot-path.     Then  the  fact,  that  the  pier  and  har- 
bour were  Lord  Morton's  private  property,  could  not  affect  tbe 
pursuers'  right,  if  such  a  right  could  be  proved,  to  pass  through 
the  defender's  lands.     It  was  enough  for  tbe  pursuers  to  prove 
that  the  public,  forfoi*ty  years  prior  to  1827,  asserted,  enjoyed, 
and  exercised  a  right  of  footpath  through  the  defender's  grounds, 
without  troubling  themselves  how  they  proceeded  farther  west- 
ward ;  and  that,  though  the  defender  shewed  tolerance  or  per- 
mission for  every  man  that  had  passed  through  Lord  Morton's 
grounds,  that  would  not  affect  the  exercise  of  a  public  footpath 
to  the  extremity  of  the  defender's  property. 

Lord  Mbdwyn.      If  it  were  competent — which  the  case  of 
Berry  told  him  it  is  not — he  would  not  construe  this  issue  with 
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refereaee  to  the  suminons  or  record,  or  any  interlocutor  in  the  Dec.  20. 1851. 
eaose.    It  seemed  to  be  very  distinct  and  intelligible  in  it$elf,      tjj"*' 
•od  requires  the  pursuer  to  establish  during  the  specified  period  And  Othen  9. 
the  public  right   of  ivaj   for  foot-passengers  through  the  de-^°"^^' 
imier^s  groundS)  by  proving^   Ist^  Such  right  from  the  Kirk* 
Urn  Jiarbour  or   burgh  of  Burntisland,  leading  westwa^rd;   2c/, 
Aiong  or  upon  the  sea^beach  through  the  defender's  lands ;  def. 
To  the  western  extremity  thereof;  4tA,  And  thence  proceeding, 
dnt  IS,  the  footpath,  to  Starleyburn  port  and  harbour,  and  to 
Aberdour  port  and  harbour,  and  viltages,  or  one  or  more  of  them. 
It  must  be  a  right  of  way-^^-one  footpath^^from  Burntisland  to 
one  or  other  of  the  four  places  mentioned  to  the  westward — a 
fMw  right  of  way — from  one  place  of  resort  for  the  public  to 
sDodier  place  of  the  same  character,  which  character  is  not  put 
in  the  issue,  but  must  be  proved  at  the  trial.     This  quality  of 
«  paUic  right  of  way  is  explicitly  laid  down  in  Stair,  and  so 
stated  in  the  case  of  Bodgers;  and  by  Lord  Fullerton  in  adjust* 
BDg  this  issue ;  and  apparently  assented  to  by  the  other  Judges. 
Therefore  if  the  pursuers  stop  at  Starleyburn  in  tbeit  proof  of  a 
public  right  of  way,  it  would  be  necessary  to  establish  that  the 
Starieybuni  x>ort  and  harbour  is  a  public  place ;  and  if  they  wish 
to  a^oid  this  necessity,  they  must  prove  this  right  on  to  some  of 
the  Aberdours,  when  the  tight  of  way  being  established  west- 
wards to  a  public  place,  any  intermediate  place  is  public  also,  and 
«91  give  to  its  inhabitants  settling  there  the  public  right  which 
his  been  acquired  for  the  place.     There  is  nothing  in  the  issue 
as  to  the  public  road  in  continuation  of  the  footpath^  or  the  foot- 
(ttth  abutting  upon  it ;  aud  he  hesitated  to  hold  that,  by  getting 
from  Starleyburn  to  the  high  road  at  the  old  toll-bar,  any  how-^ 
even  by  trespass,  for  instance — a  continuous  public  right  of  way 
to  be  connected  by  means  of  the  high  road  of  Aberdour,  so  as  to 
predyde  the  necessity  of  proving  Starleyburn  to  be  a  public  place, 
va3  thereby  established.    He  was  aware  that  in  a  process  to  which 
Lord  Morton  is  not  a  party  no  right  of  way  through  his  grounds 
can  be  established,  but  this  cannot  prevent  the  necessity  of  the 
puisoav  shewing  and  proving  a  right  of  way  along  the  defender's 
lands  to  a  public  (^ace. 

He  was  for  sustaining  the  1st  and  4  th  exceptions  in  connec>- 
inoa  with  the  ^th  negative  one.  As  to  the  7th,  it  is  excluded 
by  the  issue,  bat  it  was  not  pressed  by  the  Lord  Advocate,  who 
thought  he  could  plead  it  at  another  period  of  this  cause.  The 
direction  ia  the  8th  exception  seems  to  lay  down  sound  law. 
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iirst  thing  to  be  done  here,  is  to  at^ 
the  issue. 

tit  to  the  Jury,  was,  whether  for  forty 
a  public  footpath  from  Burntisland 
der*8  lands,  to  the  western  extremity 
to  be  tried,  and  the  issue  might,  and 
here ;  whatever  other  actions  the  pur- 
have,  or  may  contemplate  against 
other  parties,  their  business  in  this 
lands  alone;  and  therefore  it  was 
ootpath  had  been  established  through 
oes  on  to  mention   the   subsequent 
ing  whether,   after   it  reaches   the 
it  thence  proceeds  to  certain  spe- 
^r  of  them.  These  places  are,  '*  Star- 
^J^^l^d  "  the  port  and  harbour,  and  old  and 
$i?ll^«S2^5Nfi?:S!kilG^ii^-M^t  was  admitted  to  us  by  both  parties, 

^  Z^&:i^mfomA^WifiA&t*WMr'S2f  ^A^»  include  Starleybum,  and  are 
.k«i„^«3»_      ^     -:««:»_e9_  _s?pj  harbour,  and  new  and  old  villages 

the  questions  put  is,  whether  there 

Sf^^5|||p:glc^5[C^S^^I ^^^^  ^^  defenders  lands,  ^^ and  thence 

^SS^il^^'^ft^j'Mf  ^^^^  harbour.     This  port  or  bar- 

5|i<|^i^«^«i]i5WxU^«|S.^||i/ic^  nor  is  there  any  specification  of 
--iC?it2e£^|Ci^^,^|^j^^q^5«^g^  road,  after  it  leaves  the  defender's 

*"M*'^^wi^>^Sziils  no  mention  of  its  Rointr  through  the 

*   "  ^  merely  referred  to  as  a  road  which, 

iiip'^^^^'^S^  western  extremity,  proceeds,  no  mat- 

-.54.  -i-,«iii»ss**^^^i!*0?Z^!<>  the  harbour  or  the  villages  of  Aber- 

i!^«gi?^em. 
•Sf®*  il^Cil'J^^^Tli^^f^'e^'J'^g  of  the  issue,  I  disregard  entirely 

^-e^• -a-avfcfc  ero  -a»i» -aWi*  "i^*  •iSSS*  •  •  •   1    .  ,      . 
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•'<^«'ft'-^  «7;^y^^ping,  which  its  own  words  do  not  war- 


ilH|P»^lSt&^?^3i'M  ^^  ^  ^^  record,  or  to  judi- 

|l^^«;iBfiltsi^2^>l|^  that  the  issue,  as  adjusted  by 

'B^^Mtcm^^fi^  Its  framers  meant. 

ders  except  to  the  deductions  which 

did  give,  I  think  that  the  answer  to 

ssarily  out  of  the  issue.     Nor  are  the 

As  to  the  last,  the  8th,  I  think  the 

agreeable  to  common  sense  and  to 

efender's  principle,  it  would  be  ille- 

years'  possession  to  be  proved,  if 

month,  or  even  a  day,  if  it  could  be 
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to  which  the  direct  testimony  of  a  witness  did  not  extend  Dec  20.  I85i. 
podtaebi.    We  have  the  authority  of  the  House  of  Lords  in  the  ^  ^TT^^'^ 
ease  of  Harvey  for  holding  that  this  is  not  law.     I  therefore  think  and  Others  0. 
tint  the  whole  exceptions  ought  to  be  disallowed.  Young. 

Lord  Murray  concurred  in  thinking  the  exceptions  should  be 
diss&owed.  Li  regard  to  the  grand  objection  by  the  defender, 
duU  tbere  is  no  public  place  as  a  terminus  to  the  road  in  question, 
lie  18  wrong.  The  road  went  along  the  margin  of  the  most  pub- 
Be  road  in  the  world,  the  sea.  Besides,  the  notion  that  there 
dioiiki  be  two  public  termini  to  a  road  along  which  a  public  right 
of  way  was  claimed,  although  supported  by  the  opinion  of  Lord 
Stair,  18  erroneous.  On  this  subject,  Lord  Elchies,  one  of  our 
greatest  lawyers,  gives  a  different  and  a  more  sound  opinion. 
Ekhies*  Annotations  on  Stair,  b.  II.  tit.  Tii.  p.  233. 

The  Ck>URT,  by  a  majority,  disallowed  the  bill  of  exceptions, 
with  expenses. 

Wathertpoon  cmd  Macky  S.S.G.,  Agents  for  Pursuers. 
Alexander  Hutchison^  S.S.C.,  Agent  for  Defender. 


SECOND  DIVISION. 
Darling  (Mbin's  Trustee)  v.  Mein.  ^^^  209. 

AKtittttpiial  Contract — Sequestrated  Estate  of  Husband —  Wife  ranking  with 
Cbd&brt.— An  absolute  conyeyance  to  a  wife,  by  antenuptial  contract,  of 
tJie  boosehold  furniture,  will  not  entitle  her  to  rank  along  with  her  hus- 
band's creditors  onbis  sequestrated  estate,  during  his  life,  for  the  value  of 
tbe  fiimitore. 

By  antenuptial  contract  of  marriage,  of  date  28th  Septemberjpec.  20. 1851. 

1846,  James  Mein  made  over  to  his  wife  the  liferent  of  certain  ^^y^'^ 
mbjects  in  event  of  her  surviving  him,  and  further,  "  conveyed,  ^Sn"^  * 
disponed,  and  made  over,  to  and  in  favour  of  his  said  spouse,  abso^ 
htehfj  the  whole  household  furniture  and  plenishing  then  absolutely 
bdonging  to  him,  or  which  he  might  acquire  and  use  for  household 
purposes  during  the  subsistence  of  his  marriage,  including  silver- 
pbte  and  heirship  moveables."  The  contract  also  contained  a 
declaratory  clause,  to  the  effect  that  no  heritable  or  moveable 
wbjeets  presently  belonging,  or  hereafter  to  belong  to,  his  wife, 
iboold  iall  to  the  husband  in  virtue  of  his^u^  mariti^  or  be  liable 
tobis  deeds;,  or  subject  to  the  diligence  of  his  creditors. 

Qd  \Sih  August  1850  the  estates  of  James  Mem  were  seques- 
tnted,andbe  died  on  the  9th  February  1861.     The  household 
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^v^" 
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trustee,  and  the  proceeds  of  the  sale 

W^^  Upon  the  1 2th  June  1851,  Mrs  Mein 

itWfd  pari  passu  with  the  other  creditors  of 

|l@^Wh«f@te  sum  of  £314  :  2  :  ly  as  the  value  of 

fvM^  by  the  trustee,  whereupon  an  appeal 

^dow  to  the  Sheriff  of  Roxburgh^  who 

-eferable^  in  re  in  the  articles  of  far- 

limant,  yet  that  sljus  erediti  was  thereby 

ig  her  to  be  ranked  along  with  the  other 

RijPi'or  the  value.     Against  this  deliverance 

I'Mttwrht  by  the  trustee. 

OS     0<0      dHA      flBb      ®9     ^^ 

ly B]^Wjp»  m  t|l^iiii t  contended,  that  the  claimant  had  ac- 
I mmk^tm^kM''^^  under  the  contract  of  marriage  to  the 

'fS^  possession  at  the  date  of  the  sequestra- 
^tration  he  was  completely  divested  of 


« '•])>>' ) 


'•Hlf^ 


■?WWP' 


6  Q    I OO  •  m^ji-»  •  C9  •  — JSJ"  -^S?- 


ESS  talB  w^^^ 


i|^fi^ai^Ii£lipersonal  obligation  remained  of  such  a 
^  1  a  -*«.•  ^  right  to  rank. 

the  respondent  contended  that  the 
:$ld^tCv^ scSrr^^  an  onerous  deed,  and  the  terms  of  the 

^M'^^'i^^^rH  4.IaC^j:^?7Z^S3  de  presently  are  sufficient  to  confer  dijus 


-*M.-,iiir'i'i^l^i|!T^''l!!*)^^®'™^  ^^  r*^*^  upon  her  husband's  seques- 
^tv^eS^^^^^slb^llIijQjbf  £314,  2s.  Id.,  the  proceeds  of  the  fur- 

•      ^jSm"  •  C«  •  •^^  •:^»  *£L'^  •aSfc*  •AV* 


)0 
■^»    DO    «^» 


_  This  is  a  very  clear  case.     Mein  by 

:#^ilttW|bCfiI  IlilLt^C^sW^      over  his  furniture  absolutely  to  his 

her 

against 

*S4]!^!Q^^ri!^|nr||ili^^  He  is  sequestrated;  then  the 

-#»-ia!fi-.-ffli--A--i2Jfirfas£^g^^^^j^jj^g  ^^  Ijg  ranked  for  the  price  of  it 


-«l«:Si^  «filii®:sIifJwr^iifi?AUf|to   her  whole  liferent  rights  provided  by 
*«l)i^i6:i{8^di$:d]H:l'lCllSsipp«al  must  be  sustained  with  expenses. 

li^feoi^fiii^iiN^rred. 

t^^ngly  sustained  with  expenses. 
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^:ji^  Agents  for  Appellant. 

d  and  Greig,  W.S.,  Agents  for  Bespondent. 
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SECOND  DIVISION. 

M.  P.  Stbwart  and  Otheks  (Stewart's  Trustbbs)  v,  Stewart  jj^^  j|q^ 

AND  Others. 

Truit-settlement—Legitim. — A  testator  left  his  whole  property  to  trustees, 
to  be  ^yided  among  his  children — the  shares  payable  at  certain  fixed 
periods,  and  the  deed  being  in  terms  which  satisfied  the  Coijrt  that  the 
shares  were  not  to  vest  till  those  periods.  Eight  children  survived  the 
testator,  three  of  wliom  died  in  minority.  Held  that  the  survivors,  who 
tfeeiDselves  took  under  the  deed  in  preference  to  their  legitim,  could  not 
dsm  the  l^tlm  of  the  predeceasers. 

1S^-9€Ukment — Construction-^Share — Right  to  dtepme, — ^Where  a  tes- 
tilor  left  hta  property  to  be  divided  among  hia  ohiklreD,  sons  and 
^sB^ters,  the  trustees  being  required  to  re-invest  the  daughters'  shares, 
and  take  the  securities  to  them  '^  in  liferent  for  their  liferent  use  allenariy," 
aa4  the  lawful  issae  c£  their  bodies  in  fee ;  and  where  ibe  testator  fdso 
provided  genemlly  that  in  the  event  of  any  of  his  ehildren  dying  without 
hwftl  heirs  of  their  body,  their  share  should  be  divided  among  the  fur- 
viFoa.  Held  that  the  daughters  have  power  during  their  lifetime  to 
£apQ6e  of  the  sums  left  to  them  in  the  event  of  their  not  having  issue. 

h  1825  the  late  James  Stewart  conveyed,  by  trust-disposition  Dec.  20. 1S51. 
and  settlement,  his  whole  property  to  the  pursuers  as  trustees.  ^  '^'"^^'"^ 

.-  .^  .  .  1  •  i_    i_  !•  i/«i  Stewart  and 

After  specifying  various  purposed  which  the  trustees  were  to  lurnl,  otheH  v. 
the  deed  appoints  the  trustees  to  convey  ta  the  issue  of  his  then  ^^^^'**^  *^^^ 
marriage,  ^^  equally  among  them,  share  and  share  alike,''  the 
vhok  of  his  means  and  estate,  and  be  appointed  *^  the  said  con- 
veyance  to  be  made  at  the  periods,  and  subject  to  the  conditions 
foOowing,  namely,  if  a  son  or  sons,  upon  his  or  their  attaining  the 
age  of  twenty-five  years  complete,  but  not  sooner ;"  *^  and  if  a 
daughter  or  daughters,  upon  her  or  their  severally  attaining  ma- 
jority. But  my  said  trustees  are,  in  this  last  case,  hereby  directed 
and  required  to  reinvest  the  share  or  shares  of  my  estate,  herita- 
ble or  moveable,  coming  to  her  or  them,  on  such  security  as  they 
diaU  see  proper,  taking  the  conveyances  or  securities  thereof  in 
fiTour  of  my  said  daughter  or  daughters  in  liferent,  for  their  life- 
reot  use  allenarly,  and  to  the  child  or  children  to  be  lawfully  pro> 
created  of  her  or  their  bodies  in  fee ;"  and  he  declared  that,  in  the 
event  of  his  children  dying  before  these  ages  specified,  his  trus- 
tee should  make  over  his  property  to  his  brother  William. 

Stewart  executed  a  supplementary  deed  in  1830,  which  directed 
Us  trustees  **  upon  my  daughters  attaining  majority  or  being  mar- 
ried, or  i^n  my  sons  attaining  the  full  age  of  twenty-five  years,  to  de- 
nude themselves  of  their  respective  portions  of  my  estate,  in  terms  of 
tbe  foresaid  proviso  in  his  deed  of  settlement;  and  in  the  event  of 
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Kng  without  lawful  heirs  of  their  owr 

tthe  share  or  shares  of  the  deceaser, 
divided  among,  or  invested  in    the 
e  survivors  or  survivor,  share    and 
said  deed  of  settlement.     Stew^art 
p^'his  wife,  and  leaving  eight  children, 
Mary,  now  Mrs  Kennedy,  William, 
[let,  and  Joatma.     Of  these  William, 
attaining  ten  years  of  age. 
member  1848,  and  Miss  Helen  Love 
having  attained  majority,  and  Mary 
about  to  marry,  the  trustees  raised 
depoinding,  with  a  view  to  the  distri- 

[ed  claims,  the  Lord  Ordinary  (Ivory) 
le  avizandum  to  the  Court. 


m-yt-m  a 


S^^&^^f^"V^^ed.     The  Court  decided  that  they  had 
&Igd:^>£i||:t{|^  till  the  age  of  twenty-five  in  the  case 
r||Ii^|i^^iMl>M&t^  in  the  case  of  daughters. 

._  «*  -.^^  «-  ^«r,  **    -«     before  the  Court.     The  first  ques- 

gitim  of  the  predeceasing  children, 
•i|Si^?i;!i^>iJl?lS^Jl^liorae  of  the  survivors. 

•§• -i-  rf^r  :i§:  :i§:  ^:m:  :^: 

***i[#J^n!^P©»^il't2iC,  with  whom  Gordon^  for  Mrs  Kennedy 
:i5Ci^ii?^*^H^S4«^i|Maw  Stewart,  and  their  curators.  The 
^c|{:h§^^nl§I^^8fxres  of  the  deceasing  children  under  the 

^M^^^^^^lf ^^^!^fi§^l  ^^^  ^^^^^  ^^S^^  rights  are  unaffected. 
^:f  ?it^sl^<^<^f^^  them ;  the  children  themselves  had 

~    ""  •§'^*!ii*-§^^||^?w  ^S^^°8  ^^®^  ^°  minority,  they  did  no  act  to 
3^;tg5^j9¥ncc^;ii!*At  common  law,  therefore,  they  were 
Ji'itaPl^ibi&i^I^ai^iCfAlie  legitim,  which  vests  ipso jurcj  and 
^ar  .«   aa    •^■^««-»«— 'S^4fg^ion:_Beirs  Principles,  sec.    1586; 

,S>.  8170.     Were  it  not,  therefore,  that 

^junder  the  settlement,  their  claim  for 

re  would  be  indisputable  at  common 

fiiauthority  of  Breadalbane's  Trustees  v. 

P%Aom,  5th  March   1840,2  D.  131, 

er  the  settlement,  they  cannot  also 

^  accruing  to  the  deceased;  if  they 

nnust  reprobate  the  settlements.     But 


No.  110.  COURT  OF  SESSION.  237 

that  case  differs  from  this.     There  the  child  had  claimed  legitim  ^<^c.  20.  id5l. 
in  Ids  own  right.     Counsel  referred  to  the  case  of  the  Duke  <lf  gt     it     d 
15th  December  1843,  6  D.  250:    If  any  of  the  pre- Others  v. 


deceasing  children  had,  by  settlement,  conveyed  to  thcsurrivingQ^^^*^^ 
brodieis  and  sisters  their  shares  of  legitim,  the  survivors  could 
undoubtedly  have  taken  it  without  repudiating  the  settlement. 
Wby  may  they  not  also  take  it  by  the  operation  of  common  law  ? 
Tmbidl^  17th  March  1848. 
The  Court  did  not  call  for  an  answer. 

Lord  Jcsticb-Clbrk.  The  deceased  children  died  before 
they  were  capable  of  judging  whether  they  should  claim  the  legi- 
tfan  or  take  under  the  deed  and  nobody  could  have  exercised  this 
light  of  choice  for  them  whUe  they  were  in  life.  Therefore,  up 
to  the  date  of  their  death,  we  cannot  say  the  legitim  was  theirs 
more  than  the  provisions ;  and  I  know  of  no  authority  for  saying 
dial  after  death  an  option  of  this  sort  can  be  exercised  on  behalf 
of  an  individual  who  died  in  pupillarity.  But  the  present  claim*^ 
uts  come  forward  as  in*  right  of  the  deceased  children,  and  they 
ask  ns  to  look  on  the  legitim  as  the  only  right  in  these  children 
at  the  time  of  their  death.  We  cannot  do  that,  for  we  see  the 
rigbt  in  the  child  of  a  greater  interest,  viz.  to  the  provisions ; 
for  that  it  was  greater  appears  from  this,  that  the  other  children 
claim  their  provision  under  the  deed,  and  in  preference  to  their 
legitim.  The  right  under  the  succession  opened  to  the  deceased  ^ 
<!h3dren  as  much  as  the  legitim.  Their  shares  under  the  settle- 
ment did  not  indeed  vest ;  but  their  right  of  succession,  and  claims 
under  the  settlement,  opened  by  the  death  of  the  father. 

The  other  Judges  concurred,  and  the  Court  refused  to  sustain 
the  claim. 

In  the  same  case  another  question  came  before  the  Court,  on  a 
daim  by  Airs  Kennedy  and  Margaret  Stewart,  to  have  it  found, 
that  during  their  lifetime,  they  have  power  to  dispose  of  the  sums 
directed  to  be  invested  in  their  favour  in  liferent — and  their  issue 
in  fee — the  former  (Mrs  Kennedy)  in  the  event  of  her  not  being 
survived  by  issue — the  latter  in  the  event  of  her  surviving  the 
period  when  such  investment  falls  to  be  made,  and  dying  without 
issue. 

MUlar  and  Marshall^  for  James  Stewart,  objected.  The  daugh- 
ters have  by  the  settlement  a  mere  liferent — the  conveyances  are 
to  be  taken  to  them  in  liferent  for  their  ^^  liferent  use  allenarly," 
vrhich  is  the  term  used  in  the  deed.     Therefore  thev  have  no 
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9  in  the  event  of  their  dying  without 
the  shares  liferented  by  them.  For 
directions  for  the  disposal  of  it  **  in 
children  dying  without  lawful  heirs  of 
id  appoint  the  share  or  shares  of  the 
D  equally  divided  among  them,  or  in- 
jpehoof  of  the  survivor  or  survivors, 
ms  of  the  said  deed  of  settlement. 

^Hi^it  the  policy  of  our  law  to  encourage 

knoney,  and  it  may  be  laid  down  that 

^y  by  very  precise  declarations  of  in- 

Igf  nt  form  of  expression  carrying  out  this 

IdBt  B^^'^MiBMilaBust  was  constituted  and  the  trustees 

'^RS'5)SiH;^yBvest  the  shares  of  the  truster's  estate 

~'"'     ight  have  been  provided  that  they 

tution ;  but  this  is  not  done.     The 

lSSt^0||»ii^th^trlttM|^8«|^the  supplementary  deed  to  divide  the 

>«^*M^;l|ij^|^^w0g-^nr^ren    among,  ^r  mvest  them  for  the 

"^^^i^^^ -'P^^W^^W 'W       pei'iod  of  division  and  investment 

!S^4iS^Mlifis^;ri;fulS04^  event  is  one  which  has  at* 

®®^m»ai'pxlpS^-"?^a|0aW^     does  not  look  forward  to  any  futnre 


_  _    _     „  ^f  ^^^  daughter's  portion  is  for  the 

3|B!^li§i^35|E^<J^.l!pJ'hey  are  not  directed  to  provide  for 

"  ~    ""  ''       ^Brthe  non-existence   of  such   children. 


■•-§Sf„ 


_00__j*,^ 


IplHI^'-lvij^^ljp^^^E^  ?iinio  substitution  put  into  the  securities 

f  i&4^i&i@r«ffbdlld«^  the  absence  of  such  substitution  make 

^alfifllliflC^ki^S-fttf^^c^afx  provision,  the  testator  dies  intestate. 
•«^%.«se*jo±pui«j:^a.^i»a:iHj-^|jg  f^^  ^^g  ^^y  ^  ^.j^^  liferent  of  each 
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00        BW 


-^fl^:§^pf^pi9^^^^>e  by  giving  it  to  the  children  of  his 
^J^i^^-^ifQi^Sil^W  effectual  may  depend  on  the  existence 
«iV  4f^£li^>Ki|A]Mp^^||[t^  of  It  IS  clear  m  their  favour, 

iMe^llgontingency  so  far  as  the  testing  on  it 
»on. 
tied,  and  the  Court  sustained  the  claim. 

entf  W.S.  Agents  for  Trustees. 


Agents  for  Children. 
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HIGH  COURT  OF  JUSTICURY. 
THB  LoBD  Justicb^-Clbrk,  Lords  Cockburn. 

AVD   ItORT* 

Simpson  v.  Crawford  and  Dill. 


No.  111. 


aii9eumnatidLibmxbkm^2  and  3  WUL  IV.  c.  68,  sec.  12— PaocAni^- 
Reqnskes  of  Statute. 

This  was  a  suspension  and  liberation  for  the  complainer,  who  Dec.  22.  I85i. 
ittd  been  convicted  at  the  instance  of  the  respondents,  who  were  _. 

*  Simpson  V, 

tte  jobt  procurators  fiscal  in  tlie  Justice  of  Peace  Court  of  Lauder,  Crawford,  &c. 
of  contraTening  the  2  and  3  WiH.  lY.  c.  68,  §  2,  by  trespassing 
ea  the  groonds  of  the  Earl  of  Landerdale  in  search  of  game,  and 
sentenced  to  pay  a  fine  of  L.2,  lOs.,  with  17s.  6d.  of  expenses, 
which,  to  be  unprisoned  for  two  months. 


OgOogy  for  the  suspender,  inter  aliay  objected  that  the  complaint 
in  the  Court  below  had  not  been  preceded  by  the  oath  of  a  ere* 
dible  witness^  required  by  the  11th  section  of  the  above  statute; 
Smitk  T.  Forbesy  22d  July  1848,  Arkley'a  Justiciary  Repor^,  p. 
508. 

Pemnetfy  in  support  of  the  conviction,  referred  to  the  case  of 
PhOips  V.  Lord  Roeslytiy  Scottish  Jurist,  v.  433,  14th  June  1833. 

The  Court  held  the  objection  fatal  to  the  conviction.  They 
therefore  passed  the  bill  with  expenses. 

J.  Coeene^  W.S.,  Agent  for  Saspender. 

G^bmm'Craif8t  DalxieUj  and  Brodiey  W.S.,  Agents  for  Respcnd^ts, 
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BaroRBTHB  Lord  Justicb-Clbrk,  Lords  Wood  and  Colonsay.  No.  112. 

Park  and  Othbrs  v.  Earl  of  Stair. 

Court  of  Justiciary — Jurisdiction — Remew-^Solway  Fiahvng^  Act — ^A  con- 
viction under  the  Solway  Fishing  Act,  44  Geo.  HI.,  c  45,  sees.  9  and 
17,  followed  by  the  infiiction  of  a  penalty  and  imprisonmexrt,  is  not  re- 
viewable by  the  Court  of  Josticiary. 

This  was  a  suspension  and  liberation  for  the  complainers,  who,  J^^- 1^- 1^^^- 
iD  a  prosecution  at  the  instance  of  the  Earl  of  Stair,  had  been  con- «  "T&Tr 
vieted  at  Stranraer  before  certain  of  the  Justices  of  the  Peace  for  Earl  of  Stair, 
the  county  ol^Wigton,  of  a  contravention  of  the  44  Geo.  III.  c.  45, 
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Fishing  Act.    Under  sec.  9  of  that 
rson  or  persons,  not  being  the  owner, 
y,  or  the  agent,  servant,  or  fisherman 
ffarmer  of  a  fishery,  or  other  person  hy 
jjiereunto  lawfully  authorised,  shall  at 
n^f  fishing,  as  prohibited  by  the  statute, 
t  offence,  forfeit  and  pay  the  sum  of 
ence,  the  sum  of  fifteen  pounds,  and  for 
riBkce,  the  sum  of  twenty  pounds,  and  shall 
Iff » &c.  And  by  section  1 7  it  is,  inter  aUa^ 
^     Jent  distress  or  distresses  shall  not  be 
^(■penalties,  and  costs,  shall  not  be  im- 
^^«hall  and  may  be  lawful  for  any  such 
eace,  or  Sheriff,  or  Stewart-depute,  or 
^^^.^^agistrates  aforesaid,  and  he  and  they  is 
iv^T^T  authorised,  empowered,  and  required, 
**    it  every  such  offender  or  offenders  to 
action  for  the  county,  shire,  stewartry, 

•  »'55r»  '^••••■^  4^aV  <  S  ^  •/  • 

P^^^S^^l^g^^  such  Justice  or  Justices  aforesaid 

i^  wiHiC^S^ceeding  three  months,  nor  less  than 

'^'^c^e  second  offence,  for  any  time  not  ex- 

than  two  calendar  months  ;  and  for 

ence,  for  any  time  not  exceeding  nine 

calendar  months,  there  to  be  kept  at 

fj^^pnuain  without  bail,  or  mainprize." 

*^  rietor  of  the  fishings  in  the  water  or  river 


;iS^3i»^«^^^lS^^i^^^^        which  runs  into  and  communicates 

'^f2^i^«W^^li'^^ii*the  Justices  of  Wigton,  setting  forth 

-^»i^n^^ri  been  committed  by  the  complamers. 


mta', 


iln^i 
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ts  contained  in  the  above  sections  of 


'^^^^El^'^'^^^^^yWi''^  ^^^  infliction  of  penalty  and  imprison- 


is- 


|r  Parks,  blacksmith.  New  Luce ;  John 
the  village  of  New  Luce ;  and  Robert 

^4ie  said  village  of  New  Luce;  have  re- 
convicted before    us,   three   of   Her 

|:  Peace  for  Wigtonshire,  of  having  on 
r  on  or  about  that  time,  with  a  pointed 
d,  or  destroyed,  or  attempted  to  take. 
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killy  or  destroy,  a  Balmon,  grilse,  salmon  trout,  or  some  other  fish,  Jan*  is.  1852. 
in  the  Cross  Water  of  Luce,  in  the  parish  of  New  Luce,  andp  ^  ^ 
that  in  contravention  of  the  ninth  section  of  the  Act  44  Geo.  Earl  of  Stair. 
III.  c.  41,  entituled,  &c. ;  and  have  been  sentenced  and  adjudged 
to  pay  and  forfeit  for  the  said  offence  the  sum  of  five  pounds 
sterling  each  of  penalty ;  the  said  several  sums  to  be  paid  to 
the  Right  Hon.  John  Hamilton  Dalrymple,  Earl  of  Stair,  the 
complainer:  And  whereas  the  said  John  Park  or  Parks,  John 
Wangh,  junior,  and  Robert  Dickson,  have  failed  to  pay  down  to 
the  complainer  the  said  penalty  and  expenses,  in  terms  of  the  said 
statute,  warrant  is  hereby  granted  to  commit  the  said  John  Park 
or  Parks,  John  Waugh  junior,  and  Robert  Dickson,  respectively, 
to  the  jail  of  Stranraer  for  the  period  of  three  months  from  this 
dtte,  unless  the  said  penalty  and  expenses  shall  respectively  be 
sooner  paid,  and  warrant  also  to  the  keeper  of  the  said  jail  to  re- 
ceive, detain,  and  liberate  them  accordingly." 

The  complainers  presented  their  bill  of  suspension  and  libera^ 
tbn  in  this  Court,  on  various  grounds  of  irregularity  and  incom- 
petency, and  answers  were  given  in  for  Lord  Stair,  in  which  an 
objection  in  limine  to  the  jurisdiction  and  power  to  review  by 
the  Court  of  Justiciary  was  taken. 

M.  Bell  and  the  Dean  of  Faculty^  for  Lord  Stair,  supported  this 
objection.  The  proceedings  in  the  Court  below  do  not  shew  a  proper 
eriminal  offence.  There  is  a  mere  statutory  instance — there  is  no 
public  prosecutor,  or  concurrence  of  such  officer ;  and  no  public 
interest  appears  to  be  recognized.  The  prosecution  was  simply 
for  a  contravention  of  the  statute.  This  contravention  is  not 
shewn  to  have  been  of  a  criminal  nature.  The  primary  sanction 
Q  a  pecuniary  penalty,  and  there  can  be  no  review  in  this  Court ; 
M'Daaald,  17th  February  1844,  2  Brown,  107;  Dunlopy  2001 
Jimel835,  13  Shaw;  Phillips,  12th  January  1847,  9  D. ;  Som-^ 
menaiey  1st  June  1844,  2  Brown;  Addison,  22d  July  1848,  Ark- 
ley's  Reports ;  Bobinsouy  16th  February  1837,  15  Shaw,  672: 
Campbellj  22d  November  1847,  Arkley's  Reports. 

Logan  and  the  Solicitor^  General  for  the  complainers,  and  in 
support  of  the  bill,  referred  to  the  case  of  Clark  v.  Johnston,  I787f 
Mor.  11818.  It  is  sufficient  if  the  object  against  which  the  law 
is  directed  is  of  public  importance,  and  here  it  is  not  a  private 
inlerest  merely  that  is  involved.  The  interest  shewn  does  not 
pertain  to  a  particular  stream,  but  to  a  large  arm  of  the  sea. 
Tbe  whole  statutes  relating  to  salmon-fisheries  have  been  con- 
flkiered  matters  of  public  policy. 
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The  Court  are  of  opinion  that  this 
previous  decisions.    We  can  draw  no 
lustain  the  objection,  and  dismiss  the 
|l)enses. 

|3.C.,  Ageiit  for  Complainer. 
^jSf^W^'^  Ageilts  foif  the  Earl  of  Stair. 
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||J|l4  FfcL,  c.  3d»  §  Sio— Procedure  before 
Mrt-^Apprthtnsion — Defence. 
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nsion  and  liberation  at  the  instance  of 
l^^rpS^aSa^-iidS^^J^^^  or  Blyth,  complainers,   against 

g^i- JjOgjiiiScii^iidlBl^  of  Police  and  Procurator  Fiscal 


FOv- 


Ij^k  *V£j^ 
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^    ^        »wn  of  Galashiels  and  neighbourhood, 

f^^^^^^^c^^Si^^f^^^"'^^^^^^^^  ^^  woollen  goods,  many 

.•^.-s.-  -«^  j^j-|jjj||^j^^^  l^y  winding  yams,  either  belonging 


^B^P^isi^lBJi^i^  hands  for  the  purpose ;  and  it  was 
*^^"**^^T^5i^^J^ractice  to  sell  the  waste  falling  from, 

'Tol^KiS^Hiirdloj'i^diD  Ih  this  trade  the  complainers, 
i^f  Urti^A^irC^aFmerchant  and  licensed  hawker,  and 

- Ji  4|g«lS(?SrtiffAy  years. 


ere  -S-. 


.©. 


^•©, 


m: 


*3*{:*  *:&*{:*  *-W-»  «•?•  » 


i7«SS 


3bi^'P#^t§  the  Magistrates  of  Galashiels  caused 

"'i^i;yi?c2§4;^<^;a  notice  of   the  following  tenor: — 
^inii^elSM^^^    waste  are  being  daily  sold  in  the 
»|S^dj||!Dut  the  knowledge  or  consent  of  the 
J£|g»¥@t^|iU^U^^  and  whereas  such  sales  are  illegal 

^l^'^^'^l^]^^^^  Notice  is  hereby  given,  that  the 

*i|9^^^t^€S^^iB^»a^C!L'^        have  received  instructions  to  ap- 
...^.  .^j_^     ,m...     j^^^^  within  the  burgh,  unlawfully  and 

jp^therwise  disposing  of  said  yam  waste, 
afforded  to  parties  thus  unlawfully  dis- 
hy individuals  resident  in  said  burgh, 
officers.     Notice  is  also  hereby  given, 
,B,  all  persons  thus  illegally  purchasing 
te  in  lieu  of  goods  will  be  punished 
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Under  tluB  reguhition  the  compIaiDers  were,  on-tiie  ISfch  day  of  Jan.  il  1851 
Deefsmber  1651,  apprdie&ded  on  a  diai^e  of  theft,  or  reset  of  ^>^^^ 
theft,  of  wliich  latter  charge  the  compIakierS'Were  convicted  before  M'Bain. 
WiUiam  Rntherfbrd,  one  of  the  magistrates  -ot  the  town  of  Gala* 
skids,  sod  sentenced  as  follows  :..>the  female  complainer,  Agnes 
Tait  or  Blyth,  to  be  incarcerated  m  the  prison  of  Selkirk  for  twenty 
days  from  the  date  of  conviction ;  and  David  Blyth  to  be  fined 
sod  amerciated  in  the  sum  of  £10  st^liiig,  with  the  alternative  of 
ffl^risonment  till  said  fine  be  paid,  but  not  exceeding  thirty  days. 

Certain  rules  and  r^ulations,  and  forms  of  procedure  for  the 
PsGce  Court  of  Galashiels,  were,  under  the  authority  of  the  Ge- 
neral Pdice  Act,  13th  and  14th  Vict.,  c.  33,  framed  and  established 
by  the  Magistrates  of  that  burgh  and  the  Sheriff  of  the  county  of 
SAirk^  with  the  advice  and  approbation  of  the  Lord  Justice* 
General  and  the  Lord  Justice-Clerk.  These  rules  and  r^nla- 
tkntti  mter  alia,  provides  (sec.  6  and  7)  ^^  That  when  any  party  ap« 
plies  for  time  to  summon  witnesses,  the  clerk  shall  make  a  note 
of  such  application  if  it  is  refused,  and  the  Magistrate  may,  if  he 
thinks  fit,  call  upon  the  party  to  state  the  nature  of  the  facta 
which  he  wishes  to  prove,  and  if  he  shall  refuse,  or  is  unable  to  do 
so,  then  the  application  shall  not  be  marked.  And  when  any 
party  offers  proof  at  the  time,  the  Magistrate  may  require  him  or 
her  to  state  the  nature  of  the  facts  he  or  she  proposes  to  prove, 
ind  if  the  proof  is  refused,  the  offer  of  proofs  and  the  nature  of  the 
proof  so  offered,  shall  be  marked  by  the  clerk.  And  that  the  Ma^- 
gistrate  may,  at  the  desire  of  either  party,  delay  procedure  till  a 
fotnre  Court  day,  in  which  case  the  defender  or  defenders  shall,  in 
the  meantime,  be  furnished  with  a  copy  of  the  complaint." 

It  was  stated  that  these  regulations  had  been  disregarded,  inas- 
much as  the  complainers  having  desired  to  avail  themselves  of  the 
benefit  of  Ihe  same,  by  applying  for  time,  in  order  to  prepare  their 
defence,  were  not  allowed  this  advantage,  but  their  application 
ibr  time  was  refused.  They  were,  without  any  previous  service 
of  the  complaint,  summarily  apprdiended  and  brought  before  the 
said  William  Rutherford,  the  acting  magistrate,  when  the  charge 
118  at  once  gone  into,  and  evidence  led  for  the  prosecution. 

Pattucn  and  the  Dean  of  Faculty^  for  the  complainers,  argued 
that  the  procedure  in  the  Police  Court  was  altogether  illegal  and 
irrqiiilar,  and  ought  to  be  suspended. 

Logan  and  the  SoUeitoT'  Genertd^  for  the  respondent,  supported 
the  conviction. 


1 


SglDED  IN  THE 


No.  114- 


that  there  must  be  some  inquiry 

^n  the  Police  Court,  and  the  refusal 

e  complainers  time  to  prepare  die 

e  following  interlocutor  : — **  Edm-- 

The  Lord  Justice- Clerk  and  Lords 

having  heard  counsel  for  both  par- 

(r  avers  that  he  did  distinctly  i^ply 

or  for  time  to  lead  evidence  on  his 

hough  not  minuted  by  the  clerk,  was 

before  answer  allow  the  suspender  a 

o  the  respondent  a  conjunct  proba- 

depute  of  the  county  of  Selkirk  to 

|this  interlocutor  to  be  forthwith  laid 

Jfe.  to  the  Sheriff  to  take  the  said  proof 

"^  '^^m*'  *^^^IMJ^^  same  to  a  close  without  adjourn- 
"^Im^J^II necessary,  and  grant  diligence  at  the 
*ti5il^fCii;^mnmoning  witnesses  and  havers.** 

u^2||!^ine  terms  was  pronounced  in  the  case 
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).,  Agent  for  RespondenU. 
Agent  for  Respondent 
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ION,  John  Barr. 
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'--^-      -■■■-■'      -       ^;»oj^2^Jcumstance8  in  which  sequestration  of  an 


^^'f^'^^^^^^Sf^^W^^^^'^^^  of  a  purchaser  of  the  property,  not- 
^thj|ja!^S^^i||oit||!o^B«||0f  a  process  of  reduction  of  the  sale. 

•  QD*  too*  «,^:»  aW*  *Xg'^  *XgJ^  tCPO*  «:K^:» 

i*i*T€l&^ip€i>dfci^iSfIt2^I^^    prayed  for  recal  of  the  sequestration 

V*f^w4l^'^^f^^pp^l^^  ^b^ch  he  had  become  the  purchaser. 

*'  IIII?i5^i?e*p^5g^^  the  former  proprietor,  Robert  Napier 

Z%knWfy'^^W^J^^(MpcW^^^T  to  the  property,  it  was  under  various 

>^B3<||;embarrassmeDt  and  difficulty  havmg 

[cfifti^rtain  transactions  and  the  leral  pro- 

!e]|h«Srt]ip^Mf  h1^^  at  the  time  deemed  necessary  that 

|ier  j  udicial  management.    Accordingly, 

Robert  Napier  Sharp,  the  proprietor, 

i^^a^ukSoi^ABiliiquestration  of  the  rents  and  feu-duties 

ii]g»f:^igfta^4mcIg»KRb^4)pomtment  of  a  judicial  factor.     The 

[E2g^^E)4|ii^j^tI^d  sequestration,  and  appointed  a  factor 
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with  the  usual  powera,  who  entered  on  his  duties,  and  had  conti- J^*"*-  ^^  ^^*2. 
nued  in  the  management  of  the  property.  PetBanT 

One  of  the  incumbrances  referred  to  was  an  heritable  debt  of 
£2000,  due  to  M*  Arthur's  trustees.  These  parties  had  demanded 
their  money,  and  had  taken  proceedings  under  the  powers  in  their 
bond;  which  proceedings,  however,  had  been  stayed  by  an  action 
<rf  reduction  brought  by  a  substitute  heir  under  an  old  entail  of  the 
lands,  including  a  reduction  of  the  bond  to  M' Arthur's  trustees. 
Od  this  last  head,  however,  the  reduction  had  been  dismissed,  and 
M' Arthur's  trustees  thus  stood  in  the  right  and  title  to  recover 
their  debt.  After  various  delays,  proceedings  with  a  view  to  a  sale 
were  carried  into  effect.  The  lands  were  exposed  to  public  sale 
and  purchased  by  the  petitioner  for  L.7000.  Out  of  this  sum 
M' Arthur's  trustees  had  received  the  amount  secured  by  their 
bond,  and  a  multiplepoinding  had  been  raised  with  the  view  to  the 
distribution  of  the  balance  among  the  other  claimants. 

The  petitioner,  having  thus  acquired  the  estate  of  Eilmahew, 
vas  desirous  of  entering  into  possession ;  and  he  now  therefore 
prayed  that  the  sequestration,  and  the  appointment  of  the  factor, 
should  be  recalled.  He  added  that  a  considerable  saving  would 
thus  be  effected,  by  getting  quit  of  the  factor's  fee,  and  also  ena- 
bling the  petitioner  forthwith  to  pay  off  the  bonds  prior  to  his  own, 
OD  which  interest  at  the  rate  of  5  per  cent,  was  running. 

Answers  were  lodged  for  Alexander  Barclay  Sharp  and  others, 
aod  the  said  Robert  Napier  Sharp,  in  which  it  was  stated  that  an 
action  of  reduction  of  the  sale  to  the  petitioner,  at  the  instance  of 
the  respondents  who  were  postponed  heritable  creditors,  was  now 
depending  in  Court,  on  the  ground  that  the  sale  was  not  preceded 
by  the  necessary  intimations;  that  various  other  irregularities  had 
taken  place ;  and  that  the  proceedings  were  so  improperly  and  so 
recklessly  carried  through,  as  to  preclude  all  chance  of  a  sale  of 
the  estate  for  an  adequate  price.  The  respondents  therefore  sub- 
mitted that  until  the  result  of  this  action  of  reduction  should  be 
seen,  it  would  be  inexpedient  to  disturb  existing  arrangements, 
and  that  the  petition  should  be  refused,  or  at  least  superseded  in 
hoc  statu* 

Dean  of  Faculty  (with  whom  Moir)  for  the  petitioner.  There 
vas  a  complete  alteration  of  the  circumstances  under  which  the 
seqaestratioD  bad  been  awarded.  There  had  been  an  application 
for  interdict  presented  at  the  respondent's  instance,  in  which  pro- 
eegs  the  ground  of  reduction  relied  on  had  been  mdnly  decided. 
There  was  really  no  ground  for  keeping  up  the  sequestration. 
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nts,  referred  to  the  ease  of  Kerr  t. 
toec.  1848,  11  D.  301,  relating  to  a 

iBf  w*|^S'fl^hc  same  property. 

SOnd  for  maintainiDg  the  sequestration, 
d,  but  without  expenses. 

lly'(fl|:9H"^*S  iiS.C.,  Agent  for  Petitioner. 

•S.,  Agent  for  Respondents. 
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i*MWMVW '  «pyHtJip  J  ^l^^^*'^*^  ^'^  Personal  or  Moveable  Estate. — 
^M^£p^^^*^i^^l^^  ^^  purpose  of  carrying  out  certain  family 


*^«l1iN^l^l?^<^i^fi*^?li^ti<>^  against  the  heir  to  account  dismissed^ 
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iFaa--iffis--i5s-eTMMniictf& .  c&l^»b§iC!i|ilei6roperty  consisted  of  two  leases  and  a 

i|^resent.  At  that  meeting  a  proposal  was 


I  a  decree  of  the  Steward  of  Eircud- 


■rtpHild  be  granted  by  them  for  that  sum, 

|i^^2g^ei^b^d  draw  the  interest,  and  the  principal 

'^ol^P^^ii^ong  ^^^  daughters  at  her  death.    On 

ter  the  foresaid  meeting  and  agree- 
»  had  married  one  of  the  daughters^ 
^MW^^^W^^'  dated  Uth  December  1822,  to  Mrs 
""***  *""'       daughter  of  the  family,  then  at  King- 
been  here  these  few  days  past,  and 
the  state  of  affairs,  along  with  the  rest 
y,  who  was  all  present  at  settlement 
Bested  by  your  mother  to  let  you  know 
d,  for  your  satisfaction."     He  then 
JDted  to  £1442,  imd  the  available  estate 
l^nd  farming  utensils,  &c.,  was  £1633; 
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thus  kftTiiig  a  balance  of  £191  in  favour  of  the  deceased's  repre- Jan- 13. 1852. 
«eotati?eB.     The  letter  goes  on  to  say — "  All  parties  present  m-j^Ji^' 
have  agreed,  m  your  absence,  that  this  reversionary  balance  shall  M^Miduui,  &c. 
lye  for  the  support  of  your  mother  in  her  old  age,  after  the  dis-^*  ^^®^- 
appointment  in  not  having  it  in  her  power  to  give  to  each  of  their 
chQdren  what  was  expected  a  few  years  ago." 

The  arrangement  with  regard  to  the  bill  for  :£200  was  then 
lirooeeded  with ;  the  three  sons  put  thejr  nanlea  to  it,  and  it  was 
not  denied  to  be  a  genuine  document.  A  few  years  after,  in 
1828,  the  defender,  Quintin  SGtehdl,  the  eldest  of  the  sons,  was 
decerned  executor-dative  qua  nearest  of  lun,  and  after  due  service 
of  an  edict,  and  no  objection  stated,  an  inventory  was  given  up 
by  him,  the  amount  of  which  was  £1407  :  16  :  7«  It  appeared 
&Mi  this  proceeding  was  adopted  in  order  to  facilitate  certain  of 
the  fisuaily  arrangements,  and  the  pursuers,  although  denying  that 
they  agreed  to  what  was  done,  did  not  allege  that  they  took  any 
steps  in  objecting,  and  no  demand  for  any  accounting  was  brought 
forward  by  them  until  after  the  death  of  old  Mrs  Mitchell,  the 
mother,  which  occurred  in  the  month  of  September  or  October 
1842,  a  period  of  twenty  years  having  thus  elapsed  since  the 
original  agreement  had  been  made,  and  on  the  footing  of  which 
thelEunily  affairs  had  since  been  allowed  to  stand. 

In  January  following,  1843,  the  action  now  under  suspension  was 
iDstiiuted  in  the  inferior  Court,  against  the  eldest  son  and  his 
youngest  brother,  in  respect  these  defenders  had  intromitted  both 
with  the  heritable  and  moveable  property,  and  proceeding  on  the 
a^mnption  that  in  the  case  of  Quintin  Mitchell,  the  eldest  son, 
collation  had  taken  place,  the  action  concluded  for  a  count  and 
reckoning  on  that  footing.  A  record  was  made  up,  in  which  it 
wu  stated  that  the  defenders  were  ready  to  pay  the  pursuers 
thdr  share  of  the  £200  contained  in  the  foresaid  bill,  and  the 
Steward-substitute  pronounced  an  interlocutor,  afterwards  affirmed 
by  the  Steward  on  appeal,  by  which  the  defenders  were  appointed 
to  give  in  an  account  of  their  intromissions  with  the  heritage,  re- 
aening  all  questions  as  to  their  liability  to  account  for  the  move- 
ables. It  was  stated  that  none  of  the  other  children,  or  their 
representatives,  objected  to  the  arrangement  alleged  to  have  been 
iDade  on  the  death  of  their  father,  but  were  willing  to  settle  with 
their  brothers  on  the  footing  of  the  same. 

The  defenders  having  been  charged  on  the  extract  decree  and 
precept  of  poinding  pronounced  in  the  Court  below,  they  now 
nupended  on  the  ground,  inter  aliay  that  there  had  been  no  pro-^ 
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l|B|.^i|>n  is  a  privilege  to  be  exercised  by  the 
ifcgl^lBycIusively,  whereas  the  summons  pro- 
»nQ  tt  Icompulsory  collation  of  the  heritable 
"^^@gd  that  the  pursuers  were  barred  by 
4ife^  from  requiring  a  general  count  and 
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d   that   "  the   mere  confirmation  in 

e  drawing  of  the  rentd  of  the  heritage, 

collation,  which  is  a  privilege  compe- 

sed  at  his  discretion ;  but  that  the  said 

n  having  taken  place  with  the  express 

•of  the  family,  excepting,  as  is  alleged, 

*and  the  said  pursuers  being  in  the 

arrangement,  which  was  not  on  the 

i/polr^h^lifireverse,  and  they  having  taken  no  steps 

Vi^  ^^  ^[^Ts  to  break  up  the  said  arrangement, 

{p|vi^!(;^^r  acquiesced  therein,  and  are  barred 

'MnQm>t  collation  as  against  the  heir,  and  that 

*i^ddIi\i[(li^fcfS^^^ECi9i  that  the  heir  ever  did  collate  or  in- 

PW  PP  0*0  fUA  BP  Or^ 

3M -i3sr.»3!m-a;g^j -^jgg  on  that  footing:  Therefore  alters 
^i^^«*^'|»^»»Jj^55i;3  of,  repels  the  preliminary  objections 

^ourt :  But  on  the  merits,  Finds  that, 

•M*2l^|&«»|^«x|ggg^  take  place  between  the  parties,  the 

^  -'*«  l^iij^»)i^l||p(J^^5  to  be  included  therein  ;  and  appoints 

&i^  ^*  1^  ^t2|j5(^^  order  that  the  pursuers  may  state 
^'^^^^'^'m^ms^^  ^^  ^jj^j^  gj^^j.^  ^f  ^j^^  £200  as  offer- 

^^^&ist  upon  a  count  and  reckoning  as  to 

te:||5D@rJ!g-pi§J,  and  on  any  objection  which  the  de- 

^^»^wti§^ll^^o?*'0^"*  and  reckoning,  reserving  in  the 
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[tcS^vith  the  whole  estate.     They  took  the 
(perty,  and  the  eldest  brother  was  con- 
o  defenders  are  the  intromitters,  and 
called  to  account.     Collation  is  a  mat- 
jneir,  but  the  discretion  must  be  used 
acted.     If  the  heir  has  done  that  which 
tis  discretion  is  at  an  end. 
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then  at  the  bar,  inyented  a  doctrine  which  he  called  geftio  pro  col^JBn^i9^j^2. 
kttare^  which  he  applied  in  his  argument  with  great  ingenuity  &i^d^.^^^  ^^ 

anxiety.  M*Michan,  &c 

The  Dean  of  Faculty  for  the  defenders,  (suspenders).  This  is 
precisely  a  case  of  that  kind. — The  heir  here  has  not  collated  in 
iact,  nor  has.  he  done  that  which  amounts  to  coUation.  He  merely 
ooDsented  to  act  as  h^  did  for  the  sake  of  his  mother.  He  intro- 
idtted  in  his  character  of  executor,  and  he  accounts  to  his  sisters. 
Hiere  was  no  collation  whatever,  nor  is  there  any  ground  to  pre- 
sume it. 

The  Lord  President.     I  agree  with  the  Lord  Ordinary. 
see  DO  ground  that  (Ms  person  collated.    As  a  matter  inter  rusticos^ 
what  was  done  was  yery  proper ;  and  certainly  after  the  lapse  of 
8Qch  a  length  of  time,  a  claim  of  the  kind  must  be  made  very  clear. 

Lord  Fdllerton  concurred. 

Lord  Cuninghame.  The  case  of  the  pursuer  is  totally  un- 
fDunded.  There  may  certainly  be  collation  refms  ipsis  et  JactU^ 
hot  here  we  have  a  mere  family  arrangement,  a  yery  reasonable 
trrangement,  just  what  would  have  happened  among  sensible  con« 
siderate  people.  Haying  regard  to  the  whole  history  of  the  case, 
I  entirely  approve  of  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Ivort.  1  am  entirely  of  the  same  opinion.  I  see  no 
gnmod  whatever  for  holding  that  there  has  been  any  collation  at 
all,  and  I  am  surprised  that  it  should  ever  have  occurred  to  these 
pursuers  to  hold  that  there  was. 

The  Court  adhered  and  remitted  back  to  the  Lord  Ordinary 
to  proceed  farther  in  the  cause  as  might  be  just,  with  power  to 
award  expenses  since  the  date  of  his  interlocutor. 

ifmftr,  Blaur  4t  Cowaxij  W.S.,  Agents  for  the  Reclaimers,  (Pursuers.) 
FiB^er  ^  Eem^f  W.S ,  Agents  for  Respondents,  (Defenders.) 


SECOND  DIVISION.  No.  116. 

SuSP. —  TULLIS  AND    OtHBRS  V.    ClARK. 

Process — JReclaimmg  Note — BiU-Chamhet — Division, — Held  that  it  is 
not  necessary  that  an  interlocutor  pronounced  by  an  Inner-House  Judge, 
18  Lord  Ordinary  on  the  Bills,  should  be  reclaimed  against  to  the  Divi- 
sion of  the  Court  to  which  he  belongs :  but  that  it  may  be  competently 
Iffoogfat  before  the  other  Division. 

This  was  a  suspension  in  which  Lord  Fullerton,  as  Lord  Ordi-'^*^;^^:^^^' 
nary  on  the  Bills,  had  pronounced  an  interlocutor  refusing  the  tqIHs,  &c. 
note.  ^-  ^^^ 
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nts,  objected.     It  is  iocompetent  to 
efore  the  Second  Division ;  it  should 
of  which  Lord  FuUerton  is  a  Judge, 
ec.  18,  diere  is  an  express  provisioti, 
ould  be  addressed  to  the  Division  to 
by  whom  the  interlocutor  reclaimed 
fccordiogly,  it  was  found,  in  Small  v. 
xi.  S.  p.  9^  incompetent  to  reclaim 
la  judgment  pronounced  in  the  Bill*^ 
jSecond  Division,  even  although  it  was 
W^HF^^^'^jMP^  officiating  in  the  place  of  a  Judge 
>^  W-^^S^^ioi^*     True,  the  statute  1  and  2  Vict. 
;iS*^ajg^^!^|g3f^9wg^:|^t  the  Lords  Ordinary  in  the  Outer- 

^^<^j^i|S^^^^^^^^^^o°g  ^o  bo^^  Divisions,  and  that  the 
^&rS:£l^wlgL  ^  ^IcP;'^  to  mark  on  his  summons  the  Division 

«^^l!^^*!||^^*^f^^^^^FC  ^^^  ^^^  provision  b  only  applicable 
#  ^^^^(^^^C^i^ter^House.    The  Judges  of  the  Irmer^ 

S3  to  their  own  Division. 

k^I  The  practice  is  universally  against 
_  S^  in  the  Bill-Chamber  belongs  to  the 
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•  ^.     '"glS.C,  AgeniB  for  Respondent. 


4e3» 


k^ 


^. 


4k  4k       4k 

•  (Hi  •  *l%*  «ji»'  »  *?<^*  «?i^* 


2%.  •'^? 


,5n 


.$. 


•^Ir-W-  V® 


00 

ea 


.  :MmT  DIVISION. 

4k      4k    -.^iK^*    *'^      ^^ 


4^b:!^:i4l^li*^^|l^^^^  V*  John  Jambs  Hops  Johnstonb. 

•   o'o^S-^«?^»  -^fc  "^E."'  •v?*  -^^ 

ll*^#^  ^^^^i^M^i^f^^  liahaUy—BOief. 

...^--.  ""  ^-^•---        ---  ^^   )f  contractors  against  a  rwlway  company 

nied  their  liability,  and  pleaded,  that  the 
claim  arose  were  such  as  they  had  no 

ir  statutes — Heldj  in  an  action  of  relief 
an,  had  signed  the  original  agreement, 
the  other  directprs  as  defenders. 

for  the  coBstruetion  of  the  '^  6ene« 
Harbour  Railway,"  and  by  another 
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Act,  ID  1847  9  power  was  given  to  the  said  Rail v^  ay  Company  to  Jan.  14. 1859. 
extend  thwr  line  to  the  Caledonian  Railway.  Power  was  kbo  ^^""""y"^*^ 
given  to  the  General  Terminus  Railway  to  sell  or  lease  their  line,  and  ^.^ 
or  any  part  thereof,  to  the  Caledonian  Company,  or  the  Glasgow  JolJastone. 
and  Ayr  Company.  After  the  passing  of  the  Act  in  1846,  the 
Glasgow  Terminus  Railway  contracted  ivith  the  pursuers, 
H'Hquham  and  Company  to  construct  the  works  connected 
vith  the  railway,  and  Hkewise  those  intended  to  be  authorised  by 
the  Act  of  1847.  Thereafter  the  Caledonian  Railway  Company 
purchased  several  lots  of  the  ground  which  had  been  acquired  by 
the  General  Terminus  Company,  and  undertook  to  construct  cerr 
tain  of  the  lines  and  branches  authorised  by  the  General  Termi- 
nus Railway  Acts.  The  Caledonian  Company  adopted  the  con- 
tract which  had  been  entered  into  between  the  General  Termmus 
Railway  and  the  pursuers,  so  far  as  the  same  related  to  the  por- 
tions of  the  works  to  be  made  by  the  Caledonian  Railway  Com- 
pany, and  several  payments  were  made  by  them  to  the  pursuers. 
The  Caledonian  Company  having  failed  to  make  further  payments, 
the  pursuers  ceased,  in  1848,  to  carry  on  the  works.  Thereafter 
the  pursuers  entered  into  an  agreement  with  the  Caledonian  Com- 
pany, and  the  works  were  resumed.  This  agreement  was  signed 
by  the  defender,  as  chairman  of  the  Company. 

In  September  1860,  the  pursuers  raised  an  action  against  the 
Caledonian  Company  for  payment  of  the  work  done,  and  in  that 
action  he  reserved  all  and  every  claim  competent  to  him  against 
the  Creneral  Terminus  Railway.  In  defence  to  that  action,  the 
Caledonian  Company  denied  their  liability,  and  pleaded  that  the 
transactions  out  of  which  the  pursuers'  claim  arose,  were  such  as 
the  Caledonian  Company  had  no  power  to  enter  into  under  their 
statutes;  and  they  also  pleaded  that  the  General  Terminus  Rail- 
way bad  not  been  called.     This  action  is  still  in  dependence. 

In  consequence  of  this  defence  by  the  Caledonian  Company  to 
the  action  against  them,  the  pursuer  raised  the  present  action  of 
refief  against  the  defender,  Mr  Johnstone,  as  the  party  who 
ngned  the  agreement  under  which  the  work  was  executed.  The 
defender  pleaded,  as  a  preliminary  defence,  that  all  the  parties 
hid  not  been  called,  and  that  the  pursuers  were  bound  to  bring 
into  the  field  the  General  Terminns  Railway,  with  whom  they 
origioalty  contracted,  and  the  other  members  of  the  Board  of  Di- 
rectors of  the  Caledonian  Railway  Company,  of  which  the  de- 
fender was  chairman. 
The  Lord  Ordinary  (Robertson)  repelled  both  these  defences. 
Mr  Johnstone  reclaimed. 
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ttlWf  which,  of  consent  of  the  reclaimer, 

gon  of  the  preliminary  defence,  that  the 
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'^^^f^l^  party  who  indorsed  for  the  accomnioda- 
['gfc'IiP'S^^IP*!!''^^'^*^^*''  ""^  discouDled  with  a  bank,  and  retired 
^-w'^^^ojf^fi^KBgS^JilSO'to  recoTer  from  the  acceptor,  although  he 
'^•^i^s^^^^ny^iSHof  the  accommodation  of  the  drawer. 

"»•  :^  •**  :-|:  'jtr  V  *#*  -1= 

"  -.  .^..w^.^.^=a     jijg  ^go,gry  Qf  £228,  Oa.  10d.,being 

|,^^2yus8ory  note  for  £360,  by  the  defenders, 
*"  ^nalpfacturer  in  Kinross.    The  pursuer,  for 
'^M^hall,  endorsed  this  note,  and  Marshall 
[*bili>^^i^sh  Linen  Company's  Bank  at  Kioross. 
;.i)^^!  s  23d  August  it  was  not  taken  up  by 
upon  the  pur- 
deducting  a  sunt 
'►sale  of  some  property  belonging  to  Mai^ 
^2e  pfud  the  balance  of  the  bill,  and  be 
SKjSaN^^^E^SfMjj^^SwS^oi)  for  payment  of  the  balance. 

lat  the  promissory  note  in  question  was 

[Evalue.     They  did  not,  however,  make 

ifitKcfeiKdiS^  offer  to  prove,  that  the  pursuer  was 

c  ]»..a..^Br.^K  [jg  seen,  they  contended  in  the  loner 

•of  this  circumstance  could  be  gathered 

jES^^^iplea  maintained  by  them  in  the  Inner 

^ct  of  his  knowing  it.    Besides  this  there 
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were  otber  pleas  foiuided  on  other  Btatements  of  fact  put  forth  in  Jan  U.  1852. 
the  record:  but  as  they  were  abandoned  in  the  Inner  House,  they  _  '~^.^^ 

•'  '  Bevendge  v. 

need  not  be  stated.  Liddeii 

The  Lord  Ordinary  (Rutherfurd)  repelled  the  defences,  and*°^^- 

decerned  in  favour  of  the  pursuers. 
The  defenders  reclaimed. 

Shaw  (with  whom  the  Solicitor' General)  for  defenders.     The 
ddeoders  truly  interposed  in  accepting  the  bill  as  guarantee  and 
security  for  Marshall,  although  in  the  biU  they  are  the  primary 
obligants,  and  Marshall  applied  to  the  pursuer  (who  is  his  uncle) 
to  endorse  it,  in  order  to  enable  him  to  raise  money  on  it.    This  the 
pursuer  did,  knowing,  as  the  record  shews,  that  the  bill  was 
granted  without  value,  [counsel  proceeded  to  argue  from  the  re- 
cord that  the  pursuer  knew  of  this.]     Now,  suppose  the  pursuer 
had  kept  the  bill  in  his  hand,  and  charged  Liddell  and  Co.  to  pay 
it,  they  might  have  suspended  the  charge  on  the  ground  that  he  was 
not  an  onerous  holder.    The  question  therefore  comes  to  be,  what 
effect  the  discounting  the  bill  had  ?    Both  the  pursuer  and  the  de- 
fenders put  their  names  to  the  bill  for  Marshall's  accommodation ; 
thej  are,  therefore,  iu  the  position  of  joint  cautioners.     The  re- 
tiring of  the  bill  does  not  put  the  pursuer  in  a  position  as  if  he  had 
paid  value  for  the  bill  to  Marshall.     By  retiring  it  he  came  into 
the  position  of  a  cautioner  entitled  to  relief,  to  the  extent  of  one- 
half  from  my  client.     Therefore  he  is  not  properly  an  onerous 
holder. 

Lord  Justicb- Clerk.  Then  an  indorser  who  retires  the  bill 
comes  to  be  a  joint  acceptor,  according  to  your  argument. 

Stow,    He  knew,  before  endorsing,  the  bill  was  not  for  value. 

Lord  Justicb-Clbrk.     But  if  a  friend  of  the  drawers,  knowing 
it  was  an  accommodation  bill,  endorses  it  and  pays  value  for  it 
are  you,  the  acceptor,  not  to  pay  him,  you  having  undertaken  to 
raise  money  for  Marshall  by  giving  your  name  ? 

The  other  Judges  concurred.  And  the  Court,  **  in  respect 
that  the  pursuer  retired  from  the  bank  the  bill  of  which  the  de- 
fenders are  acceptors,"  adhered  to  the  interlocutor,  with  additional 
expenses. 

Cook  and  Dean  of  Faculty  were  for  the  pursuer. 

John  W.  Mackeruney  W.S.,  Reclaimer's  Agent. 
John  Marshall^  S.S.C.,  Respondent's  Agent 
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.  J^Bjl?*'*""  appeared  personaUy  at  the  Bar 

f(£^^^*£lLPJkiner  order  of  the  Court  made  on  the 

B^fieneral  that  these  parties  had  not  com- 

i^tthe  Act  of  Sederunt.   The  Court  was 

Tll^'everal  of  the  factors,  and  various  ex- 

jre  urged.     The  factors  were  all  re- 

[fco  be  dealt  with  according  to  law.     In 

ftors,  on  whom  the  interlocutor  of  the 

^It  who  was  not  present,  and  made  no 

Court  granted  warrant  to  apprehend 
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DIVISION. 
Slizabbth  Dickson. 

MT^^'tiJicate  hy  Minister  and  Elders. 


iV?* 


»*"-*.' 


■^^  ••^^•'^^^ 
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igli^sec.  3,  that  where  the  certificate  of  the 


'W£^i^,'^!^'!MhB^£^^  on  the  statement  of  the  applicant, 

Ijsllj^ll^'^il'^l^^l^^^rll!  certify  whether  he  or  she  be  of  good 

•*-8^si3^^j^§Ji1^wi^  bore  that  the  truth  of  the  pauper's 
Imitgl-l^i^ciTqi:^  credit,  and  then  proceeded  thus— 

■iriii&4^^MuM''#rCiC^t  the  applicant,  so  far  as  known  to  us, 
:^ip#d|3sltof^ibik^bod  character." 

i^»  ••Mr*  •  00 •  •■h^k^  •  00 •  •Vg*  mvg-m  mvt-m 

^^        _'Pw5l    L_  ^??"_       EtU        QjI     ^■SS^  ""JSS^  ~~]Sjr— % 


.^SS||P^^:^iE*Q9unst  whom  the  applicant  contemplated 
f,««.  «,  .-t^   ""^cirtil®^*  t*^**  ^l^e  certificate  produced  did 
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^  the  Act  of  Sederunt. 
fiSfthe  objection,   and  remitted  to   the 


riii6> 


«J£» 
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gj^.S.,  Applicant's  Agent. 
S.S.C.,  Objector's  Agent 
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SECOND  DIVISION. 
Hat  v.  Fbrgusson  and  Lemnox.  No.  121. 

Pocr  La»—SeUiemen^^S  and  9  Vict^  c.  88,  aec,  76.— Held,  ^rs^  that  a 
peraoa  who  was  blind,  and  had  been  supported  mainly  by  contribu- 
tions of  benevolent  individuals,  -but  who  had  not  applied  for  parochial 
reUe(  nor  had  recourse  to  common  beting,  had  acquired  a  resi- 
dential settlement  iu  the  pariah  where  she  bad  lived ;  secondbf,  that 
she  was  not  '^  a  proper  object  of  parochial  relief,"  in  terms  of  sec.  76  of 
the  Poor  Law  Act,  8  and  9  Vict,  c  83 ;  thirdly,  that  she  could  not  be 
held  to  have  had  recourse  to  ''  common  begging,"  although  contributions 
had  been  obtained  on  her  behalf  from  various  persons  bj  one  who  took 
an  interest  in  her. 

This  action  was  raised  by  Hay,  who  is  Inspector  of  the  Poor  J<ui- 15.  1852. 
for  the  borgbal  parish  of  the  city  of  Edbburgh,  against  Fergusson^^^  ^  ^  ^ 
and  Lennox,  who  are  Inspectors  of  tjie  Poor  for  the  parishes  of  May-  son  and  Len- 
bole  and  Ayr  respectively,  for  relief  of  certain  sums  expended  in  the  ^^^' 
maintenance  of  a  pauper  named  Catherine  M^Ardle  or  M^Artbur, 
on  the  ground  that,  at  the  time  when  she  became  chargeable  to  the 
said  burghal  parish  of  the  city  of  Edinburgh,  one  or  other  of 
these  parishes  was  die  paidsh  of  her  legal  settlement. 

From  a  proof  which  was  allowed  by  the  Lord  Ordinary  (Dun- 
dremian),  it  appears  that  M^Ardle,  who  is  a  native  of  Ireland, 
was  brought  to  this  country  by  her  parents  in  the  year  1809i  The 
bmily  after  residing  for  about  two  years  in  the  parish  of  Ayr, 
removed  to  the  parish  of  Maybole,  and  continued  to  reside  there 
for  eight  years.  They  again  went  to  Ayr  in  ISIQ,  when  her 
father  deserted  his  family.  The  wife  and  family  thereafter 
continued  to  reside  in  Ayr  for  about  eight  years,  during  the  first 
part  of  which  period  she  maintained  herself  and  them  without 
applying  for  parochial  aid ;  but,  for  the  last  four  years  of  her  re- 
sidence in  Ayr,  she  applied  for  and  received  aid  from  the  parish  of 
Hajb<de,  in  which  her  husband  had  acquired  a  residential  settle- 
ment prior  to  his  abandonment  of  his  wife  and  children.  From  her 
infancy  the  pauper  had  been  blind,  and  in  1822  she  was,  by  means 
of  the  benevolent  contributions  of  private  individuals,  sent  to  the 
Blind  A^Ium  in  Edinburgh,  where  she  continued  to  reside  until 
1834  OT  IS35.  After  leaving  the  Asylum,  she  resided  first,  for  a 
abort  period,  in  the  West  Church  parish  ;  then,  for  about  seven 
jears,  in  the  parish  of  Canongate  ;  and  afterwards  in  the  parish 
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\^  the  pericui  of  her  residence  io  the 
pauper  maintained  herself  in  a  small 
biefly  hy  charitable  contrihutions  from 
:o  some  extent  by  aid  from  the  Society 
|appiy  for  or  obtain  aid  from  the  paro- 
id  pariebes  till  January  1849,  when 
'fi  from  the  City  parish  the  sums  now 

Headed  for  Fergusson,  that  assuming 

time  a  settlement  in  Maybole  by 

|as  liberated  by  the  subsequent  acqui- 

by  residence  in  the  parishes  above- 

[Iment  she  may  have  bad  in  Maybole 

le  provisioDs  of  8  and  9  Victoria,  c. 

•.a   that  no  person   shall   be   held   to 

^^^Hi^  in  a  parish  unless  he  have  resided 

"  3o3*^»  s"**  '■^'^  maintained  himself  "  «ith> 

'||i>)/^mimoa  begging,  either  by  himself  or 

qping  received  or  applied  for  paroclual 

_  ^saded  that  she  never  had  acquired  a 

^!^Si^*^^'^y'^'  ^^^  ^^^>  ^^^°  assuming  ^e  had, 
* '~t)<^rfi^rif  the  above  mentioned  statute. 

4»^^^^I^I  facts    above    mentioned,    the    Lord 

b<^C^S«^AitJ2:i^il^3' that  the  pauper  having  maintained 

^^9W^tl%a^g|s^.r8e  to  common  begging,  and  without 

|!^8W<^iii^]^'^  for  pftrocbial  relief,'  was  not  incapa- 

'"*  JK^^^^^"       settlement  by  her  residence  for 

S^sSt^cM^ively  within  each  of  the  parishes  of 

'^^S^*'^^^  ^^^  f^t  all  events,  that  in  the  circum- 

""ip^cannot  be  held  to  have  been  incapable 

^^^^i^*^!^!^^'  settlement  in  the  parish  of  May- 

Steft  in  the  year  1819,  and  to  which  she 

^;therefore  sustains  tbe  defences,"  &g. 

iiutor,  fab  Lordship  states,  that  in  his 

'  Hat/  V.  Cummiitg,  and  JPorbet  v. 

^of  16th  June  1851.     "  The  interlo- 

ixpressly  finds  that  tbe  pauper 

I  acquiring  a  residential  settlement, 

Kd  herself  '  partly  by  earnbgs,  either 

_  Jvork,  or  employment,  and  partly  from 

l&liSndividuals,'  the  fact  being  Uiat  she  bad 
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Dot  been  obliged  to  spply  for  parochial  relief.     And  in  the  opinion  j^,,,  ^5^  ^352. 
of  the  Lord  Justice-Clerk  the  test  of  such  incapacity  in  a  question    v,^v*«-^ 
betveeo  parishes,  is  stated  to  be,  either  that  of  relief  granted,  or^*yjJ|  ^T" 
the  demoDStration  of  pauperism  by  living  on  public  begging.    The  Lennox. 
case  of  Forbes,  y.  Marshall  gives  effect  to  the  same  principle, 
which  had  also,  to  a  certain  extent,  been  recognised  in  the  case  of 
St  CuthbertSy  13tb  February  1851,  where  a  party,  permanently 
disabled  by  paralysis,  had  resided  for  more  than  five  years  in  the 
pariah,  and  been  supported  entirely  by  his  father.    Farther,  in 
die  earlier  case  of  Skene  v.  Beaton^  16th  February  1849,  Lord 
FullertOD  stated  that '  the  actual  receipt  of  parochial  relief  must 
DOW  be  taken  as  the  test  whether  there  existed  such  a  state  of 
paopeiism  as  to  render  the  party  a  proper  object  of  parochial  re- 
fief" 

^'  The  question  of  residential  settlement  cannot  now  be  consi- 
dered merely  in  reference  to  the  views  acted  on  or  recognised  prior 
to  the  recent  statute,  but  must  be  determined  with  due  regard  to  the 
terms  of  the  76th  section,  and  the  provisions  as  to  the  **  acquisi- 
tion of  a  settlement  therein  embodied."  That  clause  '^  seems  to  the 
Lord  Ordinary  to  be  tantamount  to  the  declaration,  that  a  person 
by  residence  for  five  years,  shall  be  held  to  acquire  a  settlement, 
provided  only  he  had  maintained  himself  without  deriving  the  means 
of  his  maintenance  from  *  common  begging,  or  from  the  parochial 
fonda.*  And  this  construction  of  the  first  branch  of  the  statutory 
provision  is  confirmed  by  the  closing  proviso,  excepting  from  its 
operation  parties  who  had  acquired  a  settlement  prior  to  the 
Act,  by  a  residence  of  three  years,  and  who  shall  have  become 
^proper  objects  of  parochial  relief;'  t.e.,  shall  have  been  in  the 
actual  receipt  of  parochial  aid,  as  these  words  have  been  held  to 
import." 

Against  this  interlocutor  the  pursuer  reclaimed. 

A.  S.  Gark  and  T.  Mackenzie  for  pursuer.     It  cannot  be  con- 
tended that  during  the  residence  of  the  pauper  in  the  Blind  Asylum 
from  1822  to  1835  she  acquired  any  parochial  settlement.     The 
question  then  comes  to  be,  as  to  the  effect  of  her  residence  from 
1835  to  1849.    During  the  whole  of  this  period  she  was  supported 
by  private  charity.    The  case  of  Hay  v.  Cummiiip  was  an  extreme 
case.   It  related  to  a  servant  supporting  herself  chiefly  by  her  own 
etmings,  but  obtaining  assistance  from  private  friends  on  account 
rfill  health.    This  case  is  liker  the  case  of  Runciman,  reported  by 
Dunlop,  p.  377,  sec.  52.    The  present  case  also  comes  within  the 
sec.  76  of  the  recent  act,  when  it  provides  that  no  one  shall  acquire 
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M§^0|id  recourse  to  "  common  begging  ;" 

l^|||i|^y  did  not  herself  beg,  she  received 

"^  sel  referred  to  a  portion  of  the  pau- 

says,  that  after  coming  out  of  the 

rted  by  private  friends :  Elizabeth 

utions  from  charitable  individuals  ;" 

Campbell  with  whom  the  pauper 

the  same  effect.     Again,  this  case 

in  the  proviso  in  sec.  76.    Although 

pceived  parochial  relief,  she  was  still 

h  is  sufficient  to  bring  her  case  within 


4  ^^  P  '<SOiK  I 
m      «-W-»  •  ODD •  *Vi-^  m^m  «.M»  m-VB-m 


,oo 


Ide  were  for  Fergusson. 


<^^p^i4'^'M*^'^'^*:ii^  c^^^^^'y  understood,  and  intended, 
>-l-,^»fa?s^-.^^^^j|i^^      jjg^jgj  such  a  case  as  this.    This 

-1  a'-ywvjiM  "ip-"  J^^WW  ^  large  extent — almost  entirely — by 

-.aB.-w- -•■«'.  — ■S!'*     Q^    *ISji-  ■?£?»  ^K^-m  ^KS-»  ^■'iH-m  y   *     ■%  %       m  -r  %  * 

"S^dSarSSJ  C-S-atSp-^fgiSt  i^p^^M  for  parochial  relief.    Now  the  object 
*§'^Sp*^*^3iQ"i^^*^*^1^2'lc^"^^  was  to  exclude  the  possibility  of 


v^Dgii*^^*ISW^hi'|jfrp^n)^'5P  f^jhis  case,  what  is  to  exclude  her  from 
«.         §BsM3'lsjycgiil|JJAC^^  parish,  where  she  was  for  five  years 

}04?|<ion  beffginff  ?*'    For  it  is  this  clause 

^W^W^I^'^*^W^*li^  ^^  truly  to  be  decided.     Now,  com- 

i1-i!;ift§^5ijB#:»^  recourse  to  herself;  but,  it  is  said, 

■*'^^•5^v^•«^t^VSS^CiS^rI•iC  fQj.  jj^r,  because  she  had  mentioned 

s  who  had  contributed  to  her  support. 
i^g!;^ii^«^>^^the  pursuer  must  be,  that  thb  lady  is 

e  girl's  family.  But  these  words  in 
is  family,"  relate  obviously  to  a  man's 
the  pursuer  next  goes  to  that  part  of 
e  previous  enacting  clause  should  not 
vious  to  the  passing  of  this  act,  shall 
t  by  virtue  of  a  residence  of  three 
e  proper  objects  of  parochial  relief;" 
mes  under  it.  But  were  the  Court 
to  who  were  proper  objects  of  paro- 
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chial  relief  were  to  be  determined  by  any  other  consideration  than  Jan.  15.  1852. 
this,  "  who  had  received  it  ?"  we  should  be  led  into  endless  in-    ^^•'"■^^^*^ 

J  J.        ,  Hay  V.  Fer- 

qatnes  and  disputes.  gosson  and 

Lennox. 

Loans  Murray  and  Mbdwtn  concurred. 

Loan  CocKBURN.  I  entirely  agree  in  the  result  to  which  your 
Lordships  have  come.  But  there  is  one  point  I  have  some  doubt 
about.  There  certainly  was  no  ^^  common  begging"  in  the  case 
of  this  girL  But  I  am  not  prepared  to  say  that  nobody  can  be  a 
proper  object  of  parochial  relief  without  either  applying  for  relief 
or  gettmg  it.  I  think  a  person  may  be  a  proper  object  of  paro-< 
chial  relief  who  has  not  applied — a  lunatic,  for  instance,  who  has 
sot  sense  to  apply,  or  a  person  may  apply,  and  be  unjustly  re- 
fosed ;  therefore  I  am  not  at  present  prepared  to  say  there  is  no 
other  test  of  a  man  being  a  proper  object  of  relief  except  the  ap- 
pfication  for,  or  receipt  of,  charity.  But  then  I  proceed  on  the 
iads  of  this  case.  Do  these  shew  M' Ardle  to  be  a  proper  object 
of  relief?  I  think  not.  I  see  the  difficulty  of  drawing  the  line 
between  different  cases.  But  had  she  made  application  I  think 
die  would  have  been  refused. 

The  Ck>uRT  adhered,  with  additional  expenses. 

Jamei  Morgan^  S.S.C.,  Pursuer's  Agent 

Patrick^  M^Ewan  and  Carmentj  W.S.,  Agents  for  Defender,  Fergusson. 

Bobai  Andenon^  S.S.C.,  Agent  for  Defender,  Lennox. 


OUTER  HOUSE. 
Bbvorb  Lord  Ruthbrfurd. 


[The  following  case^  decided  by  Lard  Ruiherfurd  on  the  25th 
IfooenAer  last,  is  now  reported^  his  Lordship's  interlocutor  having 
leen  acquiesced  m.] 

Brock  v.  Hamilton. 

Fro  indhiso  p^'OprieUirs^Dunsionand  Sale^Boma^i  Lam — AcHo  de  com-    -jsJq^  ^22. 
Man  dmdundo — Where  two  parties  were  pro  indiviso  proprietors  of  cer- 
tain lobjects  not  divisible,  either  separately  or  by  appordonment :  ffeldy 
that  dedazator  of  division  and  sale  at  the  instance  of  one  of  the  parties 
Has  competent,  and  action  sustained  to  that  effect     Observed^  that  the 
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Jan.  15.  1852.  principle  of  the  action  in  the  Roman  law  de  cammuni  dmdundo  is  recog- 

^*^v^^^     nised  by  the  Court  of  Session,  and  applies  to  such  a  case- 
Brock  V. 

Hamilton.  rpjjjg  ^^  ^^  action  of  declarator,  and  division  and  sale,  of  cer- 

tain subjects  in  Glasgow  held  by  two  pro  indiviso  proprietors,  one 
of  whom  was  bankrupt,  Brock  (the  pursuer)  being  his  trustee. 

T.  Mackenzie  and  Marshall  were  for  the  pursuer. 
Macfarlane  and  Inglis  for  the  defender. 

LoKD  Rdthbrfurd  pronounced  an  interlocutor,  by  which  he 
**  Finds  it  admitted  by  both  parties,  and  especially  founded  upon 
by  the  defender,  that  the  subjects  are  not  divisible,  either  sepa- 
rately or  by  apportionment,  between  the  parties :  Finds,  therefore, 
that  the  conclusions  for  sale  and  division  of  the  price  are  compe- 
tent, and  sustains  the  action  to  that  effect  accordingly :  Finds  that 
no  relevant  defence  otherwise  has  been  stated  against  the  conclu- 
sions." 

He  added  a  note  in  which  he  explained  the  legal  principle  ap* 
plicable  to  the  case.  His  Lordship  said : — The  present  action  is 
of  the  nature  of  an  action  de  cammuni  divddundo^  and  concludes  for 
division  of  the  common  subjects,  or  in  the  event  of  its  being 
found  that  they  are  indivisible  for  sale  under  authority  of  the 
Court,  and  division  of  the  price.  The  pursuer,  while  he  in- 
serts the  conclusions  of  division,  following  the  style  book  in  the 
matter,  avers  that  the  subjects  are  indivisible,  meaning,  as  was 
distinctly  explained,  that  they  could  not  be  divided  into  two 
equal  lots,  either  separately,  or  by  any  apportionment  of  the 
three.  The  defender  admits  this  statement  to  be  correct,  and, 
indeed,  founds  upon  the  fact  that  the  properties  are  indivi- 
sible in  either  of  those  senses,  as  the  ground  of  the  plea  on  which 
he  has  mainly  hisisted,  namely,  that  the  action,  though  it  might 
be  competent  in  its  conclusions  for  division,  if  division  were  pos- 
sible, is  altogether  incompetent,  in  so  far  as  it  concludes  for  sale 
and  division  of  the  price.  This  view  of  the  matter  raises  a  ques- 
tion of  importance.  The  elements  of  the  decision  exist  in  the  case, 
on  the  admission  of  the  parties,  and  without  farther  inquiry. 

The  competency  at  common  law  of  an  action  for  divisiou  be- 
tween co-proprietors  of  a  common  subject,  and  at  the  suit  of  one, 
does  not  seem  to  be  denied  by  the  defender.  It  cannot,  indeed, 
be  disputed,  in  the  face  of  clear  authorities,  that  we  have  borrowed 
from  the  Roman  law,  and  introduced  into  our  common  law  actions 
of  the  same  nature  and  import  with  those  of  the  Roman  law 
families  erciscundcB  and  de  cammuni  dividundo.     The  defender  re- 
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ferred  to  ErMne,  3,  3,  56,  et  aeq.,  as  shewing  that  the  action  of  Jan.  15.  1852. 
division  was,  by  the  law  of  Scotland,  limited  to  moveable  subjects,  ^"""^i^^^ 
and  that  an  action  for  division  of  heritable  subjects,  except  under  HamiltoD. 
a  brief  of  division,  as  between  heir  and  tercer,  and  between  co- 
heirs, bad  no  place  in  the  law  of  Scotland,  but  required  the  aid  of 
statute,  as  in  the  case  of  commonties,  or  of  judicial  sale.  But  if 
the  passage  of  Mr  Erskine  referred  to  be  held  to  express  any- 
thing beyond  a  statement,  and  that,  too,  in  itself  vague,  of  the 
progress  of  the  law,  it  must  be  disallowed  as  plainly  of  no  authority. 
Lard  Stair,  1 .  7,  15,  says  expressly,  ^'  under  the  obligation  of  re- 
stitutioii  is  comprehended  the  obligation  of  division,  whereby  what 
we  possess  in  common  with  others,  or  indistinct  from  that  which 
they  possess,  we  are  naturally  obliged  to  divide  with  them,  when- 
soever they  desire  to  quit  the  communion,  for  thereby  we  restore 
what  is  their  own,  and  we  are  not  obliged  thereto  by  any  contract 
or  delinquence.  It  is  true  the  contract  of  society  includeth  the 
obligement  to  divide  after  the  society  is  ended.  But  communion 
falleth  many  times  when  there  is  no  society  nor  contract ;"  he  then 
refers  to  the  actions  in  the  Roman  law  already  mentioned,  but 
adds,  **  because  they  do  chiefly  concern  immoveables  or  ground 
ru/htSj*  he  proposes  to  treat  of  them  thereafter.     Accordingly,  in  ^ 

his  fourth  book,  in  mentioning  the  brief  of  division  in  which  the 
partition  is  to  be  made  by  the  writ  of  division  between  the  por- 
iionarios  dictarum  terrarum,  he  defines  portioners  to  be  such  ^'  as 
bruik,  pro  indiviso,  whether  they  be  heirs  portioners  or  portioners 
by  apprising  or  adjudication,  or  if  there  be  divers  tercers  who  have 
not  been  kenned  to  a  particular  division,  for  in  that  case  the  brieve 
of  terce  is  not  the  competent  way  of  division,  for  that  is  only  com- 
petent between  the  tercer  and  the  heir."  There  can  be  no  ques- 
tion, it  is  thought,  after  the  authority  of  Lord  Stair,  referring  to 
the  Roman  law,  that  an  action  for  division  of  heritable  property 
held  pro  indiviso,  though  by  singular  titles,  was  imported  into  the 
common  law  of  Scotland  in  the  form  of  a  brief  of  division  in  very 
ancient  times ;  BelTs  Comm.,  vol.  i.,  p.  64.  The  remedy  easily 
assumed  the  form  of  an  ordinary  action,  the  brief  of  division  being 
one  of  those  which  was  subject  to  advocation,  even  where  the  pro- 
ceedings before  the  inquest  resulted  in  verdict,  and  an  ordinary 
action  being  of  itself  more  suitable,  when,  as  in  this  case,  the  equit- 
able powers  of  the  Court  might  require  to  be  interposed.  This 
was  strongly  recognised  in  the  case  of  MiUigan,  February  8.  1782, 
as  reported  in  the  Faculty  Collection,  and  also  in  Lord  Hailes, 
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Jan.  15.  1852. volume  ii.  page  897.     The  discussion  there  did  not  depend  upon 

B  ork  ^^^  ^^^^  ^^^^  ^^^  subject  had  been  employed  in  a  co-partnery»  but 

Uamiiton.  resolved  simply  into  the  rights  of  parties  holding,  and  by  singular 
title,  a  common  subject.  And  though  the  more  recent  case  of 
Stewart,  Shaw,  vol.  xiv.,  p.  106,  4th  Dec.  1835,  may  have  de- 
pended upon  the  subjects  having  been  at  one  time  copartnery  pro- 
perty, the  action  was  sustained  upon  the  principles  of  the  Roman 
law,  which  applied  not  only  to  copartnery,  but  in  those  circum- 
stances which  created  quasi  ex  societate  the  relation  of  co-part- 
ner}\ 

But  the  defender,  while  he  admitted  under  these  and  other 
authorities  that  an  action  of  division  would  lie  at  common  law, 
as  it  might  be  held  to  have  come  in  place  of  a  brief  of  division, 
denied  entirely  the  competency  of  this  action,  limited  as  its  con- 
clusions practically  must  be,  by  the  shewing  of  both  parties  to  a 
sale  under  authority  of  the  Court  and  Division  of  the  price,  con- 
tending that  the  reference  to  the  Roman  law  had  no  place  here, 
sale  and  division  of  the  price  being  matters  simply  of  remedy,  not 
necessarily  flowing  from  the  principle  upon  which  the  action 
de  eommuni  dividundo  proceeds.  The  Lord  Ordinary  cannot  con- 
cur in  this  view,  or  in  any  such  restriction  in  the  reference  to  the 
Roman  law.  That  law  and  our  common  law  following  it,  proceed 
upon  the  principles  that  no  one  should  be  bound  to  remain  indefi- 
nitely m  communiane  with  another  or  others  as  proprietors  of  a  com- 
mon property ;  that  for  reasons  of  public  policy,  and  especially  to 
ensure  the  advantageous  management  of  such  property,  any  joint 
proprietor  should  have  it  in  his  power,  against  the  will  of  the 
others,  to  put  an  end  to  the  communion ;  and  that  there  arises 
out  of  the  situation  itself  an  obligation  to  divide,  or  where  division 
or  any  other  arrangement  is  impracticable,  consistendy  with  re- 
taining the  property  to  adjust  their  respective  interests  by  sale 
and  division  of  the  price.  Under  the  civil  law  accordingly,  sub^ 
hastatioy  was  had  recourse  to  in  the  last  resort ;  and  so  it  is  in 
most  countries  in  Europe  that  have  adopted  the  Roman  law; 
but  all  this  is  founded  upon  the  obligation  which  arises  ex  contractu^ 
where  there  is  a  proper  contract  of  society ;  and  quasi  ex  conJtractUj 
where  the  relation  has  arisen,  not  under  contract,  but  by  succes- 
sion or  any  other  title  or  tides  through  which  parties  may  hold  a 
subject  as  joint  proprietors.  In  this  last  case  they  were  consi- 
dered by  the  Roman  law  as  sacu  in  the  matter,  and  because  as 
either  party  could  put  an  end  to  this,  it  might  be  involuntary, 
society  when  he  chose,  there  emerged  similar  obligations  to  those 
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which  arose  on  the  termiDation  of  copartnery,  and  the  law  gave  Jan- 16.  I8r)2. 
similar  remedies.    Pothier  accordingly  treats  the  subject  in  his  ap-^    ^  ^. 
pendix  to  the  contract  of  Society.     It  is  not  a  matter  therefore  Hamilton, 
of  remedy  as  regards  its  formy  that  the  conclusion  of  sale  and  dU 
Tision  of  the  price  is  granted  ;  it  is  the  appropriate  remedy  in  jus- 
tice, resulting  from  the  situation  of  the  parties,  iivhere  the  easier 
and  more  obvious  remedy  of  division  has  no  place.     The  Roman 
law  looked  in  the  first  instance  to  division^  and  that  was  the  lead- 
ing conclusion  and  object  of  the  action,  de  communi  dividundo^  but 
when  that  could  have  no  effect  from  the  nature  of  the  subjects,  or 
where  the  parties  could  not  agree,  that  one  should  take  the  sub- 
jects, paying  the  other  the  value  of  his  share,  and  especially  where 
the  different  estimates  of  value  excluded  any  similar  adjustment, 
public  sale,  under  authority  of  the  Court,  became  plainly  the  only 
course. 

The  Lord  Ordinary,  therefore,  can  have  no  doubt  that  the 
action  is  clearly  competent  in  all  its  conclusions,  and  he  thinks  the 
Court  has  full  equitable  jurisdiction  in  the  matter.  He  does,  nor, 
however,  think  the  pursuer  bound  to  shew  equity  for  division,  or, 
where  division  is  impossible,  for  sale.  He  considers  the  pursuer's 
rights  in  that  respect,  to  be  clear.  But  circumstances  may  easily 
exist  in  which  the  defender  may  shew,  in  equity,  a  good  defence 
against  the  demand  for  division  or  sale.  No  such  defence,  how- 
ever, had  been  made  here;  for  the  Lord  Ordinary  cannot  consider 
the  circumstance,  that  the  defender  may  draw  a  larger  income 
from  the  subjects  as  they  now  are  than  the  interest  of  any 
price  that  is -likely  to  be  realized,  affords  any  ground  for  binding 
the  pursuer  to  remain  in  communion,  especially  where  the  rental 
has  fallen,  and  is  probably  falling,  and  where  one  of  the  co-pro- 
prietors has  become  bankrupt. 

The  Lord  Ordinary  has  not  thought  it  necessary  to  make  any 
observation  on  the  specialty,  that  the  pursuer  in  this  action  is  trus- 
tee on  the  bankrupt  estate,  who  has  an  immediate  and  direct 
interest  in  the  proper  administration  of  the  estate,  to  dissolve  the 
communion  and  wind  up  the  affairs  of  the  bankrupt.  He  wishes 
to  put  the  case  at  once  upon  the  broad  and  satisfactory  grounds 
on  which  he  thinks  it  would  rest  if  the  bankrupt  had  been  pur- 
suer,— and  the  specialty,  at  any  rate,  might  be  subject  to  the  an- 
swer, that  the  trustee  might  sell  his  interest.  Further,  all  the 
difficulties  in  the  case  would  arise  if  the  action  were  brought  at 
the  instance  of  any  purchaser  from  the  trustee. 

Dundas  S^  Jamiaon^  Agents  for  Pursuer. 

LockJiarty  Morton^  WJUtehead  ^  Greig,  W.S.,  Agents  for  Defender. 


and  Others. 
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OUTER-HOUSE. 

Before  Lord  Colonsay  and  a  Jury. 

No.  124.         Henderson,  Donatary  of  the  Crown,  v.  Mrs  Elizabeth 

Thomson  or  Blackwood  and  Others. 

Reduction  of  Deed  of  Settlement — Incapacity^Facilify — Lesion, 

jaD.  15.  1852.     This  was  an  action  of  reduction  brought  on  behalf  of  the  Crown, 

'^^^^^'^^    as  ultimus  hceres^  of  a  deed  of  settlement  in  favour  of  the  defenders, 

Thom^n  or""  bearing  to  have  been  executed  by  the  late  Miss  Margaret  Chal- 

Blackwood     mers.     The  issue  was  in  the  following  terms — "  1 .  Whether  the 

disposition  and  settlement,  bearing  the  date  of  6th  February  1840, 

No.  13  of  process,  is  not  the  deed  of  the  now  deceased  Margaret 

Chalmers,  whose  signature  it  bears  ?     2.  Whether,  at  the  date  of 

the  said  deed,  the  said  Margaret  Chalmers  was  weak  and  facile  in 

her  mind,  and  easily  imposed  upon  ?     And  Whether  the  defender, 

Elizabeth  Thomson  or  Blackwood,  taking  advantage  of  her  said 

weakness  and  facility,  did,  by  fraud  or  circumvention,  obtain  or 

procure  the  said  deed,  to  the  lesion  of  the  said  Margaret  Chalmers  ? 

Lord  Colonsay,  in  charging  the  Jury,  and  before  commenting 
upon  the  evidence  which  had  been  led,  at  great  length,  for  both 
parties,  said — There  are  some  general  rules  and  directions  ap- 
plicable to  this  class  of  cases,  which  may  be  of  service  to  you  in 
making  up  your  minds.  The  issues  are  twofold  here,  as  they  are 
in  all  similar  cases.  The  first  inquiry  in  both  issues  is  the  state 
of  the  party's  mind  at  the  date  of  the  deed ;  but  the  state  of  mind 
both  before  and  after  that  date  may  throw  great  light  on  the  state 
of  mind  at  the  time  of  executing  the  deed.  The  deed  is  of 
itself  probative,  and  consequently  incapacity,  or,  to  speak  more 
correctly,  defect  of  mind,  is  the  point  in  both  issues.  Incapacity 
to  execute  any  deed  at  all,  is  necessary  before  the  first  issue  can 
be  affirmed.  If  you  are  not  satisfied  that  defect  of  mind  to  that 
extent  existed,  you  must  go  to  the  second  issue.  Facility  is  mat- 
ter of  opinion ;  capacity  may  be  brought  to  the  test  of  facts,  by 
things  actually  done  by  the  party ;  while,  on  the  other  hand,  it  is 
difficult  to  bring  facility  to  the  test  of  practice.  You  will  also  re- 
mark, that  capacity,  necessary  to  make  a  settlement  when  the  party 
is  left  to  himself,  is  less  than  that  required  in  many  pieces  of  busi- 
ness, such  as  making  bargains,  and  the  like,  where  there  is  a  con- 
flict of  minds  and  interests.  Any  defect  of  memory  is  important. 
It  may  shew  defect  of  intellectual  powers ;   still  it  may  exist. 
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though  there  i8  sufficient  power  to  act  when  the  mind  is  put  in  a  Jan-  ^5-  i^^^. 
state  of  activity  ;  hut  it  may  be  held  to  he  an  indication  of  feeble  jjendereon  v 
and  failing  powers.   The  words  in  the  second  issue  are — *^  by  fraud  Thomson  rr 
OR  circumvention/' not  AND  "circumvention;"  but  I  cannot  sayand^oThers. 
that,  in  law,  there  is  much  difference  between  the  two. 

Verdict  for  the  pursuer  on  the  first  issue. 

The  Lord  Advocate^  Solicitor-Generaly  and  Shand  for  the  Crown. 
InffHs  and  Itoss  for  the  defenders. 

J.  Hm  Bttmettj  W.S.,  Agent  for  Pursuer. 

Patrick,  M^Eiven  and  Carmmtf  W.S.,  Agents  for  Defenders. 


SECOND  DIVISION.  No.  125. 

Judicial  Factor — Accountant- OenerctL 

A  number  of  Judicial  Factors  appeared  to-day,  in  obedience  to  Jan.  16.  1852. 
a  former  order  of  the  Court,  pronounced  on  the  report  of  the  Ac- 
countant-general, when  the  parties  were  remitted  to  that  officer, 
as  in  the  previous  day  in  the  First  Division. 


SECOND  DIVISION. 
Hall  v.  Whillis  and  Others.  No.  126. 

Property — Sea^8hor&- Shell  Fisihr-^Title  to  pursuer^A.  was  proprietor  of 
lands  bounded  de  Jacto  by  the  sea,  although  no  sea  boundary  was  ex- 
pressed in  his  titles.  Fart  of  his  lands  were  erected  into  a  barony.  His 
titles  gave  him  right  to  fishings  both  in  salt  and  fresh  water,  but  without 
any  special  mention  of  shell  fish.  He  raised  an  action  to  exclude  certain 
defenders,  as  representing  the  public,  from  gathering  limpets  and  other 
small  shell  fish  from  the  rocks  ex  oefverso  of  his  lands,  but  without  making 
any  averment  of  possession  on  his  own  part : — Held  that  he  had  no  title 
to  exclude  the  defenders  from  gathering  these  fish  between  high  and  low 
water  mark,  the  right  htding  pvblici  juris. 

This  action  was  raised  by  Sir  John  Hall  of  Dunglass  to  have  it  jan.  16.  1852. 
found  and  declared  that  the  defenders,  who  are  the  whole,  or    ^^'^^^^^^ 
nearly  the  whole  fishermen  residing  in  the  burgh  of  barony  of  ^n^  othere. 
Eyemouth,  have  no  right  to  take  and  carry  away  the  limpets  and 
other  small  shell  fish  adhering  to  the  rocks  lying  ex  adverso  of  the 
pursuer's  lands  of  Dunglass  and  others.    These  lands  are  bounded 
by  the  sea.     A  portion  of  these  lands,  hut  not  all,  are  erected 
into  a  barony.     The  title  contains  a  grant  of  fishings  as  well  in 
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Jan.  1G.  i8o2.8a]t  as  fresh  water,  but  no  special  mention  of  shell  fish.     The  pur- 

Hniit;  Whiiiis®"®^'®  *^^'®^  Contain  no  grant  of  the  sea  shore;  and  although,  in 
andOchers.     fact,  bounded    by  the  sea,  the   lands   are   not  described  as  so 
bounded,  and  no  possession  was  averred  by  him.     But  he  pleaded 
that  a  title  to  lands  which  are,  in  point  of  fact,   bounded    by 
the  sea,  is  a  good  title  to  the  shore  ex  adverse  of  these  lands, 
although   it  does  not  contain    an  express  conveyance   of    the 
shore ;  that  a  right  of  barony  adjacent  to  the  sea  does  not  require 
a  specific  boundary'  seaward,   and  comprehends  the  whole  col- 
lections and  natural  products  of  the  shores  and  rocks  exadverso  of 
the  lands  within  the  barony  ;  that  these  products,  including  limpets 
and  shell  fish,  are  the  natural  pertinents  of  the  lands ;  and  that 
the  defenders,  as  part  of  the  public  at  large,  have  no  right   to 
carry  them  off. 

The  defenders  alleged  that  they  took  these  limpets  for  the  pur- 
pose of  usmg  as  bait  in  fishing ;  and  they  pleaded  that  the  title 
of  the  pursuer,  as  above  set  forth,  was  insufficient  to  support  his 
claim,  more  especially  as  regards  the  rocks  and  shore  of  the  sea  ex 
adverso  of  the  lands  as  to  which  no  right  of  barony  is  pretended  f 
that  the  right  to  take  limpets  and  other  small  shell  fish  from  the 
rocks  and  shores  of  the  sea  below  high  water « mark  is  a  public 
right ;  that  as  accessory  of,  and  as  essential  to,  the  right  of  white 
fishing,  which  is  pvblicijuris^  they  are  entitled  to  take  limpets  and 
other  small  shell  fish  for  the  purpose  of  being  used  as  bait.    There 
were  other  pleas  founded  on  the  averment  that  they  had  been  in 
the  habit,  for  time  immemorial,  of  carrying  away  limpets,  &c.  from 
the  rocks  libelled.     But  this  point  was  not  just  now  before  the 
Court. 

The  Lord  Ordinary  (Wood)  reported  the  case  to  the  Court. 
His  note  states,  that  the  parties  ^'  desired  to  have  a  judgment  in 
the  first  instance  upon  the  rights  claimed  by  the  parties  respectively, 
and  the  title  on  which  they  are  vested,  taking  the  ease  apart  fron(i 
any  averment  of  prior  possession  on  either  side."  And  he  adds, 
^'  The  question,  therefore,  to  be  decided,  would  resohe  into 
this,  Whether  the  pursuer's  title  was  sufficient  to  exclude  the  de- 
fenders from  the  exercise  of  the  right  claimed  by  them,  of  taking 
limpets,  and  other  small  shelUfish  from  the  rocks  and  shore,  exad^^ 
verso  of  his  land,  below  high  water  mark,  supposing  that  they  had 
never  previously  done  so;  or,  what  is  the  same  thing,  whether  any 
one  of  the  public  is  entitled  to  enter  upon  the  shores  and  rocks, 
ex  adverso  of  the  pursuer's  lands,  for  the  said  purpose,  the  right 
claimed  being  pubUci  jurisy  open  to  the  whole  public,  and  from 
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which  the  pursuer  cannot,  in  respect  of  his  title  to  the  adjoining  jan.  16. 1852. 
lands,  exclude  them,  whenever  they  shall  choose  to  assert  and  exer-    ^^t^^ 

.      ?  "  HaiU.Whillis, 

«se  It.  and  Othcre, 

Ross  (with  whom  Inglis)  for  the  pursuer.  The  object  of  the 
pursuer  is  to  protect  the  rights  of  the  fishermen  on  his  own  pro- 
perty. Counsel  referred,  in  support  of  his  own  pleas,  to  Macalis* 
ter  V.  Campbell^  7th  February  1837,  16  S.  490,  and  Patersan  v. 
Marquis  of  Ailsa J  11th  March  1846,  8  D.  752,  and  commented  on 
the  cases  founded  on  by  the  defenders. 

Wood  (with  whom  the  Dean  of  Faculty)  for  the  defenders.  The 
right  to  take  limpets  from  the  shore  below  high  water  mark  is  a 
public  right ;  Balfour,  p.  626,  citing  Toum  of  CraU  v.  Grizel  MeU 
dmmj  24th  May  1549 ;  Tait's  Cases,  voce  "  Fishings ;"  6  Brown's 
Supplement,  446,  Ramsay^  Nov.  22.  1776;  Duke  of  Portland^ 
15th  Nov.  1832,  11  S.  and  D.  14;  Bell's  Principles,  §  646; 
Mowai  of  Garth  v.  Bruce  Stewart  of  Symbister,  7th  Feb.  1777. 
The  case  of  Macalister  differs  from  the  present  in  this  respect, 
that  the  subjects  in  dispute  were  different :  in  that  case  it  was  sea- 
ware.  Besides,  there  was,  on  the  pursuer's  part  there,  a  distinct 
averment  of  possession  for  time  immemorial.  Smith  v.  Officers  of 
State,  13th  July  1849,  Lord  Campbell's  Speech. 

Lord  Justice*Clerk.  There  is  no  difficulty  in  the  point  reported 
to  us,  and  to  that  we  must  limit  ourselves.  It  is  a  simple  question, 
whether  the  title  of  the  pursuer  enables  him  at  once  to  exclude  the 
defenders  from  taking  away  limpets,  wilks,  &c.,  from  the  shore,  ex 
adverso  of  his  lands  between  high  and  low  water-mark,  assuming 
they  got  there  legally,  and  without  trespass.  It  is  contended 
that  he  has  this  right  under  the  grant  of  fishings.  I  am  not  aware 
there  ever  yet  was  a  decision,  holding  a  grant  of  white  fishings 
from  the  sea  to  be  a  legal  grant,  although  it  has  been  undoubtedly 
assumed  in  various  cases.  But  however  that  may  be,  this  at  least 
is  clear,  that  the  right  of  fishing  in  the  sea  has  been  understood  to 
be  simply  a  right  of  white  fishing.  Limpets  and  shell-fish  have 
never  been  understood  to  fall  within  a  grant  of  white  fishing,  or 
of  fishing  in  the  sea.  Balfour,  while  he  recognized  the  undoubted 
right  of  property  in  sea-ware,  minerals,  &c.,  held  that  shell-fish 
were  open  for  any  of  the  public  to  take,  on  the  ground  that  they 
were  incapable  of  appropriation.  That  they  are  fixed  to  the  rock 
at  a  particttlaiytime,  is  no  proof  that  they  do  not  move.  We  know 
well  that  they  are  not  always  fixed.  They  are,  of  course,  so  found 
when  taken ;  but  capable  of  appropriation,  I  apprehend,  they  are 
not,  either  by  the  possession  of  the  subject,  or  the  grant  of  the 
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Jan.  16.  1652.  Crown.     Therefore,  I  am  of  opinion  his  title  does  not  give  the 
'^•^^    pursuer  any  right  to  prevent  the  defenders  taking  the  sheU-fish 

and  Others.  ^  attached  to  the  rocks  between  high  and  low  water-mark  ;  and  in 
giving  that  opinion,  I  adhere  to  the  doctrine  laid  down  in  1549 
in  the  case  cited  by  Balfour,  and  followed  in  all  judgments ;  and  as 
I  understand,  the  fixed  and  undoubted  law  in  Scotland.  There  is, 
therefore,  no  necessity  to  enquire  into  the  state  of  the  alleged 
possession  by  the  defenders. 

Lord  Medwtn  concurred.  There  is  a  great  distinction  to  be 
observed  between  sea-ware  and  limpets,  which  last  are  simply  an 
accessory  of  fishing.  The  case  cited  by  Balfour  applies  to  the  lat- 
ter, but  not  to  the  former.  I  see  no  difference  between  this  case 
and  that.  Any  person  who  can  lawfully  reach  the  shore  between 
high  and  low  water-mark,  without  trespassing,  is  entitled  to  take 
these  small  shell-fish  for  bait  for  the  purpose  of  fishing.  His  title 
gives  no  right  to  Sir  John  Hall  to  interfere.  Whether  grants  of 
white  fishing  can  be  given  or  not,  we  need  not  enquire  ;  but  un- 
questionably I  never  considered  a  grant  of  white  fishing  implied 
tiie  exclusive  right  to  limpets  and  other  shell-fish. 

Lord  Cockbuen.  All  the  difficulty  arises  from  confounding 
this  with  the  case  of  sea-ware.  This  is  a  case  of  animals  adhering 
to  the  rock.  The  question  is,  whether  the  pursuer,  without  pos- 
session, and  merely  in  virtue  of  being  the  owner  of  the  adjoining 
land,  can  prevent  people  who  get  to  the  shore,  without  trespass, 
from  taking  these  animals  from  the  rock  ?     I  think  he  cannot. 

Lord  Murray.  I  entirely  agree.  The  pursuer  has  no  title 
whatever  to  interfere.  It  appears  to  me  there  never  was  any 
point  more  clearly  laid  down  in  the  law  of  Scotland. 

The  Court  found,  *^  that  the  titles  libelled  on  by  the  pursuer 
do  not  give  him  an  heritable  and  real  right  to  the  limpets,  and 
other  small  shell-fish  which  are  found  lying  or  growing  on  or 
'  amongst,  or  adhering  to  the  rocks  along  the  sea-shore  along  the 
pursuer's  lands  below  high  water-mark  ;  and  that  the  pursuer  is 
not  entitled  to  a  decree  to  exclude  the  defender  from  gathering 
such  limpets,  and  other  small  shell-fish  from  the  said  rocks  below 
high  water-mark."     They  therefore  dismissed  the  action. 

Besides  this  action,  there  were  conjoined  with  it  advocations  of 
two  others  raised  by  the  pursuer  in  the  Sheriff-court  of  Hadding- 
ton, which  involved  the  same  question,  and  in  one  of  which  an 
interdict  had  been  granted  against  the  defenders  taking  the  limpets 
from  the  rocks.  The  Court  recalled  the  interdict,  and  quoad 
uUra^  remitted  to  the  Lord  Ordinary. 

Jhds  and  Eomanfs,  W.S.,  Pursuer's  Aorents. 
i:iang  and  Adcm^  S.S.C.,  Defenders'  Agents. 
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FIRST  DIVISION. 

Robert  and  John  Brown  v.  Joseph  Doctor.  No.  126. 

Contract — Au^nation — Competition, — In  a  competition  between  an  ar* 
resting  creditor  and  assignees,  who  were  substitated  to  a  contract,  proof 
haying  been  allowed  whether  the  assignees  had  entered  on  the  contract, 
the  Coart  found,  on  advising  the  proof  with  the  Commissioner's  report^ 
tiiat  the  assignees  had  performed  the  contract,  and,  in  doing  so,  had  ex- 
pended a  larger  sum  than  the  fund  in  medio^  and  preferred  them. 

Sequel  of  the  case  reported  under  the  date  of  Nov.  15.  1851.  Jan- 16-  1^52. 
Supra,  p.  23.  ^^^;;^ 

The  whole  of  the  evidence  led  before  Mr  W.  H.  Murray,  the  Doctor. 
Commissioner,  having  now  been  printed  and  laid  before  the  Court, 
the  case  was  put  out  to-day,  in  order  to  be  disposed  of.  The 
asfflgnees  had  pleaded,  and  now  urged  that  the  arrestment  on  which 
the  competing  claim  was  founded,  was  altogether  inoperative  and 
inept.  It  was  not  laid  on,  till  several  nionths  after  the  date  and 
indmation  of  the  assignation,  by  which  the  assignees  were  substi- 
tuted in  the  place  of  Pennycook ;  and  it  was  therefore  maintained 
that  there  was  no  liability  by  the  trustees  to  account  to  Pennycook, 
and  that  Doctor,  claiming  as  his  creditor,  could  attach  nothing  by 
his  arrestment.  The  objection  was,  however,  waived,  and  the  case 
was  now  taken  on  the  evidence,  and  with  reference  to,  the  report 
jof  Mr  Murray,  the  Commissioner. 

SAoTid  and  In^lis  for  the  assignees.  The  assignees  (the  Browns) 
had  completely  proved  their  case  upon  the  evidence,  and  were  there- 
fore entitled  to  be  preferred  to  the  whole  fund  in  medio^  as  the  sum 
•due  to  them  considerably  exceeded  its  amount.  They  did  not  plead 
that  the  views  of  the  Commissioner  should  be  held  as  finally  decid- 
ing the  case.  The  Court  would  review  the  whole  evidence  for  it- 
self, and  decide  accordingly ;  but  the  argument  of  the  assignees  upon 
the  proof  was  certainly  not  weakened  by  the  fact  that  the  learned 
Commissioner  had  expressed  a  strong  impression  that,  upon  the 
facts  as  proved  before  him,  the  assignees  had  made  out  their  case. 

Machdght  and  Solicitor^  General^  contra.  Mr  Murray,  the 
Commissioner,  had  not  said  that  the  assignees'  case  was  made 
out  upon  the  proof;  and  even  had  he  so  found,  the  Court  must 
look  at  the  whole  proof,  and  judge  for  themselves.  The  result 
of  the  facts,  as  given  in  evidence,  was  in  favour  of  the  arrester 
(Doctor),  and  much  of  the  evidence  of  the  assignees  was  exposed 
to  grave  observation  from  the  relation  existing  between  them  and 
the  witnesses. 

t2 
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Jan.  16. 1852.     LoRD  PRESIDENT,  The  important  question  here  is,  did  the  assig- 
Browns  v       ^^^^  (*'^®  Browns)  enter  upon  this  paving  contract,  and  finish  what 
Doctor.         remained  to  be  done  of  the  work.    If  that  is  proved  they  must  get 
the  fund  in  medioy  as  the  expenditure  they  necessarily  made  will 
not  be  met  by  the  fund.     I  think  they  have  made  out  their  case. 
The  Commissioner,  under  the  first  head  of  his  very  distinct  report, 
has  clearly  shewn  this ;  and  it  is  quite  unnecessary  to  go  farther. 
Lord  Ivort.   Entertaining  a  clear  opinion  in  favour  of  the  objec- 
tion pleaded  against  the  arrestment,  I  would  have  been  disposed  to 
have  decided  the  case  on  that  ground.     But  as  we  are  to  put  our 
judgment  on  the  evidence,  I  am  entirely  of  your  Lordship's  opinion. 
I  have  gone  carefully  through  Mr  Murray's  able  report,  and  have 
checked  it  by  comparing  it  with  the  evidence.     I  have  found  the 
results  at  which  he  arrived,  under  the  first  branch  of  the  report, 
completely  supported  by  the  proof;  and  it  being  thus  shewn  that 
the  Browns  completed  what  remained  to  be  done  of  the  contract, 
at  an  outlay  exceeding  tiie  amount  of  the  fund,  the  result  is,  that 
they  must  be  preferred  to  the  fund  in  medio  here. 
Lord  Fullbrton  concurred. 

Lord  Cuninqhame.  The  claim  of  the  Browns  as  assignees 
(respondents  in  the  advocation)  was  one  entitled  to  all  possible 
support  from  the  law.  They  were  cautioners  for  Pennycook  in 
serious  and  onerous  contracts  to  the  police  of  Dundee ;  the  work 
was  thrown  by  Pennycook  on  their  hands ;  the  principal  obligant 
executed  an  assignation  in  their  favour,  and  they  completed  the 
work.  The  balance  due  to  them  has  been  proved  by  every  test — 
by  the  Police  Surveyor,  next  by  the  Sherifi^,  and,  lastly,  by  an  in- 
telligent Commissioner  selected  by  the  Court,  who  took  a  proof. 
Even  if  the  arrestment  had  been  prior  to  the  date  of  the  assignation, 
it  would  require  very  different  evidence  on  the  part  of  a  stranger 
creditor,  than  any  now  produced,  to  interfere  with  the  preference 
of  distressed  cautioners,  seeking  a  balance  under  a  contract  in 
which  they  are  exposed  to  loss. 

The  Court,  accordingly,  approved  of  the  learned  Commission- 
er's report,  and  pronounced  an  interlocutor,  by  which  "  they  advo- 
cate the  cause  :  Find  that  the  fund  in  medio  consists,  after  deduc- 
tion of  expenses,  of  a  balance  of  £48,  7s.  4d.,  due  by  the  raisers 
under  the  contract  betwixt  them  and  James  Pennycook,  which 
contract,  after  having  been  partially  executed  by  the  said  James 
Pennycook,  was  afterwards  assigned  to,  and  carried  into  final 
implement  by,  the  said  Messrs  Brown,  who  had  been  cautioners 
for  the  said  James  Pennycook,  for  the  due  execution  of  the  original 
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contract :  Find  in  the  present  competition  between  Joseph  Doctor  Jwi-  16. 1852. 
and  the  said  Messrs  Brown,  the  latter  fall  to  be  preferred  to  the„ 

*  Browns  p, 

whole  fund  in  medio^  in  respect  that  the  costs  and  expenditure  Doctor, 
under  the  contract,  in  so  far  as  the  same  was  carried  out  by  them, 
after  deducting  the  payment  of  £100  already  received  by  them  to 
account,  have  been  proved  to  exceed  the  amount  of  said  fund ; 
rank  and  prefer  them  accordingly,  and  decern :  repel  the  claim  of 
the  said  Joseph  Doctor,  and  decern:  Find  the  Messrs  Brown 
entitled  to  the  expenses  of  this  competition,  both  in  this  Court  and 
in  the  Court  below,  and  remit  the  causo  to  the  Lord  Ordinary  to 
proceed  farther,  if  that  shall  be  necessary,  in  order  to  exhaust  this 
multiplepoinding,  as  he  shall  see  cause,  and  with  power  to  his 
Lordship,  should  that  be  found  more  expedient,  to  remit  the  case, 
with  or  without  instructions,  to  the  Sheriff;  and  farther,  with  power 
to  his  Lordship  to  have  the  expenses  audited,  and  decern  therefor. 

L,  M.  Macara,  W.S.,  Agent  for  the  Assignees. 
James  Macknighty  W.S.,  Agent  for  the  Arrester. 


SECOND  DIVISION. 

M.P. — Duff  and  Others  (Trustees  and  Executors  of  the  late    No.  127. 
Earl  of  Fife)  v.  Earl  of  Fifb  and  Others. 

Process — Condescendence  ofBes  NovUer — Lease — Meliorations. — (1.)  Cir- 
cumstances in  which  Heldy  that  no  case  of  res  noviter  veniens  bad  been 
made  out  by  a  party  in  an  action,  to  justify  production  of  a  writing. 
(2.)  Question  as  to  which  of  several  claimants  were  entitled  to  the  melio- 
rations  under  a  lease. 

This  multiplepoinding  was  raised  by  the  trustees  of  the  late  Jan.  16.  1852. 
Lord  Fife.    He  had  granted  a  lease  in  1801  to  a  George  Alex-     T^^^ 
ander,  and  upon  the  expiration  of  that  lease  at  Whitsunday  1823,  b^arut  Fit^ 
there  became  due  to  Alexander,  as  the  ascertained  amount  of  ^ 
meliorations,  the  sum  of  L.95,  15s.    But  the  lease  being  then 
renewed,  for  nineteen  years,  in  Alexander's  favour  by  the  present 
Lord  Fife,  payment  was  postponed  till  Whitsunday  1842.    It  was 
admitted  by  the  raisers,  the  trustees  of  the  late  Lord  Fife,  the 
granter  of  the  original  lease,  that  the  present  Lord  Fife,  as  the 
heir  of  entail,  was  not  personally  liable  for  these  meliorations; 
and  they  brought  this  process  for  the  purpose  of  ascertaining  to 
whom  the  meliorations  faU  to  be  paid. 

The  present  Lord  Fife  ivnd  his  trustees  claimed  upon  an  ar- 
rangement in  the  renewed  lease  of  1823,  stating  that  there  was 
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Jan.  16. 1852.  due,  under  the  original  lease,  arrears  of  rent  by  Alexander  the 

*^T^'    tenant,  to  the  amount  of  L.7 1 ;  that  there  was  a  covenant  in 

Earl* of  Fife,   the  renewed  lease,  that  this  arrear  of  rent  should  be  postponed 

^-  until  the  meliorations  became  payable;  and   that,   under   this 

arrangement,  there  became  due  to  the  present  Lord  Fife  the  sum 

of  L.71,  with  interest  from  Whitsunday  1823,  for  which,  in  this 

multiplepoinding,  they  demand  the  preference. 

Another  claimant  was  George  Pirrie,  stating  himself  to  be  a  trus- 
tee under  a  disposition,  for  behoof  of  creditors,  granted  by  Greorge 
Alexander,  the  tenant  in  the  original  lease,  in  favour  of  the  claim- 
ant Pirrie,  William  Smart,  and  certain  other  parties,  and  the  sur- 
vivor, as  trustees.  The  disposition  is  of  his  whole  property,  herit- 
able and  moveable.  Smart  alone  accepted  and  acted.  He  is  now 
dead ;  but  the  claimant  Pirrie,  has  now  come  forward  to  act  under 
the  trust.  There  is  no  other  party  who  represents  the  original 
tenant,  Alexander. 

The  only  other  claimants  were  Mrs  Chapman  and  her  husband, 
who  claimed  as  assignees  of  the  renewed  lease,  by  which  the  claim 
for  meliorations  is  reserved;  but  their  claim  was  subsequently 
withdrawn. 

When  the  case  came  before  Lord  Murray  for  debate  upon  a 
closed  record.  Lord  Fife  proposed  to  produce  what  he  stated  to 
have  recently  come  into  his  possession — the  documents  constitut- 
ing the  renewed  lease  of  1823.  This  production  was  objected  to 
on  the  part  of  Pirrie;  and  his  Lordship  appointed  the  Earl  of 
Fife  to  state,  in  a  condescendence,  the  matter  of  fact  nouiter 
veniens  ad  notitiam^  since  the  record  was  closed.  The  condescend- 
ence was  accordingly  lodged  by  Lord  Fife  and  his  trustee,  with 
answers  for  Pirrie ;  and  the  parties  having  stated  that  ihey  did  tiot 
wish  to  revbe  their  papers  upon  this  point  of  res  naviter  venieruy 
the  debate  was  resumed. 

The  Lord  Ordinary,  (Rntherfurd,  who  had  succeeded  to  Lord 
Murray's  roll,)  found  ^*  that  Lord  Fife  and  his  trustee  are  not  en- 
titled to  produce  the  documents  referred  to  as  res  namter  veniens 
m  notitiam^  and  finds  these  parties  liable  in  the  expenses  of  this 
part  of  the  discussion  to  the  claimant,  George  Pirrie,  and  decerns ; 
quoad  tdtroy  repels  the  claim  for  Lord  Fife  and  his  trustee,"  and 
also  **  the  claim  for  Mrs  Chapman  and  her  husband ;  ranks  and 
prefers  the  claimant,  George  Pirrie,"  "  to  the  whole  fund  tn  mediOf 
in  terms  of  his  claim,  and  decerns ;"  **  and  subject  to  the  former 
finding  of  expenses  against  Lord  Fife^  and  his  trustee,  finds  Lord 
Fife  and  his  trustee,  and  Mr  and  Mrs  Chapman,"  liable  in  *^  ex-t 
penses  of  process  to  the  claimant  Pirrie,"  &c. 
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In  the  note  to  this  interlocutor,'  the  Lord  Ordinary  says  **  that  Jan.  16. 1852. 
Lord  Fife  and  his  trustee  had  made  out  no  case  of  res  noviter  ^'Yi^^^y"^ 
niens^  to  authorise  production  at  their  instance.    Mr  Robertson  Eari'of  Fife, 
Chaplin,  Lord  Fife's  trustee,  was  appointed  in  1825,  two  years  ^ 
after  the  date  of  his  lease :  the  paper,  he  says,  was  found  in  his 
own  possession  accidentalfy,  after  a  laborious  search.    It  is  difficult 
to  characterise  a  discovery  in  such  circumstances  as  accidental ; 
H  and  it  is  plain  that  the  same  search,  if  it  had  been  made  a  short 

I  time  before,  would  have  enabled  the  trustee  to  have  discovered 

/  and  produced  this  document  which  he  held  to  be  essential  to  his 
claim.  He  came  into  the  management  two  years  after  the  lease 
was  granted,  and  it  seems  difficult  to  understand  how  he  had  not 
set  apart  the  leases  upon  the  estate.  The  Lord  Ordinary  is  not 
aware  that  any  of  the  cases  referred  to,  such  as  that  of  WUkiey 
March  4.  1834,  justifies  the  demand  of  Lord  Fife  and  his  trustee ; 
and  certainly  the  case  of  Wright^  Dec.  10.  1836,  was  a  stronger 
case  for  admitting  documents  than  the  present.  The  Lord  Ordi- 
nary, therefore,  on  this  part  of  the  case,  was  prepared  at  the  de- 
bate to  hold,  and  now  holds,  Lord  Fife  and  his  trustee  precluded 
from  making  the  production. 

'*  The  claim  by  Lord  Fife  and  his  trustee,  in  the  absence  of 
the  lease,  seems  untenable ;  and,  even  if  the  terms  of  the  lease 
were  as  they  allege,  it  does  not  appear  how  they  could  make  good 
the  preference  claimed  for  the  arrears  of  rent.  The  transaction 
was  right,  and  would  have  been  efiectual  according  to  the  footing 
upon  which  the  parties  probably  proceeded  at  the  time,  viz.,  that 
the  present  Lord  Fife  was  debtor  in  the  meliorations  as  he  was 
creditor  in  the  arrears  of  rent,  for  then  there  would  have  arisen  a 
coiumrstts  debiti  et  ereditu  But  the  trustees  of  the  late  Lord  Fife 
are  the  debtors  in  the  meliorations ;  the  lease,  according  to  the 
alleged  terms,  contains  merely  a  postponement  of  the  meliorations, 
but  no  assignment  of  the  claim  to  Lord  Fife ;  and  it  does  not, 
therefore,  appear  how  any  preference  can  be  made  effectual  in 
favour  of  the  present  Lord  Fife  and  his  trustee  under  that  instru- 
ment. This  being  the  case,  the  Lord  Ordinary  conceives  that 
Firrie  must  be  preferred  to  the  fund  in  medioy  as  the  only  party 
who  has  produced  any  title." 

Against  this  interlocutor  the  trustees  of  the  late  Earl  of  Fife, 
and  Lord  Fife  and  his  trustee,  reclaimed. 

San^ard  was  for  the  reclaimers. 

Proper  and  the  Lord  Adiiocate  for  the  respondents. 

The  Court,  *^  in  respect  the  respondent  admits  that  the  words 
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Jan.  16. 1652.  of  the  interlocutor,  in  reference  to  the  claim  of  Pirrie,  -were  not 
"^TTT^     intended  to  decide  that  the  sum  for  meliorations  bears  interest 
£arl'ofFife,   from  18239  refuse  the  said  reclaiming  note,  and  adhere" — with 
^'  additional  expenses  against  the  reclaimers. 

Inglis  4r  Bums,  W.S.  Reclaimers'  Agents. 
McMillan  Sf  Grants  W.S.  Respondents'  Agents. 


FIRST  DIVISION. 
No.  128.  Fraser  v.  Hill  and  Gentle. 

Bill  of  Exceptions — Paumbroking  Act — Partnership, — ^Where  a  partner* 
ship  in  a  pawnbroking  company  proceeded  upon  no  written  contract, 
but  was  sought  to  be  established  by  parole  evidence ;  circumstances  in 
which  Heldj  that  the  requirements  of  the  Pawnbroking  Act,  as  to  the 
publication  of  the  partners'  names,  &c.,  not  having  been  complied  with, 
no  lawful  partnership  could  have  existed. 

Jan.  17.  1852.  ^^^^  ^^  ^^  action  of  count,  reckoning,  payment,  and  reduction, 
^^'y^  which  havmg  gone  to  trial  before  a  Jury,  now  came  before  the 
Fraser  v.  HiU,  Q^^^t  on  a  bill  of  exceptions,  and  also  on  a  motion  for  a  new 
trial,  on  the  ground  of  the  Terdict  being  contrary  to  evidence. 
The  action  was  raised  by  Greorge  Fraser,  representing  himself 
as  a  partner  of  a  pawnbroking  company  which  carried  on  business 
in  Glasgow  from  1840  till  1844,  in  virtue  of  a  verbal  contract  of 
copartnery  between  him  and  Alexander  Hair,  under  the  name  of 
Alexander  Hair  and  Company ;  it  is  directed  against  Hair,  Hill, 
and  Sinclair,  the  parties  to  a  written  contract  of  copartnery,  exe* 
cuted  on  23d  September  1844,  by  which  the  pursuer  avers  he  was 
illegally  defrauded  of  his  share  of  the  stock  of  Alexander  Hair  and 
Company.  This  contract  of  copartnery  was  therefore  sought  to 
be  reduced ;  as  also  a  deed  of  assignation,  by  which  Hair  after- 
wards assigned  to  Hill  his  one-third  share  in  the  company,  and  in 
which  share  Fraser  claimed  an  interest  as  a  partner. 

No  appearance  was  made  in  the  action  for  Hair ;  and  Smclair 
having  died,  his  representatives,  Janet  Sinclair  or  Gentle,  and  her 
husband,  for  his  interest,  were  called  as  parties  to  the  action.    Hill 
and  Sinclair's  representatives  therefore  now  appeared  as  defenders. 
The  defence  was,  inter  aliaj  that  the  alleged  copartnery  between 
Fraser  and  Hair,  was  a  secret  and  latent  one ;  and  that  the  pur- 
suer having  given  to  Hair,  or  at  least  allowed  him  to  assume  the 
whole  ostensible  ownership  of  the  concern,  he  was  thereby  barred 
from  challenging  the  defender's  rights  under  the  deeds  sought  to 
be  reduced,  both  by  virtue  of  the  statute  29  and  SO  Geo.  IIL  c. 
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99,  aod  also  at  common  law, — sec.  23  of  the  statute  providing,  Jan.  17.  l852^ 
•*  that  all  and  every  person  who  shall  follow  or  carry  on  the  busi-  p-^^^^^-n 
ness  of  a  pawnbroker,  shall  cause  to  be  painted  or  written,  in  lar^e  &c 
legible  characters  over  his  door,  &c.,  the  true  name  or  names  of 
the  person  or  persons  so  carrying  on  the  trade  or  business,"  &c., 
under  the  penalties  therein  enacted. 
In  March  1851  the  case  went  to  a  jury  on  the  following  issues : 

1.  Whether  the  said  deed,  bearing  to  be  a  contract  of  co-part- 
aery,  was  executed  between  the  said  deceased  Alexander  Hair, 
the  defender  Walter  Hill,  and  the  said  deceased  James  Sinclair, 
fraudulently  andwrongously,  for  the  purpose  of  transferring  and 
dealing  with  stock  and  property  belonging  to  the  pursuer,  or  in 
which  be  had  an  interest,  from  its  being  partnership  property, 
and  from  his  having  been  a  partner  of  the  firm  of  Alexander 
Hair  and  Company,  Pawnbrokers,  Glasgow,  to  his  loss,  injury 
and  damage  ? 

2.  Whether  the  said  deed,  bearing  to  be  an  assignation  by 
Hair,  in  favour  of  Hill,  wa3  executed  between  them,  fraudulently 
and  illegally,  for  the  purpose  of  transferring,  &c.,  the  stock,  &c., 
as  in  the  previous  issue  ? 

3.  Whether  Hair,  Hill,  and  Sinclair,  or  any  of  them,  did,  in  or 
about  the  month  of  August  1844,  fraudulently  and  wrongously 
take  possession  of  certain  stock  and  effect43,  belonging  in  part  to 
the  pursuer,  or  in  which  he  had  an  interest,  from  their  being 
partnership  property,  &c.,  and  whether  the  defenders,  or  any  of 
them,  have  or  has  retained  possession  of  the  said  stock  and  effects, 
or  dealt  with,  or  disposed  of  the  same,  to  the  loss,  injury  and 
damage  of  the  pursuer  ?    Damages  laid  at  £2000. 

At  the  trial  various  exceptions  were  taken  by  the  defenders. 
1.  The  pursuer's  counsel  having  tendered,  and  offered  to  put  in 
evidence,  the  deeds  in  question,  it  was  objected  by  the  counsel 
for  the  defenders,  that  the  production  never  had  been  satisfied, 
and  that  the  deeds  now  tendered  were  not  in  process  when  the 
record  was  closed,  nor  until  after  the  order  of  transmission,'  and 
consequently  could  not  now  be  received  as  the  deeds  under  re- 
duction in  this  cause.  The  presiding  Judge  (Lord  Robertson) 
repeUed  the  objection,  to  which  ruling  the  defenders  excepted. 

2.  It  being  proved  by  the  pursuer's  witnesses,  that  the  names 
of  the  alleged  partners  of  Alexander  Hair  and  Co.,  were  not  on 
the  pawnbroker's  tickets,  nor  license,  nor  over  the  door  of  the 
premises  where  the  business  was  conducted,  the  defenders'  counsel 
objected,  that  it  was  incompetent  to  proceed  further  to  prove,  by 
parole  evidence,  or  by  facts  and  circumstances,  the  existence  of 
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Jan.  17.  1862.  the  alleged  partnership  between  Eraser  and  Hair.     And  the  ob- 
^^^  ^    jection  having  been  repelled,  the  defenders  excepted* 
Ac       '  3.  In  consequence  of  certain  proceedings  on  the  part  of  Hur, 

a  previous  action  was  raised  by  Eraser  against  him,  which  went 
to  trial  on  the  question,  Whether,  in  1840,  Eraser  and  Hair 
entered  into  partnership,  for  the  purpose  of  carrying  on  the 
business  of  pawnbrokers  in  Glasgow,  and  did  carry  on  the  said 
business  in  partnership,  under  the  firm  of  Alexander  Hair  and 
Company,  from  the  month  of  September  1840,  till  the  month  of 
August  1844?  And  Whether,  during  the  said  period.  Eraser 
openly  and  avowedly  acted  as,  and  was  generally  and  publicly 
known  by  the  customers,  and  others  dealing  with  the  said  con- 
cern of  Alexander  Hair  and  Company,  to  be  one  of  the  partners 
thereof?  In  this  action  the  Jury  found  for  the  pursuer  Eraser; 
and  the  Court  thereafter  applied  the  verdict,  with  expenses. 

The  pursuer's  counsel  now  proposed  to  put  in  the  verdict, 
and  judgment  of  the  Court,  in  this  former  caise,  as  also  the  record 
and  issue,  to  explain  the  verdict  and  judgment.  T^  this  the  de- 
fenders' counsel  objected,  as  not  being  evidence  against  the 
defenders  in  this  cause,  being  Hill  and  Sinclair's  representatives 
only,  who  were  not  parties  to  the  former  suit.  This  objection 
having  been  repelled,  the  defenders  excepted. 

4.  The  defenders'  counsel  excepted  to  the  charge,  in  so  far  as 
his  Lordship  refused  to  direct  the  Jury,  That  on  the  facts  proved, 
there  was  no  lawful  partnership  between  the  pursuer  (Eraser)  and 
Alexander  Bair,  in  the  bumness  of  pawnbrokers,  between  the 
years  1840  and  1844. 

5.  That  as  the  name  of  Eraser  was  not  on  the  pawn  tickets,  or 
over  the  door  of  the  pawnbroking  establishment,  or  in  the  licenses, 
there  could  be  no  lawful  partnership  between  Eraser  and  Hair. 

6.  That  in  respect  of  the  violation  of  the  Pawnbrokers'  Act, 
proved  on  the  part  of  the  pursuer,  (assuming  him  to  be  de  facto 
a  partner,)  he  had  no  interest  in  the  pledged  goods  transferred  or 
dealt  with,  by  the  contract  of  23d  September  1844. 

The  Jury  found  for  the  pursuer  on  all  the  issues,  assessing  the 
damages  at. £760,  from  August  1844,at  &  p.  c.  p.  an. 

J.  Shawy  Inglis^  and  the  L&rd  Advocate  appeared  for  the  defen- 
ders in  support  of  the  bill  of  exceptions,  and  of  the  motion  for 
a  new  trial. 

Macfarlane  and  the  Solicitor^  General  appeared  for  the  pursuer. 

The  authorities  cited  in  the  course  of  the  debate  were  Warner 
V.  Armstrong^  and  Lewis  v.  Armstrongy  3  Mylne  and  Keen's 
Chancery  Cases,  p.  45 ;  and  BurJy  v.  Dgnold,  5  B.  and  Aid.  335 ; 
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10  Bing.  107;  Caudel  y.  Dawson,  376,  4  C.  B.;  Weights  and  Jan.  17. 1862. 
Measures  Act;  Gordon  v.  Howden,  5  D.  698 ;  4  Bell's  Ap.  Cases,  pj^T^'""^^ 
254;  Fraser,  10  D.  1402;  Ferguson  r.  NormaUj  6  Scott,  794  ;&c  ^^' 
Taylor,  1093. 

The  Lord  President.  This  case  has  not  been  properly  left 
to  the  Jury  by  the  learned  Judge  who  tried  it,  and  I  am  therefore 
of  opinion  that  the  verdict  cannot  stand.  The  cases  of  Armstrong 
dispose  of  the  whole  question.  The  decisions  of  the  English 
Judges  on  the  Pawnbrokers'  Act  are  just  as  binding  on  the  Judges 
of  this  Court  as  their  own  decisions.  The  first  exception  must  be 
disallowed.  It  relates  to  a  point  which  has  been  virtually  decided 
by  the  granting  of  the  issues.  The  second  exception  must  be 
allowed.  The  Jury  should  have  been  directed  as  to  the  effect  in 
law  of  the  concealment  of  the  pursuer's  name  as  a  partner.  Nor 
can  I  sustain  the  Judge's  charge  as  free  from  the  remaining  ex« 
ceptions  taken.  In  arriving  at  the  conclusion  I  have  thus  stated, 
I  have  been  mainly  influenced  by  the  opinions  of  the  English 
Judges  in  the  cases  referred  to,  as  they  appear  to  me  to  be 
founded  on  judicial  wisdom  and  substantial  justice.  I  am  for  dis^ 
allowing  the  first  exception,  but,  in  my  opinion,  aU  the  others  ought 
to  be  allowed. 

Lord  Fullbrton.  This  case  comes  before  us  in  a  double 
form.  The  ordinary  course  in  such  cases  is,  in  the  first  place,  to 
fix  the  points  of  law  raised  in  the  exceptions,  and  if  these  except 
tions  are  repelled,  to  consider  th^  import  of  the  evidence  in  refer- 
ence to  the  motion  for  new  trial.  But  where  questions  of  fact  are 
involved  inextricably  with  those  of  law,  as  in  this  case,  the  most 
convenient  course  is  to  take  the  question  of  fact  on  evidence  first, 
and  to  consider  whether  or  not,  independently  of  the  exceptions, 
the  defenders  have  made  out  a  case  for  a  new  trial.  The  ques^ 
tion  of  fact  is  reduced  to  this,  whether  or  not  there  wae,  prior  to 
the  new  contract  of  copartnery  between  Hair  and  the  defenders 
of  September  1844,  and  the  assignation  by  Hair  to  the  defender 
Bill,  an  existing  contract  of  copartnery  between  Hm  and  the 
pursuer  Eraser.  For  if  the  connection  between  Hair  and  tbej*^-^'. 
pursuer  amounted  to  a  copartnery,  there  could  be  little  doubt  of  . 
the  affirmation  of  the  issues.  There  wae,  confessedly,  no  written 
contract  of  copartnery.  No  doubt  the  existenee  of  such  a  co- 
partnery may  be  ptoved  by  parole ;  but  as  regards  direct  evidence 
of  such  a  contract,  the  case  of  the  pursuer  is  an  absolute  blank. 
It  is  one  of  mere  repute,  or  general  belief.  And  in  such  a  case 
it  is  impossible  to.  conceive  stronger  negative  evidence  than  that 
afforded  by  the  pursuer's  failure  to  do  not  merely  what  he  was 
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Jan.  17.  1852. likely  to  have  done,  but  ivhat  by  law  he  was  bound  to  have  dime, 

Jrwer  r  Hill  ^^  ^®  ^*^  ^^^^  *  partner.     And  therefore  the  verdict,  resting  as 

&c.  it  confessedly  does,  on  the  aiSSrmation  of  the  partnership  between 

Hair  and  the  pursuer,  from  1840  to  1844,  was  contrary  to  the 

evidence,  and  therefore,  on  that  ground  there  ought  to  be  a  new 

trial. 

But  thb  does  not  dispense  with  the  necessity  of  considering  the 
bill  of  exceptions,  because,  even  if  there  should  be  a  new  trial, 
these  exceptions  do  raise  questions  of  law  which  may  occur 
again,  and  which  it  is  therefore  important  to  determine. 

The  first  exception  is  passed  from. 

It  does  not  appear  to  me  that  the  second  exception  ought  to 
be  sustained.  The  trial  was  then  proceeding.  For  anything 
then  known,  the  contract  might  have  been  clearly  and  conclusively 
proved;  in  which  case,  the  facts  alluded  to,  would  not  have  an* 
nulled  the  contract,  however  they  might  have  led  to  the  infliction 
of  the  statutory  penalties. 

The  third  exception  ought  to  be  sustained.     This  action  is,  no 
doubt,  directed  against  Hair  as  well  as  the  other  parties;  but 
Hair  gave  in  no  defence.    The  question  then  at  the  trial  was  only 
with  the  other  parties.     If  those  measures  had  been  taken  by  the 
pursuer  against  Hair,  while  Hdr  was  the  only  party  holding  or  pre- 
tending to  hold  an  interest  in  the  concern,  the  verdict  obtained 
against  Hair  would  have  been  admissible  and  available  evidence 
against  any  other  parties  contracting  with  Hair  and  obtaining  an 
ostensible  title  to  a  share  in  the  concern  from  him,  subsequently 
to  the  verdict  so  obtained.    But  here  the  proceedings  against  Hair 
took  place  after  the  deed  under  reduction  in  the  present  action 
was  granted,  and  consequently  after  the  interest  of  Hill  and  Sin- 
clair was  created,  and  was  known  by  the  pursuer  to  have  been 
created ;  while  all  interest  originally  held  by  Hair  had  ceased,  in 
consequence  of  the  assignation  by  Hair  to  Hill.    In  these  circum- 
stances, the  verdict  taken  against  Hair  exclusively  cannot  be  ad- 
missible to  prove  the  partnership,  prior  to  1844,  as  against  the 
other  defenders. 

There  remains  to  be  considered  then,  the  fourth,  fifth,  and  sixth 
exceptions.  Of  these,  the  fifth  and  sixth  ought  to  be  repelled. 
The  judge  was  not  called  on  to  lay  down  any  law,  as  to  the  interest 
in  the  pledged  goods  referred  to  in  the  sixth  exception.  There 
seems  to  have  been  no  real  reference  to  pledged  goods  in  any  part 
of  the  evidence*  The  issues  and  verdict,  in  so  far  as  regards  the 
damages,  are  quite  general ;  and  it  does  not  appear  that  the  ex- 


No.  128.  COURT  OF  SESSION,  279 

istence  of  pledged  goods,  or  the  value  of  pledged  goods,  ever  was  Jan.  17.  1852. 

brought  into  question.  Fri^TTHill, 

'  The  fourth  exception,  however,  raises  a  different  question,  and&c. 
one  of  great  importance.  The  meaning  of  this  exception,  though 
condensed  fai  its  form  of  expression,  is  clear  enough.  Although 
the  mere  fact  of  the  failure  to  disclose  the  names  of  the  partners 
is  not  absolutely  fatal  to  the  contract,  there  can  be  no  doubt  of 
the  illegality  and  consequent  nullity  of  the  contract,  if  the  non* 
disclosure  of  that^  which  the  parties  are  by  statute  bound  to  dis<- 
close,  forms  one  of  its  internal  conditions. 

Now,  by  the  terms  of  the  exception,  the  learned  judge  was 
called  on  to  direct  the  jury,  that  on  the  facts  proved,  the  compact 
established  was  one,  in  which  the  concealment  of  Fraser's  name 
formed  a  part;  and  it  rather  appears  that  this  demand  of  the 
defenders  was  well  founded.  The  copartnery,  if  proved  at  ell,  is 
proved  only  by  inference.  And  not  only  have  we  proof  that  the 
name  of  the  pursuer  was  de  facto  kept  back,  but  we  have  the 
clearest  evidence  that  this  was  done  by  his  own  authority,  and  on 
occasions,  when,  but  for  the  understanding  of  parties,  he  must 
have  disclosed  it. 

On  this  point,  the  lease  of  the  prembes  which  he  founded  upon 
in  argument,  is  evidence  against  him.  He  no  doubt  is  a  party 
to  the  lease ;  but  the  premises  are  taken  to  be  occupied  as  a 
pawnbroker's  warehouse,  by  Hair,  personally,  or  his  wife  and 
family;  and  the  pursuer  signs  his  name,  not  as  a  partner,  but 
merely  as  "  George  Fraser,  grain  dealer,  James  Street,  Paisley." 
And  it  is  proved  by  the  evidence  of  the  manager,  that  his  name 
was,  by  his  own  direction,  omitted  in  the  licenses,  and  also  in  the 
schedule  of  income-tax.  And,  on  every  other  occasion,  it  is 
proved  that  the  pursuer  disclaimed  being  a  partner,  or  having  any 
interest  in  the  concern. 

In  those  circumstances,  and  while  there  is  no  proof  of  contract, 
except  by  inference,  the  whole  must  be  taken  together.  As  a 
matter  of  inference  then,  it  seems,  that  on  the  facts  proved,  the 
contract,  if  supported  by  inference,  was  a  contract  by  which  the 
appearance  of  the  pursuer  as  a  partner  was  to  be  withheld  from 
the  public;  indeed,  in  regard  to  this  point,  the  case  is  much 
stronger  than  that  of  GorcUm  v.  Howden^  in  which  the  circum- 
stance on  which  the  House  of  Lords  mainly  rested,  was  the 
stipulation  in  the  written  contract,  that  the  firm  should  be  in  a 
particular  name,  and  that  the  bills  and  deeds  should  be  signed 
by  one  partner, — circumstances  which,  according  to  the  practice 
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Jan.  17.  i862.of  this  Country,  present  no  absolute  inconsistency  with  tbe  public 
_^  „.„  declaration  of  the  names  of  the  individual  partners.  On  the  wholes 

Eraser  u.  £uil,  *• 

&c.  then,  the  4th  exception  ought  to  be  sustained. 

Lord  Cuninghame.     This  claim  was  met,  at  least  in  the  first 
shape  of  the  record,  by  pleas  to  the  effect  that  the  companj/  of 
Alexander  Hair  and  Company  was  an  illegal  association;  that  it 
^  was  being  alt<>gether  carried  on  under  disregard  of  one  of  the  most 

express  and  salutary  provisions  of  the  Pawnbroking  Act,  relative 
to  the  mode  of  puhUcly  announcing  the  parties  by  whom  the  busi- 
ness was  carried  on.  On  the  assumption  that  the  defenders' 
averments  are  true,  the  conclusion  cannot  be  resisted  that  an 
accounting  cannot  be  sustained  in  a  court  of  law,  as  to  the  profits 
und  proceeds  of  such  a  trade.  It  is  now  no  longer  disputable,  that 
Eraser  and  Hair  did  not  obey  this  injunction  of  the  statute ;  there- 
fore, their  whole  trade  was  contraband  and  illicit^  and  cannot  be 
the  subject  of  reckoning  in  a  court  of  law.  This  Kccessarily  fol- 
lows from  the  adjudged  case  of  Armstrong  v.  fVamsford,  and  many 
others  in  the  English  courts,  and  of  Gordon  y.  Howden^  in  this 
Court,  in  1842,  reversed  in  the  House  of  Lords  in  1845;  5  Dun. 
p.  698 ;  and  4  Bell's  App.  Cases,  p.  254.  Farther  authority  is 
not  necessary  to  establish  the  illegality  of  an  association  carried 
on  as  the  present  was.  If  the  partners  carried  on  the  business  in 
an  illegal  manner,  the  share  of  such  a  trade  could  no  more  be 
claimed  and  sued  for  in  a  court  of  law,  than  the  balance  due 
on  smuggling  adventures.  In  truth,  this  case  involves  the  same 
question  as  that  tried  in  Gordon  v.  Hoioden^  which  was  finally  de- 
cided in  the  Court  of  last  resort  in  1845.  The  case  may  he  illus- 
trated by  the  law  uniformly  enforced,  when  the  registry  of  ships, 
prior  to  1831,  was  as  strictly  regidated  as  the  signs  of  pawn- 
brokers. There  is  one  case  on  record  in  our  own  reports,  to  the 
following  effect,  shewing  the  very  rigid  effect  given  to  the  Registry 
Acts,  that  all  the  registered  owners  shall  be  set  forth  and  concur 
in  every  transfer : — ^*  Under  the  Registry  Acts,  26  Geo.  III.  c. 
60,  and  34  Geo.  III.  c.  68,  the  vendition  of  a  ship  which,  in  the 
certificate  of  registry  was  described  as  belonging  to  certain  indi* 
viduals  carrying  on  trade  as  a  company  under  a  certain  firm, 
being  subscribed  by  the  firm  of  the  company,  held  not  validly 
executed,  and  ineffectual  to  found  an  action,  either  for  implement 
or  for  damages."— i^iYcA  v.  Berry ^  20th  May  1819,  19  F.  C.  737. 
The  present  question  arises  under  a  statute  entitled  to  be  as 
jealously  guarded  and  enforced  as  the  Registry  Act.  The  statutes 
which  have  been  here  evaded  were  framed  for  the  protection  of 
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die  poor  and  the  abject;  and  if  the  mode  of  earrying  on  thisJan*  17. 1662. 
buriness  were  sanctioned  by  announcing  a  businesB  as  carried  on  „   "■  ^  ^' 
by  one  individua],  only  named  ^'  and  Company ^^  it  would  be  a&c. 
mode  of  reducing  the  statute  to  a  nullity.     The  present  case  ap« 
pears  not,  on  any  intelligible  principle,  distinguishable  from  those 
of  Hawdeuy  ffamsfordy  and  others,  on  which  the  courts  in  Eng- 
land had  no  doubt. 

On  these  grounds,  without  inquiry  into  the  Ist  and  3d  grounds 
of  exception,  the  2d,  4th,  dth,  and  6th  exceptions  should  be  sus- 
tained. 

Lord  Itory  so  entirely  concurred  in  the  opinion  of  Lord  Ful- 
lerton,  that  he  considered  it  unnecessary  to  make  any  lengthened 
explanation  of  his  views. 

The  Lord  Prbsidbnt.  Having  heard  the  opinion  of  your  Lord- 
ships, I  think  it  would  be  proper  to  put  our  judgment  on  the  4th 
exception. 

The  Court,  therefore,  pronounced  an  interlocutor,  by  which 
they  ^*  allow  the  fourth  exception,  set  aside  the  verdict,  and  grant 
a  new  trial ;  reserving  all  questions  of  expenses." 

C7.  and  C  Fisher^  S.S.C.,  Defenders'  Agents. 
Thomas  DunUf  S.S.C.,  Pursuer's  Agent. 


FIRST  DIVISION. 
Snarb  v.  The  Earl  of  Fife's  Trustees.  No.  129. 

lUparationr^^Summons — Pcaitculars  of  domage, — Where,  in  an  action  of 
damages,  t,he  summons  libels  loss  and  damage  generally,  without  any 
conclusion  of  special  damages,  or  a  statement  of  particulars,  it  is  com- 
petent to  prove,  and  for  the  Jury,  in  estimating  the  damages,  to  take  into 
consideration  such  special  damage  and  particulars,  provided  these  conse- 
quences flowed  directly  from  the  defenders'  conduct,  as  libelled. 

In  this  case,  which  was  an  action  of  damages  at  the  instance  of  jan.  17. 1852. 
Snare,  for  the  illegal  seizure  and  detention  of  a  picture  painted    ^""^v"^ 
by  Velasquez,  which  the  pursuer  employed  himself  in  exhibiting  ^J^^^^Jj^^ 
throughout  the  country  for  a  pecuniary  charge,   and  for  the  tees. 
wrongous  use  of  diligence  in  the  said  seizure  and  detention,  the 
following  issues  went  to  trial  last  July  before  Lord  Cowan  and 
a  Jury:  — 1«^  Whether,  on  or  about  the  31st  day  of  Janu- 
ary 1849,  the  defenders  wrongously  applied  for,  and  obtained 
from  the  Sheriff-substitute  of  the  county  of  Edinburgh,  the  war- 
rant set  forth  in  the  schedule  hereunto  annexed,  and  wrongfully 
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^* wi-12?^'  caused  the  same  to  be  executed,  and  the  picture  therein  referred 
Snare  v  Earl  ^'  ^^  ^^  Seized  and  removed  from  the  custody  or  possession  of 
of  Fife's  Tins- the  pursuer,  in  virtue,  or  under  colour,  of  said  warrant,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ?  2c/,  Whether  the  de- 
fenders wrongfully  detained  and  withheld  the  said  picture,  or 
caused  the  same  to  be  detained  and  withheld,  from  the  pursuer, 
from  on  or  about  the  said  31st  day  of  January  1849,  till  on  or 
about  the  17th  day  of  March  following,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ?    Damages  laid  at  £5000. 

The  Jury  returned  a  verdict  for  the  pursuer,  and  assessed  the 
damages  at  £1000,  irrespective  of  solatium^  which  they  did  not 
take  into  view. 

The  counsel  for  the  defenders  excepted  to  the  Judge's  charge, 
1st  J  In  so  far  as  his  Lordship  had  charged  the  Jury  that,  under 
the  issue,  in  the  event  of  the  Jury  being  of  opinion  that  the  war- 
rant was  wrongously  obtained,  carried  into  execution,  and  kept  up 
by  the  defenders,  they  were  entitled  to  take  into  view  the  loss 
and  damage  suffered  by  the  pursuer  in  his  business  at  Reading, 
provided  it  was  proved,  to  their  satisfaction,  that  such  loss  and 
damage  flowed  directly  from  the  defenders  having  obtained  and 
carried  into  execution,  and  kept  up  the  said  wrongous  warrant. 

2</,  In  respect  his  Lordship  refused  to  direct  the  Jury  that  no 
damage  could  be  competently  awarded  under  the  summons  and 
issues,  in  respect  of  injury  to  the  pursuer's  credit  and  business, 
as  a  printer  and  bookseller  in  the  town  of  Reading. 

Sandford  and  the  Solicitor^  General  for  the  defenders,  and  in 
support  of  the  bill  of  exceptions.  The  claim  of  damages  by 
the  pursuer,  in  respect  of  injury  or  loss  to  his  business  at  Read- 
ing, is  not  within  the  issue.  The  summons  of  damages  asks 
for  damages  on  the  ground  that  the  exhibition  of  the  picture 
was  interrupted,  and  the  portrait  taken  away  for  six  weeks,  in 
consequence  of  which  the  pursuer  lost  the  benefit  or  profit^  of  the 
exhibition  during  that  time.  There  is  not  a  word  said  about  the 
damage  to  his  business.  General  damages  are  claimed  for  loss 
of  character,  and  injury  to  his  feelings  and  health,  but  no  special 
damage  is  claimed  for  the  destruction  of  his  business.  Lord 
Cowan,  therefore,  came  to  a  wrong  conclusion  when  he  held  that 
this  special  claim  was  competent  and  within  the  issue. 

Young  and  Inglis^  for  the  pursuer.  The  exceptions  are  ill- 
founded  in  law,  and  totally  incompetent.  It  could  not  be  con- 
tended, as  a  general  rule,  that  wherever  a  man  means  to  claim 
compensation  for  loss  in  his  character  and  credit,  it  is  necessary 


No.  m.  COURT  OF  SESSION.  283 

to  8<t  forth  all  the  particular  items  of  damage  sustained.     Evi-Jan.  17.  1853 
denre  was  led  by  the  pursuer  with  the  single  purpose  ot  shewing    ^^^^^ 
the  damage  sustained  by  him  in  various  ways.     The  meaning  of  of  Fife's  Tru^i- 
the  exception  was,  that  that  evidence  should  not  go  to  the  jury  ;^^^* 
but  the  proper  time  to  have  made  that  objection  was  when  it  was 
first  tendered  and  admitted.     In  an' action  of  damages,  it  was 
perfectly  competent  to  prove  damages  sustained  by  the  pursuer 
up  to  the  very  day  before  the  trial,  which,  of  course,  could  not 
appear  in  the  record.     There  is  nothing  in  the  sutbmons  to  make 
the  case  differ  from  the  rest  of  jury  cases  in  valuing  damages.    The 
very  first  statement  in  the  summons  was,  that  the  pursuer  had 
carried  on  trade  in  Reading  for  many  years.     Was  it  for  solatium 
that  the   summons  Qonduded?     Oa  the  contrary,   it  claimed 
damages  for  patrimonial  loss  resulting  to  the  pursuer.     The  ex- 
ception was  too  late ;  but,  at  whatever  time  it  was  taken,  it  was 
in  itself  totally  incompetent. 

The  Lord  Prbsidbnt  was  of  opinion  that  the  exceptions  ought 
to  be  disallowed.  The  summons  describes  the  pursuer  as  a  book- 
seller in  Reading,  and  narrates  the  whole  proceedings,  and  this 
quality  of  the  summons  is  the  leading  feature  of  the  pursuer's 
position.  It  is  not  said  that  he  abandoned  bis  business  in 
Reading,  though  he  cama  here  to  exhibit  this  picture^  There 
is  no  instance  in  which  the  pursuer  in  an  action  of  damages, 
after  setting  forth  the  wrong  libelled,  goes  further  to  state,  as 
shortly  as  he  can,  that  he  has  suffered  loss  and  damage.  It  is 
not  necessary  to  state  the  particulars  of  damage*  When  the  evi- 
dence was  tendered,  then  was  the  time  to  object,  if  it  was  objec- 
tionable. A  more  cautious  and  discreet  charge,  in  reference  to 
6Qch  a  matter,  than  that  delivered  by  Lord  Cowan  in  this  case, 
he  could  not  conceive.  The  learned  Judge  was  right  in  refusing 
the  direction  asked  by  these  exceptions* 

Lord  Fcllbrton  was  entirely  of  the  same  opinion.  The 
exceptions  come  to  this^  that  the  point  was  clearly  out  of  the 
suiDinons,  because  it  contained  no  statement  of  particulars  as  to 
I068  of  business  at  Reading.  To  allow  such  exceptions  would  be 
to  introduce  a  novel  and  cumbrous  change  in  the  structure  of 
summonses  for  damages.  The  damage  is  not  special,  it  is  patri- 
monial or  pecuniary  damage.  The  pursuer  was  entitled  to  prove 
loss  in  any  way  be  could.  It  is  well  known  what  is  meant  by  a 
perwn  in  trade,  when  he  says  he  has  suffered  loss  in  his  credit,  and 
patrimonially.  He  thought  the  Judge's  direction  was  a  proper 
and  safe  one. 

NO.  XI. VOL.  I.  u 
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Jan.  17.  1852.     LoRD  CuNiNORAMB  agreed.     These  exceptions  are  founded  on 

Snaro  v  Earl  ^^^  objection,  that  the  presiding  Judge  at  the  trial  should  hare 

of  Fife's  Trus- directed  the  Jury  to  lay  out  of  view  all  general  damage  claimed 

^^  by  the  pursuer  for  loss  of.  character  and  business,  as  not  included 

in  the  summons ;  but  that  was  embraced  by  the  summons,  and  the 

Jury  could  competently  have  entertained  that  branch  of  daim, 

had  there  been  any  proof  to  support  it ;  but  there  was  none,  and 

the  verdict,  as  expressed,  is  equivalent  to  a  finding  that  they  found 

no  solatium^  because  none  was  proved.     That  that  part  of  the  ver« 

diet,  therefore,  was  not  attributable  to  any  error  on  the  part  of 

the  Judge*     There  ^may  be  objections  to  the   amount  of  the 

damages,  but  that  was  a  question  for  the  Jury ;  at  all  events,  it 

is  quite  out  of  place  under  the  exceptions. 

Lord  Ivory  concurred. 

The  Court  disallowed  the  exceptions,  with  expenses. 

James  Lamond,  S.S.C.,  Agent  for  Pursuer. 
Tnglis  and  Burns,  W.S.,  Agents  for  Defenders. 


SECOND  DIVISION. 

No.  130.  Petition,  Steele — in  Aithenheads  Sequestration. 

Petition  for  Sequestration— Expenses. — Circumstances  in  which  the  cre- 
ditor of  a  deceased  debtor  was  found  entitled  to  expenses  of  petition  for 
his  sequestration. 

Jan.  17. 1852.  Aitkenhead  died  in  February  1851,  leaving  children  all  minors. 
^^'^^'^^^'^^  Andrew  M^Ewap  was  appointed  factor  loco  tutaris  to  his  eldest  son, 
and  the  deceased's  brother  James  was  confirmed  executor-dative. 
The  petitioner  Steele,  who  had  a  claim  against  Aitkenhead 
amounting  to  upwards  of  £500,  due  upon  bills,  soon  after  his  death 
applied  to  Aitkenhead's  man  of  business,  who  was  also  that  of  his 
representatives,  for  information  as  to  the  state  in  which  he  had  left 
his  affairs.  None  was  given,  and  on  3d  September  a  petition  for 
sequestration  of  the  deceased's  estate  was  presented  by  Steele. 
After  citation  in  common  form,  the  usual  Gazette  intimation  was 
ordered.  Meanwhile  M'Ewan's  agent  had  intimated  his  inten- 
i  tion  of  presenting  to  the  Court  an  application  recommended 
by  the  Accountant-General  for  authority  to  borrow  a  sum  of 
money  sufficient  to  pay  all  debts,  and  asked  Steele  to  depart  from 
his  petition,  which  he  declined  to  do.  When  the  days  of  intima* 
tion  in  the  Gazette  had  expired,  appearance  was  made  for  M^Ewan, 
by  whom  the  sequestration  was  objected  to,  on  the  ground  that 
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James  Aitkenhead,  the  executor,  had  not  been  cited.  A  supple- Jan.  17.  ip52. 
mentary  petition  was  accordingly  presented  by  Steele.  On  28th  p^^  stele 
NoTember  the  Gazette  ii^timation  was  ordered,  and  it  was  not  till 
the  20th  of  December  that  consignation  was  offered  by  M*Ewan, 
when  the  Lord  Ordinary  (Cowan)  dismissed  the  -petition,  and 
found  the  respondent  entitled  to  expenses,  chiefly  on  the  ground 
that,  if  the  application  was  not  unnecessary  from  the  first,  it  was 
at  least  improperly  persisted  in  after  the  notice  of  the  course 
proposed  to  be  followed  by  the  factor  loco  tutoris. 

Against  the  finding  in  regard  to  the  expensed  the  petitioner 
reclaimed. 

N.  C  Campbell  and  the  Solicitor-' Genercd^  for  the  reclaimer, 
submitted  that,  as  the  whole  proceedings  had  been  occasioned  by 
the  improper  and  continued  refusal  of  the  respondent,  either  to 
consign  or  give  any  information  as  to  the  deceased's  estate,  the 
respondent  should  be  found  liable  in  expenses. 

T.  Mackenzie  and  the  Lord  Advocate.  Here  was  an  estate  re* 
presented  both  in  heritage  and  moveables,  and  perfect  solvency. 
Had  the  petitioner  inquired  he  would  have  seen  from  the  Account- 
ant's report  that  there  was  a  large  surplus.  The  a(>plication  of 
the  petitioner  was  unreasonable* 

LfORD  CocKBURN.  The  larger  the,  surplus  the  more  easily 
could  the  factor  have  consigned,  and  therefore,  as  he  did  not,  the 
more  reasonable  was  the  petition.  It  is  difficult  to  hold  a  party 
unreasonable  who  uses  the  remedies  given  by  law. 

Lord  Justicb-Clbrk.  The  debt  is  dne  on  certain  bills.  Had 
the  debtor  been  alive,  and  a  charge  given,  it  could  have  been  sua- 
pended  only  on  payment  or  consignation.  The  factor  is  not  worse 
off;  payment  or  consignation  are  equally  answers  to  the  petition, 
which  is  just  the  first  step  of  diligence  to  secure  the  creditor's  debt. 
No  party  is  bound,  unless  he  pleases,  to  wait  till  the  representatires 
choose  to  take  their  own  time  and  way  of  settling  claims.  Here  the 
factor  said,  ^*  I  have  no  funda  just  now  either  to  pay  or  coDsign. 
It  is  even  impossible  to  apply  to  the  Court  at  pre9eiit"  (during  va- 
cation). So  much  the  more  reason  was  there  for  the  petitioner 
applying  to  the  Court,  as  he  had  it  in  his  power  to  de.  Be  was 
clearly  entitled  to  petition. 

Lord  Murray  concurred.  But  had  the  first  petition  not  been 
informal,  the  second  would  not  have  been  required. 

Lord  Medwyn  was  absent. 

The  Court  altered  the  interlocutor ;  found  the  reclaimer  en- 

u  2 


Pet.  Steele. 
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Jan.  17. 1852.  titled  to  expenses,  except  those  of  the  supplementary  petition, 
and  also  entitled  to  expenses  since  the  date  of  the  interlocutor 
reclaimed  against;  and,  of  consent  of  the  reclaimer,  dismissed 
the  original  petition. 

Wotherspoon  4r  Mack^  W.S.,  Reclaimer's  Agents. 
J.  W,  Mackenzie^  W.S.>  Respondents'  Agent. 


SECOND  DIVISION. 

IJO,   131.  CUTHBERTSON   AND    OtHBRS  V,  YoUNG. 

Process — Jury  Trial — Motion  for  new  trial — Exceptions  to  judgmtni  of 
Court  on  the  motion, — In  a  case  where  a  bill  of  exceptions,  taken  at  a  trialp 
had  been  disallowed,  a  motion  for  a  rule  to  shew  cause  for  a  new  trial, 
on  the  ground  of  ambiguity  of  verdict,  surprise,  and  of  the  verdict  being 
contrary  to  evidence,  was  made  and  refused.  Exceptions  being  tendered 
to  the  judgment  of  the  Court  on  the  motion  were  not  received. 

Sequel  of  case,  p.  226,  No.  108. 

Jan.  17.  1832.      Gordon  and  the  Lord  Advocate  now  moved  for  a  rule  to  shew 

Cuthbertson    ^^^^  ^^7  *^®  verdict  should  not  be  set  aside,  and  a  new  trial 
&o.  V.  Young,  granted,  on  the  ground,  Xst^  That  the  verdict  was  ambiguous,  im- 
perfect, and  not  an  answer  to  the  issue.     2(f,  On  the  ground  of 
surprise ;  and,  3r/,  On  the  ground  that  the  verdict  is  contrary  to 
evidence. 

Macfarlancy  Inglis  and  the  SoluntoT"  General  supportecj  the  ver«^ 
diet. 

The  Lord  Justicb-Clbrk  was  of  opinion  that  the  motion  must 
be  refused.     The  other  Judges  concurred. 

The  Lord  Advocate  here  tendered  exceptions  to  the  opinion  and 
judgment  of  the  Court,  but  the  Court  declined  to  receive  these 
exceptions,  and  pronounced  an  interlocutor,  by  which  they  "  re- 
fused the  motion,  and  appoint  the  verdict  to  be  applied  and  judg- 
ment followed  up :  Find  the  defender  liable  in  the  expenses  of  the 
discussion  on  the  motion,"  &c. 

Wothenfpoon  and  Macky  S.S.C.,  Agents  for  Pursuers, 
Alexander  Huichismy  S.S.C,  Agent  for  Defender. 
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SECOND  DIVISION. 

Darling  (Mein's  Trustees)  r.  Mein.  No.  132. 

Expenses — SequeslraUon — Appeal. — Where  in  an  appeal  from  the  judg- 
ment of  the  Sheriff  sustaining  a  claim  to  rank  on  a  sequestrated  estate,  the 
Court  found  for  the  appellant,  and  found  him  '^  entitled  to  expenses*:" 
HeJdy  on  a  remit  from  the  Auditor,  that  this  includes  the  expenses  in  the 
Sheriff  Court. 

Sequel  of  case,  p.  233. 

By  their  interlocutor  in  this  case  sustaining  the  appeal,  thejan.  ]7.  i852. 
Court  "  Find  the  appellant  entitled  to  expenses ;  allow  an  account    ^^^y^-^ 
to  be  given  in,  and  remit  to  the  Auditor  to  tax  the  same,  and  to ,?  Mdn! 
report." 

The  Auditor,  accordingly,  taxed  the  account,  reserving  for  the 
decision  of  the  Court  whether  or  not  the  appellant  is  entitled  to 
the  expenses  incurred  in  the  Inferior  Courty  "  the  same  not  being 
specifically  found  due  by  the  interlocutor." 

6.  Young^  for  the  respondent,  objected,  that  under  the  interlo- 
cutor the  appellant  was  not  entitled  to  the  expenses  in  question. 
He  referred  to  Graham  v.  Cutkbertsariy  20th  Dec.  1828,  7  S.  224 ; 
Martin  y.EastanSf  &c.  18th  June  1830,  8  S.  952,  in  the  one  of  which 
it  was  held,  that  a  general  finding  of  expenses  in  a  suspension  of 
an  Inferior  Court  decree,  and  in  the  other  "  of  expenses  hitherto 
incurred"  in  a  similar  case,  did  not  carry  the  expenses  incurred  in 
the  Inferior  Court. 

Neaves  was  for  the  appellant. 

Lord  Justice-Clerk. — All  that  is  done  in  the  sequestration  is 
one  proceeding.  The  process  of  sequestration  is  really  a  process 
belonging  to  this  Court ;  although  the  Sheriff  has  certain  minis- 
terial duties  to  discharge.  It  was  undoubtedly  the  intention  of  the 
Court  to  give  the  expenses  before  the  Sheriff. 

Lord  Cockburn.  There  is  no  analogy  between  a  suspension 
of  a  decree  of  the  Sheriff  Court  and  the  present  case,  because  the 
suspension  is  a  process  different  from  that  in  which  the  decree  sus« 
pended  was  pronounced. 

The  other  Judges  concurred,  and  the  Court  found  the  appeU 
lant  entitled  to  the  expenses  in  the  inferior  court. 

Davidson  and  S^me,  W.S.,  Agents  for  Appellant 

LoMarty  Morton,  Whitehead,  and  Greig,  W.S.,  Agents  tor  Respondents. . 
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SECOND  DIVISION. 

No.  133.  Suspension — Tullis  and  Others  v.  Clark. 

Onerous  Assigns — Eeference  to  Oath, — Circumstances  in  which  oath  of 
an  assignee  charging  on  a  decreet  was  held  negative  of  a  reference  as  to 
whether  the  assignation  was  onerous  or  not 

Jan.  17.  1852.     Tbis  WES  a  suspension  of  a  charge  against  each  of  the  com- 
^^^T^^^"^    plainers  for  payment  of  £24  :  4 :  6^d.,  being  one-fourteenth  part 

Clurk!  '  of  a  sum  due  to  Thomas  Grainger,  civil  engineer  in  Edinburgh, 
under  a  decree  in  his  favour  against  the  provisional  committee  of 
the  Dundee  and  Northern  Junction  Railway  Company,  pronounced 
on  30th  May  and  28th  June  1851.  The  charge  was  raised  by 
Clark  as  assignee  of  Grainger. 

It  seems  that  the  complainers  were,  in  the  year  1847,  along 
with  certain  other  individuals,  appointed  members  of  the  provi- 
sional committee  of  the  Dundee  and  Northern  Junction  Railway. 
The  undertaking  was  afterwards  wound  up,  and  the  complainers 
averred  that  matters  were  so  improperly  managed,  in  reference  to 
the  division  of  the  funds,  by  certain  members  of  the  committee, 
and  especially  by  Brown,  Cowan,  and  Henderson,  that  no  money 
was  left  for  discharging  some  debts  due  by  the  company ;  and, 
amongst  others,  a  debt  due  to  Grainger.  For  this  debt  Grainger 
accordingly  raised  the  action  in  which  he  obtained  the  decree,  in 
virtuo  of  which  the  charge  sought  to  be  suspended  was  given. 
The  complainers  maintained  that  Brown,  Cowan,  and  Henderson^ 
are  the  only  parties  liable  to  Grainger,  without  any  relief  against 
them. 

The  decree  was  afterwards  assigned  to  Clark,  on  his  paying  to 
Grainger  the  sum  due.  But  the  complainer  averred  that  the 
charger  neither  paid  the  money  for  his  own  behoof,  nor  was  the 
assignation  granted  to  him  for  his  own  behoof,  but  for  behoof  of 
Messrs  Brown,  Cowan  and  Henderson,  his  employers  in  the 
matter,  in  pursuance  of  a  scheme  devised  by  them  for  having  a 
portion  of  the  liability  fixed  upon  the  complainers.  They  pleaded, 
therefore,  that  in  the  circumstances  of  the  case,  as  they  were  not 
liable  to  relieve  Brown,  Cowan,  and  tienderson,  and  Clark  not 
being  an  onerous  assignee,  all  objections  pleadable  against  his 
constituents,  were  pleadable  against  him. 

A  minute  of  reference  to  the  charger's  oath  was  put  in,  in  which 
**  the  complainers  refer  to  the  oath  of  the  charger  their  whole 
statements  relative  to  the  circumstances  under  which  the  charger 
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obtained  the  assignation  founded  on»  and  in  particular  the  aver- Jw.  U.  1852. 
ments,  that  in  paying  the  debt  the  charger  was  acting  not  for  him-     .. 
self,  but  as  the  agent,  mandatory,  or  trustee  of  Messrs  Brown,  Clark. 
Cowan,  and  Henderson,  or  of  one  or  other  of  them ;  or  of  those 
acting  on  behalf  of  Messrs  Brown,  Cowan,  and  Henderson,  or  of 
one  or  other  of  them  ;  or  of  others  his  employers  in  the  matter  ; 
and  tb^  he  is  not  a  bona  fide  onerous  assignee  for  his  own  behoof." 
The  charger's  deposition  was  accordingly  taken.     He  deponed, 
**  I  first  heard  about  the  debt  from  Mr  James  Lawson  Hill,  W.8; 
•     «  Mr  Hill  shewed  me  a  list  of  the  defenders  in  Mr 

Grainger's  action,  and  informed  me  that  some  of  the  defenders, 
were  not  inclined  to  pay  their  shares  of  what  was  due.  He  asked 
ine  whether  I  would  consent  to  take  an  assignation  to  the  debt, 
and  proceed  against  each  party,  so  as  to  make  each  party  pay 
his  share.  He  mentioned  that  some  of  the  parties  were  willing  to 
pay  their  shares ;  and  I  understood  him  to  say  that  these  parties, 
or  some  of  them,  were  afraid  that  Mr  Grainger's  agents  might 
proceed  with  diligence  against  them  for  the  whole  debt,  and  thus 
compel  them  to  pay  more  than  their  fair  share.  He  inquired 
whether  I  would  consent  to  take  up  the  debt,  and  proceed  against 
all,  and  said  that  if  I  would  consent  to  do  so,  it  would  oblige 
him,  I  inquired  whether  he  wished  me  to  advance  the  money  ? 
and  he  said.  Yes.  Mr  Hill  is  an  intimate  friend  of  mine,  and  I 
agreed  to  his  request,  in  order  to  oblige  him ;  and  also,  because 
in  looking  over  the  names  of  the  defenders  I  saw  that  they  were 
persons  of  responsibility,  and  I  considered  that  I  would  have  no 

difficulty  in  recovering  the  money  from  them I  made 

no  inquiry  as  to  the  motives  of  his  (Mr  Hill's)  intervention,  as  it 
was  on  his  own  pers<H)al  accuont  alone  that  I  agreed  to  take  up  Mr 
Grainger's  debt«  .  •  •  Depones,  That  Mr  Hill  stated 
no  reason  for  his  desire  that  I  should  advance  the  money ;  but 
I  presume  that  he  wished  me  to  take  up  the  debt  in  the  cha^ 
racter  of  an  onerous  assignee.  .  .  •  Interrogated,  Had 
you  any  written  communication  with  Mr  Hill  on  the  subject 
of  this  debt,  or  assignation^  or  in  any  way  connected  therewith, 
on  or  after  the  29th  day  of  October  1851  ?  depones,  When  I 
agreed  to  take  up  the  debt,  Mr  Hill  gave  me  his  verbal  assurance 
as  a  gentleman,  that  as  I  had  agreed  to  take  it  up  in  order  to 
oblige  him,  be  would  not  see  me  sustain  'any  loss  in  consequence 
of  it ;  and  that  if  I  wished  any  letter  from  him  to  that  effect,  he 
would  give  it  me  at  any  time.  .  .  .  Interrogated,  Did  Mr 
Hill  at  any  time  explain  to  you  the  grounds  upon  which  it  was  ex« 
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Jnn.  17.  i852.pected  that  any  of  the  defenders  in  Mr  Grainger's  action  would 
ToiT^&c  »  ^^^^^^  payment  of  a  proportion  of  the  sum  decerned  for,  or  furnish 
Clark.  you  with  information  with  a  view  of  meeting  these  grounds  ?  de- 

pones, He  did  not ;  and  the  first  intimation  which  I  had  of  the 
grounds  on  which  any  of  the  debtors  would  resist  payment,  was 
the  receipt  of  Mr  Morrison's  (agent  of  the  suspenders)  letter  of 
12th  November  1851,  the  statements  contained  in  whidi  were 
quite  new  to  me.  I  neither  requested  nor  received  any  informa- 
tion from  Mr  Hill  in  order  to  enable  me  to  meet  these  grounds  of 
objection,  as  I  did  not  consider  it  in  the  least  essential  for  me  to 
inquire  into  them." 

The  Lord  Ordinary,  (Fullerton,)  found  the  oath  negative  of  the 
reference,  and  therefore  refused  the  note,  and  found  the  com- 
plainers  liable  in  expenses. 

Against  this  interlocutor  the  suspenders  reclaimed. 

Donaldson  for  suspenders.  It  is  dear  the  charger  is  not  acting 
for  his  own  behoof.  His  deposition  shews  he  can  gain  nothing, 
and  he  confesses  he  is  protected  against  loss.  He  was  merely 
acting  as  assignee  to  serve  the  purposes  of  Brown,  Cowan,  and 
Henderson,  who  are  conscious  they  have  no  good  claim  against 
my  clients;  Ledingham  v.  Mackenzie^  5th  June  1824. 

Wood  and  Penney  for  the  respondents,  were  not  called  on. 

Loud  Josticb- Clerk.  No  previous  decision  reaches  this  case. 
Mr  Clark  seems  to  have  given  his  deposition  in  a  fair  and  candid 
manner.  All  the  members  of  the  provisional  committee  were 
liable  to  Mr  Grainger,  conjunctly  and  severally,  under  his  decree, 
whatever  might  be  their  rights  and  liabilities  inter  se.  Now,  it 
appears  that  some  of  them  were  willing  to  pay,  but  others  were 
not.  Mr  Grainger  was  disinclined  to  enter  into  litigation  with 
the  latter,  and  assigned  the  decreet  to  Clark,  who  paid  him  the 
amount  out  of  his  own  funds.  Why  should  Clark  not  get  the  full 
benefit  of  the  decree  ? 

It  is  said  the  charger  neither  gains  cor  can  suffer  loss  by  the 
transaction.  But  that  does  ifot  shew  that  he  is  not  an  assignee 
for  his  own  behoof.  The  same  thing  might  be  said  of  an  indorser 
for  honour  of  a  bill.  This  case  resembles  the  case  of  Beveridge 
v.  Liddelland  Co.^  which  we  had  before  us  the  other  day  (see  ante^ 
p.  252),  where  a  party  who  had  indorsed  for  the  accommodation 
of  the  drawer,  and  who  had  afterwards  paid  the  bill,  was  held  en- 
titled to  recover  from  the  acceptor.  There  must  be  a  plain  pur- 
pose to  oppress  a  third  party  before  the  Court  will  interfere.  But 
there  is  nothing  of  the  sort  here. 


' 
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Lord  Cockburn  concurred.     Ciark  is  just  in  the  position  of  Jan.  17.  185 1. 
Grainirer.     Much  stress  has  been  laid  on  the  motive  of  assiffna-  _  Z^C^''^ 

Tni  ....  .  .     .      ,  ,  Tulli«,  &C.  V. 

Uon.    The  motive  is  often  important  m  criminal  matters^  and  some-  ciark. 
times  in  civil.   But  there  is  nothing  in  the  charger's  motives  which 
can  deprive  him  of  the  benefits  of  his  decree. 

The  other  Judges  concurred,  and  the  Court  adherpd. 

Adam  Morrisonj  S.S.C.,  Agent  for  Complainers. 
Claaon  Sp  Clark^  S.S.C.,  Agents  for  Respondent. 


COURT- OF  EXCHEQUER.  ^^  ^34 

Candlemas  Term^  1852. 

Before  Lord  Ruthkrfuro. 
Thb  Abvocatb-Gbnbral  v.  The  Collector  of  Poor.Ratbs 

FOR  THB  AbBBT  PaRISH  OF  PaISLBY. 

Crotvn — Poor-Rate» — Ban'ock-Ofvund — 8  and  9  Vtct,  c.  83. — TLe 
Crown  is  not  liable  in  assessment  for  poor  rates  in  respect  of  barrack- 
ground. 

It  was  moved  on  behalf  of  Her  Majesty  last  term,  that  thej^„  ^9  1352. 
assessments  made  for  relief  of  the  poor,  and  for  erecting  a  poor-    v^^y^^ 
house,  &c.,  on  the  Board  of  Ordnance,  for  the  Paisley  barrack-  ^^^^^ 
ground,  should  be  quashed ;  and  the  matter  was  argued  before  CoUector  of 
Lord  Rutherf urd,  when  his  Lordship  took  time  to  consider  his fbrtheAbbey 
judgment,  which  he  now  delivered.  Parish  of 

Paisley. 

Lord  Rutubrfurd. — If  any  doubt  had  occurred  to  me  after 
hearing  the  argument  of  counsel,  I  should  have  referred  this  case 
to  the  whole  Exchequer  Judges ;  but  I  have  thought  it  unneces- 
sary to  take  this  course,  being  satisfied  that  the  case  is  necessarily 
ruled  by  the  decision  of  the  majority  of  the  Judges  in  that  of 
Garioch,  January  27.  1845,  and  still  more  clearly  by  their  una- 
nimous decision  in  that  of  the  commissioners  of  the  police  of  Edin- 
burgh, January  22.  1 850 ;  both  reported  in  the  Session  Cases, 
volume  12.  page  447,  et  seq. 

It  cannot  be  maintained  that  the  statute  of  the  8  and  9  Vict. 
c.  83,  or  any  of  the  poor  law  statutes  now  in  force,  has  either  ex- 
pressly or  by  clear  intendment,  imposed  assessment  for  the  poor 
''  on  occupation,  use  or  possession  for  Her  Majesty's  use,  or  on 
property  of  Her  Majesty,  or  on  property  used  for  Her  Majesty." 
It  was  because  no  express  enactment  to  that  effect  was  contained 
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Jan.  19.  1852.  in  the  Edinburgh  Police  Acts,  that  the  assessment  in  respect  of 
''"*"^^'"^*'    the  Ediubui^h  post-office  was  quashed*      The  tax  is  strictly  a 
General  v.      personal  tax.     The  judgment  applies  in  terms,  and  the  grounds 
Foo^^^t^^f  ^^^^8™^°^^^  given  by  all  the  Judges  in  that  case,  lead  neces*- 
the  Abbe^      sarily  to  the  exemption  of  the  Crown.   It  were  needless  to  repeat 
FaCley*^         those  here,  as  I  refer  to  and  adopt  them.     I  have  only  to  add, 
that  I  think  these  decisions,  the  last  especially,  necessarily  over- 
rule the  cases' of  Bruce,  November  28.  1810;  the  King's  bar* 
racks,  November  21.  1815;  and  the  case  of  the  Ordnance  Offi- 
cers, June  14.  1825,  the  last  being  decided  by  a  majority  only  of 
the  Division, — the  Lord  Justice-Clerk  and  Lord  Glenlee  voting 
in  the  minority.    In  so  far  as  those  casea  relieved  the  Crown  from 
liability  in  respect  of  the  property  as  it  stood  improved,  they  are 
of  authority  for  the  exemption  of  the  Crown,  and  considering  the 
grounds  upon  which  this  Court  has  more  recently  placed  the 
general  exemption  of  the  Crown  ;  I  think  it  impossible  to  maintain 
liability,  even  as  limited  in  those  earlier  cases  in  the  Court  of 
Session.    If  the  Crown  be  liable  at  all,  it  must  be  liable  to  the  full 
extent  of  the  property  as  improved,  and,  if  not  liable  to  the  full 
extent,  I  see  no  principle  for  any  restricted  liability. 

I  have  not,  on  the  one  hand,  gone  upon  any  specialty  as  to  the 
tax  being  levied  under  the  recent  Act  of  Parliament,  and  not  un- 
der the  former  state  of  the  poor  law,*  and  on  the  other  hand  I 
think  the  counsel  for  the  defendant  failed  entirely  in  shewing  that 
there  was  any  peculiarity  in  the  case  of  assessment  for  the  poor, 
whether  considered  as  a  public  or  a  local  tax,  or  that  there  was 
any  analogy  between  this  case  and  the  case  of  teinds  in  which  the 
Crown  might  be  liable  to  the  titular  or  to  the  minister. 
The  order  made  absolute. 

The  Lord  Advocate  and  Solicitor^  General  for  the  Crown. 
Iiifflis  for  the  defendant. 

William  Waddelly  W.S.,  Solicitor  for  the  Board  of  Ordnaace. 
Robert  AinsliCj  W.S.,  Solicitor  for  the  Defendants. 


SECOND  DIVISION. 

>^     ,o-       Petition,  Graham  or  Young  and  Others,  Tutors- Nominate 

of  Samuel  Young. 

Petition — Tutors- Nominate — Authority  to  make  up  Titles  and  Sell — Case 
in  which  the  Court  refused  to  grant  aathoritj  to  tutors-nominate  to  make 
up  titles  for  the  pupil  to  certain  subjects,  an  i  to  sell. 
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The  petitioners*  Mrs  Toung  and  others,  were  the  tutors-nomi- Jan.  21. 1852. 
nate  to  Samuel  Young,  a  pupil  of  four  years  old.  The  petition  set  T?^^**^ ' 
forth,  that  the  pupil  h?t8  right  to  a  seventh  pro  iruUviso  share  of  OnOiame,  ftc. 
certain  subjects^  to  which  no  title  has  been  made  up  in  the  person 
of  the  pupil,  and  which  were  in  a  dilapidated  condition  and  in* 
capable,  according  to  the  report  of  skilled  persons,  to  be  repaired 
or  to  be  made  profitable  except  by  sale,  which  the  tutors  had  now 
a  favourable  opportunity  to  effect,  in  consequence  of  an  offer  made 
to  them.  This  offer  all  the  other  proprietors  were  ready  and 
anxious  to  accept,  but  **  the  only  hindrance  to  their  doing  so  is, 
that  no  title  can  be  granted  to  a  purchaser  unless  your  Lordships' 
authority  be  first  obtained  to  make  up  titles  in  name  of  the  pupil, 
and  then  dispose  of  the  properties  on  his  behalf."  They  there* 
fore  prayed  the  Court,  after  intimation,  to  authorize  the  peti- 
tioners to  serve  the  pupil  heir  to  his  deceased  ancestor,  and  take 
all  steps  necessary  to  complete  a  title  in  his  person  to  the  sub- 
jects, and  to  sell  and  dispose  of  the  subjects,  and  grant  necessary 
titles. 

N.  C.  Campbell  appeared  for  the  petitioner. 

Lord  Justice-Clerk.  The  Court  entertain  a  very  strong 
objection  to  grant  the  powers  here  craved.  Tutors-nominate  are 
not  ofScers  of  this  Court,  and  besides  the  general  objection  to 
give  such  powers  as  those  now  craved  to  tutors-nominate,  no  such 
powers  are  necessary  ;  half  the  titles  in  Scotland  are  made  up  by 
tutors  whose  wards  are  pupils.  I  have  looked  into  the  cases  re- 
ferred to  in  Mr  Shand's  book,  and  there  is  hardly  any  proper  case 
yet  in  which  the  Court  have  granted  such  an  application.  He 
refers  to  the  case  of  Brown^  in  1846,  where  authority  was  given, 
and  mentions  some  cases  quoted  off-hand  in  that  case  at  the  bar 
of  the  First  Division.  I  have  looked  at  all  these  cases.  Two  were 
extraordinary  cases  on  the  part  of  the  Earl  of  Buchan^  in  which, 
as  counsel,  I  persuaded  the  First  Division  to  authorize  tutors  to 
enter  on  a  speculative  transaction  to  raise  money  on  post  obit 
bonds.  We  made  a  clamorous  appeal  on  the  ground  of  the  pupil 
being  starving,  and  it  was  granted  as  matter  of  mercy.  Then  a 
case  occurred  in  this  Division  in  1839,  in  which  two  eases  said 
to  have  occurred  in  the  First  Division  were  quoted,  and  the 
Lord  Justice- Clerk  (now  Lord  Justice*  General)  said,  since  the 
other  Division  grants  such  powers,  there  is  no  reason  why  the 
Second  should  not  do  the  same.  But  on  turning  up  the  cases  in 
the  First  Division  referred  to,  I  find  they  had  been  incorrectly 
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Jan.  21. 1852.  quoted,  because  they  were  cases  where  authority  had  been  given 
'  VT^^^^     to  factors  loco  iutoris.     But  factors  loco  tutoris  stand  in  a  Very 

Grahame,  &c.  different  position  from  tutors-nominate.  These  last  are  not  officers 
of  the  Court*  There  is  a  distinction  between  their  powers  and 
those  of  factors ;  and  we  shall  alter  the  whole  law  regulating  the 
powers  of  tutors  if  we  give  powers  of  this  description  whenever 
they  choose  to  ask  them.  By  granting  them,  we  might  be  grant- 
ing authority  to  uplift  money  for  which  they  give  no  caution. 
There  is  no  difficulty  as  to  their  power  to  make  up  titles.  They 
have  such  power,  and  they  must  just  act  on  theur  own  responsi- 
bility. Besides,  in  this  case,  the  other  proprietors  may  compel 
them  to  sell ; — the  pupil's  is  only  a  seventh  share. 

I  do  not  say  what  might  not  be  done  in  a  case  of  great  necessity, 
but  in  such  a  case  as  the  present  we  must  refuse  the  petition. 

The  Couar  refused  to  interpone  their  authority  as  cravec^  in 
the  petition. 

Alexander  NairnCj  S.S.C,  Agent  for  Petitioner. 


FIRST  DIVISION. 
^Q^  135^  Petition, — William  Mason. 

Petition — Curator  bonis — Lunatic, 

Jan.  22.  1852.     This  petition  was  presented  for  the  purpose  of  having  a  curator 
VT''^*^^    bo9ns  appointed  to  Sir  James  Sutherland  Mackenzie,  Bart. 

Mason. '  Sir  James  had  recently  arrived  in  Edinburgh,  and  while  resi* 

dent  in  an  hotel  there,  began  to  exhibit  symptoms  of  violence,  in- 
dicative of  mental  aberration  or  insanity.  These  symptoms  hav- 
ing become  gradually  aggrav«^ted,  the  requisite  steps  were  taken 
for  getting  his  person  secured.  A  petition  was  presented  to  the 
Sheriff,  who,  upon  a  certificate  by  two  medical  gentlemen,  granted 
a  warrant  for  Sir  James's  removal  to  an  asylum,  and  he  was  ac- 
cordingly removed  to  Inveresk,  where  he  still  remains. 

The  petitioner,  who  is  the  professional  agent  of  Sir  James  in 
Edinburgh,  having  been  informed  of  these  proceedings,  caused 
Sir  James  to  be  visited  and  examined  by  Professor  Christison 
and  Dr  Burt,  who,  on  the  13th  December,  *<  found  him  to  be  in 
a  state  of  insanity,  much  excited,  and  with  a  tendency  to  violence," 
and  they  were  of  opinion,  *^  that  for  some  time,  he  has  not  been 
in  a  fit  state  of  mind  for  taking  care  of  his  own  affairs,  and  that 
this  condition  will  continue  for  a  long  period." 
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The  petitioner  made  enquiry  as  to  the  relations  of  Sir  James,  Jan.  22. 1852. 
with  the  view  to  an  application  being  made  in  their  names  for  the    ^TT*^*^ 
appointment  of  a  cwratcr  boms.     He  found  that  Sir  James's  near- Mason. ' 
e^t  relations  are  two  sisters,  one  of  whom  is  resident  in  India^ 
and  the  other  generally  in  Edinburgh,  or  its  yicinity.    The  latter, 
as  appeared  from  letters  produced  with  the  petition,  declined 
making  the  application,  but  approved  of  the  measures  adopted 
by  the  petitioner. 

A  statement  of  the  situation  of  the  property  and  funds  belong- 
ing to  Sir  James,  so  far  as  could  be  ascertained,  was  given  in  the 
petition. 

The  petitioner  fearing  lest  Sir  James  might  give  directions, 
which,  if  executed,  would  tend  to  the  injury  of  his  property,  and 
dilapidation  of  his  funds,  was  advised  to  make  the  application  in 
his  own  name.  But  considering  his  peculiar  position,  he  did  not 
name  any  particular  individual,  but  merely  suggested  that  some  pro- 
fessional person  should  be  nominated  as  curator. 

The  petition  was  moved  in  the  single  bills  immediately  before 
the  rising  of  the  Court,  for  the  Christmas  recess.  Th^  Court  on 
account  of  the  urgency  of  the  case,  appointed  Mr  Sanmel 
Raleigh,  accountant  in  Edinburgh,  as  curator  bonis  ad  interim^  his 
appointment  to  continue  till  the  fifth  Sederunt  day  in  January, 
and  in  the  meantime  ordered  intimation. 

On  the  petition  being  moved  on  the  16th  curt., 

G*  G.  Bell  for  the  petitioner,  referred  to  the  statement  in  the 
petition,  and  read  to  the  Court  certain  letters  and  additional  cer- 
tificates* Reference  was  made  to  the  case  Bryce  v.  Grahamey  25th 
January  1828,  6.  S.  4^,  affirmed  23d  July  1828,  3.  W.  and  S. 
323,  and  Bussetty  June  1850,  (unreported),  where  the  application 
was  made  in  name  of  the  agent  for  the  party.  The  petition 
was  opposed  by  RusseU's  relatives.  A  brieve  was  taken  out  at 
the  instance  of  his  brother  to  have  him  cognosced  as  a  furious  per- 
son, but  the  jury  refused  to  cognosce.  On  afterwards  consider- 
ing the  petition,  the  Court  thought  it  proper  to  appoint  a  curator 
bonis* 

The  Court  appointed  a  minute  applicable  to  the  circumstances 
of  the  case,  to  be  given  in  by  the  petitioner,  and  the  additional 
certificates  and  documents  referred  to,  to  be  printed  therewith ; 
and  renewed  the  appointment  of  the  curator  for  eight  days. 

These  certificates  and  documents,  and  an  additional  certificate 
by  Professor  Christison  and  Dr   Burt,  dated  19th  January  curt.. 
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Jan.  21. 1852.  in  which  they  certify,  that  '*no  such  change  has  yet  occurred,  as 
Petition  *^  entitle  us  to  alter  the  opinion  given  in  our  last  conjunct  cer- 
MaBon.  tificatCy  as  to  his  state  of  mind,"  having  been  produced,  and  the 

petition  being  again  moved  to-day, 

The  Lord  President  was  of  opinion,  that  it  was  necessary  to 
appoint  a  curator  to  Sir  James,  both  for  the  safety  of  his  funds 
and  property,  and  for  the  protection  of  the  lieges. 

Mr  Raleigh  was  accordingly  appointed  curator  bonis^  in  terms 
of  the  prayer  of  the  petition. 

WilUam  Mason^  S.S.C.,  Agent. 


OUTER  HOUSE. 


No.  137.  ^'^^  ^*  M'Arthur  v.  John  Croall  and  Others. 

A.  J.  M'Arthur  and  Others  v.  John  Croall  and  Others. 

Evidence — Assythement — Becklese  Driving. — ^In  an  action  of  assytbe- 
ment  and  damages  for  reckless  driving,  where  the  defenders  pleaded  on 
record,  and  cross-examined  the  pursuers'  witnesses  to  prove  the  driver's 
general  character  for  careful  driving ;  the  pursuer  was  allowed  to  put 
in  evidence  convictions  for  reckless  driving  against  the  drivers,  he 
having  founded  on  the^ie  convictions  on  record. 

Jan.  22. 1S52.  These  were  actions  of  assythement  and  damages.  In  July 
j^^T^l^.  I860,  the  late  Mr  M* Arthur,  teacher  of  dancing  in  Edinburgh, 
V.  Croall,  W  v&s  killed  in  a  collision  between  two  stage-coaches  belonging  to 
the  defenders,  and  driven  by  their  servants.  Two  actions  were 
thereupon  raised — one  by  bis  widow  and  the  other  by  his  four 
children,  for  reparation  of  the  damages  they  had  suffered  by  his 
death.  The  cases  went  to  trial  to-day  at  the  same  time,  before 
the  same  jury,  under  two  issues,  whether  M' Arthur's  death 
<<  was  caused  by  the  fault,  negligence,  or  unskilfulness  of  the 
defenders,  or  any  of  them,  or  of  another  or  others  for  whom  they 
are  responsible,  to  the  loss,  injury,  and  damage  of  the  pursuers  ?" 
In  the  course  of  the  trial  it  was  proved  that  the  collision  took 
place  in  open  day,  and  on  a  broad  and  level  road,  and  that  it  arose 
from  the  driver  of  one  of  the  coaches  not  keeping  his  own  side  of 
the  road.  The  pursuers'  counsel  maintained,  that  while  that 
driver  was  chiefly  to  blame,  the  other  driver  was  not  altogether 
free  from  negligence,  as  he  could  have  gone  nearer  his  own  side, 
and  thereby  avoided  the  collision.    After  the  evidence  upon  the 
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facts  connected  with  the  collision  had  been  led,  the  pursuers  pro-<^<^"-  ^--  ^^''^• 
posed  to  put  in  evidence  extracts  of  two  convictions  against  the  j^ji^rthnr  « c 
driver  last  referred  to  for  reckless  driving,  the  one  obtained  before  t;.  Croall,  && 
the  Police  Court  and  the  other  before  the  Sheriff  of  the  county  of 
Edinburgh. 

Logan  and  Patton^  for  the  defenders,  objected.  The  question 
is,  whether,  on  the  25th  of  July  1850,  the  drivers  of  the  coaches 
in  question  drove  them  improperly.  Convictions  obtained  many 
years  ago  against  one  of  them,  cannot  aid  the  jury  in  coming  to  a 
right  conclusion  upon  that  question.  The  evidence  tendered  is 
still  more  objectionable,  because  it  applies  to  the  driver,  who,  ac- 
cording to  the  pursuers'  own  evidence,  was  not  at  all  to  blame. 

Macfarlane  (with  whom  was  W.  G.  Dickson)  maintained  that 
the  evidence  was  competent.  The  facts  already  proved  shewed 
that  the  blame  lay  chiefly  with  one  driver ;  but  it  also  in  some 
measure  inculpated  the  other,  to  whom  the  convictions  applied. 
The  object  in  tendering  them  was  not  to  prove  the  facts  regarding 
the  collision,  but  to  meet  the  defenders'  plea  in  law,  that  as  they 
had  supplied  good  horses,  sufficient  carriages,  and  experienced 
drivers,  they  were  not  responsible  for  the  consequences  of  the 
collision,  which  was  accidental.  The  evidence  was  competent,  on 
the  farther  ground  that  the  defenders  had  cross-examined  all  the 
pursuer's  witnesses  on  the  general  character  of  the  drivers  for 
steady  careful  driving,  and  might  adduce  evidence  in  chief  on  that 
point.  The  pursuers  were  entitled  to  put  in  the  convictions  to 
meet  that  course  of  defence. 

Lord  Wood  had  no  doubt  the  evidence  was  admissible,  upon 
both  these  grounds.     But  he  thought  it  would  be  of  little  use  to 
the  pursuers,  as  the  question  really  was,  whether,  on  the  occasion 
of  the  collision   there  was  blame  attachable  to  the  drivers,  or . 
either  of  them  ? 

Whereupon  the  pursuer's  counsel  stated  that  he  would  not  put 
in  the  evidence  tendered. 

H.  O.  DicksoHy  W.S.,  Pursuers'  Agents. 
WaUcar  and  MelviUe,  W.S.,  Defenders'  Agents. 


SECOND  DIVISION.  ^o.  138. 

Mbnnib  t7.  J.  &  W.  a.  Blair. 

Trades*    Unions, — Opinion  expressed  as  to  the   illegality  of  Unions 
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amongst  tradesmen  for  the  regulation  of  wages,  and  for  the  purpose  of 
preventing  employment  being  taken  except  on  terms  fixed  bj  them. 

Sheriff-Court  Procedure — Minutee  of  Debate. — Minutes  of  debate  on  re- 
claiming petition  to  Sheriff  from  judgment  of  Sheriff- Substitute  are  irre- 
gular, and  ought  not  to  be  allowed. 

Jftn.  23.  1852.  This  WES  an  advocation  from  the  Sheriff- Court  of  Glasgow. 
^^•V"*^     In  his  summons,  the  pursuer,  Mennie,  averred  that  he  bad  entered 

Blair,  &c.  ^°^®  ^  verbal  agreement  with  the  defenders,  to  serve  them  as  a 
journeyman  hatter  for  one  year,  from  12th  January  1850,  but  that 
they  dismissed  him  on  1st  April ;  and  concluded  for  his  wages  from 
that  period  till  January  1851,  and  all  loss  and  damage  he  had  suf- 
fered. A  proof  having  been  taken  in  the  Sheriff-Court,  the 
Sheriff-Depute  (Alison)  reviewing  the  judgment  of  the  Sheriff- 
Substitute  (Skene)  found  for  the  defenders.  The  pursuer  advo- 
cated, and  the  Lord  Ordinary  (Robertson)  reported  the  case  to 
the  Court. 

Itifflis  and  H.  Robertson  were  for  the  pursuer,  and 

Logan  for  the  defenders. 

The  Court  unanimously  found  for  the  pursuer,  and  advocated 
the  cause. 

From  the  evidence  in  the  case  it  appeared  that  there  exists 
in  Glasgow  a  union  of  journeymen  hatters,   which  takes  upon 
itself  to  regulate  the  amount  of  wages,  and  the  terms  on  which 
its  members  may   work ;   and   it  prohibits   its   members  from 
making  agreements  for  themselves  with  employers,  or  working 
for  them,  except  on  the  terms  fixed  by  tiie  Union  for  the  whole 
trade.     It  also  decides  how  many  apprentices  shall  be  received 
into  particular  shops  in  town  at  a  time.     It  does  not  permit  its 
members  to  work  in  any  shop  unless  the  piasters  agree  to  abide 
by  the  society's  rules ;  and  it  is  one  rule  of  the  society  that  the 
members  should  not  work  in  shops  along  with  men  who  are  not 
members.     Of  this  union  the  pursuer,  along  with  others  in  the 
employment  of  the  defenders,  had  been  a  member ;  and  in  the 
beginning  of  January  1850,  in  consequence  of  the  defenders  pro- 
posing to  employ  more  apprentices  than  the  Union  thought  proper 
to  allow,  it  was  resolved  by  the  Union  that  there  should  be  a  turn 
out  of  the  workmen  in  their  employment.     This  accordingly  took 
place.  But  the  pursuer,  Mennie,  and  two  other  men,  named  Berry 
and  Cargill,  repenting  of  this  step  shortly  after,  left  the  Union,  and 
were  employed  by  the  defenders  on  the  agreement  before  mentioned. 
Sometime  afterwards,  the  other  workmen  returned  to  work,  but 
they  refused  to  continue  in  the  defenders'  employment,  unless 
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Mennie,  Berry,  and  Cargill,  either  again  joined  the  union,  and  Ja°-  28.  1852. 
paid  a,  fine  for  haying  withdrawn  from  it,  or  were  dismissed^ 
from  the  defenders'  employment.     A  deputation  of  the  union  Blair,  &c. 
waited  on  the  defenders  to  enforce  this  demand.     The  defenders, 
accordingly,  requested  Mennie,   Berry,  and  Cargill,  to  join  the 
union,   so   that  they  might  not  be  deprived  of  the  services  of 
their  other  men,  amounting  in  number  to  about  thirty.     The  pur- 
suer declined,  and  was  accordingly  dismissed. 

It  also  appeared  that  in  the  Sheriff  Court,  minutes  of  debate 
had  been  ordered  and  prepared  after  the  case  had  been  carried  by 
reclaimmg  petition  from  the  Sheriff-substitute  to  the  Sheriff-de- 
pute. 

In  advising  the  case,  the  Court  took  occasion  to  refer  to  the 
union,  and  to  this  practice  in  the  Sheriff  Court. 

The  Lord  Justicb-Clbrk.  There  is  here  not  merely  a  failure 
on  the  part  of  the  defenders  to  fulfil  an  engagement  entered  into 
with  the  pursuer,  but  a  failure  in  circumstances  which  it  is  painful 
to  see.  This  Union  comes  to  the  defenders,  and  says  to  them, 
"  we  will  not  work  with  the  pursuer,  and  the  other  two,  and  you 
shall  not  fulfil  your  engagement  with  them,  otherwise  we  will  not 
work  with  you,  and  you  shall  not  get  anybody  in  Glasgow  to  work 
for  you."  The  masters  accordingly  try  to  compel  the  pursuer  to 
to  join  the  union,  and  because  they  cannot  succeed  they  turn  him 
off.  Whether  what  the  deputation  of  the  union  to  the  masters 
in  this  ease  do  is  intimidation  or  not  is  a  question  that  may  be 
tried  afterwards  in  another  Court;  or  whether  the  act  of  the  masters, 
in  endeavouring  to  induce  their  men  to  join  the  union,  is  intimidation 
under  the  statute,  is  a  point  still  more  worthy  of  being  investi- 
gated elsewhere.  But  it  is  a  case  of  clear  intimidation,  whether  it 
falls  under  the  statute  or  not.  The  masters  do  dismiss  Mennie 
and  the  other  two  men,  because  they*  cannot  concuss  them  into 
joining  the  union,  which  they  themselves  at  the  same  time  confess 
was  an  intolerable  grievance  to  them. 

It  is  aU  very  right,  if  workmen  do  not  think  they  are  getting  as 
much  wages  as  the  profits  of  the  trade  ought  to  afford,  that  they 
should  demand  more.  But  this  mode  of  accomplishing  their 
wishes — ^by  intimidation  and  the  passing  of  these  tyrannical  rules 
by  such  unions — will  always  in  the  end  lead  to  their  own  disad- 
vantage. 

But  important  as  this  case  is  in  reference  to  these  unions,  I 
&ink  it  b  still  more  important  in  reference  to  the  form  of  process 
in  the  Sheriff  Court  After  the  judgment  of  the  Sheriff-substitute 
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Jan.  23. 1852.  a  re^Qlaimiog  petition  is  allowed  against  his  judgment  tp  tbe 
^  SheriffTclep.utef    I  should  wish  to  see.  that  practice  abolisbc^    For 

Blair,  &c.  why  the  Sberif^depute  should  not  consider  a  case  in  the  state 
in  which  it  went  before  the  Sheriff*substitute,  when  he  prono^oced 
the  judgment  reclaimed  against,  I  do  not  know.  Then  in.  tbe 
Sheriff  Court  of  Glasgow,  after  this  reclaiming  petition,  there  are 
often  nptes  and  hints  thrown  out  by  the  Sheriff,  on  points  which  are 
not  embraced  within  the  pleas  of  parties  at  aU ;  and  on  tbese.minutes 
of  debate  are  ordered.  I  think  these  minutes  of  debate  are  most 
irregular.  They  multiply,  to  a  most  improper  extent,  the  plead«^ 
ings  in  that  Court.  They  are  inconsistent  with  the.  intention  of  the 
Act  of  Sederunt ;  and  are  unnecessary  as  the  Act  allows  minutes  of 
debate,  when  the  case  is  before  the  Sheriff-substitute.  The  Sheriff, 
if  more  light  is  wanted  by  him,  should  hear  parties  viva  voce. 

Lord  Medwyn — From  my  own  experience,  I  know  the  diffi- 
culty of  having  matters  regularly  conducted  in  the  .Sheriff-Court. 
But  it  is  not  the  first  time  that  this  irregularity  in  the  Sheriff- 
Court  of  Glasgow  has  been  very  properly  remarked  on.  We  are 
all,  however,  satisfied  that  Mr  Alison  and  his  Substitutes  shew  thj^ 
utmost  anxiety  to  discharge  their  duty. 

Lord  Cockburn.  When  the  old  laws  against  combination  of 
workmen  w^re  abolished,  their  place  was  supplied  by  a  wise  sta- 
tute, which  declares  it  a  crime,  punishable  by  imprisonment,  for 
any  workman  to  obstruct,  disturb,  or  intimidate,  other  men  who 
are  willing  to  remain  in  the  employment  of  their  masters.  Now, 
here  is  a  combination  of  men  calling  themselves  a  Union,  and  its 
importance  arises  from  this,  that  if  a  master  does  not  dismiss 
whomsoever  they  wish,  they  can  compel  all  the  rest  of  the  men  in 
*  the  union  to  refuse  to  work  for  that  master.  If  that  is  not  inti- 
midating, I  do  not  know  what  it  is.  But  still  I  keep  my  mind  open 
as  to  the  question  of  the  criminality  of  these  proceedings,  should 
it  ever  come  to  be  tried  elsewhere.  But  how,  with  this  audacious 
tyranny  publicly  proclaimed  at  Glasgow  for  a  year,  the  Procura- 
tor-Fiscal or  the  Lord  Advocate  have  allowed  the  union  to  go  on 
and  compel  masters  to  part  with  their  men,  without  interfering,  I 
Cannot  understand. 

As  to  the  proceedings  in  the  Sheriff-Court,  I  do  not  defend  the 
proceedings;  but  that  there  is  a  Sheriff  in  Scotland  more  anxious 
to  do  his  duty  than  the  Sheriff-depute  in  Glasgow,  I  do  not  believe. 
Lord  Medwyn  has  rightly  noticed  the  difficulty  of  getting  matters 
rightly  conducted  in  the  Sheriff-Courts.  It  is  hard  to  make  bricks 
without  straw — and  the  straw  sometimes  furnished  in  the  Sheriff- 
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Court  cannot  be  made  into  bricks  without  very  great  difficulty.  Jan.  23. 1862. 

And  sometimes  it  is  not  easy  for  a  SheriflF  to  resist  irregularitiesl ;    ^^T^^**^ 

but  still  I  do  not  think  that  is  peculiar  to  Glasgow.   It  may  be  worse  Blair,  &c. 

in  Glasgow,  because  there  is  more  business  there  than  in  other 

places,  and  of  course  more  cases  to  go  right  with  and  to  go  wrong 

with.     It  is  easy  for  a  Sheriff,  with  only  a  case  a-month,  to  say 

"  Now,  m  make  tMs  a  model  case."     It  is,  however,  difficult  to 

do  this  when  a  Sheriff  is  overwhelmed  with  cases.     But  I  lament 

the  irregularity  complained  of,  and  wonder  at  it,  whether  it  be 

found  in  the  procedure  of  the  Sheriff  Court  of  Glasgow  or  in  that 

of  any  other  Court. 

Lord  Murray.  As  to  the  proceedings  in  the  Inferior  Court, 
I  shall  just  make  a  general  remark.  It  is  a  pity  that  a  reclaiming 
petition  is  allowed,  and  if  the  judgment  of  the  Sheriff-substitute 
is  to  be  of  any  use,  it  should  be  reviewed  on  the  grounds  which 
were  before  him,  and  on  no  other.  There  may  be  explanations 
beard ;  but  every  specied  of  appeal,  from  a  substitute  to  a  depute, 
or  from  one  Court  to  another,  cannot  rest  on  a  sound  foundation 
unless  the  same  materials  are  before  the  Judge  reviewing  as  were 
before  the  Judge  whose  opinion  is  reviewed. 

Jame*  ButneiSy  S.S.C.,  Agent  for  Parsner. 

Lockhart^  Mortony  Whitehead  and  Greigy  W.S>}  Agents  for  Defenders. 


SECOND  DIVISION.  No.  139. 

Stark  Dougal's  Trustees  and  Others  r.  Tat  Ferry  Trus- 

tees  and  Others. 

'\_The  attention  of  the  Reporters  has  been  directed  to  the  following 
matter  as  proper  for  the  information  of  the  Profession^] 

Jury  Trial — Opening, — ^In  opening  to  the  jury  it  is  sufficient  briefly  to 
refer  to  the  import  of  parole  proof,  but  documents  to  be  given  in  evidence 
should  be  fully  opened  upon. 

In  this  case  receiitly  tried  before  the  Lord  Justice-Clerk  and  a  Jan.  23. 1852. 
jury,  when  in  the  course  of  the  trial  the  defender's  counsel  proceed-    ^^v*^^ 
ed  to  open  the  case  for  the  defender,  and  was  referring  to  certain  tee^^&c!  ©.  *' 
documents  proposed  to  be  given  in  evidence,  the  Lord  Ju^ice-l'^y  ^*«^' 
Clerk  took  an  opportunity  of  stating  that  he  wished  these  documents        ^^ 
to  be  fully  opened  upon.  His  Lordship  observed  that  in  reference  to 
parole  proof  proposed  to  be  adduced,  it  was  not  necessary  or  proper 
that  there  should  be  any  but  a  brief  reference  to  its  import  in  the 
opening  for  the  defender ;  but  that  in  reference  to  documents  it 
was  right  that  the  pursuer  should  be  put  in  possession  of  the  in- 
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Jan.  28. 1853.  formation  necessary  to  enable  him  to  meet  the  effect  of  these 

^"'"^''"^^    documents  in  his  reply,  and  that  this  gave  a  good  opportunity  for 

J^^^^p"^^' determining  the  admissibility  of  documents  proposed  to  be  ad- 

•Tay  Ferry       duced. 

"*^     '  The  Dean  of  Faculty  observed  that  it  was  desirable  that  the 

views  of  the  Court  upon  that  matter  should  be  known.  He  was 
the  more  anxious  to  suggest  this,  as  an  impression  had  gone  abroad 
that  a  different  rule  had  been  laid  down  at  a  recent  trial  before 
another  judge. 

The  Dean  of  Faculty^  Patton^  T.  Mackenziey  IngUs^  G.  Younff^ 
and  Berry  were  for  the  different  parties. 

The  agents  were  Sir  C.  Gordon  and  Co.^  William  Miller^  S.S.C.^ 
and  Graham  and  Webster^  fV,  S. 


No.  140.  SECOND  DIVISION. 

Brown  v.  M'Kib. 

Summons — Damage — Eelevanq/ — Responsibility  of  Law  Agent 
Jan.  23. 1852.     Xhis  caso  came  before  the  Court  on  the  question  of  the  rele- 
Brovn  r        ^BXicj  of  a  summous  of  damages.    The  summons  set  forth  that  the 
M*Kie.  pursuer  was  a  creditor  of  a  person  of  the  name  of  Wilson,  who  had 

instituted  a  process  oi  cessio  bonorum  ;  but  the  cessio  was  refused, 
*^  under  strong  suspicion  of  fraud  and  concealment  of  funds."  That 
thereafter,  Wilson  having  been  sequestrated,  the  pursuer  em- 
ployed the  defender,  who  is  a  law  agent,  to  prepare  a  state  of  his 
debt,  and  an  affidavit  thereto  in  terms  of  the  Bankrupt  Act.  That 
this  was  done  in  August  1846,  but  was  returned  as  incorrect. 
That  another  was  prepared  by  the  defender,  and  transmitted  to 
Rose  as  the  pursuer's  mandatory,  who  lodged  it  with  the  trustee 
on  the  sequestrated  estate,  and  who  attended  a  meeting  of  the  cre- 
ditors, and  voted  against  a  composition.  That  Rose's  vote  was 
objected  to  on  the  ground  that  the  affidavit  did  not  comply  with  § 
9  of  the  bankrupt  statute,  by  setting  forth  that  the  pursuer  held  no 
other  obligant  bound  for  the  debt.  That  the  objection  was  sustained, 
and,  in  consequence  of  this  rejection,  the  requisite  consents  were 
obtained  to  the  debtor's  discharge,  whereas,  had  the  affidavit  been 
correct,  the  vote  of  Rose  would  have  defeated  the  offer  of  com- 
position, and  have  deprived  the  debtor  of  his  discharge.  That  the 
pursuer  instructed  Rose  to  oppose  the  offer  of  composition  and  dis- 
charge, *'  from  a  conviction  that  Wilson  was  in  possession  of^  and 
concealing,  a  large  sum  of  money."  That  he  has  since  gone  to  Ame- 
rica ;  and  that  through  the  negligence  or  want  of  skill  on  the  part 
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of  the  defender,  <*  the  pursuer  lost  the  opportunity  of  concussing  J»n.  23.  1852. 
Wilson  to  disclose  his  concealed  means ;"  .  and  the  summons  con*  „   ~^^^ 
eludes  against  the  defender  for  the  amount  of  the  debt,  expenses  M^Kie. 
and  damages. 

The  defender  pleaded  that  the  pursuer  had  not  averred  matter 
relevant,  or  sufficient  in  law,  to  support  his  conclusion  for  damages. 

The  Lord  Ordinary  Wood  repelled  this  plea,  and  the  defender 
reclaimed. 

Hector  and  the  Dean  of  Faculty  for  the  defender.  The  pur- 
suer avers  that,  by  the  vote  being  refused,  sequestration  was 
granted,  and  he  was  deprived  of  the  opportunity  of  concussing 
Wilson  to  surrender  his  funds.  He  should  have  averred  that  Wil- 
son Aa<f  concealed  funds.  If  the  summons  is  held  relevant,  he  will 
not  be  required  to  prove  the  possession  of  funds,  but  simply  that 
he  believed  the  bankrupt  possessed  them.  That  is  not  a  relevant 
averment  for  damage.  Again,  after  the  vote  was  objected  to,  the 
pursuer  should  then  have  produced  a  proper  affidavit  and  opposed 
the  discharge — and  have  had  the  matter  investigated  before  the 
Sheriff,  whether  Wilson  had  concealed  funds. 

InglU  for  pursuer.  The  pursuer  had  it  in  his  power  to  prevent 
a  discharge  owing  to  the  amount  of  his  debt.  This  advantage  he 
lost  through  the  fault  of  the  defender,  and  he  now  claims  damages. 
It  is  not  necessary  for  the  pursuer  to  prove  fraud,  or  a  well- 
founded  conviction  that  there  was  concealed  money.  It  may  be 
important  when  we  come  before  a  Jury  to  prove  there  were  con- 
cealed funds,  but  with  regard  to  relevancy  it  is  not  essential  to 
aver  there  were  such.  By  the  fault  of  the  defender  the  pursuer 
has  lost  the  opportunity  of  instituting  inquiries  as  to  whether  there 
was  a  fund  or  not.  This  would  have  been  given  had  the  discharge 
been  refused. 

The  Court  adhered  with  expenses. 

James  Bell,  S.S.C.,  Respondent's  Agent 
Jopp  and  Johnston,  W.S.,  Defender's  Agents. 


FIRST  DIVISION.  No.  141. 

EwiNG  V.  Thb  Earl  of  Mar. 

Jury  Trial — Expenses — Nominal  damages. — Where,  in  a  trial  on  an  Jan.  24.  1851?, 
action  of  damages,  for  an  assault  on  the  pursuer,  the  Jury  returned  a     \-^t"^^ 
verdict  in  his  favour,  with  one  &rtbing  of  damages,  the  Court  refused  tOofM^^."' 
allow  expenses  to  either  party. 
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Jan.  24.  1852.  In  this  action,  which  was  advocated  from  the  Sheriff  of  Claok- 
EwIiP'e  I'li'^'^&i^s^®)  ^T^^  which  was  for  damages  for  assault,  by  spitting  at 
of  Mar.  the  pursuer,  and  attempting  to  ride  him  down,  atrial  was  had  dur- 

ing last  Christmas  sittings,  before  the  Lord  President  and  a  Jury, 
when  a  verdict  was  returned  for  the  pursuer,  with  one  farthing  of 
damages. 

The  case  came  to-day  before  the  Court  on  two  motions — one 
by  the  pursuer  to  apply  the  verdict,  and  for  expenses ;  the  other 
by  the  defender,  in  similar  terms  as  to  the  verdict,  but  to  find  the 
defender  entitled  to  expenses,  in  respect  the  pursuer  had  substan- 
tially failed  in  his  action. 

Crawfurd  (with  whom  Gifford)  for  the  pursuer's  motion.  It  is 
quite  true  that  the  damages  awarded  were  only  one  farthing ;  yet, 
still,  it  is  a  verdict  for  the  pursuer  on  a  question  of  assault.  The 
effect  of  the  verdict  must  be  judged  of  by  the  terms  of  the  issue. 
The  real  meaning  is  equivalent  to  a  conviction  of  assault  in  the 
Justiciary  Court,  with  a  lenient  punishment.  Here  there  was  no 
tender  made — no  apology  offered.  Besides  this,  an  objection  was 
taken  by  Lord  Mar  to  the  competency  of  the  advocation  from  the 
Inferior  Court,  which  the  Lord  Ordinary  repelled,  and  his  judg- 
ment was  acquiesced  in — the  Lord  Ordinary  reserving  the  pur- 
suer's claim  for  expenses ;  and  therefore,  as  far  as  this  point  is 
concerned.  Lord  Mar  is  clearly  in  the  wrong. 

Inglis  (with  whom  Macfarlane)  for  the  defender.  The  case  is 
far  from  being  an  important  one  :  perhaps  one  of  the  most 
trifling  actions  ever  in  this  Court.  The  question  of  expenses 
is  important,  just  because  of  the  proportion  which  they  bear  to 
the  damage  really  sustained.  Here  no  injury  is  alleged  as  affect- 
ing character ;  but  the  pursuer  complains  of  what  he  calls  assault. 
He  gets  nominal  damages.  This  case  is  different  from  most  or- 
dinary cases.  In  Gardner* s  case,  (Paisley  Bell  case,)  24th  June 
1846,  where  the  damages  were  one  farthing,  the  action  was 
held  to  be  one  for  vindication  of  character.  The  party  was  ac- 
cused of  theft,  and  the  Jury,  in  effect,  found  that  this  was  a  false 
and  malicious  libel,  and  therefore  expenses  were  given.  In  C&wan 
V.  Campbell^  17  th  Dec.  1833 — an  action  for  false  imprisonment — 
the  liberty  of  the  subject  was  held  to  have  been  infringed.  Here 
nothing  is  asked,  and  nothing  can  be  gained,  under  the  verdict, 
but  money,  as  reparation  for  an  assault  in  law;  and  awarding 
expenses,  as  against  the  pursuer,  is  the  best  check  to  such  ac- 
tions. 

Lord  Piiesidbnt.     I  am  clearly  of  opinion  that,  in  cases  like 
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this,  where  the  y^rdtct  h  for  the  pursuer,  bnt  with  damages  of  a /an.  24  1852. 
fartfahig,  DO  expenses  should  be  given  to  tfaepursder,  but  I'l^     .       ^  . 
equally  clear  thai  none  should  be  awarded  to  the  defender.  of  Mar.    • 

Crawfurd.  Lord  Mar  moved  the  postponement  of  the  trial, 
and,  by  Act  of  Sederunt,  we  are  entitled  to  expenses  on  tllis 
ground. 

Inglis  had  no  notice  of  this  point. 

The  CouBT,  therefore,  superseded  consideration  of  this  htter 
point  at  this  stage  of  the  case. 

James  Maaon^  S.S.G.,  Agent  for  Pnrsner. 

Lodehartj  Morton^  Whitehead  ^  Qrtig^  W.S.,  Agents  for  the  Defender. 


FIRST  DIVISION.  No.  142. 

Gavin  Walkbr  and  Spousb  v.  Henrt  Brock  and  William 

Bleamyrb. 

Proving  of  the  Tenor. — Evidence  which  was  held  sufficient  to  prove 
the  teoor  and  ccuus  amissionia  of  a  disposition. 

This  was  an  action  of  proving  the  tenor  of  a  disposition  to  a  j^^  24.  1852. 
certain  house  property  in  Glasgow,  granted  by  Brock  as  trustee    ^^^^-^r^ 
on  the  sequestrated  estates  of  Bleamyre.     These  parties,  who  are  ^^^^  ^ 
both  alive,  were  called  as  defenders,  but  made  no  appearance. 
The  adminicles  libelled  were  the  original  draft  or  scroll  fron^  which 
the  disposition  was  extended,  the  sasme  following  on  the  dis« 
position,  and  the  charter  of  confirmation  granted  by  the  superior 
of  the  subjects  to  the  disponees.     The  casus  amissumis  was,  that 
the  deed  had  fallen  aside  while  in  the  possession  of  the  agents  for 
the  disponees. 

llie  action  was  called  before  the  Lord  Ordinary  (Dundrennan), 
who  made  great  avizandum  to  the  Court ;  and  a  proof  was  led 
before  the  Judge  Ordinary. 

J.  Campbetty  for  the  pursuers,  now  stated,  that  it  was  edta- 
blisbed  by  the  articles  of  roup,  under  which  the  subjects  were 
sold,  ttiat  the  dispouees  had  made,  the  purchase  for  £830.  An<d 
the  payment  of  the  price  was  proved  by  the  agents  for  th6 
sellers  and  the  purchasers,  and  by  fheur  business  accounts.  The 
scroll  was  identified  by  the  agents  for  both  parties^,  and  by  the 
writer  of  the  deed,  who  was  one  of  the  instrumentary  witnesses. 
But  the  clause  of  registration,  in  the  lost  disposition,  which  was 
peculiar  in  its  teritts,  and  the  testing  clause,  were  left  blank  in  the 


306  CASES  DECIDED  IN  THE  No.  143. 

Jan.  24.  i852.BcroU.  The  former  was  in  the  same  terms  as  the  corresponding 
w  Ik  ^  Ac  ^^^^  ^^  ^^^  previous  writs  in  the  progress ;  and  the  seller's  agent 
V.  Brodk,  &c.  who  prepared  the  deed  swore  that  it  must  have  been  in  the  same 
terms  as  the  preceding  titles.  The  notary  who  passed  the  infeft- 
ment  swore  that  the  testing  clause  in  the  lost  deed  was  literally 
transcribed  in  the  sasine.  The  casus  amissioms^  as  proved,  was, 
that  the  deed  was  in  the  hands  of  the  former  till  the  end  of  1846, 
or  beginning  of  1847;  that  in  spite  of  the  most  anxious  search  it 
could  not  now  be  found ;  and  that  they  did  not  know  or  suspect 
what  had  become  of  it,  and  could  not  account  for  its  loss,  unless 
it  may  have  occurred  when  the  agent  removed  from  his  writing 
chambers  at  Whitsunday  1847,  or  at  Whitsunday  1850.  M^Leody 
27th  February  1835,  13  S.  D.  581  ;  2  Shand,  833. 

The  Court  found  that  the  casus  amissiohis^  and  the  tenor  of 
the  deed  as  libelled,  was  sufficiently  proven. 

Campbell  Sf  Smith,  S.S.C,  Agents  for  Pursuers. 


HIGH  COURT  OF  JUSTICIARY. 

No.  143.   Bbvors  thb  Lord  Justice-Clerk,  Lords  Ivory  and  Cowan. 

Her  Majesty's  Advocate  v.  Patrick  Quillichan,  Panel. 

Indictment — Belevancy — Bigamy. — HMy  that  in  an  indictment  charging 
bigamy,  when  the  first  marriage  was  performed  in  Ireland  by  a  Roman 
Catholic  clergyman,  it  is  enough  to  set  forth,  that  the  parties  wera  *'  law- 
fully married,**  and  is  not  necessary  to  state,  that  the  parties  were  both 
Roman  Catholics,  or  to  set  forth  any  other  circumstances  necessary  to 
constitute  a  lawM  marriage  as  between  Roman  Catholics  in  that  country. 

jaiL  24. 1852.     The  charge  in  this  indictment  was  bigamy.    The  minor  propo- 
^^Y^^    sition  bore  that  the  prisoner  was  guiltv  of  that  crime :   "  In  so 
Stew.  OtdT  '^*  ^s  y^^>  ^®  ^'^  Patrick  Quillichan,  being  lawfully  married  to 
lichan.  Catharine  Duffy  or  Quillichan,  a  marriage  ceremony  having  been 

performed  between  you  several  years  ago,  and,  as  the  prosecutor 
believes,  on  or  about  the  month  of  April  in  the  year  1843,  or  in 
the  year  1844,  the  prosecutor  being  unable  to  specify  the  time  more 
particularly,  by  the  Rev.  Patrick  Uorrian,  then  a  Roman  Catholic 
clergyman  in  Belfast,  in  Ireland,  or  by  some  other  Roman  Catho- 
lic clergyman  to  the  prosecutor  unknown,  within  the  house .... 
then  occupied  by  the  Rev.  Doctor  Cornelius  Denvir  or  Denvil,  then 
a  Roman  Catholic  Bishop  in  Belfast  aforesaid,  or  at  some  other 
place  in  or  near  Belfast,  to  the  prosecutor  unknown ;    •    .   •   and 
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you  the  said  Patrick  Quillicban  did,  on  the  2d  day  of  March  1861,  Jan.  24. 1852. 
&c^  your  marriage  with  the  said  Catharine  Dufiy  or  Quillichan,    ^"^^"^^""^^ 
being  then  subsisting  as  you  well  knew"  within  or  near  St  Mary's  cate  v.  Quii-* 
Roman  Catholic  Church,  &c.,  Edinburgh,  wickedly  and  feloniously  ^^^^^^* 
enter  into  a  matrimonial  connection,"  &c«  &c.     The  indictment 
goes  on  to  libel  the  second  marriage. 

J,  Shawj  for  the  panel,  obj  scted  to  the  relevancy.  This  is  a  mar- 
riage in  Ireland  by  a  Roman  Catholic  clergyman,  and  it  is  the  law 
that  such  marriages  are  not  legal,  unless  both  parties  are  Catholics ; 
Bums'  Ecclesiastic  Law,  ed.  1842,  pp.  423  and  466.  Now,  in 
dealing  with  a  country  where  there  is  an  established  religion,  the 
presumption  is,  that  all  belong  to  it.  It  should  therefore  have 
been  set  forth  in  the  indictment  that  the  parties  were  both  Ca- 
tholics. This  case  may  seem  at  first  to  be  ruled  by  the  cases  of 
Brown,  24th  December  1846,  Arkley's  Reports,  205,  and  Purves, 
20th  November  1848,  in  which  it  would  at  first  sight  seem,  that 
the  words  *^  lawfully  married,"  inserted  in  the  commencement  of 
the  indictment,  were  held  to  have  made  the  indictment  relevant. 
But  these  cases  differ  from  the  present  in  this  respect,  that  in 
these  the  allegation  of  a  lawful  marriage  was  coupled  with  species 
faetij  which  your  Lordships  knew  would  constitute  marriage  by 
the  law  of  Scotland. 
I  G.  Yaungy  A.  D.,  and  Solicitor^  General,  were  for  the  Crown. 

Lord  Justicb-Clehk.  This  indictment  is  relevantly  framed. 
The  objection  runs  counter  to  the  broad  principle  on  which  the 
structure  of  an  indictment,  under  the  law  of  Scotland,  is  based, 
and  by  which  relevancy  is  decided.  Independently  of  critical  ob- 
jections to  expressions,,  or  to  the  omission  of  requisite  words,  and 
the  like,  objections  as  to  relevancy  generally  are  of  two  kinds : — 
1.  Objections  to  the  major  proposition,  as  not  correctly  setting 
forth  the  offence  intended  to  be  charged,  or  as  charging  that  as 
an  offence  which  is  not  in  law  a  crime ;  and,  2.  Objections  to  the 
minor  proposition*  or  specifications  of  the  facts,  as  not,  if  provedj 
setting  forth  the  crime  charged.  But  the  specification  in  the 
minor  is  only  intended,  ^«^,  to  apprize  the  panel  of  the  facts  to 
be  proved  against  him ;  and,  secondly,  to  set  forth  what  is  suffi- 
V  cient  to  entitle  the  prosecutor  to  prove  all  that  the  law  may  require, 
according  to  the  turn  which  the  case  in  proof  may  take. 

Between  the  character  of  the  objections  competent  against  the 
major  and  minor  propositions,  there  is  a  broad  and  marked  dis« 
tinciion.    The  description,  in  the  major,  of  that  which  is  charged 
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Jan.  24. 1852.  as  a  •crime,  must  be  complete  in  law.     In  many  cases,  that  is  ac- 
H  ^m^aT'    ^omplished  unanswerably  by  certain  legal  terms  which  are  esta- 


cate  V.  Quil-    blished  names  for  crimes — voces  signat<B — as  theft,  murder,  bigamy 
lichan.  — ^^  j^y  qmjting  the  words  of  a  statute  constituting  the  offence, 

or  defining  it.  In  other  cases,  the  terms  to  be  selected  may  be  of 
great  nicety,  and  the  description  of  the  acts  may  be  very  difficult. 
In  such  cases,  the  proposition  must  exhaust  the  law — that  is  to 
say,  if  any  fair  construction  of  the  words  in  one  sense  lets  in  a 
matter  which  is  not  criminal,  or  if  a  plain  requisite  of  illegality  is 
omitted,  then  something  is  set  forth  in  the  major  of  the  indictment 
which,  in  fair  construction,  is  not  necessarily  criminal,  indepen- 
dently of  any  special  defence  in  the  particular  case. 

In  stating  such  objections  to  the  major  proposition,  every  line 
of  argument  is  open  to  the  panel  whether  founded  on  statutes  or 
common  law.  The  public  prosecutor,  by  his  major  proposition, 
propounds,  as  it  were,  a  thesis  for  objection.  He  throws  down 
in  the  legal  arena,  as  the  schoolmen  of  old  into  the  arena  of  meta- 
physics, his  proposition  as  a  challenge,  and  must  meet  every  view 
of  his  proposition  which  can  be  stated. 

But,  then,  that  proposition  once  sustained  as  being  unassail- 
able, his  course  in  the  minor  is  a  much  less  ambitious  and  nar- 
rower one  :  he  then  comes  to  deal  with  a  particular  person  against 
whom  particular  acts  are  averred,  as  bringing  him  within  the  of- 
fence in  the  general  charge  in  the  major. 

In  objecting  to  the  minor,  the  panel's  situation  is  at  once  re- 
versed. He  must  object  on  the  express  condition^  either  that  if 
the  facts  are  fully  and  legally  proved,  th^y  are  not  the  offence 
charged)  or  that  the  statement  is  so  framed,  from  defedt  or  others- 
wise,  as  to  omit  what  is  essential,  on  the  iftce  of  the  itidictm^nt, 
to  be  averred,  or  to  exclude  the  right  to  prove  what,  on  th« 
faee  of  the  indictment,  is  required  :--^(Miserve^  on  the  face  of  tlte 
nuHetment  essential  for  averment  und  uecesdAty  in  pvo6f.  The 
panel  cannot  travel  out  of  the  indictment  iti  disciissi^  the  minor. 
The  major  is  the  law  tor  the  case,  and  raks  &e  argume^.  Ld^ 
to  be  proved  by  statute,  and  faets  whi^h,  if  eistablished  one  way, 
may  raise  a  defence,  are  UMitters  on  the  merits,  iltid  iof  the  trial, 
aiMl  no  state  of  facts  which  will  prove  ft  defence  on  the  merits,  is 
to  be  assumed  as  an  objection  to  the  minor.  The  prosecutor ' 
must  prove  the  facts  aveited,  in  sudi  a  ^fty  as  to  exclude  tb^ 
defence.  Bat,  in  relevancy,  the  question  is  dekly,  is  be  entitled 
to  prove  them  ?  Now,  lAies6  general  views  etcliMte  the  objectioti 
here  stated. 


( . 
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The  indictmeat  charges  bigamy  :  That  crime  consists  in  an  at- .fan.  24.  1862. 
tempt  to  marry  a  second  time  after  the  party  has  been  lawfully  "^^^-y^^ 
married,  and  knows  that  such  marriage  stUl  subsists.  Then  the^'^'  q^^' 
minor. has  only  to  state  what  is  sufficient  to  entitle  the  prosecutor Uchan. 
to  prove  the  facts.  It  avers,  time  and  place  libelled,  that  the 
panel  was  lauxfuMy  married  to  a  certain  female  in  Ireland,  by  a 
Roman  Catholic  priest.  Lawfully  married.  No  specification  o^ 
the  rites,  forms,  or  benediction  of  any  marriage  need  be  stated. 
It  is  distinctly  said  that  they  were  lawfully  married.  This  is 
enough  to  entitle  the  prosecutor  to  prove  his  case.  But  it  is  said, 
that  by  certain  statutes,  the  marriage  will  be  void  if  both  parties 
were  not  Roman  Catholics,  and  the  indictment  should  have 
averred  that  they  were  both  Roman  Catholics.  Now,  if  this  par- 
ticular marriage  had  required  to  be  set  forth  in  the  major  propo- 
sition,— or  if  this  had  been  an  indictment  for  celebrating  the  mar- 
riage illegally 9 — ^then  it  would  have  been  necessary  to  make  the 
major  complete  against  all  attacks,  and  an  objection  on  statutes 
tending  to  shew,  that  in  one  state  of  facts,  within  the  words  of  the 
major,  the  marriage  was  not  valid,  or  the  offence  not  committed, 
would  have  been  quite  competent  against  the  major.  But  in  the 
minor,  the  prosecutor  is  only  required  to  aver  what  is  sufficient  to 
tntitU  him  to  prove  his  allegations.  All  that  it  is  requisite  for  him 
to  aver  is,  that  the  panel  was  lawfully  married  in  %  particular  way 
— ^viz.by  a  jEloman  Catholic  priest,  to  a  cert^n  female  in  Ireland,-**- 
for  that  entitles  him  to  prove  all  that  is  necessary  to  be  proved, 
whatever  that  may  be.  The  panel,  on  the  other  hand,  is  not  en^ 
titled  to  ask  us  now  to  inquire  into  what  must  be  prov^,  or  into 
w|iat  s|a^  of  facts  will  make  this  first  marriage  bad*  Now,  how 
can  it  be  said  that  the  averment  that  they  were  lawfuUy  manriadt 
is  not  sufficient  to  entitle  the  public  prosecutQr  to  enter  on  the 
proof  of  a  lawful  marriage  of  the  kind  which  the  facts  may  requirei 
according  to  the  law  which  may  be  proved  to  be  iipplioable 
to  ^hese  facts?  Whether  a  Roman  Catholic  priest  could  not 
marry  if  both  were  not  Catholics,  is  matter  of  fact  to  be  inquired 
into  at  the  trial — ^matter  of  Irish  law,  it  may  be,  but  still  matter  of 
fact  to  us.  It  will  form  the  subject  of  investigation  if  necessary. 
But  it  is  incompetent  to  travel  out  of  the  minor  to  find  out  by  our 
guess  at  interpretation  of  Irish  statutes,  this  matter  of  fact,  which 
the  indictment  does  not  raise.  Again,  this  objection  is  stated  on 
the  assumption  that  it  may  turn  out  that  both  were  not  Roman 
Catholics.  That  is  to  be  inquired  into  as  matter  of  fact.  On  the 
supposition  of  a  possible  state  of  facts  which  may  not  be  provedi 
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Jan.  24.  1852.  we  Cannot  say  the  indictment  in  the  minor  is  wrong,  when  it  is  ad-- 
H  M  Ad  ii^tted  that  it  will  cover  the  opposite  state  of  facts.  If  both  must 
cate  V.  Quil-  be  Roman  Catholics,  bow  can  it  possibly  be  alleged  that  the  pro- 
Uchao.  secutor  is  not  entitled  to  prove  that  fact  under  his  averment  that 

they  were  lawfully  married,  and  to  carry  that  out  in  proof?  The 
objection,  then,  is  quite  incompetent.  The  form  of  the  indictment, 
and  the  course  which  the  case  will  take,  is  exactly  what  occurred 
in  the  remarkable  case  of  Benison.  True,  no  objection  was  taken 
to  the  relevancy ;  but  when  the  fact  was  said  to  be  proved — viz.  that 
marriage  in  Ireland  by  a  Presbyterian  minister  between  a  Presby- 
terian Dissenter  and  an  Episcopalian  was  bad ;  and  that  the  female 
was  an  Episcopalian,  the  Court  did  not  direct  the  Jury,  that  if  that 
fact  was  proved  to  their  satisfaction,  the  minor  of  the  indictment 
turned  out  to  be  defective,  so  as  not  to  fit  and  cover  the  state  of 
facts  and  law  which  had  come  put.  On  the  contrary,  holding  this  to 
be  a  proper  defence  on  the  merits  under  such  an  indictment  as  the 
present,  that  matter  of  fact  was  left  to  the  jury,  with  the  direc- 
tion, that  they  would  consider  whether  a  mere  entry,  at  the  date 
of  the  marriage,  that  the  woman  was  an  Episcopalian,  derived  no 
one  knew  how,  was  such  proof  as  would  be  sufScient  to  void  the 
marriage, — and  if  not,  with  the  direction  that  the  marriage  was 
proved.  Here,  it  may  be  matter  of  fact,  Ist^  what  is  the  law  of 
Ireland ;  and,  2c/,  whether  both  were  requured  to  be,  and  were  in 
point  of  fact,  Roman  Catholics.  That  is  for  the  trial.  The  obr 
jection  anticipates  incompetently  what  may  or  may  not  be  matter 
of  fact  for  investigation  at  the  trial.  The  indictment  entitles  the 
prosecutor  to  prove  his  allegations,  and  he  takes  his  risk,  that  he 
has  sufficient  knowledge  of  the  facts  which  it  may  be  shewn  he 
must  prove. 

This  opinion  may  appear  to  enter  too  fully  on  general  principles ; 
but  it  appeared  the  more  right  to  do  so,  because  the  plausibility 
which  the  objection  appeared  to  have,  drops  from  it  the  instant  we 
come  to  attend  to  the  fact,  that  it  is  an  objection  to  a  minor  pro- 
position. 

Lord  Ivory.  The  system  is  not  a  good  one.  Marriages  be- 
tween Roman  Catholics  being  lawful,  it  is  enough  for  the  prose- 
cutor to  say,  the  parties  were  "  lawfully  married.'*  The  public 
prosecutor  must,  of  course,  bring  his  proof  up  to  the  point  of 
shewing  the  marriage  had  all  the  requisites  of  a  legal  marriage. 
But  he  has  averred  enough  to  entitle  him  to  proof. 

Lord  Cowan.  The  view  I  take  is  this.  This  indictment  sets 
forth  that  this  marriage  was  a  lawful  marriage  by  a  Catholic 
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clergyman  in  Ireland — that  is,  lawful  by  the  law  of  Ireland.    Hav- Jan.  24.  1852. 
ing  made  that  statement,  it  was  not  necessary  for  the  prosecutor  _  ^^^7-' 
to  set  forth  how  it  was  lawful.     That  remains  to  be  shewn  by  thccate  v.  Qail- 
proof.  "^^• 

Objection  to  tiie  relevancy  repelled. 

John  Murray^  jun.,  S.S.C.,  PaneFs  Agent. 


HIGH  COURT  OF  JUSTICIARY.  No.  144. 

Beforb  Lord  Justice-Clbrk,  Lords  Cockburn,  Wood, 

Ivory,  Colonsat,  and  Cowan. 

Hbr  Majesty's  Advocate  v.  M^Lbod,  Briggs  and  Falkner. 

Indictneni — Relewmcy — Robbery. — ^In  an  indictment  charging  robbery 
it  is  not  competent  to  libel  as  an  aggravation  previous  convictions  of  theft, 
or  that  the  panel  was  habit  and  repute  a  thief. 

The  indictment  in  this  case  set  forth  ^'  That  albeit  by  the  laws  Jan-  26.  IS52. 
of  this  and  every  other  well  governed  reahn,  robbery,  especially  tt  v;  Ad 
when  committed  by  a  person  who  is  habit  and  repute  a  thief,  andcatev.M'Leod 
has  been  previously  convicted  of  theft,  is  an  heinous  crime,  and  ^ 
severely  punishable. — Yet  true  it  is  and  op  verity,"  &c. 

Scott  for  two  of  the  panels,  (with  whom  Ogihy  for  the  others,) 
objected  to  the  indictment,  so  far  as  it  charged  the  being  habit 
and  repute  a  thief,  and  ^^  previous  convictions  of  theft,"  in  aggra- 
vation of  the  charge  of  robbery.  The  uniform  practice  is,  in  this 
matter,  not  to  charge  these  as  aggravations.  The  principle  is, 
that  previous  convictions  can  only  be  charged  in  aggravation  of 
the  same  crime.  It  is  not  sufScient  that  the  crimes  should  be 
merely  similar  or  analogous.  Robbery  is  a  crime  entirely  distinct 
from  theft,  having  a  namen  juris  peculiar  to  itself;  and  it  has  been 
decided  that  under  an  indictment  for  robbery  a  panel  could  not 
be  convicted  of  theft.  Wallace  and  Others^  Perth.  Hume 
L  106.  With  respect  to  habit  and  repute,  it  has  been  decided 
that  it  could  not  be  charged  as  an  aggravation  of  the  crime  of 
housebreaking,  with  intent  to  steal,  Buckley^  July  12.  1822,  Shaw 
73,  nor  of  reset  of  theft,  Mary  BerUley  v.  Hariston  Cathie^  p.  23. 
Shaw's  cases,  p.  93,  January  27.  1823,  and  Mr  Alison  puts  robbery 
in  this  riespect  on  the  same  footing  with  these  crimes.  In  the  last 
quoted  case  it  was  also  found  that  previous  convictions  of  theft 
could  not  be  charged  in  aggravation  of  reset  of  theft,  though  reset 
was  a  crime  which  in  some  cases  was  separated  from  theft  by  the 
slightest  disUnctions.    No  doubt  Mr  Alison  states  that  two  judges 
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«Tan.  26.  1862.  have  given  dicta  to  the  effect  that  previous  convictions  of  theft  could 
H  iSTah^  be  competently  charged  in  aggravation  of  stouthrief ;  but  if  this 
catev.M*Leod  Statement  were  correct,  which  could  not  be  ascertained,  as  the  case 
referred  to  by  him  was  not  reported,  still  the  analogy  does  not 
hold,  as  stouthrief  differs  from  robbery  in  this  important  respect, 
that  it  is  not  essential  to  it  that  violence  should  be  applied  to  the 
person. 

G.  YouTiff^  A.D.,  and  Solicitor^  General  were  for  the  Crown. 

Lord  Cockburn.  The  result  I  have  come  to  is  in  favour  of 
the  objection.  Had  the  question  occurred  before  any  practice  I 
would  be  clear  that  in  principle  the  prosecutor  was  right.  Robbery 
is  just  theft,*  with  the  aggravation  of  personal  violence,  and  it 
stands  exactly  in  the  same  situation  with  stouthrief,  which,  although 
a  peculiar  name  for  another  species  of  theft,  is  just  treated  in  law 
as  theft.  Therefore,  holding  as  I  do  that  in  correct  reasoning  robbery 
is  theft,  I  think  you  might  in  principle  prove  previous  aggravations  of 
theft  in  the  case  of  robbery ;  and  there  is  an  absurdity  in  our 
practice  against  which  my  mind  revolts,  which  is,  that  if  a  person 
commits  a  simple  theft  you  can  aggravate  the  charge  by  previous 
convictions ;  but  if  he  commits  robbery — a  still  worse  theft,  by 
joining  with  it  personal  violence — such  aggravations  cannot  be 
proved.  But  it  is  our  business  to  interpret  the  law,  not  to  make 
it ;  and  I  cannot  resist  the  practice,  which  has  been  invariable, 
not  to  charge  theft  as  an  aggravation  of  robbery.  The  origin  of 
this  practice  was  plainly  this,  that  such  aggravations  were  unne- 
cessary, as  the  crime  was  capital  without  them.  But  whatever 
be  the  origin  of  the  practice,  this  which  is  attempted,  is  undoubtedly 
a  novelty — a  great  one — which  the  Court  should  not  sanction. 
I  therefore  rest  my  opinion  solely  on  the  practice,  although  I 
lament  it,  and  think  it  not  reconciled  to  any  sound  principle. 
Perhaps  the  evil  might  be  avoided  by  the  prosecutor,  where  the 
facts  which  would  come  out  in  proof  amounted  to  robbery,  charg- 
ing theft  only,  and  I  would  invite  him  to  do  this.  If  that  will  not 
avail,  recourse  must  be  had  to  Parliament. 

Lord  Wood.  I  concur.  I  have  no  doubt  a  good  deal  might  be 
said  to  shew  that  robbery  is  just  a  theft  by  violence ;  but  even  as- 
suming that,  I  should  require  a  great  deal  of  argument  before  com- 
ing to  the  conclusion  that  we  should  admit,  as  an  aggravation  of 
theft  by  violence,  a  previous  conviction  of  theft.  But  no  opinion  is 
necessary  just  now  upon  that  point.  My  opinion  in  support  of 
the  objection  rests  on  the  long  and  inveterate  practice. 

Lord  Ivory.     I  am  of  the  same  opinion.     I  think  it  unne- 
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ceaoBTj  to  go  into  any  other  point  than  the  practice.     We  are  not  Jan.  26.  1852. 
sitting  here  to  maJte  any  law  different  from  the  invariable  prac-     Tp^T^ 
tice.  of  the  Court.     The  namxna  juris  of  theft  and  robbery  ha.Yecatev.M*Leod 
always  been  used  as  essentially  different.     Robbery  was  a  plea^^' 
of  the  Crown  which  could  be  tried  only  in  this  Court.     Theft  was 
triable  in  the  Inferior  Courts.     As  to  the  argument  in  favour  of 
charging  these  aggravations  derived  from  the  difiRerence  of  punish* 
ment  which  might  follow,  that  may  be  a  good  ground  for  going 
to  the  legislature^  but  can  have  no  weight  with  us.    The  change 
in  the  mildness  of  punishment  has  not  altered  in  the  least  the 
character  of  robbery.     It  still  can  be  tried  only  here)  where  it  is 
tried  not  as  an  aggravated  form  of  offence,  but  as  a  positive 
crime,  having  a  distinct  nomen  juris. 

Lord  CoiiONSAY.  1  concur.  It  is  not  necessary  to  go  into  the 
very  important  question,  whether  there  is  or  is  not  such  a  dis- 
tinction between  robbery  and  theft  established  by  our  mode  of 
treating  these  offences. as  would  warrant  a  setting-forth,  in  an 
indictment  such  as  this,  ^^  that  theft,  especially  when  committed 
by  violence  to  the  person,  is  a  crim^e,"  &c. :  and  then  setting  forth 
such  circumstances  as  establish  that.  In  like  manner,  we  are  not 
called  on  to  give  any  opinion  just  now  as  to  what  would  be-the  re- 
sult if  a  simple  charge  of  theft  .were  stated  in  a  libel,  and  the  facts 
in  proof  disclosed  robbery. 

In  regard  to  aggravations,  as  affecting  the  amount  of  punish- 
ment, our  law  rests  almost  entirely  on  the  practice  of  the  Court, 
and  I  think  it  would  be  wrong  to  depart  from  that  practice,  so 
long  and  inveterate.  Previous  conviction  has  been  used  as  an  ag- 
gravation only  where  a  party  is  charged  with  the  same  offence  of 
which  he  is  previously  convicted.  He  knows  and  understands  he 
has  been  tried  for  that  offence  before ;  and  when  convicted  of  it  he 
knows  these  convictions  will  rise  up  against  him.  In  regard  to 
habit  and  repute,  our  practice  has  been  still  more  limited.  There 
are  few  offences  in  regard  to  which  we  have  allowed  that  aggra- 
vation. We  have  almost  entirely  limited  it  to  theft,  with  some 
authority  for  the  case  of  reset  of  theft.  It  is  a  peculiar  aggravation 
resting  on  peculiar  principles ;  and  I  should  be  unwilling  to  ex- 
tend its  use.  We  ipust  adhere  to  the  practice,  and  looking  at  it, 
we  cannot  sustain  the  aggravations  as  libelled. 

Lo&D  CowAN.^~I  concur  in  the  views  of  Lord  Cockburn,  and 
in  reference  to  what  has  fallen  from  Lord  Colonsay,  I  would  wish 
to  reserve  my  opinion  till  such  indictments  are  before  the  Court. 
I  would  just  say,  that  my  short  experience  in  this  Court  has 
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Jan.  26. 1862.  shewn  me,  that  when  the  crime  of  robbery  is  charged,  and  where 
H  M  Ad  ^here  is  but  a  small  addition  of  personal  violence,  and  small 
catev.M*Leod  amount  of  property  taken,  it  is  certainly  desirable  in  adminis- 
^  trating  such  a  case  that  it  were  competent  for  the  Court  to  get  at 

evidence  in  reference  to  previous  character. 

Lord  Justice- Clerk. — I  cannot  consider  this  merely  as  a 
question  of  principle.  When  any  case  arises  in  regard  to  whether 
a  particular  act  is  a  crime  we  resort  to  principle,  under  the  un- 
doubted authority  of  the  common  law  of  Scotland.  But  the  com- 
petency of  the  thing  here  attempted  depends  entirely  on  use.  I  hold 
previous  convictions  of  any  other  crime  than  that  charged  is  not 
competent  in  order  to  increase  the  punishment.  We  find  it  has 
^  been  salutary  practice  in  the  law  of  Scotland  from  the  earliest 
times,  in  regard  to  theft,  which  often  is  a  trade,  to  consider  habit 
and  repute  and  previous  conviction  as  aggravations  warranting  an 
increase  of  punishment.  But  in  regard  to  robbery  no  such  prac- 
tice has  been  allowed.  On  that  ground,  therefore,  and  holding 
this  not  to  be  in  reality  a  question  of  principle,  but  to  be  deter- 
mined by  practice  alone,  I  think  it  is  a  novelty  the  Court  cannot 
recognise. 

Objection  sustained. 

J.  Catf^  W.S.,  Panel's  Agent 
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Cuming's  Trustees  v.  Boswell  and  Others. — Part  I. 

Trust-estate — Deitination — Heirs-female. — ^A.  directed  bis  trustees  to  lay 
oat  and  use  the  residue  of  his  estate  for  the  use  and  behoof  of  B.,  till  be 
should  attain  majority.  They  were  then  to  denude  in  his  &vour ;  and, 
failings.,  such  residue  was  to  pertain  to  his  sisters  equally  among  them. 
By  subsequent  codicil,  it  is  declared  that  heirs-female  shall  succeed 
without  division.  B.  succeeded  to  the  estate,  being  major,  but  died 
intestate  and  without  issue,  and  the  trustees  did  not  denude : — Held^  that 
there  was  here  a  valid  substitution  in  &vour  of  the  eldest  sister  of  B., 
and  that  her  right  of  succession  was  not  conditional  upon  B.'s  dying 
before  attaining  majority. 

Jan.  27.  1852.     '^^^^  ^^^  a  multiplepoinding  and  exoneration,  at  the  instance  of 

^^-'"'Y'^*^    the  trustees  of  the  late  William  Cuming,  against  his  legatees  and 

Cnming*8       others.     Two  questions  were  raised  for  decision ;  the  one  involv- 

Trnstees  v,  .  *  , 

Boswell.  ing  the  right  of  succession  to  the  general  residue  of  Cuming's 
estate,  the  other  regarding  the  right  to  the  surplus  proceeds  of  the 
estate,  betwixt  the  date  of  the  death  of  the  testator  and  the  ma- 
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joritj  of  tbe  first  beir  to  the  estate,  as  also  to  certain  bonuses  Jan.  27. 1852. 
declared  prior  to  Cuming's  majority.    Tbe  case  thus  resolved  into       . 
two  brancbes.     Tbese  were  separately  argued  before  tbe  Court,  Trustees  v. 
and  with  a  view  to  distinctness  will  now  be  separately  reported.  ^^^^^^  *^ 
The  narrative  is  adapted  to  both  branches. 

Tbe  first  question,  therefore,  was,  whether  on  the  failure  of  the 
behr  called  to  tbe  succession  of  the  late  William  Cuming,  the 
estate  thereafter  descended  to  the  sisters  of  the  beir  successively, 
or  fell  to  be  divided  equally  amongst  them  ? 

The  deceased  William  Cuming,  banker  in  Edinburgh,  by  truit 
disposition  and  settlement,  dated  19th  March  1788,  conveyed 
to  certain  trustees  his  whole  property,  heritable  and  moveable, 
1st,  for  payment  of  his  debts;  2d,  for  payment  of  £1000  to 
each  of  the  children  of  his  son  Thomas  Cuming,  deceased,  other 
than  the  heir-male  of  his  body;  aad,  lastly,  that  the  trustee* 
should  "  lay  out  and  employ  the  residue  of  my  said  estate  am| 
efiects  for  the  use  and  behoof  of  George  Cuming,  my  grandson,'* 
and  the  heirs  of  his  body,  *^  in  such  a  way  and  manner  as  may 
seem  most  expedient  to  them  till  he  or  they  may  arrive  at 
majority,  when  they  are  to  denude  thereof  in  bis  or  their  favours, 
with  such  conditions  that  they  shall  not  dispose  of  the  same,  nor 
alter  the  succession  thereof;"  ^^  and  failing  of  the  said  George 
Cuming  or  his  lawful  issue,  before  either  of  their  attaining  to 
majority,  then  such  residue  is  to  pertain,  under  the  conditions 
foresaid,  to  any  other  heir-male"  of  the  said  Thomas  Cuming,  by 
Janet  Chalmers  ;  whom  failing,"  **  then  such  residue  is  to  pertain 
to  the  daughters  of  tbe  said  Thomas  ,  Cuming,"  equally  among 
them. 

By  subsequent  codicil,  he  declared,  *^  that  failing  heirs-male 
of  my  son's  body,  and  the  succession  opening  to  heirs-female 
of  his  body,  that  then,  in  place  of  the  said  residue  of  my  estate 
and  effects  pertaining  to  the  daughters  of  the  said  Thomas 
Cuming,  my  son,  equally  among  them,  as  provided  by  tbe  foresaid 
disposition,  the  same  shall  solely  pertain  to  the  eldest  heirs-female 
of  the  said  Thomas  Cuming  and  their  issue,  the  eldest  heir-female 
through  the  whole  course  of  succession  always  succeeding  without 
division,  and  secluding  heirs-portioners,  .  .  •  and  the  before 
mentioned  trustees  are  accordingly  to  denude  upon  such  heir 
attaining  to  the  age  of  majority." 

By  another  codicil,  Mr  Cuming  gave  the  following  direction  to 
his  trustees : — '*  And  failing  my  grandson  George  Cuming,  and 
the  heirs  of  bis  body,  I  hereby  give   to  each  of  my  grand- 
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Jan.  27.  1862.  daughters  (except  the  eldest  at  the  time)  who  shall  survive  me, 

^^^p'"^    and  the  heirs  of  their  bodies    £4000  sterling,  over  and  above 

TrasteCV     the  sum  of  £1000  sterling  which  I  have  appointed  for  them  by 

BosweU,  &c.    gjy  preceding  deed ;  and  which  sum  of  £4000  sterling  shall  bear 

interest  to  each  of  them,  from  the  failure  of  my  said  grandson 

and  his  said  heirs." 

Mr  Cuming,  the  testator,  died  on  27  th  March  1790,  predeceased 
by  his  son  Thomas,  who  was  his  only  child,  and  survived  by 
several  grandchildren, — among  others  by  George  Cuming,  men^ 
tioned  in  the  settlement.  George  Cuming  attained  majority  on 
the  21st  May  1799 ;  but  the  trustees  did  not  denude  in  his  favour, 
and  the  annual  proceeds  of  the  estate  which  accrued  during  his 
minority,  they  dealt  with  as  forming  part  of  the  residue  of  the 
estate.  Such  as  accrued  subsequent  to  his  majority  they  dealt 
with  as  proper  executry  funds.  A  considerable  portion  of  the 
trust-estate  consisted  of  stock  in  the  Bank  of  England  and  in 
the  Bank  of  Scotland.  In  1799,  certain  bonuses  were  declared 
by  the  Bank  of  England  and  Bank  of  Scotland  upon  their  respec* 
tive  stocks.  In  March  1801,  and  September  1802,  being  subse- 
quent to  the  majority  of  George  Cuming,  and  previous  to  his  deatbj 
further  bonuses  were  declared  by  the  Bank  of  England  upon  their 
stock. 

George  Cuming  died  unmarried  and  intestate  on  the  30th  of 
April  1811.  He  was  survived  by  five  sisters,  of  whom  the  Hon- 
ourable Mrs  Leslie  Cuming  was  the  eldest ;  another  married  Sir 
Alexander  BosweU  of  Auchinleck.  By  contract  of  marriage.  Lady 
Boswell  assigned  to  her  husband  all  sums  of  money  pertaining  to 
her,  or  to  which  she  was  entitled,  and  the  contract  contained  no 
exclusion  of  the  jus  mariti. 

After  George  Cuming's  death,  the  trustees,  con^dering  that 
the  succession  had  opened  to  Mrs  Leslie  Cuming  as  the  eldest 
heir*female,  after  paying  the  legacies,  continued  to  hold  the  re- 
mainder of  the  trust-estate  on  her  behalf.  In  1830,  they  raised 
the  present  process  of  multiplepoinding  for  distribution  and  in. 
vestment  of  the  trust-funds,  and  in  the  course  of  the  proceed- 
ings they,  under  the  authority  of  the  Court,  invested  £78,000 
of  the  residue  of  the  trust-funds  in  the  purchase  of  the  estate  of 
Skeldon  in  Ayrshire,  which  has  been  settled  under  the  fetters 
of  a  deed  of  entail,  approved  by  the  Court,  upon  Mrs  Leslie 
Cuming,  and  certain  other  descendants  of  Thomas  Ciuning,  in 
their  ordet.  That  deed  of  entail  contains  clauses  prohibiting 
alienation  and  alteration  of  the  order  of  succession,  all  fenced 
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with  proper  irritant  and  resolutive  claoees  applicable  thereto,  Jan.  27.  1852. 
but  it  contains  no  clause .  prohibiting  the  contraction  of  debt,  or    ^*P7^ 
burdening  the  lands  with  the  same.  Trnstefs^^ 

In  this  process  of  muitipkpoinding,  Lady  Bos  well — ^her  hus-^^^^^^^ 
hand  having  previoiisly  died — was  called  as  a  party ;  and  disputes 
having  arisen  regarding  her  share  of  the  estate,  it  was  consigned 
m  the  bank  for  betk9of  of  whomsoever  should  be  found  to  have 
right  to  it.  In  virtue  of  the  late  Sir  Alexander  Boswell's  vested 
interest  in  the  estate,  the  ezecutry  funds  in  the  estate  accruing  to 
Lady  Boswell,  as  executor  of  her  brother,  were  now  claimed  by 
Mrs  Boswell,  as  executrix-nominate  of  her  husband,  who  was 
executor-creditor  of  the  late  Sir  Alexander  Boswell.  She  claimed 
to  be  preferred  over  the  fund  in  medio,  either,  Jirst^  to  the  extent 
of  one-fifth  share  of  the  whole  residue  of  the  trust-estate,  in  the 
hands  of  the  raisers  at  the  death  of  George  Cuming,  in  1811 
— at  least  of  such  portion  of  the  residue  as  was  not  heritable — 
and  of  one*fifth  of  the  proceeds  of  what  may  have  been  herit- 
able,  with  the  accruing  interest  and  accumulation  thereof;  or, 
seeondj  and  at  all  events,  assuming  the  residue  to  have  been 
destined  to  the  eldest  daughter  of  Thomas  Cuming,  to  one*fifth 
of  the  annual  profits  and  proceeds  of  the  trust-estate,  which  had 
accrued  during  the  whole  period  of  George  Cuming's  life,  in* 
eluding  the  period  of  his  minority,  as  also  of  the  bonuses  on 
the  bank  stock,  declared  by  the  banks  in  1799,  as  well  as  in  1801 
and  1802,  in  so  far  as  the  same  were  not  accounted  for  to  George 
Cuming  by  the  raisers. 

To  this  claim,  Cuming's  trustees  objected,  maintaining  that  the 
whole  residue  of  the  property  descended  to  Mrs  Leslie  Cuming ; 
and  that  the  executors  were  entitled  to  no  share  of  the  surplus 
profits  of  the  estate  or  of  the  bonuses,  except  such  as  accrued 
subsequent  to  George  Cuming*s  death. 

A  record  having  been  made  up  with  minutes  of  debate,  the 
Lord  Ordinary  (Robertson)  found,  in  terms  of  the  second  branch 
of  Mrs  Boswell's  claim,  but  **  Repels  the  first  branch  of  her  claim 
to  a  fifth  share  of  the  residue ;  and  finds  that  the  expenses  hitherto 
incurred  by  both  parties  in  this  competition,  must  be  paid  out  of 
the  fund  in  medio." 

Against  this  interlocutor  reclaiming  notes  were  presented  by 
James  Ogilvy,  accountant  in  Edinburgh,  as  Cuming's  surviving 
trustee,  in  so  far  as  regards  the  finding  favourable  in  part  to  the 
claim  of  Mrs  Boswell ;  and  by  Mrs  Boswell,  in  so  far  as  it  repels 
the  first  branch  of  her  claim. 

Neaves  and  Dean  of  Pacvliy  for  Mrs  BosweU.     The  residue 
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Jan.  27. 1852  of  the  truflt-estate  vested  absolutely  Id  George  Cuming,  upon  his 
^  .  .  attaining  majority,  and  so  descended  to  his  legal  representatives. 
Trustees  r.  It  was  not  destined  to  the  eldest  surviving  sister,  excepting  in  the 
Boswell,  ho,  eyeut  ^f  George  Cuming  predeceasing  majority  without  issue. 
The  codicil  is  not  a  total  revocation  of  the  trust-deed,  or  of  the 
previous  destination.  The  question  here  regards  the  destination 
of  an  estate,  consisting  almost  entirely  of  moveable  or  personal 
estate  and  funds.  In  such  a  case,  the  legal  presumption  is  for 
conditional  institution,  and  against  substitution.  To  create  a 
tailzied  fee,  clear  directions  must  be  given  to  that  effect.  Here, 
the  tailzied  substitution  has  not  been  clearly  provided  for,  and 
therefore  cannot  be  legally  acted  on.  There  is  also  a  defect  in 
respect  of  the  absence  of  all  direction  or  express  power  given  to 
the  trustees,  to  employ  the  trust-funds  in  the  purchase  of  lands 
to  be  entailed;  Gkugoufs  Trustees  v.  AUan^  House  of  Lords, 
Sept.  1,  1835;  Ramsay  v.  Ramsay^  23d  Nov.  1838,  1  D.  B.  M. 
83.  Therefore,  the  deeds  of  settlement  in  this  case  are  so  ex- 
pressed, that  any  intention  of  the  truster  as  to  substitution  cannot 
be  effectuated  through  defective  direction. 

Hector  and  Inglis  for  Cuming*8  trustee.  This' is  entirely  a 
question  of  voluntas  testaioris.  The  residue  was  destined  to  the 
eldest  daughter  on  the  death  of  George  Cuming  without  heirs.  The 
truster  does  not  say  that  it  shall  be  a  condition  of  the  daughter's 
succession,  that  George  Cuming  shall  die  before  majority.  On 
extinction  of  that  stirps  the  daughters  come  in — the  intention 
of  the  truster  being  to  send  down  his  whole  estate  in  one  line  of 
succession.  The  heirs  of  Thomas  are  to  take  as  heirs  of  provi- 
sion. The  truster's  intention  has  been  clearly  indicated;  and 
this  intention  cannot  be  defeated  on  the  pleas  stated,  or  on  the 
ground  that  the  truster  did  not  direct  a  strict  entail  in  terms  of 
the  Act  1685.  The  claimant's  views  are  opposed  to  the  prin- 
ciples recognised  in  the  case  of  Ramsay  v.  Ramsay^  1  D.  B.  M.  38. 

The  Lord  President.  The  construction  put  upon  the  trusts 
deed  by  Mrs  Boswell  cannot  be  listened  to.  There  are  no  words 
from  which  we  can  extract  the  meaning  that  t[ie  truster  left  the 
estate  in  fee-simple.  No  doubt,  it  is  clear  that,  at  first,  he  con- 
templated his  grandson,  Greorge  Cuming,  as  his  heir,  and  had  in 
view,  in  case  of  his  failure,  the  division  of  the  estate  among  his 
grand-daughters ;  but  in  the  second  deed  he  clearly  declares  what 
his  settled  purpose  was,  that  having  made  provision  for  the  descent 
of  the  estate,  each  of  the  females  shall  take  it  in  their  order,  ex- 
cluding heirs- portioners.  This  is  the  true  and  just  construction 
of  the  deed. 
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Lord  Fullsrton  came  to  the  same  conclusion.  Taking  the  Jan.  27. 1852. 
deeds  together,  there  can  be  no  doubt  that  the  intention  of  the  ^^^T*^ 
truster  was  to  substitute  the  daughters,  failing  his  grandson,  Tmstees  v. 
George  Cuming.  But  had  the  question  arisen  under  the  first  ^<**^^^  ^^ 
deed,  it  would  have  been  very  puzzling.  It  is  very  clear  that  the 
truster  had  two  things  in  view, — the  period  at  which  the  trustees 
were  called  on  to  denude,  and  the  proper  substitution  in  the  deed. 
The  trustees  are  called  on  to  denude  on  the  heir  attaining 
majority,  no  doubt  with  such  conditions  as  would  not  alter  the 
succession.  But  in  the  trust-deed,  there  are  .words  to  warrant 
the  conclusion  that  George  Cuming  was  to  have  the  estate  in  fee- 
simple.  The  destination,  failing  George  Cuming,  is  to  be  read 
not  as  a  substitution  which  goes  first  to  Greorge  Cuming,  and 
second  to  the  daughters,  but  as  a  fee-simple  destination  ;  and  the 
terms  of  the  deed  itself  aifbrd  strong  grounds  for  holding  that  it 
most  be  explained  in  this  way.  It  is  true  that  by  the  subsequent 
codicil,  the  truster  did  not  mean  to  make  an  alteration  of  his  for- 
mer settlement  except  only  as  regards  the  succession  of  the  eldest 
daughter,  because  he  had  put  a  particular  construction  on  the 
former  deed,  which  he  had  already  clearly  expressed.  But  it  is 
not  made  a  condition  of  the  eldest  daughter's  succession,  that 
George  Cuming  should  die  in  minority.  We  cannot,  therefore, 
on  a  nice  construction  of  words,  go  to  another  conclusion  dif- 
ferent from  that  which  the  testator  has  clearly  expressed  in  his 
instructions  to  his  trustees. 

Lord  Cuninghamb  concurred  that  the  succession  to  the  gene- 
ral residue  properly  descended  to  the  eldest  daughter. 

Lord  Ivort  had  some  hesitation  in  adopting  the  views  of  the 
other  Judges.  He  was  struck  with  the  construction  of  the  first 
deed,  which  seems  to  contain  directions  to  the  trustees  to  denude 
in  three  events — on  George  Cuming  arriving  at  majority;  whom 
failing,  on  any  other  heir-male  arriving  at  majority ;  whom  failing, 
then  in  favour  of  the  truster's  grand-daughter.  If  the  case  had 
stood  there,  he  would  have  had  a  strong  impression  that  this  was 
not  a  substitution  in  any  sense ;  and  the  codicils  do  not  clearly 
favour  the  argument  in  favour  of  substitution.  But  his  difficulty 
on  the  subject  was  not  such  as  he  was  prepared  to  urge  against 
the  views  adopted  by  the  Court. 

On  this  point,  therefore,  the  Court  adhered  to  the  Lord  Ordi- 
nary's interlocutor. 

G.  and  6r.  Dunlop,  W.S.,  Agents  for  Mrs  Cuming. 
Gtteon  and  Hector^  W.S.,  Agents  for  Cuming's  Trustees. 
John  W.  Machemuj  W.S.,  Agent  for  Mrs  Boswell. 
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FIRST  DIVISION. 

No.  146.         Cuming's  Trustees  v.  Boswbll  and  Others, — Part  II. 

A«  directed  his  trustees  to  laj  out  and  use  the  residue  of  his  estate  for 
the  use  and  behoof  of  B.  till  he  should  attain  majority,  afler  which  thej 
should  denude,  with  such  conditions  as  should  prevent  the  succession 
being  altered.  B.  succeeded  to  the  estate  on  his  mfgorttj,  but  the  trus- 
tees did  not  denude.  He  died  intestate  and  without  issue  :  HM^  in  ac- 
counting with  B/s  executors,  1st,  That  in  the  absence  of  directions  to 
accumulate,  the  accruing  profits  during  B.'s  minority  vested  in  him,  and, 
so  far  as  not  accounted  tor  to  him,  descended  to  his  executors.  2d,  That 
bonuses  declared  on  stock  forming  part  of  the  trust  estate  was  not  capital, 
but  likewise  vested  in  B.  Observed^  that  in  a  case  of  this  kind  the  time 
when  such  bonuses  are  exigible  b  what  the  Court  will  take  in  view. 

Jan.  27.  1852.     Under  this  second  branch  of  the  multiplepoinding  and  exonera- 

^^^^^    tion,  raised  at  the  instance  of  Cuming's  trustees  against  his  lega- 

'irustees  v.     tees,  (on^e,  p.  314)  the  questions  which  arose  were,  \st,  to  whom 

Boswell,  &c   belonged  the  right  to  the  surplus  profits  of  the  estate  accruing 

during  the  period  between  the  death  of  the  testator  and  the  ma^ 

jority  of  the  first  heir  called  to  the  succession ;  and,  2<f,  Whether 

certain  bonuses  declared  prior  to  the  heir's  majority  vested  in  the 

heir,  and  so  descended  to  his  executors  and  representatives,  or 

whether  they  merged  in  the  general  residue  of  the  estate. 

Mr  James  Ogilvy,  the  only  surviving  trustee,  has  in  his  hands 
a  large  sum  of  money,  being  the  balance  of  the  trust-estate.  The 
Lord  Ordinary  (Robertson)  having  pronounced  an  interlocutor 
finding  Mrs  Boswell  entitled  to  a  fifth  share  of  the  surplus  pro- 
ceeds of  the  estate,  including  bonuses  on  bank  stock,  in  terms  of 
the  second  branches  of  her  claim,  a  reclaiming  note  against  this 
interlocutor  was  thereafter  presented  by  Mrs  Leslie  Cuming, 
craving  leave  to  make  appearance  in  the  process,  and  to  be  heard 
for  her  interest,  and  to  find  her  entitled  to  the  whole  surplus  pro- 
ceeds of  the  estate,  as  institute  of  the  entail  under  the  deed  of 
settlement*  Her  claim  was  founded  on  sec.  43  of  the  Entail  Act, 
11  and  12  Vict.  e.  36,  which,  she  pleaded,  entitled  her  to  receive 
and  dispose  of  the  balance  of  the  funds,  directed  by  the  trust-deed 
to  be  invested  in  land,  and  settled  on  the  heirs  therein  named,  in 
respect  of  the  defect  in  the  prohibitions  directed  to  be  inserted  in 
the  entail  appointed  to  be  executed  by  the  trustees.  Any  defect 
in  the  prohibitory  clauses  of  the  entail,  the  act  provides  renders 
the  entail  invalid  as  regards  all  prohibitions,  *^  and  where  any 
money  or  other  property,  real  or  personal,  has  been  or  shall  be 
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inyested  in  trust  for  the  purpose  of  purchasing  lands  to  be  en^Jaii.27.  1862. 
tiiiled,  such  trust  money  or  other  property,  ....  though  stilly  ""T^^T''^ 
unentailed,  may  be  dealt  with  under  this  act,  in  all  respects  as  Trustees  p. 
such  lands  might  have  been  dealt  with  if  entailed,  in  terms  of  such  ^^^®^  **• 
trust  or  directions." 

Macfarlane  and  Inglis  (with  whom  P.  Fraser)  for  Mrs  Cumiug. 
1 .  The  profits  accruing  during  George  Cuming's  minority  fall  to 
be  dealt  with  as  residue,  and,  as  such,  belong  to  Mrs  Cuming, 
under  the  Act  of  Parliament,  in  the  same  manner  as  if  there  had 
been  no  prohibitions  contained  in  the  deed  of  trust.  The  question 
regarding  their  application  is  limited  to  this,  whether  they  vested 
in  him  by  virtue  of  the  particular  provisions  of  the  deed.  There 
was  no  direction  or  power  given  to  the  trustees  to  make  an  entail 
or  conveyance  to  take  effect  in  favour  of  George  Cuming,  nor  to 
vest  in  him  any  right  until  he  should  attain  majority.  The  estate 
was  not  to  pertain  to  any  heir,  but  to  the  trustees  as  such. 
Before  majority,  therefore,  he  is  an  heir  expectant,  but  he  may 
never  get  the  estate.  His  attaining  majority  is  his  title  to  the 
succession.  It  is  therefore  impossible  to  say  that,  by  virtue  of 
the  deed  itself,  he  has  right  to  the  entire  income  of  the  estate. 
Between  all  previous  cases  and  the  present,  there  is  this  dis- 
tinction, that  in  none  of  them  had  the  testators  fixed  a  postponed 
period — such  as  the  majority  of  an  heir — ^for  the  trustees  denud- 
ing.    Lord  Jeffrey's  opinion  in  Howat^  16  S.,  p.  627. 

2.  The  point  regarding  the  right  to  the  bonuses  accruing  during 
George  Cuming's  minority  arbes  on  the  assumption  that  he  was 
entitled  to  the  income  of  the  estate  before  majority.  What  was 
his  position  before  majority  ?  He  was  neither  liferenter  nor  fiar — 
he  was  merely  entitled  to  the  income  of  the  estate.  Therefore, 
is  a  bonus  part  of  the  income  of  the  estate  ?  It  is  not ;  RcUo^ 
Diet.  8282.  Besides,  the  stocks  stood  in  the  name  of  the  trutf* 
tees  when  the  profits  in  question  were  realized.  At  the  dates  of 
declaring  the  dividends,  it  was  uncertain  in  favour  of  whom,  as 
institute,  they  might  be  called  on  to  denude.  George  Cumming 
was  not  then,  ather  actually  or  constructively,  the  holder  of  the 
bank-stock,  and  therefore  neither  ordinary  nor  extraordinary  pro- 
fits could  have  been  claimed  by  him  as  the  funds  or  profits  of  the 
stock  ;  they  belong  to  the  residue. 

Heaves  and  Dean  of  Faculty  for  Mrs  Boswell.  The  proceeds  of 
the  estate,  which  accrued  prior  to  George  Cuming's  majority, 
did  not  form  residue,  but  vested  in  him,  and,  in  so  far  as  not 
accounted  for,  now  belong  to  his  representatives.     The  trustees 
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Jan.  27. 1852.  bad  power  to  *  invest  such  surplus  temporarily,  but  always  for  tbe 

^^P'^    use  and  behoof  of  the  beneficiary.    It  was  not  directed  to  be  thrown 

Troste^V     ^^^  bis  estate  for  general  investment ;  and  without  express  direc- 

Bo0well,  &c   lions  to  that  effect  it  could  not  be  accumulated '  and  included 

within  the  truster's  instructions  as  to  the  permanent  investment 

of  the  estate;  Lord  Stair^  2,  W.  and  S.  614;   CampbelFs  Trustees 

V.  Campbell,  May  17.  1836,  14  S.  770 ;  Howat's  Trustees  y.  Howat^ 

Feb.  17.  1838,  16  S-  622;   TumbulTs  Trustees,  June  13.  1845,  7 

D.  872,  House  of  Lords,  16th  March  1848,  Scottish  Jurist,  vol. 

zx.  p.  346. 

2.  The  bonuses  on  the  bank  stock,  in  like  manner,  belong  in 
absolute  right  to  George  Cuming,  and  in  so  far  as  not  accounted 
for  to  him,  the  same  was  in  bonis  of  him  at  his  death,  and  fall  to 
his  next  of  kin  and  executors.  It  is  admitted  that  the  bonuses 
payable  after  the  date  of  his  majority,  vested  in  him,  because 
he  was  then  fiar  of  the  estate ;  but,  during  his  minority,  he  was 
equally  fiar  of  the  estate.  As  regards  the  nature  of  his  beneficiary 
right,  there  was  no  real  difference  between  the  one  period  of  his 
possession  and  the  other.  In  1811,  Mrs  Leslie  Cuming  was 
found  entitled  to  a  bonus  then  declared,  not  as  liferentrix,  but  as 
fiar;  Cuming's  Trustees,  Feb.  26.  1824,  F.  C.  and  2  S.  743;  and 
the  same  principle  now  applies.  Bonuses  are  of  the  nature  of  an 
extraordinary  dividend ;  they  do  not  form  part  of  the  capital  stock 
of  the  estate.  See  also  Thomson  v.  LyaU,  18th  Nov.  1836,  15  S. 
33.  Therefore,  the  whole  bonuses  are  to  be  regarded  as  having 
vested  in  George  Cuming  at  his  death,  and  now  fall  to  be  ac- 
counted for  to  his  executors. 

Thb  Lord  Prbsidbnt  was  of  opinion  that  on  both  of  these 
points  the  interlocutor  of  the  Lord  Ordinary  sustaining  Mrs 
Boswell's  claim  was  well  founded.  Accumulation  was  not  directed 
by  this  deed.  It  is  impossible  to  draw  a  distinction  between  the 
case  of  TumbuU  and  that  now  before  us.  Again,  the  bonuses 
were  not  payable  till  a  certain  time  within  George  Cuming's 
majority.  They  clearly  vested  in  him,  and  so  belong  to  his  exe- 
cutors. The  fixing  of  the  bonus  is  nothing ;  it  is  the  time  they 
are  payable  we  must  look  to. 

LordFdllbrton  also  adopted  the  same  views  on  these  points. 
It  is  quite  clear  that,  holding  the  residue  for  George  Cuming's  use 
and  behoof,  the  trustees  were  bound  to  apply  the  fruits  and  profits 
of  the  residue  for  his  benefit.  The  case  of  TumbuU,  shews  that, 
without  directions  to  Xhat  effect,  there  is  no  power  of  accumulation. 
Now,  a  strong  part  of  this  case  is,  that  there  is  an  express  direction 
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to  the  trustees  to  hold  the  residue  for  the  use  and  behoof  of  George  Jan.  27.  1862. 
CumiDg*    If  George  Cuming  had  demanded  from  these  trustees  an       .    ,  . 
account  of  the  sums  which  they  derived  from  the  revenue  during  Trustees  i;. 
his  minority,  he  must  have  got  it;  nay,  further,  if  he  had  had^°*^®^^^ 
tutors  and  curators,  they  would  have  been  entitled  every  year 
to  demand  an  account  from  the  trustees  of  the  estate  which  they 
were  holding  for  behoof  of  the  pupil.     The  residue^  therefore,  of 
which  the  trustees  were  to  denude  did  not  comprehend  accumu- 
lated profits.  «  . 

Again,  George  Cuming  cannot  be  held  to  be  a  liferenter  of  the 
estate.  The  bonuses  must  be  held  to  have  vested  in  Greorge 
Cuming,  and,  therefore,  the  Lord  Ordinary's  interlocutor  was 
well  founded.  ' 

Lord  Cukinghamb  was  very  clearly  of  opinion,  that  the  inter- 
locutor of  the  Lord  Ordinary  was  well  founded.  The  Lord 
Ordinary  finds  that  the  bonuses  declared  on  certain  valuable  shares 
of  bank  stock,  shortly  before  his  majority,  but  not  payable  till 
after  that  event,  belong  to  the  ezecutry  of  George  Cuming. 
This  is  the  converse  of  the  case  of  Thomson  and  LyaJl  in  1836, 
(15  Shaw,  p.  32,)  and  necessarily  follows  from  it.  In  that  case, 
it  was  found  that  bonuses  declared  during  the  holder's  life,  but 
payable  at  a  term  after  bis  death,  never  vested  in  the  deceased, 
but  transmitted  to  his  successors  in  the  stock.  But  here  George 
Cuming  survived,  and  was  major  before  the  term  of  payment ; 
and  he  has  the  same  right  (as  a  limited  heir)  to  draw  the  bonuses^ 
which  the  Court  found  due  to  his  sister,  the  reclaimer,  in  1824, 
2  Shaw,  743.     That  decision  the  Court  cannot  go  back  on. 

Lord  Ivort  was  of  the  same  mind  a3  the  other  Judges.  In  the 
absence  of  all  directions  as  to  accumulating  profits  they  cannot  be 
held  as  part  of  the  residue ;  and  with  regard  to  the  bonuses,  the 
case  of  LyaU  and  Thomson  was  of  the  same  kind  as  the  present. 
The  bonuses  must  therefore  be  held  to  have  vested  in  George 
Cuming. 

The  Court  therefore  refused  the  reclaiming  notes,  and  re- 
mitted back  to  the  Lord  Ordinary  to  proceed  further  in  the  cause 
as  may  be  just ;  and  found  that  the  additional  expenses  incurred 
by  the  parties  in  this  competition  must  be  paid  out  of  the  fund  in 
medioy  and  remit  to  the  Auditor,  &c. 

Gibson  4r  ffector^  W.S.,  Agents  for  Cuming's  Trustee. 

J,  W.  Mackenzie^  W.S.,  Agent  for  Mrs  Hoswell. 

0,  4"  O'  Dunlop,  W.S.,  Agents  for  the  Hon.  Mrs  Leslie  Cuming. 
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FIRST  DIVISION. 

No.  147.      Graham  and  Othkrs  v,  Cambuslang  and  Muirkirk  Road 

Trustees. 

Road  trusts — Banded  creditors. — ^Where  two  road  trosta  had  existed 
under  separate  statutes  and  separate  boards  of  trustees,  but  were  after- 
wards consolidated  bj  a  subsequent  statute  and  managed  bj  one  board : 
— Held  that  the  creditors  whose  loans  were  secured  over  the  roads  autho- 
rised to  be  made  by  one  of  the  statutes,  were  entitled  to  rank  as  creditors 
upon  the  funds  arising  fix)m  the  united  trust,  and  to  rank  pari  passu  with 
other  creditors  whose  bonds  were  granted  subsequent  to  the  date  of  the 
said  statute,  and  that  the  latter  could  have  no  preference.  Hetd,  also, 
that  the  former  were  entitled  to  resist  the  lowering  of  toll-datieS|  and  Ibe 
removal  of  toll-gates. 

Jan.  27. 1852.     In  this  case  certain  creditors  upon  the  Muirkirk.  and  Cambus* 
^*"^^'"*'^    lang  roads  sought  to  suspend  and  interdict  a  resolution  of  the 
•'cambiulaig  trustees  of  the  Cambnslang  and  Muirkirk  roads,  by  which  it  was 
HoadTnuteei>  proposed  to  pay  off  certain  debts  due  to  the  parties  therein  men- 
tioned, viz.  Mr  Pollock  and  Lady  Pulteney,  secured  over  the  tolls, 
in  preference  to  the  suspenders  and  others,  as  also  to  lower  cer- 
tain of  the  toll-duties,  and  remove  certain  of  the  toll-gates. 

Sandford  was  for  the  suspenders.  The  SoUcitoT"  General  (with 
whom  T»  Mackenzie)  for  the  respondents. 

The  nature  of  the  ease  will  be  sufficiently  seen  from  the  follow- 
ing abridgment  of  the  opinions  of  the  Court. 

The  statute  applicable  to  the  Cambuslang  road  was  passed  in 
1774,  a*  d  that  applicable  to  the  Muirkirk  road  in  1789.  But  in 
1791,  it  was  thought  advisable,  in  consequence  of  the  intimate 
connection  of  the  two  lines  of  road,  to  apply  for  a  new  statute  to 
unite  them  under  one  trust,  and  one  system  of  management ;  and 
in  that  year,  an  Act  was  accordingly  passed,  under  the  authority 
and  powers  of  which  the  roads  have  since  been  managed.  It  did 
not  appear  that  there  had  been  any  disturbance  of  the  proceedings 
of  the  trustees,  or  any  objection  to  their  acts,  till  1845,  when  the 
resolution  which  was  the  subject  of  the  present  process,  was 
adopted  by  them,  on  the  recommendation  of  a  committee  of  their 
number.  That  resolution  involves  two  points.  Firsts  The  pay- 
ment at  once  of  the  debts  due  to  Mr  Pollock  and  Lady  Pul- 
teney, as  the  only  debts  affecting  the  tolls  of  the  line  of  road 
called  the  Cambuslang  Road  ;  the  third  debt  originally  mentioned 
in  the  report,  that  to  the  city  of  Glasgow,  not  being  now  insisted 
on  ;  and,  secondly^  The  diminution  or  total  removal  of  certain  tolls 
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on  duit  line  of  road,  in  the  immediate  neighbourliood  of  Glasgow,  Jan.  27.  1859. 
and  forming,  if  not  the  most  valuable,  at  least  a  very  valuable     ""^^'^'"^ 
part  of  its  proceeds;  and  both  of  those  proposed  measures  restc^Camhnslang 
on  the  assumption    that  the  only  debts  affecting  those  tolls  are  KoadTrusteea. 
the  debts  already  referred  to ;  while  the  suspenders  are  said  to 
have  an  interest  in  the  tolls  on  the  Gambuslang  line,  and  are  con- 
fined to  the  returns  from  the  line  known  by  the  name  of  the  Muir- 
kirk  road. 

Prior  to  the  passing  of  the  Act  1791,  the  two  roads,  designed 
as  those  of  Gambuslang  and  Muirkirk,  had  been  managed  under 
separate  statutory  trusts.  That  applicable  to  the  Gambuslang 
road  vras  passed  in  1774,  and  the  other  applicable  to  the  Muir- 
kirk  road  in  1789.  The  first  of  these  statutes  contained  various 
oth^>  lines  not  involved  in  the  present  discussion,  with  power  to 
borrow  money  for  these  different  lines,  and  the  power  of  borrow- 
ing, in  regard  to  the  road  from  Gorbals  to  the  Ghapel  of  Gam- 
buslang, was  limited  to  L.300.  The  second  statute,  that  of  1 789) 
related  to  the  road  leading  from  the  city  of  Glasgow  by  the  Kirk 
Tower  of  Kilbride,  &c.  to  Muirkirk,  in  the  county  of  Ayr.  For 
thiB  road  the  trustees  were  empowered  to  borrow  to  the  extent  of 
L.65#0,  and  to  secure  subscriptions,  which  subscriptions  were  '^  to 
be  repaid  out  of  the  monies  allowed  to  be  borrowed  by  this  Act, 
and  out  of  the  monies  arising  from  the  tolls  and  duties  by  this  Act 
imposed  ;'*  and  the  subscription  money  so  advanced  was  declared 
to  be  a  preferable  charge  on  the  said  tolls  and  duties. 

It  was  said  that  the  present  case  mainly  depended  on  the  1 0th 
and  i2th  sections  of  the  Act  1 79 1 ,  the  respondents  maintaining  that 
these  sections  confer  the  preference  and  special  appropriation  as- 
sumed in  the  report  sought  to  be  suspended,  while  that  construc- 
tion was  denied  by  the  suspenders. 

The  iOth  section  provides,  that  the  tolls  to  be  levied  on  the 
road  from  the  city  of  Glasgow  by  the  Chapel  of  Gambuslang  to 
Bumbank,  shall  not  exceed  those  authorised  by  the  Act  of  the 
14th  of  Geo.  III.,  being  the  Act  1774,  which  tolls  so  to  be  levied 
shall,  in  the  first  place,  be  applicable  to  the  payment  of  the  debts 
already  contracted  for  the  making  and  repairing  the  said  road  and 
branches  thereof,  and  to  the  making  of  the  road  from  the  Ghapel 
of  Gambuslang  to  Bumbank,  and  likewise  to  the  making  and  re- 
pairing certain  side-roads,  which  do  not  affect  the  present  discus- 
sion. And  the  concluding  part  of  this  section  directs  that  the  re- 
sidue of  the  said  tolls  "  shall  be  applied  and  appropriated  as  a 
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Jan.  27.  1862.  fund  for  defraying  the  expense  of  making  and  repairing  the  8fore<- 
^^^^    said  principal  line  of  road  from  Rutherglen  to  Kilbride,  Strath- 

o.  CambnskDgaven,  and  Muirkirk,  being  the  line  known  in  the  discussion  by  the 

RoadTmstees.  designation  of  the  Muirkirk  road." 

The  12th  section  r^ards  the  increased  aroonot  of  debt  which 
the  trustees  were  entitled  to  contract,  and  the  security  to  bov 
granted  for  such  debt.  In  addition  to  the  sums  of  £6500  and 
£300,  which  the  trustees  were  empowered  to  borrow  for  the  road 
leisiding  from  Glasgow  to  Muirkirk,  *^  they  are  hereby  authorised 
and  empowered  to  borrow  any  sum  or  sums  of  money,  not  exceed* 
ing  the  sum  of  L.13,000,  (including  the  said  sums  of  L.6500  and 
L.300,  allowed  by  the  said  former  acts),  at  an  interest  not  exceed-* 
ing  L.5  per  centum  per  annum,  and  to  assign  over  the  tolls  and 
duties  arising  by  virtue  of  this  present  Act,  or  any  part  thereof, 
ai  a  security  for  repayment  of  the  sttm  or  sums  to  be  borrowed^  and 
the  interest  thereof,  to  the  person  or  persons  adyancing  or  lending 
the  same,  jointly  with  those  who  advanced  money  for  making  the 
said  roads  after  the  former  Acts  were  passed ;  which  money  so  to 
be  borrowed  shall  be  applied  and  disposed  of  in  the  same  way  a» 
the  tolls  and  duties  are  by  the  former  Act,  and  this  present  Act^ 
authorised  to  be  levied  and  disposed  of, — ^notice  of  the  intention 
to  borrow  such  money  being  always  made  in  the  terms  prescribed 
by  the  said  Act  of  the  29th  of  his  present  Majesty." 

The  sound  construction  of  this  section  was  held  to  be  destruc- 
tive of  the  case  of  the  respondents,  its  effect  being  dearly  to  mass 
together  the  whole  debts,  whether  contracted  prior  or  posterior 
to  the  statute,  and  without  regard  to  the  line  of  road  on  which  the 
money  may  have  been  expended,  and  to  confer  on  those  debts  the 
security  of  the  tolls  on  both  the  lines  of  road.  The  preference  of 
the  two  bonds  in  question  cannot  be  sustained,  in  virtue  of  the 
act  1791 ;  and  the  respective  rights  of  parties  under  that  statute 
have  not  been  in  any  degree  altered  by  those  subsequently  passed. 
Even  on  the  most  unfavourable  view  for  the  suspenders,  the 
creditors  on  the  Muirkirk  line  certainly  have  an  interest  in  the 
residue  of  the  tolls,  by  the  concluding  passage  of  the  10th  section 
of  the  Act.  Even  supposing  that,  by  some  very  strained  read* 
ing,  this  should  be  held  to  imply  the  residue  after  the  debts  con- 
tracted under  the  new  statute  were  paid ;  the  suspenders  would 
still  have  a  clear  interest  in  the  residue  which  is  to  be  applied  aa 
a  fund  for  defraying  the  expenses  of  making  and  repairing  the 
Muirkirk  line.    But  that  interest  is  quite  sufBcient  to  entitle  them 
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I 

to  oppose  the  removal  of  the  very  toUs  from  which  that  residue  is  Jan.  27.  ]8.>2. 
to  be  derived.  ^  v-^v^^*^ 

Graham,  &  c. 

The  Lord  Ordinary  (Ivory)  found  in  favour  of  the  suspenders,  ^-CambnsidnK 
and  the  Court  adhered.  RoadTmtce.. 

Patrick  Graham^  W.S.,  Agent  for  the  Saspenders. 
M'Lean  and  Martin^  W.&y  Agents  for  the  Respondents. 


SECOND  DIVISION. 

CULLEN  ».  DtKES.  ]f^Q^  14g^ 

Agent  Diahunet — Tide  to  Pursue — Liability  of  Caiutumerfor  Mesfenga;^^ 
An  agent  disburser,  in  whose  name  decree  has  gone  out  for  expenses 
in  an  action  against  a  messenger  who  has  done  irregular  diligence,  and 
against  the  party  at  whose  instance  the  diligence  Was  done,  is  entitled  to 
recover  from  the  cautioner  of  the  messenger. 

The  defender  (Dykes)  was  cautioner  for  Lockhart  Baird,  aJan.  27. 1852. 
messenger  and  SheriflF-oflficer.     The  bond  of  caution  binds  Dykes    T""*^^*^^ 
as  cautioner  and  surety  that  Baird  shall  irufyand  Aon^x^/y  exercise  Dykes, 
the  office  of  a  Sheriff-officer  to  all  and  sundry  his  Majesty's  lieges 
who  might  employ  him  in  the  said  office ;  and  if  he  fail  therein, 
the  cautioner  binds  and  obliges  himself  to  pay  to  the  person  ot per- 
sons wrofu/edj  all  skaith,  damages,  and  expenses,  which  he  or  they 
may  happen  to  sustain  through  the  j[iegligence,  fraud,  or  informal 
executions  of  the  said  Lockhart  Baird. 

Robert  Struthers,  creditor  in  a  bill  for  L.20,  accepted  by 
M^Closkie,  employed  Baird  to  charge  M^CIoskie,  and  thereafter 
to  execute  a  poinding.  Baird  returned  an  execution  that  appears 
to  have  been  correct ;  but,  in  the  copy  charge  served  upon  M^Clos- 
kie,  there  was  the  blunder  that  James  Struthers,  instead  of  Robert 
Struthers,  was  inserted  as  the  creditor's  name. 

This  gave  rise  to  various  judicial  proceedings.  In  particular, 
M^Closkie  brought  a  suspension,  and  afterwards  an  action  of  re- 
duction-improbation,  and  damages ;  in  the  latter  of  which  he  called, 
as  defenders,  Struthers  and  Baird,  and  concluded  for  reduction  of 
the  execution  and  of  the  diligence,  and  warrants  thereof,  and  for 
damages.     These  actions  were  conjoined. 

In  1837  Baird  died ;  and  the  action  having  been  transferred 
against  his  representatives,  who  denied  representation,  decree 
cognitionis  causa  was  taken.  The  action  proceeded,  l^owever, 
against  Struthers ;  and  an  issue  was  adjusted,  and  sent  to  trial. 
The  jury  returned  a  verdict  for  the  defender  (Struthers),  in  oppo- 
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Jan.  27. 1852.  fund  for  defrajTing  the  expense  of  making  and  repairing  the  afore* 
G  alP^  ®"^  principal  line  of  road  from  Rutherglen  to  Kilbride,  Strath- 
o.  CamboBiaDgaven,  and  Muirkirk,  being  the  line  known  in  the  discussion  by  the 
RoiuiTrMtcw.  designation  of  the  Muirkirk  road." 

The  1 2th  section  r^ards  the  increased  araoont  of  debt  which 
the  trustees  were  entitled  to  contract,  and  the  security  to  be^ 
granted  for  such  debt.  In  addition  to  the  sums  of  £6500  and 
£300,  which  the  trustees  were  empowered  to  borrow  for  the  road 
leading  from  Glasgow  to  Muirkirk,  *'  they  are  hereby  authorised 
and  empowered  to  borrow  any  sum  or  sums  of  money,  not  exceed-* 
ing  the  sum  of  L.  13, 000,  (including  the  said  sums  of  L.6500  and 
L.300,  allowed  by  the  said  former  acts),  at  an  mterest  not  exceed* 
ing  L.5  per  centum  per  annum,  and  to  assign  over  the  tolls  and 
duties  arising  by  virtue  of  thb  present  Act,  or  any  part  thereof, 
as  a  secvcrityfar  repayment  of  the  sum  or  sums  to  he  borrowed^  and 
the  interest  thereof,  to  the  person  or  persons  advancing  or  lending 
the  same,  jointly  with  those  who  advanced  money  for  making  the 
said  roads  after  the  former  Acts  were  passed ;  which  money  so  to 
be  borrowed  shall  be  applied  and  disposed  of  in  the  same  way  aa 
the  tolls  and  duties  are  by  the  former  Act,  and  this  present  Act^ 
authorised  to  be  levied  and  disposed  of, — ^notice  of  the  intention 
to  borrow  such  money  being  always  made  in  the  terms  prescribed 
by  the  said  Act  of  the  29th  of  his  present  Majesty." 

The  sound  construction  of  this  section  was  held  to  be  destruc- 
tive of  the  case  of  the  respondents,  its  effect  being  dearly  to  mass 
together  the  whole  debts,  whether  contracted  prior  or  posterior 
to  the  statute,  and  without  regard  to  the  line  of  road  on  which  the 
money  may  have  been  expended,  and  to  confer  on  those  debts  the 
security  of  the  tolls  on  both  the  lines  of  road.  The  preference  of 
the  two  bonds  in  question  cannot  be  sustained,  in  virtue  of  the 
act  1791 ;  and  the  respective  rights  of  parties  under  that  statute 
have  not  been  in  any  degree  altered  by  those  subsequently  passed. 
Even  on  the  most  unfavourable  view  for  the  suspenders,  the 
creditors  on  the  Muirkirk  line  certainly  have  an  interest  in  the 
residue  of  the  tolls,  by  the  concluding  passage  of  the  10th  section 
of  the  Act.  Even  supposing  that,  by  some  very  strained  read* 
ing,  this  should  be  held  to  imply  the  residue  after  the  debts  con- 
tracted under  the  new  statute  were  paid ;  the  suspenders  would 
still  have  a  clear  interest  in  the  residue  which  is  to  be  applied  as 
a  fund  for  defraying  the  expenses  of  making  and  repairing  the 
Muirkirk  line.    But  that  interest  is  quite  sufficient  to  entitle  them 
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to  oppose  the  removal  of  the  very  tolls  from  which  that  residue  is  Jan.  27. 1852. 
to  be  deriyed.  ^  T'^'^T^ 

Graham,  So. 

The  Lord  Ordinary  (Ivory)  found  in  favour  of  the  suspenders,  ^'  Cambnslanj; 
and  the  Codbt  adhered.  rustcca. 

Patrick  Grahamj  W.S^  Agent  for  the  Sospenders. 
M'Lean  and  MarHn^  W.S.y  Agents  for  the  Respondents. 


SECOND  DIVISION. 

Cdllen  v.  Dtkes.  t^q^  143, 

AfferU  Di^mner — TUU  to  Purme — Liability  of  Cautianerfor  Messenger.-^ 
An  agent  disbnraer,  in  whose  name  decree  has  gone  out  for  expenses 
in  an  action  against  a  messenger  who  has  done  irregular  diligence,  and 
against  the  party  at  whose  instance  the  diligence  \f  as  done,  is  entitled  to 
recover  from  the  cautioner  of  the  messenger. 

The  defender  (Dykes)  was  cautioner  for  Loekhart  Baird,  aJan.  27. 1852. 
messenirer  and  Sheriff-officer.     The  bond  of  caution  binds  Dykes  ^,, 
as  cautioner  and  surety  that  Baird  shall  tmh/and  AoTi^sny  exercise  Dykes. 
the  office  of  a  Sheriff-officer  to  all  and  sundry  his  Majesty's  lieges 
who  might  employ  him  in  the  said  office ;  and  if  he  fail  therein, 
the  cautioner  binds  and  obliges  himself  to  pay  to  the  person  or  per- 
sons wronged^  all  skaith,  damages,  and  expenses,  which  he  or  they 
may  happen  to  sustain  through  the  pegligence,  fraud,  or  informal 
executions  of  the  said  Loekhart  Baird. 

Robert  Struthers,  creditor  in  a  bill  for  L.20,  accepted  by 
M'Closkie,  employed  Baird  to  charge  M'Closkie,  and  thereafter 
to  execute  a  poinding.  Baird  returned  an  execution  that  appears 
to  have  been  correct ;  but,  in  the  copy  charge  served  upon  M^Clos- 
kie,  there  was  the  blunder  that  James  Struthers,  instead  of  Robert 
Struthers,  was  inserted  as  the  creditor's  name. 

This  gave  rise  to  various  judicial  proceedings.  In  particular, 
M^Closkie  brought  a  suspension,  and  afterwards  an  action  of  re- 
duction-improbation,  and  damages ;  in  the  latter  of  which  he  called, 
as  defenders,  Struthers  and  Baird,  and  concluded  for  reduction  of 
the  execution  and  of  the  diligence,  and  warrants  thereof,  and  for 
damages.     These  actions  were  conjoined. 

In  1837  Baird  died ;  and  the  action  having  been  transferred 
against  his  representatives,  who  denied  representation,  decree 
coffnitumis  causa  was  taken.  The  action  proceeded,  however, 
against  Struthers ;  and  an  issue  was  adjusted,  and  sent  to  trial. 
The  jury  returned  a  verdict  for  the  defender  (Struthers),  in  oppo- 
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Jan.  27.  i852.fuDd  for  defraying  the  expense  of  making  and  repairing  the  afore^ 
Q  ^^^^  said  principal  line  of  road  from  Rntherglen  to  Kilbride,  Strath- 
o-Cambtulangaven,  and  Muirkirk,  being  the  line  known  in  the  discussion  by  the 
RoadTmtees.  designation  of  the  Muirkirk  road." 

The  12th  section  regards  the  increased  amonot  of  debt  which 
the  trustees  were  entitled  to  contract,  and  the  security  to  be^ 
granted  for  such  debt.  In  addition  to  the  sums  of  £6500  and 
£300,  which  the  trustees  were  empowered  to  borrow  for  the  road 
leading  from  Glasgow  to  Muirkirk,  *<  they  are  hereby  authorised 
and  empowered  to  borrow  any  sum  or  sums  of  money,  not  exceed* 
ing  the  sum  of  L.  13,000,  (including  the  said  sums  of  L.6600  and 
L.300,  aUowed  by  the  said  former  acts),  at  an  interest  not  exceed* 
ing  L.5  per  centum  per  annum,  and  to  assign  over  the  tolls  and 
duties  arising  by  virtue  of  this  present  Act,  or  any  part  thereof, 
as  a  security  for  repayment  of  the  sum  or  sums  to  be  borrowed^  and 
the  interest  thereof,  to  the  person  or  persons  advancing  or  lending 
the  same,  jointly  with  those  who  advanced  money  for  making  the 
said  roads  after  the  former  Acts  were  passed ;  which  money  so  to 
be  borrowed  shall  be  applied  and  disposed  of  in  the  same  way  as 
the  tolls  and  duties  are  by  the  former  Act,  and  this  present  Act^ 
authorised  to  be  levied  and  disposed  of, — ^notice  of  the  intention 
to  borrow  such  money  being  always  made  in  the  terms  prescribed 
by  the  said  Act  of  the  29th  of  his  present  Majesty/' 

The  sound  construction  of  this  section  was  held  to  be  destruc* 
tive  of  the  case  of  the  respondents,  its  effect  being  clearly  to  mass 
together  the  whole  debts,  whether  contracted  prior  or  posterior 
to  the  statute,  and  without  regard  to  the  line  of  road  on  which  the 
money  may  have  been  expended,  and  to  confer  on  those  debts  the 
security  of  the  tolls  on  both  the  lines  of  road.  The  preference  of 
the  two  bonds  in  question  cannot  be  sustained,  in  virtue  of  the 
act  1791 ;  and  the  respective  rights  of  parties  under  that  statute 
have  not  been  in  any  degree  altered  by  those  subsequently  passed. 
Even  on  the  most  unfavourable  view  for  the  suspenders,  the 
creditors  on  the  Muirkirk  line  certainly  have  an  interest  in  the 
residtie  of  the  tolls,  by  the  concluding  passage  of  the  10th  section 
of  the  Act.  Even  supposing  that,  by  some  very  strained  read* 
ing,  this  should  be  held  to  imply  the  residue  after  the  debts  con- 
tracted under  the  new  statute  were  paid ;  the  suspenders  would 
still  have  a  clear  interest  in  the  residue  which  is  to  be  applied  as 
a  fund  for  defraying  the  expenses  of  making  and  repairing  the 
Muirkirk  line.    But  that  interest  is  quite  sufficient  to  entitle  them 
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to  oppose  the  removal  of  the  very  toUs  from  which  that  residue  isJan-  27.  ]8>52. 
to  be  derived.  _  T^^*^ 

Graham,  Sic. 

The  Lord  Ordinary  (Ivory)  found  in  favour  of  the  suspenders, «.  CambusidnK 
and  the  Court  adhered. 

Patrick  Graham^  W.S.*  Agent  for  the  Sospenders. 
M'Lean  and  MarHn^  W.&i  Agents  for  the  Respondents. 


SECOND  DIVISION. 

CcLLEN  V.  Dtkbs.  ]^o,  143^ 

Agent  Disbuner — Title  to  Punue — Liability  of  Cautianerfor  Meeeenger,-^ 
An  agent  dishnrser,  in  whose  name  decree  has  gone  out  for  expenses 
in  an  action  against  a  messenger  who  has  done  irregular  diligence,  and 
against  the  party  at  whose  instance  the  diligence  Was  done,  is  entitled  to 
recover  fiom  the  cautioner  of  the  messenger. 

The  defender  (Dykes)  was  cautioner  for  Loekhart  Baird,  a  Jan.  27. 1852. 
messenser  and  Sheriff-officer.     The  bond  of  caution  binds  Dykes  ^  T"^^^*^ 
as  cautioner  and  surety  that  Baird  shall  truly  and  A^m^^ny  exercise  Dykes, 
the  office  of  a  Sheriff-officer  to  all  and  sundry  his  Majesty's  lieges 
who  might  employ  him  in  the  said  office ;  and  if  he  fail  therein, 
the  cautioner  binds  and  obliges  himself  to  pay  to  the  person  or  per- 
ions  wrongedj  all  skaith,  damages,  and  expenses,  which  he  or  they 
may  happen  to  sustain  through  the  pegUgence,  fraud,  or  informal 
executions  of  the  said  Loekhart  Baird. 

Robert  Struthers,  creditor  in  a  bill  for  L.20,  accepted  by 
M'Closkie,  employed  Baird  to  charge  M'Closkie,  and  thereafter 
to  execute  a  poinding.  Baird  returned  an  execution  that  appears 
to  have  been  correct ;  but,  in  the  copy  charge  served  upon  M^Clos- 
kie,  there  was  the  blunder  that  James  Struthers,  instead  of  Robert 
Struthers,  was  inserted  as  the  creditor's  name. 

This  gave  rise  to  various  judicial  proceedings.  In  particular, 
M'Closkie  brought  a  suspension,  and  afterwards  an  action  of  re- 
duction-improbation,  and  damages;  in  the  latter  of  which  he  called, 
as  defenders,  Struthers  and  Baird,  and  concluded  for  reduction  of 
the  execution  and  of  the  diligence,  and  warrants  thereof,  and  for 
damages.     These  actions  were  conjoined. 

In  1837  Baird  died ;  and  the  action  having  been  transferred 
against  his  representatives,  who  denied  representation,  decree 
coffnitionis  causa  was  taken.  The  action  proceeded,  l^owever, 
against  Struthers ;  and  an  issue  was  adjusted,  and  sent  to  trial. 
The  jury  returned  a  verdict  for  the  defender  (Struthers),  in  oppo- 
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Jan.  27. 1852.  ctte  is  for  the  expenses  of  a  Utigation  to  set  aside  the  diUgenee  of 
'         a  messenger,  for  whose  acts  the  redaimer  was  caationer,  and  that 

D^koB.  such  expenses,  not  being  open  to  inquiry  as  to  amount  when 

taxed,  the  right  of  the  agent  disburser  for  the  amount  of  the  same 
against  the  cautioner  liable  for  the  same  as  a  fixed  sum  is,  in  re- 
gard to  such  plea  of  set  off,  to  be  taken  as  co-extensive  with  the 
claim  under  such  a  decree  against  the  defender  in  the  original 
cause,  or  as  against  a  cautioner  for  the  expenses  of  process. 
Therefore  repel  this  claim  of  deduction  as  not  competent  against 
the  right  of  the  respondent,  under  the  decree  he  has  obtained  in  his 
own  name  and  for  his  own  behoof,  to  the  said  amount  of  expenses 
as  agent  disburser  thereof;  and  with  this  finding  remit  to  the 
Lord  Ordinary  to  proceed  farther  under  his  Lordship's  interlo- 
cutor. 

John  CuUenr  W.S.»  Pursaer's  Agent. 

Loehharty  Morton^  Whitehead,  and  Greig,  W.S.y  Agents  for  Defender. 


OUTER-HOUSE. 

BbFORB  Lo^lD  COLONSAY. 

No.  149.         Hendbbson,  (Donatary  of  the  Crown)  v.  Thomson  or 

Blackwood  and  Husband. 

Process — Statute  13   and  14  VicL  c.  36 — New  ttial — AppUoathn  of 

verdict — Power  of  Lord  Ordinan-y. 

Vide  ante^  p.  264. 

Jan.  28. 1862.     A  Ycrdict  having  been  returned  in  favour  of  the  pursuer,  the 

^"•"'^''"'^    defenders  enrolled  the  case  before  Lord  Colonsay  for  a  rule  upon 

T^v^^&e  ^®  pursuer  to  shew  cause  why  a  new  trial  should  not  be  granted. 

Lord  Colonsay.  This  is  quite  a  novel  application  so  far  as  I 
know,  being  made  to  a  Lord  Ordinary.  Certainly  such  matters 
invariably  came  before  the  Inner- House  before  the  new  statute, 
and  the  defenders  will  require  to  shew  me  that  that  statute  con- 
fers power  on  a  Lord  Ordinary  who  tries  a  case  to  entertain  and 
dispose  of  such  a  motion. 

Ross  for  the  defenders,  stated  that  the  new  statute  authorised 
the  Lord  Ordmary  to  try  cases  by  jury,  and  he  submitted  that  by 
implication,  though  not  in  express  terms,  their  Lordships  have  all 
the  powers  necessary  for  bringing  the  case  to  a  final  conclusion. 
Shandaxid  Solicitor- General  contra. 
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Lord  Colonsay.     Formerly  it  is  clear  that  a  Lord  Ordinary  Jan.  28. 1852. 
had  DO  such  power,  and  the  statute  is  silent  od  the  subject.     I„    ^ 

* .  .  **  Henderson ». 

cannot  entertain  the  motion.  Thomson,  &c 

On  a  subsequent  enrolment  by  the  pursuer  to  have  the  verdict 
of  the  Jury  applied,  as  the  defenders  had  abandoned  their  inten- 
tion of  applying  for  a  new  trial,  the  Lord  Ordinary  applied  the 
verdict  as  craved. 

J,  U,  Burnett,  W.S.,  Agent  for  Pursuer. 

Patrick,  APEwen  and  Carment,  W.  S.,  Agents  for  Defenders. 


SECOND  DIVISION. 
Wbatherston  v.  Roberton.  No.  160. 

Contract— Extra  Work. — ^By  written  agreement  A.  contracted  with  B., 
for  a  certain  slump  sum,  to  form  a  new  pond  in  his  grounds,  with  an 
embankment,  and  mounding,  and  puddle-dyke,  which  were  to  be  pre- 
pared from  the  materials  excavated  in  making  the  pond ;  but  these  ma- 
terials turning  out  insufficient  for  the  purpose,  additional  materials  and 
extra  work  were  required,  ffeld,  in  an  action  at  the  instance  of  A.,  the 
contractor,  that  he  could  make  no  claim  beyond  the  contract-price,  and ' 
tiiat,  therefore,  he  could  not  recover  for  the  extra  work. 

This  was  a  reduction  of  a  decree  of  the  Sheriff  of  Roxburgh- Jan.  29. 1862. 
shire.  The  facts  were  these : — The  defender  Roberton  having  ^"""^^"^ 
occasion  for  an  additional  supply  of  water  for  his  thrashing-ma- ,,.  ^berton? 
chine,  applied  to  Mr  Andrew  Scott,  civil  engineer,  Maxwellheugh, 
who  prepared  plans  and  specifications  for  the  formation  of  a  new 
pond.  For  the  execution  of  the  work  Scott  suggested  the  em- 
ployment of  Weatherston,  the  pursuer,  who  addressed  the  follow- 
ing written  offer  to  Roberton : — "  Sir, — I  hereby  make  offer  to 
you  to  execute  the  work  connected  with  the  new  pond  at  Harper- 
ton,  conform  to  specifications  drawn  for  the  execution  of  the  work 
by  Andrew  Scott,  C.E.,  Maxwellheugh,  for  the  sum  of  £23,  14s." 
This  offer  was  accepted  by  Roberton.  The  specification  set  forth 
the  dimensions  of  the  proposed  pond,  and,  in  particular,  required 
the  formation  of  an  embankment,  and  mounding,  and  a  puddle- 
dyke.  Before  the  pursuer  made  his  offer,  the  ground  on  which 
the  pond'  was  to  be  formed  was  staked  out,  and  was  examined 
and  measured  by  him  and  Mr  Scott,  and  the  quantity  of  solid  to 
be  excavated,  and  the  earth  and  puddle  requisite  for  forming  the 
embankment,  and  mounding  and  puddle-dyke,  were  calculated 
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Jan.  29. 1852.  to  sustain  this  clainf  for  extra  work.    The  correct  note  of  the  She- 

Weatherston  ^^ff'^^^P^^  disposes  most  satisfactorily  of  the  whole  case. 
V,  Boberton.        The  Other  Judges  concurred. 

The  CoX7RT  pronounced  an  interlocutor,  by  which  they  "  Find 
in  point  of  law  that  the  claim  for  extra  work  cannot  be  sustained. 
Of  new  repel  the  reasons  of  reduction,  sustain  the  defences, 
assoilzie  the  defender,  and  decern :  Find  him  entitled  to  expenses." 
&c. 

James  SomerviUe^  S.S.C.,  Agent  for  Parsuer. 

J.  Sf  W.  R.  Kermack,  W.  S.,  AgentB  for  Defender. 


OUTER  HOUSE. 

(Trial  before  Lord  Cowan,  without  a  Jury.) 

l^The  time  far  bringing  the  judgment  in  the  following  case  under 
review  (eight  days)  having  elapsed,  it  is  now  reported  as  an  iUusira^ 
tion  of  a  trial  under  the  recent  statute  by  a  Lord  Ordinary,  of  con^ 
sent,  without  a  Jury,"] 
No.  151.  McMillan  v.  Lees. 

Trial  of  an  issue  by  a  Lord  Ordinary  without  a  Jury — 13  cmd  14  Vict 

c.  36,  §  46 — Form  of  the  judgment. 

Jan.  29. 1852.     "^^  ^^^  ^^  action  to  recover  the  amount  of  an  account  incurred 
^^Y^^    to  a  law-agent  in  Edinburgh,  on  the  employment  of  a  writer  in 

V.  Lees?"  Campbelton,  in  preparing  the  defence  of  a  party  charged  with  a 
criminal  oflfence,  for  the  expenses  of  which  defence  the  defender 
had  become  guarantee.  Since  the  raising  of  the  action,  McMillan, 
the  original  pursuer,  had  died,  and  the  case  was  now  prosecuted  by 
his  executors.  The  defender  denied  the  employment  of  McMillan, 
and  pleaded  that  at  all  events  the  account  sued  on  was  exorbitant. 
One  of  the  items  objected  to  was  the  expense  of  a  visit  by  McMil- 
lan, to  Ayrshire,  with  the  view  of  raising  money  to  meet  the  ex- 
penses of  the  criminal  trial  from  a  relation  of  the  accused. 

The  Lord  Ordinary  (Cowan)  appointed  the  cause  to  be  tried 
on  an  issue,  as  directed  by  the  46th  section  of  the  13  and  14  Vict., 
c.  36.  A  trial  accordingly  took  place  before  his  Lordship.  No 
opening  speeches  were  made  by  the  junior  counsel,  but  the  evi- 
dence having  been  led  as  in  the  case  of  a  Jury  trial,  the  same  was 
fully  commented  upon  to  the  Lord  Ordinary  by  the  senior  counsel 
on  either  side,  when  his  Lordship  took  the  case  to  avizandum, 
and  within  eight  days  thereafter,  as  provided  by  the  statute,  pro- 
nounced the  following  interlocutor : — 
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« 

Edinburgh,  2Qih  January  \%52 The  Lord  Ordi nary  having  tried  J***-  ^9. 1862. 

the  cause  on  Wednesday  the  14th  of  January  1852,  as  appointed  i^t^^||J)2[^ 
by  the  preceding  interlocutor,  and  having  considered  the  written <^*  ^^* 
evidence  and  depositions  of  the  witnesses  adduced  for  the  pursuer 
and  the  defender  respectively,  and  the  argument  of  the  counsel  for 
the  parties:  Finds,  in  point  of  fact,  that  the  defender  in  part  directly, 
and  in  part  by  and  through  Kenneth  Matheson,  writer  in  Camp- 
beltown, employed  the  deceased  Edward  McMillan,  S.S.C,  to 
perform  all  the  business  charged  for  in  the  account  No.  4  of  pro- 
cess, with  the  exception  of  the  visit  to  Ayrshire,  included  in  the 
charges  in  the  said  account,  under  dates  5th,  6th,  9th,  10th,  and 
1 1th  of  April  1850,  and  finds  that  the  defender  is  indebted  and 
resting  owing  to  the  pursuer,  as  executor  of  the  said  Edward 
M^DeCllan,  the  amount  of  said  account,  excepting  such  part  of  the 
charges  foresaid  as  are  applicable  to  said  visit  to  Ayrshire,  accord- 
ing as  the  same  shall  be  taxed  by  the  Auditor  of  Court ;  and  remits 
the  account  to  the  Auditor  to  tax  and  report  accordingly. 

Tytler  and  Crcnofurd  were  for  the  pursuer. 
W.  Ivory  and  Neaves  for  the  defender. 

Cormack  and  M^MiUan,  W.S.,  Agents  for  Pai^uer. 
Murray  and  Beith^  W.S.,  Agents  for  Defenders. 


FIRST  DIVISION. 

BOSWELL  v.  BOSWBLLS.  >}q,  152. 

Deed  of  Entail — Prohibitory  Clause — Erasure — Nullity^ Act  11  and 
12  Vict  c.  36.— In  the  fencing  clause  of  a  deed  of  entail,  part  of  the  word 
irredieemablj  having  been  written  on  an  erasure  i^-^ffeld  that  the  entail 
was  radically  defective,  and,  therefore,  that  under  the  Entail  Amendment 
Act,  the  heir  in  possession  was  entitled  to  dispose  of  the  estate  as  a  fee 
simple  proprietor. 

This  was  an  action  of  declarator  brought  at  the  instance  of  Sir  Jan.  81. 1852. 
James  Boswell  of  Auchinleck,  Baronet,  to  have  it  found  and  de-_  '  -"  ,t  ^ ' 

Boswell  9 

dared  that  the  entail  of  Auchinleck  is  defective  on  the  ground  ofBoswells. 
erasure  in  essentiaKbus^  as  regards  the  prohibition  against  sales, 
and  that  he  is  entitled  to  sell  the  estates,  and  dispose  of  them  in 
the  same  manner  as  a  fee  simple  proprietor. 

The  action  was  founded  upon  sec.  43  of  the  Entail  Amendment 
Act,  1 1  and  1 2  Vict.  c.  36,  which  declares  that  where  an  entail  is 
not  valid  and  effectual  in  reference  to  one  of  the  prohibitions,  it 


\ 
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Jan.  81. 1852.  ghall  be  invalid  and  ineffectual  as  regards  them  all.  Accordingly 
Bosweiu  the  summons  concludes  that  the  prohibition  against  selling  and 
Bosweils..  alienation,  being  written  upon  an  erasure,  is  defective,  and  the  en- 
tail is  therefore  at  an  end  ;  and  it  also  concludes  that  two  contracts 
of  excambion,  which  were  entered  into  under  the  assumption  that 
the  entail  was  valid  and  binding,  should  also  be  found  and  declared 
to  be  ineffectual. 

The  pursuer  possesses  the  lands  of  Auchinleck  and  others  on 
titles  made  up  by  him  as  heir  of  tailzie  and  provision,  under  a  deed 
of  entail  executed  by  Lord  Auchinleck,  with  consent  of  his  son 
James  Boswell,  on  the  7th  of  August  1776.  This  entail  was  duly 
recorded  in  the  Register  of  Tailzies  on  21st  December  1776,  and 
in  the  Books  of  Council  and  Session  on  the  5th  of  March  1777. 
On  the  8th  of  March  1781,  a  Deed  of  Declaration  and  Alteration 
was  executed  by  Lord  Auchinleck  and  his  son,  referring  in  its 
narrative  to  the  disposition  of  tailzie  by  its  date,  and  the  date  of 
registration  in  both  records,  and  enlarging  the  powers  of  the 
heirs  of  entail  to  grant  leases.  This  supplementary  deed  was 
also  recorded  in  the  lifetime,  and  on  the  application  of  the  grantor, 
in  the  Register  of  Tailzies  on  the  LOth  of  March,  and  in  the  Books 
of  Council  and  Session  the  9th  July  1781.  Lord  Auchinleck,  the 
entailer,  died  in  1783.  Titles  were  completed  in  succession  by 
the  institute  Mr  James  Boswell,  by  his  son,  the  late  Sir  Alexander 
BosweIl\  and  by  the  pursuer,  in  the  years  respectively  1784,  1799, 
and  1835.  In  the  Register  of  Tailzies  and  in  all  the  deeds  of 
which  this  progress  consists,  the  prohibitory,  irritant,  and  resolu- 
tive clauses  are  correctly  engrossed,  and  there  is  no  error  or  defect 
in  the  prohibitory  clause  against  sales  or  alienations  of  the  estate. 
To  this  summons  of  declarator  defences  were  lodged  by  certain 
of  the  substitute  heirs  of  entail ;  and  the  record  being  closed  on 
summons  and  defences,  the  Lord  Ordinary  (Wood),  after  debate, 
appointed  parties  to  give  in  mutual  cases,  arguing  the  whole 

cause. 

The  alleged  defect  upon  which  the  pursuer  rested  his  case, 
was,  that  the  letters  «*  irred"  of  the  word  "  irredeemably"  in  the 
prohibitory  clause  of  the  entail,  were  written  on  an  erasure  ;  and 
that  this,  being  in  essentialibus  of  the  deed,  was  a  vitiation  fatal  to 
the  validity  of  the  entail.  Other  erasures  were  referred  to  ;  but 
these  were  disregarded  in  the  pleadings  as  immaterial.  None 
of  the  erasures  were  mentioned  in  the  testing  clause.  The  pur- 
suer pleaded  that, 

I.  The  erasure  in  the  word  "  irredeemably,"  is  one  in  an  essen- 
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tiai  word.     The  clause  prohibits  the  heirs  from  selling  or  aliena- Jan.  81. 1852. 

ting  the  estate  either "  eemably  or  under  reversion,"  and  thus    ^""^T"*"^ 

constitutes  no  effectual  prohibition,  in  respect  that  there  is  no  boswcUs. 
prohibition  against  irredeemable  alienation.  Eglinton  v.  Montgo^ 
mery^  Feb.  14.  1845;  4.  D.  B.  M,,  425 ;  and  in  House  of  Lords. 
See  also  Sharpe  v.  Sharjpe ;  1  Sh.  and  M*L.,  594.  Lord 
Brougham's  opinion.  The  only  question  is,  whether  or  not  there 
is  any  word  that  could  be  inserted  in  the  blank  space  of  such  a 
character  as  would  free  the  pursuer.  The  word  may  have  ori- 
gmally  stood  "  redeemably,"  which  would  identify  it  with  the 
above  case  of  Eglinton.  There  must  have  been  originally  in  the 
erased  portion  of  this  deed,  words  different  from  what  exist 
there  now.  *^  Nobody  erases  for  the  mere  pleasure  of  the  thing.*' 
Forbes  v.  GaUie,  March  4.  1847 ;  9.  D.  B.  M.,  p.  809- 

IL  The  fact  that  such  an  erasure  exists,  and  is  not  noticed 
in  the  testing  clause,  warrants  two  conclusions  in  point  of 
law : — 

1.  That  the  erasure  must  have  been  made  subsequent  to  the 
execution  of  the  deed.  Balfour's  Practicks,  p.  371 ;  E.  3.  2.  20 ; 
Reid  V.  Redder^  June  24. 1834,  12  S.and  D.  781,  March  6.  1835 ; 
13  S.  and  D.,  619 ;  Affirmed  July  30.  1840,  1  Rob.  183.  Lord 
Brougham's  Judgment,  p.  209.  Sheppard  v.  Grants  Jan.  24. 
1844,  6  D.  B.  M.,  464 ;  Affirmed  6  Bell's  Ap.,  153.  The  only 
remedy  for  marginal  additions  or  erasures  is  to 'notice  the  same  in 
the  testing  clause.  They  are  thus  authenticated  and  attested  as 
part  of  the  instrument  which  the  granter  had  subscribed.  Smith 
V.  Rankine,  13th  Feb.  1835;  13  S.  and  D.,  461  ;  Affirmed  30th 
July  1840;  1  Bob.  173;  Stair,  4.  42.  19.  Redder,  1  Rob.  Ap. 
p.  220.    Lord  Chancellor's  Judgment. 

2.  That  the  invalidity  thereby  arising,  cannot  be  removed  by 
any  extrinsic  proof. 

(1.)  Lord  Auchinleck  cannot  be  supposed  to  have  known  of  the 
erasure  and  superinduction,  and  to  have  adopted  the  deed  in  the 
terms  in  which  it  now  stands.  No  doubt  the  deed  of  declaration 
executed  in  1781  refers  to  the  entail  as  recorded  in  both  registers, 
but  there  is  no  evidence  that  Lord  Auchinleck  ever  saw  the  re- 
cords, or  certiorated  himself  of  the  fact  that  it  was  recorded  in 
the  terms  in  which  it  there  appears.  It  is  enough  that  these 
erasures  and  superinductions  are  in  the  deed ;  and  unless  authen- 
ticated in  the  deed  itself,  the  legal  rule  is, 

(2.)  That  (he  deed  must  stand  or  fall  by  its  own  support,  and 
that  no  aid  whatever  can  be  obtained  from  extraneous  proof. 
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Jan.  81.  1862.  The  nature  of  a  probathe  writ  is  inconsistent  witb  the  notion 
^*'""*'"*^  of  allowing  it  to  be  set  up  by  extraneous  proof  when  challenged 
Boflweiiii.  on  the  ground  of  erasure.  Act  1540,  cap*  117;  Act  1579,  cap, 
8 ;  Act  1583,  cap.  175  ;  Act  1681,  cap.  5.  See  also  in  the  case 
of  Redder^  the  Lord  Chancellor's  opinion  upon  this  point,  and  in 
Shepherd  ▼.  Grants  Lord  Wood's  opinion ;  House  of  Lords,  Beir» 
Ap.,  vol.  vi.,  p;  171,  Lord  Lyndhurst's  opinion.  The  proposition 
that  extrinsic  evidence  may  be  allowed  to  set  up  an  erased  deed, 
receives  no  support  from  the  case  of  the  Earl  of  Strathmore  v. 
Strathmore's  Trustees^  1st  February  1837,  16  S.  and  D.  449; 
affirmed  30th  July  1840,  1  Rob.  189.  Here  the  deed  was  exe- 
cuted in  duplicate,  and  with  certain  trivial  exceptions,  none  of 
the  erasures  in  the  one  duplicate  was  to  be  found  in  the  other. 
Each  duplicate  was  made  a  part  of  the  other  by  the  testing  clause, 
and  the  deed  itself  therefore  proved  itself.  Redder^  1  Rob.  Ap. 
210,212,  Lord  Brougham's  opinion. 

IIL  No  act  of  homologation  or  adoption,  by  any  heir  of  entail, 
can  render  valid  the  erased  prohibition  against  alienations  in  the 
Auchinleck  entail.  To  form  a  complete  entail  the  statute  requires, 
Jirsti  a  deed  containing,  three  prohibitions  and  certain  fettering 
clauses ;  secondly ^  the  registration  of  this  deed  in  a  public  record ; 
and,  thirdly^  that  the  conditions  of  the  entail  shall  be  inserted  in  the 
titles  of  each  succeeding  heir.  But  the  registration,  &c.  is  of  no 
avail  if  the  entail  itself  is  so  vitiated  and  blundered  as  to  amount  in 
law  to  a  legal  nullity.  The  pursuer  is  not  barred  by  the  terms  of 
his  own  title  from  taking  advantage  of  the  flaw  in  the  entail. 
Montgomery  v.  Eglinton.  See  also  Smithy  13  S.  and  D.  p.  464. 
The  defect,  being  intrinsic,  cannot  be  cured  by  homologation, 
Macrae  v.  Macrae^  22d  Nov.  1886,  15  S.  and  D.  64 ;  see  also 
Shepherd  v.  Grants  6  D.  B.  M.,  opinions  of  Lord  Justice-Clerk 
and  Lord  Jeffrey;  and,  in  the  House  of  Lords,  of  Lord  Lyndhurst. ' 
Generally,  by  the  act  1685,  an  entail  without  a  valid  prohibi- 
tion against  sales  is  not  effectual  against  purchasers  buying  from 
the  heir  in  possession.  And  this  entail  being  defective  in  one- 
prohibition,  the  Entail  Amendment  Act  says  that  ^*  such  tailzie 
shall  be  deemed  and  taken  to  be  invalid  and  ineffectual  as  regards 
all  the  prohibitions,"  and  may  be  so  declared.  BaiUie  v.  Baillie, 
12  D.  1220. 

The  defenders  maintained — 

I.  The  pursuer's  right  to  insist  in  this  action  is  barred  by  the 
slate  of  the  title  under  which  he  possesses  the  estate.  He  cannot 
competently  challenge  the  entail  as  being  insufficient  to  strike 
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agiunst  a  sale  of  the  lands,  in  respect  bis  own  title  to  the  estate  is  Jan.  81. 1852. 
made  up  under  a  prescriptive  investiture,  embodying  a  valid  and    ^TT*''^ 
effectual  prohibition  against  sales,  and  all  the  requisite  fettering  BosweUs. 
clauses.     In  most  of  the  cases  where  actions  of  declarator  of  a 
similar  nature  have  been  brought,  the  objections  were  applicable 
not  only  to  the  clauses  of  the  original  entail,  but  also  to  the  same 
clauses  as  embodied  in  the  titles  made  up  under  th&  entail,  Eglm- 
tony  Feb.  14.  1845,  7  N.  S.  425 ;  affirmed  July  8.  1847. 

II.  The  erasure  in  part  of  the  word  "  irredeemably"  is  im- 
material, and  cannot  affect  the  validity  of  the  entail.  The 
erasure  has  evidently  been  made  by  the  writer  for  the  purpose 
of  correcting  a  clerical  error  at  the  time  the  deed  was  engrossed, 
and  before  it  was  executed.  It  was  evidently  of  a  description 
which  could  not  affect  the  sense,  and  must,  therefore,  be  disre- 
garded as  immateyal,  more  especially  where  followed  by  a  regular 
progress  by  charters  and  sasines,  in  which  the  clause  is  correctly 
engrossed,  for  a  period  of  nearly  seventy  years,  down  to  the  pre- 
sent time.  Erasures  much  more  important  have  been  disregarded 
even  where  there  was  no  aid  to  be  got  from  any  collateral  deed. 
Wriffht  Y.  M'Leod,  8th  Feb.  1672,  M.  11,440;  Lyon  y.  Earl  of 
Ahoyne^  2lst  Dec.  1709,  M.  11,644,  Stair,  iv.  42,  19;  Gaytoood 
V.  M'Eand,  19th  June  1828,  6  S.  and  D.  991 ;  CaasiUis  v.  Ken^ 
nedyy  2d  June  1831,  9  S.  and  D.  663  ;  Morrison  v.  CauvuCs  Trus^ 
Uesy  30th  June  1829,  7  S.  and  D.  810.  At  all  events,  where 
there  is  no  room  to  suspect  fraud,  the  Court  will  only  hold  pro 
nan  scripto  what  is  written  upon  the  erasure,  even  although  it 
should  occur  in  substantialibus ;  and  if  the  remaining  part  of  the 
clause  shews  with  certainty  what  is  the  true  meaning  of  the 
parties,  the  instrument  will  remain  effectual.  Kemp^  2d  March 
1805,  M.  16,949;  Adam,  12th  June  1810,  F.  C;  Howden  v. 
Ferrier^  10th   July   1835,    13   S.   and  D.   1097.      This   clause, 

therefore,  would  prohibit  the  disponing  of  lands  "  either  , — ^ 

or  under  reversion."  This  would  operate  as  a  valid  prohibition 
agamst  sales,  &c.  without  any  qualification  ;  for  it  would  be  im« 
possible  to  read  it  as  permitting  absolute  sales,  and^  merely  pro- 
hibiting sales  under  reversion.  Morrison  v.  Cauvin's  Trustees, 
Lord  Newton's  dictum. 

III.  Even  supposing  the  erasure  in  the  prohibitory  clause  could 
be  deemed  material,  the  acts  of  Lord  Auchinleck,  the  entailer,  in 
his  lifetime,  and  particularly  the  reference  to  the  entail,  as  record- 
ed in  the  de^ed  of  declaration  of  1781,  are  sufficient  to  exclude 
the  objection  stated  to  the  deed  in  respect  of  such  erasure,  and 
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Jan.  81. 1852.  to  Support  it  as  constituting,  along  with  the  deed  of  declaration, 
Bosweii  V.      *  ^^^^  *°^  effectual  entail  of  the  lands  and  estate  of  Auchinleck. 
Boswellfl        It  is  conceded  that  the  word  ^^  irredeemably'*  must  have  stood 
in  the  deed  as  early  as  on  the  21st  December  1776,  being  the  date 
wh6n  it  was  engrossed  in  the  Register  of  Tailzies.  The  deed,  as  a 
mortis  causa  settlement,  was  liable  to  be  revoked  or  altered  by  Lord 
Auchinleck  at  any  time  during  his  life,  so  that  it  could  only  take 
effect  at  his  death.     Under  the  reserved  power  competent  to  him^ 
Lord  Auchinleck  executed  the  deed  of  declaration  and  altera- 
tion of  the  8th  March  1781.     Both  deeds  are  recorded  in  the  Re- 
gister of  Entails,  the  second  deed  qualifying  the  first  deed,  but 
the  first  also  forming  part  of  this  second  deed,  and  being  adopted 
by  it,  and  the  whole  being  intended  to  take  effect  only  at  the 
granter's  death;    the   deed  of  declaration   must   therefore    be 
read  as  forming,  along  with  the  trust  deed,  one  settlement  of  en- 
tail.    Now,  it  is  important  that  the  entail  of  1776,  before  it  was 
registered  in  the  Books  of  Council  and  Session,  but  after  it  was 
recorded  in  the  Register  of  Tailzies,  and  after  the  words  must  have 
stood  as  they  now  appear,  remained  for  some  time  in  the  hands  of 
the  granter,  before  it  was  delivered  by  him  to  the  keeper  of  the  re- 
cords for  preservation.     The  legal  presumption,  therefore,  is  that 
Lord  Auchinleck  was  fully  aware  of  the  terms  of  the  prohibitory 
clause  in  the  entail  of  1776.     It  is  not  necessary  to  shew  that  the 
alteration  or  erasure  was  made  in  the  entail  of  1776  before  it  was 
executed.     Even  in  the  case  of  deeds  inter  vivos*  if  it  can  be  shewn 
that  an  erasure  or  alteration  has  been  made,  with  the  knowledge 
and  consent  of  the  granter,  before  delivery,  no  person  is  entitled 
to  found  upon  the  defect.    Henderson,  20th  Feb.  1802,  M.  17,059 ; 
Sutherland,  1st  July  1823,  2  S.  and  D.  394 ;  M'Lean,  20th  May 
1834,  12  S.  and  D.  613;   Whitehead,  19th  Feb.  1836,  14  S.and 
D.  544.     The  deed  of  declaration  is  competent  evidence  that  Lord 
Auchinleck  knew  and  adopted  the  contents  of  the  entail  of  1776, 
as  it  stood  upon  the  record.     Duff  v.  Earl  of  Fife,  17th  July 
1823.    The  omission  in  the  testing  clause  to  notice  erasures  may  be 
supplied  by  reference  to  another  writing.     Earl  of  Strathmore  v. 
Sir  J.  D.  Paul  and  Others,   House  of  Lords,   30th  July  1840; 
Redder,  1  Rob.  Ap.,  210,  Lord  Brougham's  opinion.     This  sub- 
sequent deed  of  declaration  being  in  every  respect  unexception- 
able, it  is  irrelevant  to  object  improbativeness  against  the  deed 
thus  referred  to,  and  set  up  by  the  granter  himself;  Itifflis  v.  Har- 
per,  18th  October  1831,  5  W.  and  S.,  785. 

IV.  The  pursuer  is  barred  from  challenging  the  validity  of  the 
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eDtail  by  his  own  aets  and  the  acts  of  all  the  guccessive  heirs  of  Jan.  si.  1852. 
entaily   whereby  they  adopted  and  recognised  the  entail  in  the    '^^'^ 
terms  in  which  it  has  been  recorded ;  E.  3,  8,  99 ;  E.  3,  3,  47.  BosweuJ 
This  doctrine  is  not  affected  by  the  decision  in  the  case  of  Shep^ 
herd  V.  Grants  there  being  here  no  attempt  to  reduce  the  entail,- 
or  declare  it  wholly  invalid  as  a  deed  of  conveyance,  6  BelPs  Rep.^ 
173.    The  Lord  Ordinary  (Wood)  repelled  the  defences,  and  de- 
clared in  terms  of  the  conelasions  of  the  libel. 

The  defenders  reclaimed,  and  the  case  was  debated  before  the 
Judges  of  the  whole  Court  in  November  1851. 

7'.  Mackenzie  and  the  Solicitor^  General  appeared  for  the  re- 
claimers. A  deed  is  not  improbative,  although  words  written  on 
an  erasure  in  an  important  part  of  the  deed  are  not  noticed  in 
the  testing  clause;  Bank  of  Scotland  v.  Telfer^  M.  16,909. 
Where  a  vitiation  occurs  in  an  important  part  of  the  deed,  if  it 
does  not  go  to  nullify  the  deed,  parole  proof  may  be  allowed  in 
support  of  it;  Laird  of  May  v.  Ross^  23d  February  1667,  M. 
12,279;  Arrat,  February  1730,  M.  12,285;  and  cases  cited  by 
Ersk.,  3,  2,  20 ;  Stair,  4,  42,  19,  under  head  "  3dly  ;"  Cumming 
y.  Presbytery  of  Aberdour,  ]8th  April  1821,  2  Rob.  Ap.  364; 
Lockhart  v.  Hamilton,  5th  March  1706,  M.  16,939.  The  negative 
prescription  has  been  extended  to  all  actions  with  regard  to  heri- 
table rights.  Bell's  Pr.  §  608 ;  Stair,  More's  Notes,  265,  summary 
of  cases  to  which  negative  prescription  applies ;  Paul  v.  Reid^ 
8th  February  1814,  F.C.;  Ross's  Leading  Cases,  182. 

Inylis  and  Dean  of  Faculty  (with  whom  P.  Fraser)  for  the  re- 
spondent.  The  testing  clause  gives  no  information  what  the 
word  was  origiually;  therefore  there  is  no  statutory  certainty 
that  there  is  a  prohibition  against  sales.  The  testing  clause  of 
the  deed  of  declaration  in  1781  does  not  apply  to  the  subscription 
of  the  deed  of  entail  executed  in  1 776.  There  is  therefore  no  simi* 
larity  between  this  case  and  the  case  of  Strathmore.  The  Record 
is  worth  nothing,  unless  it  prove  that  the  maker  of  the  deed  read 
the  register.  It  is  quite  incompcitent  to  establish  a  deed  by  writ 
or  oath.  The  testing  clause  is  part  of  the  deed,  Johnston  v. 
Caidstream^  30th  June  1843,  5  D.,  1297.  Thus  it  is  intrinsic 
proof  of  the  deed,  any  other  mode  of  proof  is  extrinsic. 

The  consulted  Judges  were  of  opinion  that  the  erasure  was  fatal 
to  the  entail. 

The  Lord  Justice- Clerk,  held  that  the  case  of  Bourtreehill 
bad  fixed  that  if,  in  a  deed  of  entail,  the  prohibitory  clause,  in- 
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Jan.  81. 1862.  tended  to  be  directed  against  sales,  prohibited  them  either  <<re- 
^^7.^'    deemably"  or  under  reversion,  such  prohibition  was  not  directed 

Boswells.  against  absolute  alienations — and  that,  because  the  word  ^^re- 
deemably"  occurred  (plainly  by  a  blunder)  and  not  **  irredeem- 
ably." In  the  present  case,  the  first  portion  of  the  word  now 
standing  in  the  clause  ^irredeemably"  was  written  on  an  erasure — 
**  irred,"  being  the  very  portion  of  the  word  which  made  it  different 
from  ^^redeemably,"  and  which,  if  correctly  written,  would  make  the 
prohibition  effectual.  The  clause  would  be  effectual  to  exclude  ab- 
solute alienations  only  if  that  portion  of  the  word  **  irredeemably" 
was  held  to  be  part  of  the  deed,  which  portion  was  written  on  the 
erasure.  The  erasure  was  then  indubitably  in  essentialibus — for 
that  very  part  alone  could  make  the  prohibition  answer  its  pur- 
pose. If  a  deed  of  tailzie  be  a  blundered  deed,  it  is  of  no  avail 
to  say  that  the  record  and  title  are  complete,  and  that  no  defect 
appears  on  them.  There  is  no  warrant  in  the  tailzie  for  that 
which  has  been  introduced  into  the  title.  And  no  length  of  pos- 
session under  such  titles  will  make  the  blundered  deed  of  tailzie 
one  whit  more  effectual  than  it  was  the  day  after  the  title  was  first 
made  up.  The  case  of  Redder  fixes,  in  a  very  emphatic  manner, 
that  erasures,  not  authenticated  in  the  testing  clause,  cannot  be 
supported  by  even  the  most  positive  proof.  The  principle  of  the 
testing  clause  is,  that  all  therein  stated  was  said  and  done  in  pre- 
sence of  the  granter,  and  before  subscription.  It  might  be  diffi- 
cult to  prove  cases  of  tampering  with  deeds,  after  a  lapse  of  time ; 
that  parties  might  erase  the  right  word  when  correctly  written, 
and  then  re-write  it  on  an  erasure  in  order  to  vitiate  the  deed ; 
but  because  such  things  might  be  done,  and  might  be  difficult  of 
detection,  that  would  not  surely  warrant  a  legal  and  conclusive 
inference  of  fraud,  in  a  case  where  fraud  was  not  even  suggested, 
so  as  to  entitle  the  Court  to  sustain  a  deed  which  actually  stood 
vitiated  in  essentialibus. 

Lord  Cockburn  considered  this  one  of  the  clearest  cases  that 
had  almost  ever  occurred  in  the  law  respecting  erasures,  in  so 
much  that,  unless  the  practice  and  understanding  of  the  country 
for  nearly  two  centuries,  explained  and  confirmed  by  direct  and 
unshaken  judgments,  was  to  be  now  subverted,  and  a  new  system 
introduced,  and  this,  by  mere  decision,  he  did  not  see  how  the 
interlocutor  of  the  Lord  Ordinary  could  be  altered.  The  letters 
written  on  this  erasure  were  not  merely  important;  they  were 
essential,  all  in  all,  to  the  prohibitory  clause ;  because  if  the  un- 
erased word  was  to  be  read  as  *^  redeemably,"  it  was  fixed,  by  the 
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case  of  Bourtreekill^  that  this  extinguished  the  prohibition  against  j^n.  31.  lafi'i. 
selling.  This  prohibition  could  not  be  effectual,  unless  the  word  '-'"^'"'^ 
be  "  irredeemably/'  The  word  could  not  be  left  out  altogether ;  boswcIIs! 
partly  because  some  of  it  was  there  unobjectiouably,  and  partly 
because,  without  it,  there  was  nothing  to  which  the  antecedent 
"  either"  could  apply.  The  four  letters  "  irre,"  or  the  five  letters 
'^irred,"  therefore,  constituted  in  effect  the  prohibition  against 
selling.  The  plain  and  understood  remedy  for  such  errors  as 
made  erasure  and  re-writing  convenient,  was  to  mention  them  in 
the  testing  clause,  or,  in  other  words,  to  identify  and  attest  them. 
Where  they  were  known  to  the  grantor  of  the  deed,  it  was  abso- 
lutely certain  that,  unless  there  be  forgetfulness,  they  would  be 
mentioned  in  thb  clause ;  and  forgetfulness  was  equivalent  to  their 
not  being  known  at  the  moment  of  signing.  Hence,  where  they 
were  not  mentioned,  the  legal  presumption,  and  the  reasonable 
conclusion  was,  that  they  were  not  known ;  and  if  they  really  were 
knoviri),  but  were  not  attested,  the  grantor,  who  thus  declined  to 
apply  the  legal  remedy  to  a  defect  which  he  saw,  could  not  blame 
the  law  for  dealing  with  him  and  his  successors  on  its  own  prin- 
ciples. Such  a  defect  in  a  principal  deed  cannot  be  corrected  in- 
cidentally by  a  separate  instrument.  It  is  doubtful  whether  it 
could  be  corrected  even  by  a  separate  deed  intended  for  the  purpose* 
What  we  have  here  is  only  certain  instruments  or  proceedings, 
from  which  it  is  inferred  incidentaUy^  that  the  flaw  in  the  previous 
deed  had  been  observed  and  adopted  by  the  granter ;  but  if  there 
be  no  prohibition  against  sales  in  the  entail,  it  is  not  easy  to  con- 
ceive how  it  can  be  put  there,  by  its  being  inserted  in  the  record 
or  titles. 

Lords  CoLONSAY,  Wood,  Robertson,  Cowan,  and  Murray, 
concurred  generally  in  holding  the  word  ^^  irredeemably^  impro- 
bative  and  unauthenticated,  and  the  prohibition  against  sale  there- 
fore ineffectual. 

\  Lords  Mbdwyn  and  Ruthbrfurd  were  absent  from  indisposi- 

tion when  the  case  was  debated. 

To-day  the  case  was  advised. 

The  Lord  Presidknt  and  Lord  Fullerton  agreed  with  the 
Consulted  Judges  in  holding  the  prohibition  vitiated  by  the  erasure. 

Lord  Cuninohamb  differed.  He  was  not  satisfied  that 
there  were  legal  grounds  for  sustaining  this  challenge.  That  the 
letters  of  the  word  specified  on  record  are  written  on  an  erasure 
is  unquestionable;  but  if  that  literal  correction  took  place  by 
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Jan.  81.  1852.  authority  of  the  granter  of  the  deed,  before  it  was  executed, 
j>^^^^^!^  or  before  it  was  delivered  forth  of  his  possession  as  a  delivered  and 
Boflwdils.  essential  title,  there  is  no  legal  ground  for  holding  the  deed 
as  null  and  inoperative,  especially  as  between  the  grantors  and 
grantees  and  their  heirs.  Unquestionably,  in  many  instances,  con- 
sent of  the  grantors  of  a  deed  to  ex  facie  alterations  has  been 
proved  by  noticing  the  erasure  in  the  testing  clause ;  but  in  no 
previous  authority  is  it  laid  down  so  broadly  as  in  the  pre- 
sent deliberation,  that  a  declaration  in  a  testing  clause  is  the 
onli/  way  of  proving  the  authenticity  of  the  correction  of  a  word  in 
a  deed.  On  the  contrary  it  has  been  held  that  oath  or  writ  may 
be  demonstrative  of  the  granter's  consent;  BosweU,  1708,  Diet, 
p.  17,025 :  Strathhem,  1st  Feb.  1837, 1  Rob.  Ap.  Cases,  p.  189 ; 
BeaticY.  Lambie,  26th  Dec.  1695;  Diet.  17,021.  He  found  it 
difficult  to  reconcile  these  precedents  with  the  reduction  of  the 
deed  libelled  on.  His  doubt,  therefore,  was  whether  there  was 
not  here  sufficient  evidence  to  prove  the  granter's  consent  as  clearly 
as  if  the  fact  had  been  set  forth  in  the  testing  clause.  In  the  first 
place,  the  word  redeemably  was  the  proper  word  to  use,  and 
there  was  no  inference  that  any  other  word  was  used ;  and  the 
hypothesis  that  the  word  first  written  might  have  been  **  redeem- 
able" would  only  shew  the  more  clearly  that  the  erasure  was  to 
correct  an  accidental  and  manifest  mistake,  before  the  granter 
parted  with  and  delivered  the  deed.  One  rule  must  be  applied 
to  all  written  instruments,  and  a  bill  of  exchange  has  been  sus- 
tained, though  altered  in  the  term  of  payment,  the  alteration  ap-- 
pearing  to  have  been  made  to  correct  a  mistake ;  Henderson^  7  C. 
20th  Feb.  1802.  Catton  v.  Simpson^  8  Ad.  and  E.  136.  Byles 
on  Bills  of  Exchange,  6th  ed.  i.  p.  255.  He  also  considered  the 
deed  of  declaration  a  clear  demonstration  of  the  intention  of  the 
granters,  and  proving  the  authenticity  of  the  previous  deed  of  entail. 
The  present  case  differs  from  that  of  Bourtreehill,  inasmuch  as 
in  that  case  a  word  of  clear  import  was  written  without  erasure, 
and  rendered  the  clause  nonsensical ;  but  here  the  clause  was 
consistent  with  the  word  "  irredeemably ;"  in  fact  it  was  the 
only  word  that  could  have  been  used  for  that  place  consistently 
with  the  sense  of  the  deed. 

These  views,  therefore,  induced  him  to  abstain  from  voting  for 
a  judgment  to  the  effect  of  reducing  the  entail. 

LoKD  Ivory  concurred  with  the  majority  of  the  Court,  though 
not  without  considerable  reluctance ;  and  only  because  he  felt  it 
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impossible  to  resist  the  authorities.  Had  the  question  been  open,  <^An.  8K  1S52 
he  would  have  entertained  serious  doubt  how  far  the  conclusion  ^^^^^ 
arrived  at  in  these  authorities  had  not  been  laid  down  somewhat  BosweUs 
too  absolutely,  and  without  a  due  regard  to  some  important  con- 
siderations which,  in  a  sound  legal  view,  should  have  gone  far  to 
qualify,  in  a  case  like  the  present,  the  mere  abstract  doctrine. 
The  result,  accordingly,  appears  to  be  attended,  in  its  practical 
application,  with  no  small  degree  of  danger.  Strong  presump- 
tions arise  as  to  the  original  authenticity  of  the  deed.  But  it  is 
too  late  for  the  Court  to  yield  to  considerations  of  this  kind.  We 
must  give  our  obedience  to  the  law  of  the  question,  as  it  has  been 
settled  by  previous  decisions.  If  there  is  to  be  a  change,  the  re- 
medy must  lie  with  the  Legislature.  But  he  most  assuredly  agreed 
with  an  opinion  expressed  by  Lord  Cowan,  that  it  is  high  time, 
that  in  order  to  obviate  and  remove  a  source  of  danger  to  title  so 
pregnant,  some  such  enactment  as  has  already  been  passed  with 
regard  to  erasures  in  iostruments  of  sasine  should  be  introduced 
in  reference  to  written  instruments  generally. 

The  Court,  therefore,  in  conformity  with  the  opinions  of  the 
j  Jndges  who  heard  the  cause,  refused  the  prayer  of  the  reclaiming 

note,  and  adhered  to  the  interlocutor  of  the  Lord  Ordinary  re- 
claimed against. 

Scott  and  Ctilleipie^  W.S.,  Agents  for  Pursuer. 
Holland  and  Thomson^  W.S.,  Agents  for  Defenders. 


I 
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FIRST  DIVISION. 
Orr  and  Barbbr  v.  the  Union  Bank  of  Scotland.  No.  153* 

LeUtr  of  credit — Forged  draft — Bq>etition — Liability — Scotch  and  Eng^ 
Ueh  hanks, — A.,  merchant  in  Glasgow,  obtained  a  letter  of  credit  from  a 
bank  in  Glasgow  upon  a  bank  in  England,  in  &vour  of  B.  and  C,  mer- 
chants in  LiverpooL  The  bank  in  England  paid  away  the  contents  of 
the  letter  of  credit  on  a  forged  draft : — Held  that  an  action  at  the  instance 
of  A.  B^  and  C,  for  repetition  of  the  amount,  did  not  lie  against  the 
Scotch  hank. 

This  was  an  action  to  obtain  repetition  from  a  bank  of  a  sum  oi^^^*  ^^*  ^^^^ 
money  given  for  a  letter  of  credit  which  had  been  cashed  to  aorr&c  v^he  ' 
party  who  had  absconded  with  the  money.  Union  Bank  of 

Upon  the  22d  October  1844,  the  late  Mr  Gordon  Campbell,  ^^*°'*' 
merchant  in  Glasgow,  with  the  view  of  making  a  remittance  to  the 
pursuers,  Orr  and  Barber,  at  Liverpool,   paid  into  the  Union 
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Jan.  81.  1853-  Bank  at  Glasgow  a  sum  of  £460 :  98.,  and  received  in  return  a 
^   ~^  ^^'    letter  of  credit,  addressed  to  the  Manchester  and  Liverpool  Dis- 

Orr  &c. ».  the       .  '  .      i      *  n      . 

Union  Bank  oi  tnct  Banking  Company,  in  the  followmg  terms : — 
'^'^'^^  Union  Bank  op  Scotland, 

Glasgow^  22d  October  1844. 

No.  15,583,  A,  A. — Please  to  honour  the  drafts  of  Messrs  Orr 
and  Barber  to  the  extent  of  £460  :  98.,  which  charge  to  the  Bank. 
— I  am  your  very  obedient  servant, 

(Signed)         Ja.  Watson,  Cashier. 

£460  :  9s Entered,  M.  G-  H. 

To  the  Manchester  and  Liverpool  District  Bank,  Liverpool. — 
"  Not  transferable." 

On  the  same  day  Mr  Campbell  wrote  with  it  to  Messrs  Orr  and 
Barber ;  and  the  letter  of  advice,  with  the  letter  of  credit  itself, 
reached,  in  due  course  of  post,  the  counting  house  of  these  parties. 
When  the  letter  of  credit  reached  Liverpool,  Mr  Orr,  the  only 
partner  of  the  firm  resident  in  this  country,  was  absent  in  Ireland. 
During  his  absence  their  clerk,  F.  R.  Smith,  was  left  in  charge  of 
the  office,  and  he  advised  Mr  Campbell  of  the  receipt  of  the  letter 
of  advice,  and  accompanying  remittance.  When  Mr  Orr  returned, 
Smith  had  absconded,  and  in  the  meantime  the  letter  of  credit 
had  been  presented  to  the  Manchester  and  Liverpool  District 
Bank,  along  with  a  draft  for  the  whole  sum  contained  therein, 
bearing  to  be  subscribed  ^*  Orr  and  Barber."  This  draft  was 
honoured  by  the  Liverpool  Bank,  who  retain  it  and  the  letter  of 
credit  as  the  evidence  and  voucher  of  payment ;  but  Messrs  Orr 
and  Barber  aver  that  that  payment  was  made  upon  a  forged  draft, 
and  as  the  Liverpool  Bank  refuse  to  make  a  second  payment^ 
the  present  action  has  been  instituted  for  repetition  of  the  sum 
paid  into  the  hands  of  the  defenders  at  Glasgow  by  Mr  Campbell. 

This  action  was  raised  at  the  instance  of  Orr  and  Barber,  and 
also  by  Campbell,  as  executor  and  representative  of  his  brother, 
^*  both  parties  suing  as  principals,  and  not  one  with  the  consent 
of  the  other."  The  ground  of  action  was  based  upon  the  aver- 
ment, that  the  defenders  failed  to  perform  what  they  undertook 
to  do,  in  consideration  of  the  £460  :  9s.,  and  did  not  effectually  es- 
tablish a  credit  with  the  Liverpool  District  Bank  in  favour  of  Orr 
and  Barber ;  and  that  that  bank  did  not  accept  or  fulfil  the  mandate 
contained  in  the  letter  of  credit,  and  did  not  Honour  the  drafts  of 
Orr  and  Barber  to  the  extent  therein  mentioned,  or  to  anv  extent. 

The  defenders  (the  Union  Bank)  lodged  iu  process  documentary 
evidence  to  prove  that  in  the  accounts  between  the  banks,  the  Union 
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Bank,  as  on  the  22d  Oct.  1844,  credited  the  Liverpool  Bank  with  Jan.  81.  1852. 
the  payment,  and  that  these  accounts  were  at  once  settled  accord-     '^'^^v^^ 
ing  to  the  invariable  practice  subsisting  between  the  two  banks,  union  Bank  of 

The  Lord  Ordinary  having  found  for  the  defenders,  the  piur-^^*^^ 
suers  reclaimed.      The  process  was  debated  last  Session,  and  the 
Court  ordered  cases  to  be  prepared,  and  to  be  laid,  along  with 
the  whole  cause,  before  the  Judges  of  the  whole  Court,  for  their 
opinion. 

For  the  pursuers  it  was  contended  that  a  letter  of  credit  is  not 
a- transference  of  debt.  It  is  merely  a  mandate  to  the  party  ad- 
dressed to  supply  the  person  named  in  the  letter  with  a  sum  of 
money,  and,  upon  doing  so,  to  charge  it  to  the  writer  of  the  let- 
ter. But  no  debt  arises  against  the  writer  of  the  letter  until  the 
request  in  the  letter  is  complied  with.  1  Bell  Com.  373 ;  Lex 
Mercatoria,  by  Bearves,  I,  p.  606 ;  MoUoy  de  Jure  Marit.  B.  IL 
c.  10,  §  36 ;  Pothier  Contrat  de  Change,  Part  II.  Art  3,  §  3,  No. 
236.  Payment  upon  a  forgery  is  a  nullity,  and  cannot  be  charged 
upon  the  party  whose  name  is  forged.  Thomson  on  Bills,  p.  258. 
See  Note ;  Borland  v.  the  Thistle  Bank^  Feb.  768  ;  Mor.  Diet.  p. 
877 ;  Byles  on  BUls  of  Exchange,  6th  Ed.  p.  266 ;  Chitty  on  Bills, 
8th  Ed.  p.  425-26 ;  Bayley  on  Bills,  5th  Ed.  pp.  318,  320-22,  369, 
and  37 1 ;  Storie  on  Promissory  Notes,  p.  464 ;  Johnson  v.  Waidle^ 
Bingham's  New  Cases,  3,  p.  225.  See  also  Bell's  Com.  1,  p. 
373 ;  Starkie  on  Evidence,  last  Ed.  p.  780 ;  Calder  v.  Aitchisony 
10th  September  1831  ;  House  of  Lords  Rep.  5  M.  and  S.  410; 
Pothier  Contrat  de  Change,  p.  2,  Art.  3,  §  3 ;  Bolt,  4  Bing.  p. 
473  ;  Main  v.  BaUeyy  10  Ad.  and  Ellis,  p.  616 ;  Thomson,  p.  320. 
It  was  not  necessary  to  give  Orr  and  Barber  a  title  to  sue  that 
they  should  themselves  be  contracting  parties  with  the  defenders, 
provided  a  stipulation  was  made  or  implied  in  their  favour.  Stair, 
1,  10,  5,  p.  95 ;  Ersk.  3,  1,8;  Marchington  v.  Vernon ;  Bos.  and 
Pul.  Rep.  1,  p.  101.     See  Note. 

The  defenders  maintained  that  the  obligation  undertaken  by 
them,  by  granting  the  letter  of  credit  has  been  fully  discharged  and 
implemented.  They  deny  that  they  became  bound  to  guarantee 
Messrs  Orr  and  Barber  should  actually  receive  into  their  hands  the 
sum  of  L.460,  9s.  They  contend  that  the  only  obligation  under- 
taken by  them  was  to  establish  a  credit  with  the  Liverpool  Bank  in 
favour  of  Orr  and  Barber,  and  that  as  they  granted  a  good  and 
available  letter  of  credit  on  the  Liverpool  Bank,  being  a  solvent 
bank,  no  recourse  can  lie  against  the  defenders  at  the  instance  either 
of  Campbell's  representatives,  or  Orr  and  Bather,  unless  they  return 
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Jan.  31.  1662.  ^  the  defenders  the  lefcter  of  credit  dishonoured  and  unpaid.  They 
'^  '""^    €&&  only  be  liable  to  repeat  to  Campbell,  if  he  could  have  no  de- 
u"ion  BtiiA  oi'®'''^  *^  *^  action  at  the  instance  of  Orr  and  Barber  for  payment 
Scotland.        of  the  sum  due  by  him  to  them.      But  by  transmitting  the  letter 
nf  credit,  Campbell  has  discharged  his  debt.     Warunck  v«  NoakeSj 
31st  June  1791.     Peake's  Cases,  p.  67.     The  letter,  therefore, 
quoad  Campbell  was  a  good  document,  and  he  has  therefore  no 
title  to  insist  in  this  action.     See  also  Bayley  on  Bills,  p.  138. 
The  Liverpool  Bank  having  paid  upon  a  forgery,  the  forged  docu« 
ment  is  the  property  of  Orr  and  Barber,  who  are  entitled  to  re- 
ceive it  from  that  bank.  But  no  action  lies  at  their  instance  against 
die  defender,  who  never  contracted  with  them,  Johnson  v.  fVi  dle^ 
Nov.  8.  1836.     Bingham's  New  Cases,  voL  iii.,  p.  225. 
The  case  having  been  again  called  to-day^ — 

N,  C.  Campbell  appeared  for  the  pursuers. 

Infflit  and  fVood  for  the  defenders. 

The  Lord  President  announced  that  a  majority  of  the  con- 
sulted Judges  were  of  opinion  that  the  conclusions  against  the  bank 
were  not  well-founded.  His  own  previous  opinion  was  thus  con- 
firmed. The  duty  of  the  (Jnion  Bank,  after  having  received  the 
money  from  Campbell  was  quite  plain.  It  was  to  establish  a  credit 
in  favour  of  Orr  and  Barber  at  Liverpool ;  and  this  duty  was  regu- 
larly performed  by  them.  The  credit  was  acted  on,  and  the  con- 
tents of  the  letter  were  handed  over  to  the  person  left  in  charge 
of  the  place  of  business  of  Orr  and  Barber,  and  admittedly  en- 
titled to  receive  their  letters.  The  clerk  absconds,  and  the  simple 
^question  now  is, — Is  this  an  action  the  conclusions  of  which  can 
be  sustained  against  the  Union  Bank  in  consequence  of  anything 
they  may  have  done.  It  is  impossible  to  find  any  grounds  in  law 
on  which  to  found  neglect  of  duty  on  their  part,  and  there  is  no- 
thing else  which  would  render  them  liable.  They  established  at 
Liverpool  all  that  was  required  of  thera ;  and  it  is  plain  to  demon- 
stration, therefore,  that  it  is  not  to  the  Union  Bank  that  the  pur- 
suers must  look  for  redress.  As  to  English  law,  we  have  nothing 
to  do  with  it.  We  are  to  administer  our  own  law  ;  and  all  we  have 
to  determine  is,  whether  there  is  a  good  ground  of  action  against 
the  Union  Bank  of  Glasgow,  to  compel  them  to  pay  the  amount 
of  this  letter  of  credit,  which  has  passed  away  from  them  entirely. 
He  concurred  in  the  opinions  of  the  consulted  Judges  that  there 
was  not. 

Lord  Fullbrton.  This  case  is  one  of  great  nicety,  and  cer- 
tainly of  great  practical  importance.     Such  a  claim  as  that  of  the 
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pursuers  requires  to  be  very  rigorously  investigated ;  and  the  effect  Jan.  81. 1^2. 
of  such  inquiry  on  me  has  been  to  create  a  very  decided  opinion  ^ 

that  the  action  cannot  be  sustained*     On  the  supposition  that  all  Union  Book  of 
the  parties  are  subject  to  the  jurisdiction  of  the  Courts  in  this  ^^'^""*" 
country,  can  there  be   a  doubt  that  your  Lordships  would  reject 
the  claim  as  now  made,  and  would  oblige  those  pursuers  to  pro- 
ceed against  the  bank  who  cashed  the  cheque,  as  the  party  truly 
in  fault  ?  and  this  seems  to  rest  on  a  very  obvious  principle.  While 
the  draft  or  cheque  is  the  voucher  against  the  receiver  of  the 
nH>ney  of  its  payment^  the  letter  of  credit  on  which  the  bank  pays 
is  the  voucher  of  that  bank  against  the  bank  by  which  the  letter 
viras  granted.     When  the  persons,  then,  who  have  bought  the 
letter  of  credit^  and  got  it,  choose,  like  the  pursuers,  to  demand 
repayment  of  the  price,  it  is  clear  that,  in  order  to  support  that 
demand,  they  must  produce  and  redeliver  the  letter  of  credit. 
No  doubt,  when  admitted  that  it  has  not  been  acted  on,  its  pro- 
duction is  of  no  importance.     It  may,  like  any  other  mandate  not 
acted  on,  be  recalled.     But  when,  on  the  other  hand,  the  corre- 
spondent avers  that  the  credit  has  been  acted  on,  and  payment 
made,  and  he  retains  the  letter  of  credit  as  a  voucher,  it  is  indis- 
pensable for  the  parties  claiming  repayment  of  the  money  from 
the  bank  which  received  it,  to  recover  the  letter  of  credit,  the 
voucher  between  the  two  banks,  out  of  the  hands  of  the  bank  re- 
taining it,  before  they  can  advance  one  step  in  the  action.     Now, 
that  is  the  case  here  ;  and  the  conclusive  answer,  in  these  circum- 
stances would  have  been.  Take  your  steps  against  the  bank  which, 
as  you  aver,  paid  unduly  ;  you  can  have  no  claim  against  us  till 
you  restore  to  us  the  letter  of  credit  which  is  retained  by  our  cor- 
respondents as  a  voucher  against  us  in  accounting  with  us,  the 
Union   Bank.      The  circumstance  of  the  correspondents,   the 
Manchester  and  Liverpool  District  Bank,  being  subject  to  the 
law  of  England,  really  makes  no  difference  in  the  case.     That 
bank  must  either  pay  or  redeliver  the  letter  of  credit ;  and  if  they 
aver  as  the  ground  of  their  refusal  that  the  money  was  paid,  that 
will  just  raise  the  question  with  the  proper  parties  in  England 
which  the  pursuers  now  seek,  most  unreasonably,  to  press  against 
the  defenders  here,  whether  or  not  it  was  a  payment  which  is  good 
against  the  pursuers.    But  to  find  the  defenders  liable  to  repay, 
while  the  pursuers  cannot  redeliver  the  letter  of  credit,  given 
only  in  consideration  of  the  advance,  seems  unsupported  by  every 
principle  of  law,  or  even  of  ordinary  fair  dealing.     I  think  that  the 
defenders  ought  to  be  assoilzied. 
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Jan.  SI.  1862.     LoRD  CuNiNGHAMB  dso  coDCQiTed.     The  case  of  Wartoick  v. 
Orr&rC^the  -^^*^*»  '  Peake's  Cases,  p.  67,  shews  that  parties  in  England  deli- 
Union  BankofTering  a  bill  for  value  to  an  onerous  purchaser,  and  which  is  de- 
spatched by  post  to  a  third  party,  in  terms  of  his  request,  is  not 
responsible  for  the  contents  of  the  bill  if  it  is  lost  or  embezzled ; 
and  the  case  of  Johnson  v.   Windle^  3  Bing.  N.  Cases,  p.  226, 
proves  that  there  is  no  excuse  for  not  bringing  the  action  in  Eng- 
land against  the  parties  who  committed  the  wrong  (if  any  was 
committed)  on  the  ground  that  a  suit  could  not  be  maintained 
in  England  against  the  District  Bank  for  want  of  the  bill.     Now, 
looking  on  the  present  as  a  case  of  mandate  or  obligation  in 
mercantile  business,  I  am  of  opinion  that  this  is  a  case  jurit 
gentium^  and  depends  on  the  law  of  trade  generally,  and  not  on 
any  point  peculiar  to  our  municipal  system.     If  so,  it  is  believed 
to  be  the  custom  of  the  Supreme  Courts  both  of  England  and 
Scotland,  from  the  obvious  policy  of  making  the  law  of  trade  the 
same  over  the  whole  empire,  to  admit  authoritative  precedents  in 
each  country  of  intelligible  and  clear  import,  without  seeking  the 
aid  of  foreign  counsel. 

In  these  circumstances,  he  could  not  sustain  the  present  action 
against  the  defenders,  whose  conduct  had  been  altogether  blame- 
less and  unexceptionable,  when  the  parties  alleged  to  have  been 
chiefly  in  fault  in  paying  on  a  forged  receipt  are  not  sued,  though 
amenable  in  their  own  forum. 

Lord  Ivort  concurred  with  the  majority  of  the  Court.  He  had 
no  hesitation  whatever  about  the  case.  As  well  might  the  assig- 
nee of  a  bond,  where  the  assignation  had  been  duly  intunated  and 
recognised  by  the  debtor,  attempt  to  fall  back  upon  his  cedent, 
when  payment  had  been  obtained  to  such  assignee's  prejudice, 
under  forgery  of  his  name,  or  as  well  might  the  indorsee  of  a  bill 
duly  accepted  fall,  back  upon  the  drawer  where  payment  had  on  a 
similar  forgery  been  obtained  from  the  acceptor,  as  that  the  party 
in  whose  favour  the  letter  of  credit  was  here  conceived,  should  be 
allowed  to  fall  back  upon  the  bank  with  whom  that  letter  of  credit 
originated.  The  pursuers  have  mistaken  their  remedy.  That  re- 
medy lies,  at  all  events,  in  the  first  instance,  against  the  English 
bank,  who  have  made  payment  on  the  faith  of  the  forgery.  As 
in  a  question  with  themy  the  forgery  gives  no  title.  And  whatever 
may  be  the  law  of  England  on  the  subject,  in  reference  to  our 
own  law,  the  document  being  now  in  the  hands  of  a  party  who 
stands  upon  it  as  a  valid  voucher  of  payment,  an  action  for  payment 
does  not  lie  here  against  the  Union  Bank.    There  is  nothing  in  the 
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circumstances  to  warrant  placing  the  defenders  in  the  diBadvan-«'«^J^JJ;l®'^2« 

tageouB  position  of  being  compelled  to  pay  twice,  or,  having  al- (>„.&€.  p.  the 
ready  paid,  to  bear  the  burden  of  litigation  in  an  action  to  which  Union  Bank  of 
the  English  bank  has  not  even  been  called  as  a  party,  and  where 
no  decree  that  can  be  pronounced  will,  of  course,  avail  the  defend- 
ers against  that  party. 

The  Court,  *^  in  conformity  with  the  opinions  of  a  majority  of 
the  whole  Judges,  recall  the  interlocutor  of  the  Lord  Ordinary, 
sustain  the  defences,  assoilzie  the  defenders,  and  decern ;  find  the 
defenders  entitled  to  their  expenses,  appoint  an  account  thereof  to 
be  lodged,  and  remit  to  the  Auditor  to  tax  the  same,  and  to  report." 

John  Mariin^  W.S.,  A^rent  for  Parsuers. 
AneUrMons  and  fVoodf  W.S.,  Agents  for  Defeoderft. 


SECOND  DIVISION. 

Dixon  t?.  Rankbn.  j^^^  ^g^^ 

Master  and  Servant — Liability  of  Master, — ^A  master  will  be  held  liable 
In  damages  for  injuries  done  to  a  workman  in  his  service,  in  the  course 
of  his  employment,  by  a  fellow-workman,  also  in  the  master's  service. 

This  was  an  advocation  from  the  Sheriff-Court  of  Glasgow,  jan.  ai.  i852. 
The  action  was  brought  by  Mrs  Ranken,  the  widow  of  a  work- 
man in  Dixon's  employment,  against  Dixon  for  damages,  for  the  alnkeiu' 
injury  and  loss  sustained  by  her  through  the  death  of  her  husband, 
caused  by  the  negligence  of  a  fellow-workman,  also  in  the  em- 
ployment of  the  defender,  in  working  a  coal-pit  of  the  defender. 
The  Sheriff-substitute  (Skene)  found  the  defender  liable  in  da- 
mages, and  to  this  judgment  the  Sheriff  (Alison)  adhered. 

Dixon  presented  a  note  of  advocation,  but  the  Lord  Ordinary 
(Colonsay)  adhered,  and  Dixon  reclaimed. 

Fatten  (with  whom  Inglis)  for  advocator,  argued,  that  from  the 
facts  brought  out  in  evidence  the  pursuer  had  no  claim  for  damages. 
But  even  supposing  it  proved  that  the  death  of  her  husband  had 
been  occasioned  by  the  act  of  his  fellow-workman,  Dixon  could 
not  be  held  liable.  Hutchison^  2'2d  May  1850,  19  Law  Journal ; 
Exchequer,  p.  296;  Wigmore,  22d  May  1860,  20  Law  Journal, 
Priestley  v.  Fowler ^  3  L.  and  W.  p.  1. 

Fattison  (for  respondent.)  The  liability  of  the  master  to  his 
servant  for  injuries  done  by  his  fellow-servant,  has  never  been  dis- 
puted in  Scotland,  whatever  may  be  the  law  in  England.     Sword 
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Jan.  31. 1852.  V.  Cameron  and  Gellatly^  13th  Feb.  1839.      There  are  not  many 
^!^  ^         cases  which  can  be  cited,  just  because  the  rule  never  has  been 

Dixon  »•  J.  ,  "^ 

Kanken.  disputed. 

At  advising, 

The  Lord  Justicb-Clbrk»  after  going  over  the  evidence,  which 
he  held  to  establish  that  the  injuries  had  been  caused  by  the  neg- 
ligence of  the  fellow-workman,  said — It  is  said,  entirely  on  the  au- 
thority of  certain  decisions  and  opinions  of  the  courts  of  England, 
that  the  master  is  not  responsible — as  I  understand  in  any  circum- 
stances— to  those  employed  by  him  for  any  injuries  caused  by  the 
carelessness,  inattention,  and  unskilfulness  of  other  servants  in  his 
employment.  That  there  are  many  cases  in  which  the  master  will 
not  be  liable  for  injuries  done  by  his  servants,  whether  to  a  third 
party  or  to  another  servant  acting  at  the  time  in  his  master's  ser- 
vice is  quite  true ;  but  such  exceptions  (for  such  they  are  in  the 
law  of  Scotland),  depend  on  the  state  of  the  facts  and  the  nature 
of  the  misconduct  in  the  particular  case.  These  exceptions  will 
cover  some  of  the  extreme  cases  put  in  the  English  opinions ; 
while  others  of  these  cases  seem  to  apply  to  the  master's  liability 
to  third  parties.  I  observe,  so  far  as  I  can  follow  or  understand 
the  English  ca^es,  that  the  Judges  lay  down  the  doctrine  that  by 
the  law  of  the  Contract  of  Service  as  fixed  in  England,  the  ser- 
vant runs  all  risks  arising  from  the  misconduct  and  unskilfulness 
of  other  servants  of  the  same  master,  for  the  dangers  from  such 
are  risks  incident  to  the  labour  he  undertakes  in  that  particular 
service.  If  this  is  the  law  of  England,  then  the  decisions  re- 
ferred to  follow  necessarily.  But  this  forms  only  another  instance 
from  which  it  appears  how  widely  different  in  essential  principles 
are  some  of  the  most  common  contracts  of  the  law  of  Scotland  and 
England. 

The  law  of  Scotland  as  to  the  contract  of  service  in  regard  to 
such  matters  as  are  here  raised  is  perfectly  fixed.  The  master's 
primary  obligation  in  every  contract  of  service  in  which  his  work- 
men are  employed  in  a  hazardous  and  dangerous  occupation,  for 
his  interest  and  profit,  is  to  provide  for  and  attend  to  the  safety  of 
the  men.  That  is  his  first  and  leading  obligation,  paramount 
even  to  that  of  paying  for  their  labour.  This  obligation  in- 
cludes the  duty  of  furnishing  good  and  su£Scient  machinery  and 
apparatus,  and  of  keeping  the  same  in  good  condition  —  and 
the  more  rude  and  cheap  the  machinery,  and  the  more  liable  on 
that  account  to  cause  injury,  the  greater  his  obligation  to  make 
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up  for  its  defects  by  the  attention  necessary  to  prevent  such  Jan.  81.  18&2. 
injury.     In  his  obligation  is  equally  included,  as  he  cannot  do    .^"^^'""^^ 
every  thing  himself,  the  duty  to  have  all  acts  by  others  whom  he  aanken. 
employs,  done  properly  and  carefully,  in  order  to  avoid  risk.  This 
obligation  is  not  less  than  the  obligation  to  provide  for  the  safety 
of  the  lives  of  his  servants  by  fit  machinery.     The  other  servants 
are  employed  by  him  to  do  acts  which,  of  course,  he  cannot  do  him- 
self, but  they  are  acting  for  him,  and  instead  of  himself,  as  his 
hands.     For  their  careful  and  cautious  attention  to  duty,  and  for 
their  want  of  vigilance,  and  for  their  neglect  of  precaution  by 
which  danger  to  life  may  be  caused,  he  is  just  as  much  responsible 
as  he  would  be  for  such  misconduct  on  his  own  part,  if  he  were 
actually  working  or  present.     And  this  particularly  holds  as  to 
the  person  he  entrusts  with  the  direction  and  control  over  any 
of  his  workmen,  and  who  represents  him  in  such  a  matter.     The 
servant,  then,  in  the  contract  of  service  in  Scotland,  undertakes 
no  risk  from  the  dangers  caused  by  other  workmen  from  want 
of  care,  attention,  prudence,  and  skill,  which  the  attention  and 
presence  of  the  master,  or  others  acting  for  him,  might  have  pre- 
vented.    His  master  is  bound  to  protect  him  from  such  dangers. 
There  have  been  many  cases  in   Scotland,  at  all  periods,  and 
during  the  last  fifty  years,  a  very  large  number,  which  proceeded 
on  this  as  a  fixed  principle  of  the  law  as  to  the  contract  of  service. 
Of  course  there  arise  a  number  of  cases  in  the  varied  trades  of 
modem  society,  in  which  the  acts  of  the  servants  may  be  of  such 
a  kind  that,  although  not  criminal,  they  yet  do  not  involve  the 
master  in  liability ;  and  in  such  cases  the  law  was  clearly  admitted 
tm  all  bands,  although  its  application  was  matter  of  nicety.     The 
ease  of  Sword  is  a  case   which  eminently  and  very  strongly 
brings  out  the  doctrine  of  the  law  of  Scotland.      The  injury 
there  was  caused  by  the  culpable  negligence  or  rashness  of  the 
other  workmen  employed  by  the  tenant  of  the  quarry,  in  pre- 
cipitately firing  off  a  blast,  contrary  to  the  plain  precautions  re- 
quired for  the  safety  of  the  men.     The  law,  that  the  master  is 
liable  for  injuries  done  by  servants  to  one  another,  was  not  dis- 
puted.    The  sole  question  was,  in  truth,  whether  the  pursuer 
was  not  to  blame,  and  was  not  himself  the  sole  cause  of  the  injury 
he  received.     I  refer  to  the  full  notes  of  Lord  Cockburn,  and  to 
the  detailed  opinions  of  Lord  Oillies,  of  the  late  Lord  President 
and  Lord  M'Kenzie,  to  shew  how  perfectly  settled  and  rooted  is 
the  doctrine  of  the  law  of  Scotland  as  to  the  contract  of  service 
as  to  this  point.     It  is  in  vain  to  attempt  to  disturb  it  in  this 
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Jan.  81.  1852.  Court ;  and  having  heard  what  is  now  advancedy  I  have  only  to 

^^^'"^^'^     say,  that  I  shall  not  regard  the  point  as  again  open  for  argument, 

Banken.  But  Ihen  it  is  quite  within  this  doctrine,  as  settled  in  our  law, 

to  contend  that  the  fault  of  the  man  himself  occasioned  the  injury, 

or  that  the  other  workmen  were  versantet  in  iUieUo^  or  that  he  and 

they  were  misconducting  themselves. 

No  attention  whatever  can  be  paid  to  the  plea  in  this  case,  that 
the  workmen  were  told  to  hold  on,  and  that  they  did  not  do  so, 
and  so  violated  the  instructions  given.  The  master  is  bound,  in 
such  a  case,  to  have  such  control  over  the  men  as  will  ensure  that 
being  done  which  their  safety  requires.  Every  kind  of  neglect 
and  carelessness,  on  the  part  of  the  workmen,  is  a  violation  of  in- 
structions, direct  or  implied ;  and,  therefore,  to  admit  this  plea, 
would,  in  truth,  be  to  protect  the  master  in  almost  every  ease 
from  the  consequences  of  the  negligence  and  recklessness  of  his 
workmen. 

Lord  Mbdwtn  gave  no  opinion  on  the  point  of  law,  as  he  held 
the  facts  in  evidence  did  not  establish  the  case  of  the  pursuer. 

Lord  Cockburn  concurred  with  the  Lord  Justice-Clerk  as  to 
the  effect  of  the  evidence.  The  plea  that  the  master  i»  not  liable 
rests  solely  on  the  authority  of  two  or  three  very  recent  deci- 
sions of  English  Courts.  And  these  decisions  certainly  do  seem 
to  determine,  that  in  England,  where  a  person  is  injured  by 
the  culpable  negligence  of  a  servant,  that  servant's  master  it 
liable  in  reparation,  provided  the  injured  person  was  merely 
one  of  the  public;  but  that  he  is  not  so  responsible,  if  the  per- 
son injured  happened  to  be  a  fellow  warhman  of  the  delinquent 
servant.  It  is  said,  as  an  illustration  of  this,  that  if  a  coach- 
man kills  a  stranger  by  improper  driving,  the  employer  of  the 
coachman  is  liable  ;  but  tliat  he  is  not  liable  if  the  coachman  only 
kills  the  footman.  If  this  be  the  law  of  England,  I  speak  of 
it  with  all  due  respect.  But  it  most  certainly  is  not  the  law  of 
Scotland.  I  defy  any  industry  to  produce  a  single  decision,  or 
dictum,  or  institutional  indication,  or  any  trace  of  any  authority  to 
this  effect,  or  of  this  tendency,  from  the  whole  range  of  our  law. 
If  such  an  idea  exists  in  our  system,  it  has  as  yet  lurked  unde- 
tected. It  has  never  been  directly  condemned,  because  it  has 
never  been  stated.  The  case  of  Sword  gave  the  Court  a  fair  op- 
portunity of  applying  the  principle  if  it  existed, — ^for  there  it  was 
a  workman  who  had  been  hurt  by  the  negligence  of  his  fellow 
workers, — but  the  employer  was  found  liable.  Many  similar  cases 
have  occurred,  and  they  have  all  been  disposed  of  without  the  in- 
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terference  of  tbb  conception.     The  whole  course  of  our  practice  Jan.  81. 1852. 
has  proceeded  on  the  assumption  that  the  liability  of  an  employer  .y^'*^"^'^"*''^ 
did  not  cease,  merely  because,  besides  employing  the  wrong-doer,  uanken.' 
he  also  employed  him  to  whom  the  wrong  was  done. 

I  am  clear  for  adhering  to  our  own  rule,  and  to  our  own  legal 
and  practical  habits.  The  new  rule  seemed  to  be  recommended 
to  us  not  only  on  account  of  the  respect  due  to  the  foreign  tri- 
bunal— the  weight  of  which  we  all  acknowledge — ^but  also  on  ac- 
count of  its  own  inherent  justice*  This  last  recommendation  fails 
with  me,  because  I  think  that  the  justice  of  the  thing  is  exactly  in 
the  opposite  direction.  I  have  rarely  come  upon  any  principle 
that  seems  less  reconcileable  to  legal  reason.  I  can  conceive 
some  reasons  for  exempting  the  employer  from  liability  altogether ^ 
but  not  one  for  exempting  him  only  when  those  who  act  for  him 
injure  one  of  themselves.  It  rather  seems  to  me  that  these  are 
the  very  persons  who  have  the  strongest  claim  upon  him  for  repa- 
ration ; — ^because  they  incur  danger  on  his  account,  and  certainly 
are  not  understood,  by  our  law,  to  come  under  any  engagement  to 
take  these  risks  on  themselves.. 

Lord  Murray.  I  do  not  pretend  to  know,  and  have  not 
examined  the  law  of  England  on  the  present  question.  But  one 
point  I  hold  to  be  clear  by  the  law  of  Scotland,  that  a  master 
who  carries  on  a  manufacture  of  any  kind  in  which  the  lives  of 
those  in  his  employment  are  exposed  to  danger,  is  bound  to  have 
all  his  machinery,  &c.  in  a  most  sufficient  state.  Here-  the  evi- 
dence shews  it  was  not,  and  I  therefore  cannot  hesitate  to  hold 
the  master  liable. 

The  Court  adhered. 

Walker  and  Melville^  W.S.,  Advocator's  Agents. 
John  Bodgersj  S.S.C.,  Respondent's  Agent 


COURT  OF  EXCHEQUER. 
Before  Lord  Rutherfurd.  ^o*  1^^* 

Hbr  Majesty's  Advocate-General  v.  Rate. 

Excise — Unentered  Apartment^Contravenlion  of  7th  and  Sth  Oeo.  IV.y 
Sees.  32-53— Liability  of  distillers  for  acts  of  their  servants. 

This  was  a  prosecution  to  recover  from  the  defendant,  who  is  ^«^-  2- 1®^^- 
a  distiller  in  Haddingtonshire,  the  penalties  incurred  for  deposit-  ^  ^  j^^^^ 
ing  spirits  in  unentered  places,  and  preventing  excise  officers  gain>cate-6enerai 

V.  Bate. 
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Feb.  2. 1852.  ing  entrance  thereto.  The  information  lodged  against  Mr  Rate 
H  ujiT  consisted  of  four  counts,  and  charged  bim — Ist,  with  having  taken 
cate-General  eight  gallons  of  spirits  from  the  stilU  not  directly  to  the  spirit  re-^ 
V.  Rate.  ceiver,  but  to  a  certain  unentered  room  in  the  distiller's  premises, 
and  destroyed  it  before  an  account  of  the  strength  and  quantity  of 
the  said  spirits  hlad  been  taken  by  the  proper  officer,  in  contraven- 
tion of  the  4tb  George  IV.,  cap.  94,  sec.  25 — ^penalty,  L.200 ;  2d, 
with  allowing  the  said  eight  gallons  of  spirits  to  be  stored  in  an  un- 
entered apartment  occupied  by  one  of  his  employees,  in  contraven- 
tion of  the  37th  clause  of  said  statute — penalty,  L.500 ;  3d,  with 
hindering,  obstructing,  and  preventing  officers  of  excise  from  enter- 
ing the  said  apartment,  in  contravention  of  the  104th  section  of  the 
same  act. — ^penalty,  L.200  ;  and^  4th,  with  removing,  depositing,  or 
concealing  the  said  spirits,  with  intent  to  defraud  the  revenue,  in 
contravention  of  the  7th  and  8th  George  IV.,  c.53,  sec.  32 — pen- 
alty, L.IOO. 

A  number  of  witnesses  on  both  sides  gave  evidence,  from  which 
it  appeared  that  the  spirits  had  been  removed  from  the  proper 
place  by  a  servant  named  Gibson,  who  had  kept  it  in  two  stable 
buckets  in  his  own  room,  into  which  the  excise  officers,  after  being 
refused  admittance,  forced  an  entrance;  and  in  doing  so,  a  slight 
scuffle  ensued,  in  the  course  of  which  part  of  the  spirits  was  spilt 
on  the  floor.  There  was  no  evidence  that  Mr  Rate  knew  of  the 
illegal  acts  being  committed. 

The  Court  having  held  that,  by  the  construction  of  the  clauses 
to  which  the  first  and  fourth  counts  applied,  it  would  be  necessary 
to  shew  that  the  master  directly  participated  in,  countenanced,  or 
authorised  the  illegal  acts  of  his  servant,  the  Crown  abandoned 
these  two  charges. 

Donaldson  and  the  SolicUor-^  General  were  for  the  Crown. 
Youriff  and  Inglis  for  the  defendant. 

Lord  Rutherford,  in  charging  the  jury,  said  that  the  only 
question  of  the  least  difficulty  was,  could  Gibson's  apartment  be 
considered  as  a  place  wherein  the  storing  of  spirits  was  forbidden 
by  the  statute  ?  He  was  of  opinion  that  it  was,  and  he  would 
therefore  propose  to  the  jury  that  their  verdict  should  be  for 
the  Crown  on  the  second  count,  on  the  understanding  that  the 
verdict  should  be  considered  as  one  for  the  defendant,  if,  on  the 
notes  of  the  evidence  taken,  this  apartment  should  not  be  found 
by  the  other  Judges  of  the  Court  to  fall  within  the  37th  section  of 
the  act  recited.     As  to  obstructing  the  officers  in  the  execution  of 
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their  duty,  charged  in  the  third  count,  the  distiller,  his  Lordship  Feb.  2. 1852. 
held,  was  responsible  for  the  acts  of  those  in  his  employment,  and„^!*rx*7^ 
was  the  person  liable  to  the  penalty,  and  not  the  parties  offending.  cnte-General 

The  Jury  returned  a  verdict  for  the  Crown  on  the  second  count, 
subject  to  the  opinion  of  the  Court,  as  proposed  by  the  Judge. 
Penalty  £500 ;  and  for  the  defendant  on  the  third  count. 

The  Solicitor  of  Inland  Revenue  for  the  Crown. 
/^.  Ainslie^  W.Sm  Solicitor  for  Defendant. 


V.  Rate. 


HIGH  COURT  OF  JUSTICIARY. 

BSFORB  THE  LoRD  JuSTICB-ClERK,  LoRDS  CoCKBURN  AND  WoOD. 

Hbr  Majesty's  Advocatb  v.  Elizabbth  jifo.  156. 

M' Walter  or  Murray. 

Indidment — Belevancy — Aggravation — Swindling ^  and  Falsehood^  Fraud 

and  Wilfid  Imposition. 

The  indictment  in  this  case   set  forth  —  That  albeit,   &c.,  -^^^  2. 1862. 
swindling,  as  also  falsehood,  fraud,  and  wilful  imposition,  especially    ^^-^-y-^^ 
when  committed  by  a  person  who  has  been  previously  couvicted^^^"^^^^ 
of  swindling  and  falsehood,  fraud  and  wilful  imposition,  are  crimes,  M^Walter. 
&c Yet  true  it  is,  &c. 

c7.  Shaw^  for  the  panel,  objected  to  the  relevancy  of  the  indict- 
ment, so  far  as  regarded  the  aggravation  charged.  On  turning 
to  the  former  indictment  under  which  the  panel  was  convicted,  it 
would  be  seen  that,  while  in  the  major  proposition  two  crimes 
were  set  forth,  namely,  swindling,  and  falsehood,  fraud  and  wilful 
imposition,  there  was  only  one  species  facti  set  forth  in  the  minor, 
to  which  the  panel  had  pleaded  guilty.  The  species  facti  con- 
stituted only  one  of  the  crimes  charged,  and  the  confession  should 
have  been  recorded  as  a  conviction  of  one  only.  It  is  incompetent 
to  set  forth  the  conviction  as  of  both  the  crimes. 

The  Court  repelled  the  objection,  remarking  that  swindling 
and  falsehood,  fraud  and  wilful  imposition,  were,  in  truth,  the 
same  offence,  and  that  it  was  unnecessary  for  the  prosecutor  to 
set  forth  both  in  the  major. 

C.  Stewart,  S.S.C.,  PaneFs  Agent 
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FIRST  DIVISION. 

No.  157.  FoTHERINGHAIf  r.  SOMBRVILLB. 

• 

Tru8t'€8tate — Count  and  Reckoning — MuUipUpomdmg  and  Exoneration — 
Ea^nsea. — A  trustee  having  raised  a  count  and  reckoning  against  his 
co-trustee,  and  afterwards  an  action  of  multiplepoinding  and  exonera- 
tion against  the  beneficiaries — Held^  in  a  conjoined  process  of  these  two 
actions,  that  he  was  not  entitled  to  his  expenses  in  the  first  action,  ahhough 
properly  raised  bj  him,  and  although  expenses  h^  been  awarded  to  him 
in  the  multiplepoinding,  out  of  the  trust-funds. 

Feb.  3. 1852.      This  was  a  conjoined  process  of  count  and  reckonhig,  and  muU 
^■^y^^    tiplepoinding  and  exoneration,  relating  to  matters  arising  under 

•.^Somc^il^  t^6  trust-deed  of  the  deceased  John  Somerville,  farmer  at  Inver- 
leithen ;  and  the  question  now  before  the  Court  was,  whether  the 
trustee  at  whose  instance  both  actions  were  rabed,  was  entitled 
to  be  reimbursed  for  his  expenses  out  of  the  trust-estate.  Under 
the  trust-deed,  Fotheringham,  the  pursuer,  and  Salton,  one  of  the 
defenders,  are  appointed  trustees  and  executors,  and  Margaret 
and  John  Somerville  residuary  legatees. 

The  trust-deed,  inter  alia^  gave  full  powers  to  the  trustees  rela- 
tive to  the  farm,  and  directed  them,  immediately  after  the  truster's 
death,  or  the  expiration  of  the  tack,  whichever  should  happen  first, 
to  convert  into  cash,  and  divide  his  estate,  share  and  share  alike, 
between  his  sister  and  nephew,  Margaret  and  John  Somerville. 
The  testator  died  m  1846,  and,  in  1847,  the  trustees  thought  it 
expedient  to  renounce  the  lease  of  the  farm,  and  bring  the  stocking 
to  sale — the  proceeds  of  which  form  the  bulk  of  the  fund  in  medio. 
The  defender  Salton  took  the  chief  management  of  the  estate  and 
funds,  but  both  trustees  intromitted  with  the  funds.  The  whole 
estate  having  been  realised,  and  the  debts  due  by  the  estate  having 
been  paid,  the  residuary  legatees  became  anxious  to  get  the  affairs  of 
the  trust  brought  to  a  conclusion.  With  a  view,  therefore,  to 
the  estate  being  wound  up,  Fotheringham  repeatedly  asked  his 
CO- trustee,  the  defender,  to  render  a  state  of  his  accounts  with 
the  estate,  and  to  deposit  the  balance  due  by  him  in  the  joint 
names  of  both  trustees;  but  he  delayed  to  do  so.  A  corre- 
spondence thereupon  ensued,  which  resulted  in  an  action  oC 
count  and  reckoning,  at  Fotheringham's  instance,  against  Sal- 
ton. The  action  was  originally  brought  in  name  of  Pothering* 
ham,  as  one  of  the  trustees  and  executors,  with  concurrence 
of  Margaret  Somerville,  one  of  the  residuary  legatees.  Under 
this  count  and  reckoning,  consignation,  in  the  joint  names  of  both 
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trustees,  was  made  in  obedience  to  the  orders  of  the  Court,  by  Feb.  3. 1852 
the  defender,  of  the  balance  admitted  to  be  in  his  hands.  Subse-^^^j^^^^  , 
quently,  a  minute  was  lodged  by  Miss  Somerville,  withdrawing^.  Somerviiie 
her  concurrence  and  instance  from  the  action ;  but  at  same  time 
she,  as  well  as  the  other  beneficiary,  intimated  to  Fotheringham 
their  determination  to  hold  him  liable  for  their  shares.  Under 
these  circumstances  the  pursuer  brought  a  process  of  multiple* 
poinding  and  exoneration  against  the  defender,  and  als»  against 
the  residuary  legatees  of  Mr  Somerville,  and  this  action — certain 
objections  to  its  competency  having  been  repelled — was  conjoined 
with  the  previous  action  of  count  and  reckoning. 

A  record  having  been  made  up,  the  Lord  Ordinary  (Dundren- 
nan)  found  it  unnecessary,  in  the  process  of  count  and  reckoning, 
to  pronounce  any  ititerlocutor  on  the  merits,  *^  in  respect  the  pur- 
suer has  declined  to  insist  farther  therein :  Finds  no  expenses  due 
to  either  party  in  the  said  process,  and  decerns  accordingly." 
And  in  the  multiplepoinding  and  exoneration  he  appointed  the 
sum  lodged  in  bank,  in  the  joint  names  of  both  trustees,  to  be 
uplifted,  and  reconsigned  in  the  name  of  Mr  Salton  gua  trustee ; 
*^  exoners  and  discharges  the  pursuer,  Mr  Fotheringham,  of  the 
office  of  trustee  and  executor,  under  the  trust^disposition  and 
settlement  of  the  said  deceased  John  Somerville.  •  .  .  Finds 
the  pursuer,  Mr  Fotheringham,  entitled  to  expenses  out  of  the 
fund  thus  in  medio"  &c.  His  Lordship,  in  a  note  appended  to 
his  interlocutor,  added,  that,  in  the  circumstances,  ''as  both  bene- 
ficiaries had  intimated  their  determination  to  hold  Mr  Fother- 
ingham liable,  and  as  Mr  Somerville  was  obviously  anxious  for  an 
immediate  winding  up  of  the  trust,  it  did  not  appear  unreasonable 
that  a  process  of  multiplepoinding  and  exoneration  for  this  pur- 
pose should  have  been  raised." 

Against  this  interlocutor  Fotheringham  reclaimed,  in  so  faii  as 
it  found  him  not  entitled  to  his  expenses  in  the  process  of  count 
and  reckoning. 

Infflis  and  Penney  for  the  reclaimer.  The  count  and  reckoning 
was  clearly  necessary  for  the  security  of  the  trust  funds,  for 
Salton  is  now  bankrupt,  and  therefore  had  the  funds  not  been 
lodged  in  security,  they  would  have  been  lost  to  the  estate.  But 
ytisB  Somerville  having  withdrawn  her  concurrence  to  the  action, 
the  pursuer  could  not  proceed  with  the  action,  as  it  would  other- 
wise have  been  his  duty  to  have  done.  It  made  no  difference 
whether  the  action  was  against  a  co-trustee  or  a  third  party* 

The  estate  having  been  benefited  by  it,  was  properly  liable  for 

2b2 
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Feb.  3. 1852.  his  expenses  in  raising  it.    The  action  was  therefore  not  a  nimious 
TT^     and  premature  proceeding,  but  a  discreet  and  prudent  act  for  the. 

V.  SomervUie.  benefit  of  these  beneficiaries ;  and  therefore  properly  raised  by 
Fotheringham  in  the  discharge  of  his  duty  as  trustee.  He  was 
therefore  entitled  to  expenses. 

G.  Yormg  and  Pattison  appeared  for  the  respondents.  The 
interlocutor  reclaimed  against  is  one  pronounced  in  the  action  of 
count  and  reckoning ;  but  that  action  is  not  now  before  the  Court. 
The  reclaimer  declined  to  go  on  with  it,  and,  therefore,  Salton, 
against  whom  it  was  directed,  is  not  here.  Having  so  refused  to 
go  on  with  the  action,  he  cannot  now  get  the  same  judgment  as  if 
he  had  gone  on  with  it.  Neither  Salton  nor  the  trust  estate  can 
therefore  be  held  liable  for  his  expenses.  It  was  not  till  long  after 
the  date  of  raising  the  action  that  Salton  became  bankrupt. 

The  Lord  President.  The  question  is,  whether,  in  this  pro- 
cess of  count  and  reckoning  between  the  trustees,  we  are  to  lay 
the  expenses  of  this  litigation  on  the  common  fund.  He  had  no 
difficulty  in  finding  that  there  are  no  grounds  in  law  for  doing  so ; 
and  it  would  introduce  a  novel  doctrine  with  regard  to  tru^s,  that 
where  two  trustees  quarrel,  they  are  to  pay  themselves  out  of  the 
common  fund.  He  would  not  be  a  party  to  any  such  rule.  He 
was  not  satisfied  that  there  was  any  thing  wrong  in  bringing  this 
action,  for  when  we  see  how  the  defences  are  parried  off,  and  the 
action  resisted,  he  would  have  given  expenses  against  Salton  if  he 
had  been  before  us ;  but  he  is  not,  and  therefore  he  would  not 
give  expenses  against  the  trust  funds. 

Lord  Fullerton  concurred.  The  only  ground  on  which  a 
party  can  go  against  the  trust  estate  is,  that  .he  has  been  right 
in  bringing  the  action,  and  got  expenses  in  it  which  he  cannot 
recover.  But  that  is  not  the  case  here.  There  is  great  room  for 
saying  that  the  pursuer  would  have  got  his  expenses  against  Salton ; 
but  he  is  not  here.  But  because  Salton  is  not  liable,  it  does  not 
follow  that  the  expenses  are  to  be  given  out  of  the  trust  funds. 

Lord  Citninghamb.  On  considering  this  record  and  produc> 
tions,  I  am  inclined  to  think  that  Mr  Fotheringham,  the  reclaimer, 
has  not  been  well  used — that  the  expenses  incurred  by  him  were 
absolutely  necessary  for  securing  the  trust  funds — and  that  there 
had  been  excess  of  litigation  after  consignation,  which  was  imput* 
able  to  the  respondents.  That  mass  of  litigation  is  incomprehen- 
sible; but  if  the  Court  think  Mr  Fotheringham  at  all  in  fault  for 
it,  the  interlocutor  under  review  would  be  well  founded. 

Lord  Ivort  agreed  with  the  majority.     Before  the  case  could 
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have  attained  its  present  shape,  there  must  have  been  faults  on  Feb.  8. 1852. 
both  sides.     We  are  here  in  a  process  of  count  and  reckoning  ex-     ^^/^' 
dusively.     The  other  process  has  been  disposed  of  in  favour  of  |,.^somervmr 
Fotheringham,  and  he  has  got  all  his  expenses  in  the  multiple- 
poinding.    Now,  this  process  has  been  treated  as  between  Fother- 
ingham  and   Salton  exclusively,  and  not  as  affecting  the  benefi- 
ciaries at  all.     The  <^unt  and  reckoning  is  directed  solely  against 
Salton,  and  he  is  not  now  before  the  Court. 

As  to  the  merits,  he  agreed  with  the  Lord  President.  Fother- 
ingham  has  himself  to  blame  for  the  dilemma  in  which  he  now  is. 
He  left  everything  to  Salton,  and  was  himself  liable,  because  he 
had  intromitted  with  the  fjands.  It  was  necessary,  therefore,  to 
get  the  funds  from  Salton,  which,  perhaps,  would  not  otherwise 
have  been  got  but  for  this  action  of  count  and  reckoning.  But 
this  was  for  his  own  security.  The  action,  therefore,  is  between 
them  alone,  and  therefore  the  interlocutor  of  the  Lord  Ordinary 
is  well  founded. 

The  Court  adhered  to  the  interlocutor  reclaimed  against,  with 

expenses. 

Clason  8f  Clark,  W.S.,  Reclaimer's  Agents. 

John  Biaset^  S.S.C.,  Respondent's  Agents. 


SECOND  DIVISION. 
DicRsoNS  V.  Dickson.  No.  158. 

EnUxU  — Provisions  to  Younger  Children  —  Clause  —  Construction, — A 
deed  of  entail  contained  a  destination  to  A.  and  the  heirs-male  of  his 
body ;  whom  failing,  to  B.  and  the  heirs-male  of  his  body ;  whom 
failing  to  C,  without  any  mention  of  heirs;  whom  failing,  to  various 
other  persons.  It  empowered  the  heirs  of  entail,  upon  their  succeeding 
to  the  estate,  to  grant  bonds  to  "  their  younger  children,  other  than  the 
hdr  in  the  said  lands  and  estate,**  for  payment  of  provisions.  C.  having 
succeeded,  granted  a  bond  of  provision  in  favour  of  his  only  son  and 
daughter.  The  Court  held  last  Session  in  regard  to  the  son,  and  now 
in  regard  to  the  daughter,  that  they  could  not  be  considered  as  '<  younger 
children  other  than  the  heir,"  and  that  the  provisions  were  therefore  in- 
valid. 

This  action  was  brought  to  enforce  payment  of  a  bond  of  pro-  Feb.  8. 1852. 
vision  by  the  late  Major  Archibald  Dickson  of  Chatto,  in  favour    .^^^' 
of  his  son,  and  the  trustees  of  his  daughter,  who  are  the  pursuers  p.  DicLsun. 
in  this  action. 

Walter  Dickson,  by  deed  of  entail,  granted  his  estate  of  Chatto, 


364  CASES  DECIDED  IN  THE  No.  158. 

Feb.  3. 1852  grst  to  bis  nephew,  Archibald  Dickson,  as  institute,  and  tbe 
Picksons  v  heirs-male  of  his  body ;  whom  failing,  to  George  Dickson,  his 
Dickson.  nephew,  and  the  heirs-male  of  his  body ;  whom  failing,  to  another 
nephew,  Andrew  Dickson,  and  the  heirs-male  of  his  body ;  ^^whom 
failing,  to  Captain  Archibald  Dickson,  also  my  nephew,  second 
son  of  Archibald  Dickson,  Esq.  of  Housebyres ;"  whom  failing, 
tx>  various  other  persons-^-omitting,  in  the  ease  of  Captain  Archi- 
bald Dickson,  any  mention  of  heirs. 

The  deed  of  entail  contained  a  general  clause,  empowering  the 
heirs  of  entail,  upon  their  succeeding  to  the  estate,  to  grant  bonds 
to  ^^  their  younger  children  other  than  the  heir  in  the  said  lands  and 
estate^''  for  payment  of  competent  provisions  to  them,  which,  in 
the  case  of  one,  child  other  than  the  heir,  was  to  be  two  years' 
rent ;  and  if  there  shall  be  two  children  other  than  the  heir,  three 
years'  rent ;  and  in  case  there  shall  be  three  or  more  children 
other  than  the  heir,  four  years'  rent. 

In  consequence  of  the  failure  of  the  institute,  and  other  pre- 
vious heirs  of  entail.  Captain,  afterwards  Major  Archibald  Dickson, 
succeeded  to  the  estate  of  Chatto,  and  he  executed  the  bond  of 
provision,  which  is  the  foundation  of  the  present  action,  in  favour 
of  Archibald  William  Dickson  and  Harriet  Isabella  Dickson,  his 
only  sou  and  daughter,  for  the  full  amount  of  such  sums  of  money 
as  shall  correspond  with  three  years'  rent  of  the  entailed  lands. 

Tbe  pursuers  pleaded,  that  their  father  was  empowered,  under 
the  entail,  to  grant  the  provision,  in  respect  that  they  were,  in 
the  circumstances,  to  be  considered  a&  younger  children  other 
than  the  heir  in  the  estate. 

The  Lord  Ordinary  (Murray)  sustained  the  defence,  so  far  as 
regarded  the  claim  of  the  son  Archibald,  and  appointed  the  case 
to  be  further  heard  with  regard  to  the  claim  of  the  daughter. 

The  son  reclaimed  last  session,  and  was  allowed  to  amend  his 
summons  in  the  Inner  House,  so  as  to  enable  him  to  plead  further 
that,  in  virtue  of  the  statute  5  Geo.  IV.,  c.  87,  his  father  was  not 
restricted,  by  the  conditions  of  the  entail,  from  granting  the  bond  to 
the  extent  of  two  years'  rent  of  the  estate. 

The  Court  repelled  his  pleas,  and  adhered,  being  of  opinion 
in  regard  to  the^r^^,  that  before  the  heir  in  possession  can  pro- 
vide, under  the  entail,  he  must  have  an  heir  capable  of  succeeding 
under  it,  and  younger  children  besides ;  and  in  regard  to  the  ^e- 
cond^  that  the  provisions  were  expressly  granted  in  virtue  of  the 
power  under  the  entail,  and  that,  under  the  terms  of  the  5th  Geo. 
IV.  c.  87,  no  such  case  could  occur,  as  the  only  s  n  of  the  sub- 
stitute being  provided  for  as  a  younger  child. 
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The  claim  of  the  daughter  now  came  under  the  notice  of  the  Feb.  3. 1852. 
Court.  .^^^t"^' 

Marshall  (with  whom  Macfarlane)  for  Miss  Dickson.  The  Dickson. 
deed  entitles  all  heirs  of  entail,  without  exception,  to  make  provi- 
sions in  favour  of  their  younger  children  other  than  the  heir. 
Now,  suppose  any  of  ihe  heirs  had  died  leaving  a  family  of  daugh- 
ters only :  It  cannot  be  disputed  a  bond  of  provision  in  favour  of 
them  would  have  been  quite  effectual ;  and  that  being  the  case, 
there  is  nothing  in  the  faculty,  contained  in  the  present  deed  of 
entail,  debarring  Major  Dickson,  being  an  heir  of  entail,  and  hav- 
ing a  daughter,  a  younger  child  not  taking  as  heir  of  entail,  making 
such  a  provision  in  favour  of  that  daughter. 

Duffaxid  Neaves  were  for  the  defender. 

At  advising. 

The  Lord  Justicb- Clerk.  I  am  unable  to  find  any  ground 
which  can  draw  the  case  of  Miss  Dickson  out  of  the  principle  of  the 
judgment  which  we  have  pronounced  on  the  reclaiming  note  for 
her  brother.  Younger  child,  other  than  the  heir  in  the  lands,  she 
is  not,  for  there  is  no  elder  child,  no  child  at  all  of  her  father  who 
is  to  succeed. 

I  do  not  feel  myself  at  all  hampered  in  the  construction  of  this 
particular  deed  by  the  general  rule  adopted  universally,  as  to  the 
true  meaning  of  all  entails  expressed  in  the  general  clauses  for  pro- 
visions for  younger  children.  It  is  fixed  that  this  enables  an  heir, 
having  no  son  to  succeed,  to  provide  for  daughters — as  well  as  for 
daughters  older  than  the  son.  Whether  this  will  hold  in  this  par- 
ticular entail,  containing  an  unusual  phraseology,  in  such  a  case, 
is  not  the  point  which  arises  now,  and  on  which  I  reserve  my  opi- 
nion. I  have  only  to  interpret  the  clause  in  question,  in  a  case  in 
which  all  the  children  of  the  deceased  are  especially,  and  of  design, 
omitted  in  the  destination. 

Lords  Cockburn  and  Murray  concurred. 
Lord  Mbdwyn  was  absent. 

The  Court  refused  the  claim. 

Alexander  Cassels,  W.S.,  Agent  for  Pursuers. 
John  Walker^  W.S.,  Agent  for  Defender, 
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SECOND  DIVISION. 
^^'  ^^^'  Rbid  and  Othbrs,  v.  Maxwbll  and  Others. 

Trust — Actings  of  Trustees, 

Feb.  s.  1652.  I^his  was  a  note  of  suspension  and  interdict,  at  the  instance  of 
^■^v^^    Reid  and  Others,  trustees  of  the  deceased  Mrs  Isobel  Bethune 

Maxwell  &c.  Morison,  of  Naughton,  against  the  other  trustees,  from  carrying 
into  effect  a  resolution  adopted  at  a  meeting  of  the  trustees,  pur- 
porting to  accept  of  a  resignation  of  one  of  their  number ;  and 
another  resolution,  adopting,  as  additional  trustees,  two  members 
of  a  family  who  were  said  to  be  interested  in  the  administration  of 
the  trust.  The  suspenders  averred  that  unfair  means  had  been 
employed  by  one  of  the  respondents'  number  to  accomplish  this 
object;  and  that  the  parties  objected  to  were  unfitted  for  the 
office,  from  their  interest  in  the  actings  of  the  trustees,  in  whom 
was  vested  a  power  to  entail,  or  not,  an  estate,  in  the  disposal 
of  which  the  family  to  which  they  belonged  was  immediately  con- 
cerned. 

The  Court  were  equally  divided  in  opinion,  but  passed  the 
note  with  the  view  of  having  the  facts  more  fully  investigated. 
The  Judges  expressed  strong  dbapproval  of  the  act  complained 
of,  and  declared  it  to  be  the  duty  and  intention  of  the  Court  to 
interfere  in  the  management  of  trusts  whenever  there  could  be 
shewn  to  be  a  departure  from  the  fairest  dealing  on  the  part  of 
those  in  the  management. 

Baxter  and  M^DougaJi^  W.S.,  Agents  for  Suspenders. 
Robert  HaldanCy  W.S.,  Agent  fur  Respondents. 
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Stewart  and  Co.  v.  Gordon. 

Railvoay — Carriage  of  Goods — Liability  of  Carrier. — Circumstances  in 
which  a  carrier  who  received  goods  at  a  railway  station,  with  a  direction 
which  turned  out  to  be  imperfect,  and  the  goods  accordingly  went  amiss- 
ing,  and  were  not  delivered  to  the  party  for  whom  they  were  intended, 
was  held  to  have  thereby  incurred  no  liability,  and  action  against  him 
dismissed. 

Feb.  4. 1862.  This  was  an  advocation  from  the  Sheriff-court  of  Glasgow. 
'-'^T'p    The  record  in  the  Inferior  Court  set  forth,  that  on  or  about  the 

V.Gordon.  Hth  day  of  September  1846,  the  pursuers,  John  Stewart  and 
Company,  founders  at  Irvine,  forwarded  from  the  Irvine  station 
of  the  Glasgow,  Kilmarnock,  and  Ayr  Railway  Company,  forty 
waggon  cast-iron  wheels,  addressed  to  Messrs  Keay  and  Rattray, 
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iron  and  copper  merchants,  Dundee,  and  to  be  forwarded  by  the  Feb.  4. 1862. 
defender,  Gordon,  who  was  a  carrier  in  Glasgow,  to  the  Dundee  g*  ^  ^  &  Co 
trader.  It  was  averred  by  the  pursuers,  that  the  defender  took  v.  Gordon, 
delivery  of  the  wheels ;  but  instead  of  forwarding  them  to  Dun- 
dee, as  directed,  he  placed  them  on  board  a  vessel  bound  to  Kirk- 
aldy ;  and  in  consequence  the  wheels  were  not  delivered  to  the 
parties  for  whom  they  were  intended,  and  to  whom  they  were  di* 
reeted.  The  pursuers  were  therefore  obliged  to  manufacture  and 
forward  to  Keay  and  Rattray  other  forty  waggon  cast-iron  wheels, 
which  were  duly  received  by  them.  After  enquiry,  the  pursuers 
ascertained  that  the  wheels  first  forwarded  by  them,  and  shipped 
by  the  defender  for  Kirkaldy,  had  got  into  the  possession  of  a  Mr 
M'Dooald,  a  railway  contractor,  in  that  neighbourhood,  a  circum- 
Btance  of  which  the  pursuers  gave  intimation  to  the  defender ;  and 
at  the  same  time  required  from  the  defender  payment  of  the  price 
of  the  wheels,  amounting  to  L.34:14:9,  and  also  the  sum  of 
L.  1,  13s.,  as  the  expenses  incurred  by  the  pursuers  in  tracing  them 
out  after  they  had  gone  amissing. 

The  pursuers  therefore  pleaded  the  edict  nautcB  caupones  stabu" 
larii,  and  also  that  the  defender  having  taken  the  wheels  in  ques- 
tion from  the  railway  station,  was  bound  to  have  delivered  them 
at  the  Dundee  trader  according  to  the  address,  and  having  failed 
to  do  so,  and  having  wrongously  and  improperly  sent  them  in 
another  direction,  is  liable  in  the  whole  consequences  of  such 
failure. 

The  defender  denied  that  the  wheels  were  directed  to  Dundee, 
and  averred  that  he  delivered  them  at  Port  Dundas,  Glasgow,  in 
good  ohler  and  condition  to  Richard  Dull,  the  person  in  charge 
of  a  vessel  lying  there  bound  for  Kirkaldy,  to  be  forwarded  witii 
ail  due  despatch  to  Keay  and  Rattray,  Kirkaldy,  to  whom  they 
were  addressed,  and  that  Dull  granted  a  receipt  in  these  terms : — 
"  1846,  September  12. — Keay  and  Rattray,  40  waggon  wheels." 
(Signed)  "  Richard  Dull."  The  defender  pleaded  that  on 
the  facts  founded  on  by  him  he  had  acquitted  himself  of  his 
undertaking;  and  further  that,  assuming  that  the  pursuers  had 
properly  directed  the  wheels,  the  same  were  at  the  risk  of  the 
buyers. 

Parties  were  allowed  a  proof  of  their  averments,  on  advis- 
ing which  the  Sheriff-substitute  pronounced  an  interlocutor  as- 
soilzieing the  defender ;  but  this  interlocutor  was  altered  by  the 
Sheriff-depute,  who  decerned  against  the  defender  in  terms  of  the 
conclusions  of  the  libel. 
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Feb.  4. 1862.      The  defender  advocated. 

Stewart  &  Co.      j|f^^  ^^8  for  the  advocator  (defender). 

Boyle  for  the  respondents  (pursuers). 

The  Court  were  clearly  of  opinion  that  the  interlocutor  of  the 
Sheriff-substitute  was  right,  and  that  the  pursuers  had  wholly 
failed  in  proving  their  case,  and  pronounced  the  following  inter- 
locutor, in  which  the  material  parts  of  the  case  are  set  forth : — 
*^  The  Lords  having  advised  the  record  and  proof  in  this  cause, 
and  heard  counsel  for  the  parties,  advoeate  the  cause,  alter  the  in- 
terlocutors complained  of;  find  that  the  forty  waggon  cast-iron 
wheels,  for  the  value  of  which  this  action  was  instituted  in  the 
Sheriff  Court  of  Glasgow,  were  sent  by  he  respondents  to  the 
station  of  the  Glasgow  and  South  Western  Railway  Company  at 
Irvine,  to  be  forwarded  by  them  to  Glasgow,  in  order  to  be  Arom 
thence  transmitted  to  Dundee  to  Keay  and  Rattray,  to  whom  they 
were  to  be  furnished ;  find  that  the  said  forty  waggon  wheels  are 
entered  in  the  book  of  said  Company  at  Irvine,  as  sent  by  the 
pursuers  to  Keay  and  Rattray  at  Dundee^  which  place  is  entered 
in  saidbook  in  the  column  headed  *  residence'  as  the  residence 
«f  the  said  Keay  and  Rattray,  whose  names  are  in  the  column 
headed  ^  consignees' ;  find  that  in  the  said  book,  Glasgow  is  en- 
tered in  the  column  under  the  head  of  '  station  to  be  delivered 
at ;'  find  that  the  way-bill  of  the  train  by  which  the  said  wheels 
were  forwarded  to  Glasgow  has  not  been  produced,  and  that 
there  is  no  direct  evidence  as  to  the  entry  in  the  said  way-bill 
applicable  to  the  said  wheels ;  find  that  there  is  no  proof  as  to  the 
delivery  to  any  one  at  Glasgow  of  the  original  address  sent 
along  with  the  goods  to  the  Irvine  station,  or  that  such  address 
was  taken  on  by  the  guard  at  Glasgow ;  find  that  there  is  no 
proof  that  any  address  with  the  destination  <  Dundee '  was 
given  by  the  Railway  Company  to  the  defender  or  any  of  his 
,  clerks  or  carters;  find  that  the  Glasgow  inwards  book,  which 
is  made  up  at  Glasgow  the  morning  after  goods  arrive  from 
the  way-bill,  contains  under  the  column  for  the  residence  of 
the  consignee  the  name  *  Glasgow,'  and  that  *  Dundee'  is  not  in 
that  book ;  find  that  in  the  delivery  book,  made  up  by  the  Railway 
Company  at  Glasgow  for  the  wheels  which  they  sent  out  with  the 
defender's  carts,  there  is  no  address  or  destination  entered  oppo- 
site to  the  names  of  Keay  and  Rattray,  the  consignees,  nor  does 
the  book  contain  after  the  signature  of  Richard  Dull  who  signs  such 
receipt,  any  statement  to  prove  for  what  party  or  for  what  port 
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the  said  Bicbard  DuU  took  delivery ;  find  that  the  said  wheels  were  Feb.  4. 1852. 
taken  to  the  wharf  at  Port  Dundas,  where  vessels  for  Kirkaldy  lay,  „  rt  &  Co 
«nd  were  received  by  Dull,  who  signs  said  receipt  as  for  a  Kirk- v.  Gordon, 
aldy  vessel;  find,  that  although  received  by  him  as  for  Keay  and 
Rattray,  they  were  entered  in  the  ship's  manifest  as  for  one  Alex- 
ander McDonald  at  Kirkaldy,  and  were  in  whole  or  part  deli- 
vered to  him ;  find  it  ndt  proved  that  the  error  of  sending  them 
to  the  Kirkaldy  wharf,  and  without  any  destination  in  the  deli- 
very book  signed  by  Dull  arose  from  any  mistake  on  the  part  of 
the  defender  or  those  for  whom  he  is  responsible,  or  that  he  or  his 
men  ever  received  any  address  with  the  destination  of  ^  Dundee' 
for  the  said  wheels ;  therefore  sustain  the  reasons  of  advocation, 
assoilzie  the  defender,  and  decern ;  and  find  him  entitled  to  the 
expenses  incurred  in  this  Court  and  in  the  Inferior  Court ;  allow 
accounts  hereof  to  be  given  in,  and  remit  to  the  Auditor  to  tax  the 
same,  and  to  report." 

Gibson-CraigSf  Dalziel  and  Brodie,  W.S.,  Agents  for  the  Aclyocator, 

(Defender). 
John  Rogersy  S*S.C.,  Agent  for  Respondents  (Porsners). 


In  deciding  this  case,  the  Judges  took  occasion  to  complain  of 
the  excessive  length  to  which  the  reclaiming  petition  and  subse- 
quent minute  of  debate,  allowed  by  the  Sheriff,  extended.  These 
papers  had  been  already  remarked  upon ;  they  were  not  required 
at  all ;  and  their  Lordships  had  no  difficulty  in  adopting  the  views 
of  the  Sheriff-substitute,  who  had  decided  the  case  without  the  aid 
of  such  written  pleadings.  The  Lord  Justice-Clerk  remarked  that, 
as  the  Act  of  Sederunt  of  February  1851  requires  the  Sheriffs  to 
pronounce  articulate  findings  on  the  material  facts  on  which  they 
rest  their  judgment,  he  could  not  see  why,  in  cases  of  proof,  the 
Court  should  not,  by  another  Act  of  Sederunt,  prevent  a  reclaim- 
ing petition,  and  require  the  Depute  tp  review  on  the  materials 
on  which  his  Substitute's  judgment  was  founded,  especially  as  the 
review  in  the  Court  of  Session  is  now  so  easily  obtained. 


SECOND  DIVISION. 

Caledonian  Railway  Co.  r.  Campbell. 
Process — A  dvocation —  Sheriff-  Court — Interlocutor, 


No.  161. 

Feb.  6.  1852. 


This  was  an  advocation  from  the  Sheriff-Court  of  Glasgo\^.  The  Caledonian 
original  action  was  brought  against  the  Caledonian  Railway  Com-o.  campbeu! 
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Teh.  5. 1852.  paDj  by  Campbell,  for  the  recovery  of  the  value  of  a  portmanteaa 

Cal  d    *        ^^^^  *^  ^^^  Carstairs  Junction.     A  proof  was  led  in  the  Sheriff- 

Bailway  Co.    Court.     The  Sheriff,  reversing  the  decision  of  the  Sheriff- Substi* 

amp  e  .    ^^^^^  decided  against  the  Railway  Company.     His   interlocutor 

contained  no  findings  in  regard  to  the  facts. 

The  Railway  Company  advocated,  and  the  case  was  reported  by 
the  Lord  Ordinary,  under  the  late  statute,  to  the  Inner  House. 
The  case  was  called  to*day  in  the  Single  Bills. 

Baittie  was  for  the  Advocators,  and  T.  Mackenzie  for  the  Res- 
pondent. 

The  Court  remitted  the  case  back  to  the  Sheriff,  "  with  in- 
structions to  draw  up  special  pleadings  in  point  of  fact,  on  which 
his  interlocutor  is  founded,  and  to  report  the  same  quam  primum 
to  the  Court,  these  findings  being  required  by  the  Act  of  Sede- 
runt 15th  February  1851. 

ITapey  Oliphant  and  Mackay,  W.S.,  A.dvocatorg'  Agents. 
John  Ross,  S.S.C,  Respondent's  Agent. 

SECOND  DIVISION. 
No.  1 62.  Jaffray  v.  Duncan. 

Process — Bill-Chamber — Jurisdiction. 

Feb.  5. 1852.      This  cajie  came  before  the  Court  on  a  report  by  the  Lord  Or- 
flT^'^^*'^    dinary  on  the  Bills  (Cowan.)     It  appeared  that  the  furniture  of 

Dancan.  the  suspenders  ( Jaffray)  had  been  poinded,  and  a  warrant  for  sale 
obtained.  When  the  furniture  came  to  be  sold  it  was  discovered 
that  it  had  been  removed  and  other  furniture  of  an  inferior  de- 
scription substituted  in  its  place.  The  respondent  (Duncan)  with 
the  concurrence  of  the  Procurator  Fiscal,  presented  a  petition  and 
complaint  to  the  Sheriff-substitute  against  the  suspender,  in  terms 
of  the  1  and  2  Vic.  1 14,  §  30,  which  is  as  follows: — "  If  any  per- 
son shall  unlawfully  intromit  with  or  carry  off  the  poinded  ef- 
fects, he  shall  be  liable,  on  summary  complaint  to  the  Sheriff  of  the 
county  where  the  effects  were  poinded,  or  where  he  is  domiciled,  to 
be  imprisoned  until  he  restore  the  effects,  or  pay  double  the  ap- 
praised value."  After  proof  led  before  the  Sheriff,  the  suspender 
was  found  guilty,  and  ordained  to  be  imprisoned  until  he  restored 
the  goods,  or  paid  double  the  appraised  value. 

The  present  note  of  suspension  and  liberation  was  presented  on 
the  ground  of  certain  informalities  in  the  procedure  before  the 
Sheriff.     The  respondent  pleaded  that  the  suspension  was  not 
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competent  in  this  Court,  and  should  have  been  presented  to  the  Feb.  5. 1852. 
Court  of  Justiciary.  jaffW^T^ 

The  Lord  Ordinary  on  the  Bills  (Cowan)  reported  the  point  to  Duncan, 
the  Court. 

The  Court  repelled  the  plea,  and  sustained  the  competency  of 
the  application. 

Ogilvy  appeared  for  the  suspender,  and  the  Solicitor'  General  for 
the  respondent. 

John  Walls^  S  S.C,  Suspender's  Agent. 

Tait  and  Crickion^  W.S.,  Respondent's  Agents. 


SECOND  DIVISION. 

CuTHBERTsoN  and  Oth]|;rs  v.  Toung.  No.  163. 

Sight  of  Way — Obstruction — Acquiescence  and  Homolgatum. 

This  case  (see  ante,  pp.  226  and  286)  now  came  before  the  ^^b.  5.  1862. 
Court,  on  a  motion  by  the  defender  to  sustain  a  plea  set  forth  in  Cnthbertson 
his  defences,  that  the  pursuers  were  now  barred,  by  acquiescence  &c.  p.  Young. 
and  homologation,  from  disturbing  certain  obstructions  erected  on 
the  road  in  question  by  the  defender. 

E,  Oardon  (with  whom  Dean  of  Faculty)  for  the  defender.  The 
defences  set  forth,  that,  in  the  year  1827,  a  wall  was  erected  which 
had  the  effect  of  shutting  up  any  road  the  public  might  have.  The 
defences  state  that  ^^  these  operations  were  carried  on  openly,  and 
were  well  known  to  all  the  inhabitants  of  Burntisland,  Kirkton, 
Starleyburn,  and  Aberdour,  and  no  objection  or  challenge  was 
made  by  any  person ;"  and  the  plea  founded  on  this  statement  is, 
^*  that  the  defender  and  his  predecessors  having,  without  challenge 
or  dispute,  been  allowed  to  erect  the  sea  wall  above  mentioned, 
nearly  thirty  years  ago,  and  to  incur  the  great  expense  of  those 
erections,  the  public  and  all  persons  concerned  are  now  barred 
by  acquiescence  and  homologation,  from  disturbing  the  same." 
A.  Rodgera,  10th  July  1827;  F.  C.  3  W.  and  S.  260;  Marq.  of 
Abercom,  20th  May  1820,  Bell's  Princ.  §  946 ;  Lord  Melville, 
29th  May  1830.  No  distinction  can  be  drawn  between  the  ac- 
quiescence necessary  in  the  case  of  a  private  individual  and  the 
public.  It  is  not  necessary  that  any  active  acquiescence  should 
have  been  given  by  the  pursuers.  It  is  sufficient  they  have  seen  an 
expensive  obstruction  going  on  without  interference. 

Lord  Justice^Clerk.     There  is  no  sufficient  averment  on  re- 
cord to  support  the  present  plea.     The  cases  referred  to,  and  the 
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Feb.  6. 1852.  observations  of  Mr  Bell,  apply  where  parties  have  consented  to  an 

Cuthbertson,  obstruction  being  erected. 

&c  p.  Young,  ^j^^  Court  found  *•  that  the  record  does  not  contain  averment 
sufficient  to  support  the  above  plea,  and  to  this  extent  repel  the 
defences,  with  the  expenses,  of  the  discussion." 

Wotherspoon  and  Mack,  W.S.»  Pareuers*  Agents. 
Alex.  Hutchison^  S.S.C.>  Defendei^s  Agent. 


SECOND  DIVISION. 
No.  164.  KiLGOUR  V.  Brown  and  Shand* 

Process — Interlocutor. 

» 

Feb^6^^2.  This  was  an  advocation  from  the  Sheriff  Court  of  Fife.  The 
Kileonr  v.  action  was  raised  by  Kilgour  to  recover  damages,  on  account  of 
Brown,  &c.     injuries  done  to  his  sheep  by  the  dogs  of  the  defenders.     The 

Sheriff  found  for  the  defenders,  and  dismissed  the  action.  Kilgour 

advocated. 

The  Lord  Ordinary  (Colonsay)  by  his  interlocutor  *<  repels  the 
reasons  of  advocation,  and  remits  the  cause  simpliciter  to  the 
Sheriff;"  but  his  interlocutor  contained  no  findings  of  facts. 

On  the  case  being  called  to-day,  the  Court  remitted  to  the 
Lord  Ordinary  to  pronounce  special  findings,  in  terms  of  the  40  § 
of  6  Geo.  IV.,  c.  120;  the  case  to  be  thereafter  transmitted  to 
the  Court  to  be  advised  upon  the  reclaiming  note,  and 

The  Lord  Jdstice-Clerk  observed  that  it  was  not  only  necea* 
sary  there  should  be  findings  of  the  facts  proved  by  the  pursuer  in 
evidence ;  but  that,  when  he  had  failed  in  his  proof,  findings  should 
be  given,  stating  what  had  not  been  proved. 

James  Souter,  W.S.,  Agent  for  Panaer. 

T.  Sf  R.  Landale,  S.S.C.,  Agents  for  Defenders. 


OUTER  HOUSE- 
Before  Lord  Rutherfurd. 
j^Q^  Igg^  Anderson  and  Mandatory  v.  Laing. 

Process-Statute  13  and  14  Vict.  c.  SS—DaU  of  Summons. 

Feb.  5. 1852.      ^°  ^^  ^^®  ^  process,  was  pleaded  by  the  defender,  on  two 
v.^->^-^-^    grounds,  (1.)  that  the  date  following  the  words  at  the  close  of  the 

Andersoiii  &c. 
V.  Laing. 
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will — "  Given  under  our  signet  at  Edinburgh,"  appeared  to  be  in  Feb.  6. 1852. 
the  handwriting  of  the  clerk  who  had  written  the  summons,  and  .  T"^^^^\ 

,      ,  ,  Jr.    ,  .,1111  ^   Andewon,  &c 

had  not  been  filled  up  as  it  ought  to  have  been  by  the  proper  om-9.  Loing. 
cer  when  the  signet  was  adhibited  at  the  Signet  Office ;  (2.)  that 
the  date,  in  any  view,  had  no  authentication  whatever,  except  it 
was  inserted  by  the  clerk  who  prepared  the  summons;  here,  im- 
mediately after  the  date,  a  docquet  followed,  certifying  that  what 
preceded  was  '^  written  by  A.  B.,  Clerk  to  C.  D.,  on  this  and 
the        preceding  pages." 

Shandy  in  support  of  the  objection,  referred  to  §  18  of  the  Act 
13  and  14  Vict.  c.  36,  and  to  Schedule  A. 

Yotmffy  Contra.  The  date,  in  point  of  fact,  was  not  filled  in  by 
the  clerk  who  wrote  the  summons,  but  by  the  proper  party  at  the 
Signet  Office ;  and  with  reference  to  the  second  objection,  a  note 
had  been  issued  from  the  Signet  Office,  some  time  ago,  for  the 
guidance  of  practitioners,  directing  a  blank  to  be  left  for  the  date 
at  the  end  of  the  will — ^just  as  had  been  done  in  this  case. 

On  this  explanation,  the  defender  argued  that  the  objections 
should  be  disposed  of  on  the  footing  that  the  date  was  inserted  by 
the  signet  officer. 

Lord  Buthbrfurd.  It  being  now  conceded  that  the  first  ob- 
jection does  not  exist  in  point  of  fact,  I  have  to  deal  with  the  se- 
cond alone.  It  is,  I  think,  one  of  a  description  too  nice  and  criti- 
cal. I  have  half  a  dozen  summonses  now  lyiug  before  me,  and 
they  are  all  in  much  the  same  form.  In  the  practice  following  on 
the  statute,  no  such  strictness  has  been  observed,  and,  I  think, 
very  properly.  The  contrary  rule  of  construction  would  be  much 
too  rigid.     I  must  therefore  repel  the  objection. 

Gibson-Craigs  and  Dalziel,  W.S.»  Agents  for  ParBuers. 
Jamei  A,  Robertson^  S.S.C.»  Agent  for  Defender. 


OUTER-HOUSE. 
Before  Lord  Rutherford. 

Macnbb  v.  Laing  and  Sons.  ^^^  ]gg^ 

Process — Amendment  of  Libel — Title  to  sue — Mandate — Stamp. — 1st,  Feb.  6.  J  862. 
Circamstances  in  which  a  pursuer,  suing  on  an  account  alleged  to  be     ^^v^^ 
due  by  the  defenders,  was  allowed  to  amend  the  summons,  by  inserting  j^^^f  ^' 
a  more  specific  reference  to  the  account    2d,  Terms  of  a  mandate  or 
authority  for  recovery  of  an  account,  which  was  held  not  to  fisJl  under  the 
provisions  of  the  Stamp  Acts. 
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Feb.  5. 1852.      In  this  action  the  pursuer,  ^^  as  in  right  of  the  late  firm  of  Rua- 
^  sell,  Macnee  and  Company,  coach  and  harness  makers  in  Edin* 

Laings.  burgh,"  concluded  for  payment  of  *^  the  sum  of  L.32 : 4 : 6  sterling, 

being  the  amount  of  an  account  for  furnishings  by  that  firm  to  the 
defenders,  commencing  the  26th  day  of  February,  and  ending  the 
28th  day  of  December  1850."  No  farther  reference  was  made, 
in  the  summons,  to  the  account  as  being  produced  with  the  sum* 
mons,  and  held  to  be  part  of  it  brevitatU  causoy  as  is  usually  done 
in  similar  cases.  It  was  lodged  with  the  summons  at  the  calling. 
Annexed  to  the  account  so  produced  was  a  writing  in  these  terms — 
*^  We  hereby  authorise  Mr  James  Macnee,  coach  and  harness 
maker,  Edinburgh,  to  uplift,  pursue  for,  and  discharge  the  pre- 
ceding account  due  to  us  by  Messrs  John  Laing  and  Sons,  and 
interest  thereon  from  31st  December  last."  (Signed)  '^Russell, 
Macnee  &  Co." 

On  behalf  of  the  defenders  it  was  pleaded,  1st,  That  the  sum- 
mons was  irregular  and  irrelevant,  in  respect  it  did  not  set  forth 
"  the  nature,  extent,  and  grounds  of  the  complaint  or  cause  of 
action,"  in  terms  of  the  Judicature  Act ;  and,  2d,  That  the  alleged 
authority  in  favour  of  the  pursuer  being  improbative  and  unstamped, 
and  the  right  admittedly  remaining  in  Russell,  Macnee  and  Com- 
pany, the  pursuer  could  not  competently  insist  in  the  action  in  his 
own  name. 

Shandy  in  support  of  the  1st  objection,  referred  to  Hutchison  v, 
FerrieTy  18th  July  1846,  and  cases  therein  quoted.  On  the  2d 
objection  he  quoted  Sutherland  v.  Monroy  13th  Nov.  1847 ; 
Creightm  v.  Rankin,  26th  May  1840,  H.  L.,  i.  Rob.  iOO. 

Irvine^  in  reply,  relied  on  Lawrie  v.  Ogilviey  Feb.  6.  1810,  F.C. ; 
Taylor  v.  Scott,  16th  July  1847. 

The  Lord  Ordinary  (Rutherfurd)  pronounced  an  interlocutor, 
allowing  the  pursuer  to  amend  his  summons,  on  payment  of  two 
guineas  of  expenses,  with  reference  to  the  1st  objection,  by  in- 
serting a  more  specific  reference  to  the  account  libelled  on ;  and 
with  respect  to  the  2d  plea,  sustaining  the  pursuer's  title  to  sue, 
and  repelling  the  objection  of  want  of  stamp. 

Macritchie^  Bayley  and  Henderson,  W.S.,  Pursuer's  Agents. 

James  A.  Robertson,  S.S.C,  Defenders'  Agent. 


SECOND  DIVISION. 
No.  167.  Cargill  v.  Gould  &  Company. 

Bill — Onerous  holder, — ^A  su9pen?ion  of  a  charge  on  a  decree  for  the 
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contents  of  a  bill,  on  the  ground  that  it  was  partly  accepted  for  the  ac-  Feb.  6. 1863. 
commodation  of  the  holders,  at  the  request  of  their  traveller,  refused,  as     '^-^t^' 
this  could  only  be  established  by  writ  or  oath  of  the  holders.  QoSd.  &e. 

Cargill,  the  suspender,  was  in  the  habit  of  buying  goods  from 
Gould  and  Company  of  Glasgow,  through  their  traveller  Ran- 
kine,  who  carried  stock  about  with  him,  and  disposed  of  it  to 
purchasers  upon  the  spot.  The  goods  bought  were  paid  for 
by  bills  drawn  by  Bankine,  per  procuration  of  his  employers, 
upon  Car^U,  and  accepted  by  him.  In  July  1847,  he  called  upon 
Cargill,  who  made  no  purchases  from  him  then ;  but  the  time  had 
come  for  settling  by  bill,  as  usual,  and  by  a  bill,  bearing  date  the 
21st  of  that  month,  drawn  by  Rankine,  as  above  set  forth,  Gould 
and  Company  ordered  Cargill,  five  months  after  date,  to  pay  to 
their  order  £48 : 6 : 8  sterling,  for  value  received,  and  he  accepted 
the  same.  At  this  period,  the  whole  amount  owing  by  Cargill 
for  goods  received  was  £29 : 6 : 8.  The  bill  was  discounted  with 
the  bank  by  Rankine,  who  subsequently  absconded,  after  having 
committed  various  acts  of  fraud  upon  his  employers  and  their  cus« 
tomers.  The  bill  was  retired  by  Gould  and  Company,  who,  on 
12th  January  1848,  claimed  its  full  amount  from  the  acceptor,  but 
were  refused  paymept,  except  to  the  extent  of  £29 :  16 : 6 — the 
sum  due  to  them  by  him  at  its  date. 

An  action  was  therefore  raised  by  Gould  and  Company  against 
Cargill,  in  the  Sheriff-court  of  Aberdeen,  and  the  Sheriff,  adhering 
to  the  judgment  of  the  Sheriff-substitute,  pronounced  decree,  finding 
the  pursuers  entitled  to  the  full  contents  of  the  bill ;  but  as  Cargill 
had,  in  October  1847,  been  sequestrated,  and  afterwards  obtained 
a  settlement  by  composition,  at  the  rate  of  7s.  6d.  per  pound, 
under  2  and  3  Vict.  c.  41,  the  sum  decerned  for  was  restricted  to 
£18:3:2,  being  the  amount  of  composition  due  on  the  sum  of 
£48 : 8 : 6.  Gould  and  Company  thereupon  charged  CargiU,  who 
brought  the  present  suspension  of  the  decree  and  charge. 

The  Lord  Ordinary  (Colonsay)  on  the  first  calling  of  the  cause, 
reported  it  eimpliciter  to  the  Second  Division,  in  terms  of  the  recent 
statute. 

Broun  (with  whom  Neaves)  for  the  suspender,  contended,  that 
he  was  not  liable  in  the  whole  amount  of  the  bill,  having  accepted 
it  only  in  part  for  value,  and  partly  for  the  accommodation  of  the 
chargers — it  being  admitted  by  themselves  that  they  only  gave 
value  to  him  to  the  extent  of  £29 :  16 : 6.  Rankine  drew  for  a 
larger  sum  than  that  due,  expressly  for  the  chargers*  accommoda- 
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Feb.  6. 1852.  tion,  and  upon  that  footing  alone  the  complamer  was  induced  to 

...  accept.     The  chargers  were  bound  by  the  actbga  of  Rankine, 

Gould.  their  traveller,  who  obtained  the  accommodation,  and  discounted 

the  bill  for  their  behoof,  although  he  fraudulently  failed  to  account 

to  them  for  the  proceeds,  and  they  must  bear  the  consequences  of 

their  own  agent's  fraud. 

T.  M^Kenzie  and  Buchanan  were  for  the  respondents,  but 

The  Lord  Justice-Clerk,  without  caQing  on  them,  intimated 
the  unanimous  opinion  of  the  Court,  that  the  suspension  of  the 
decree  and  charge  must  be  refused.  Cargill  was  ex  facie  debtor 
in  the  bill,  and  liable  to  the  onerous  holders  in  its  whole  contents, 
unless  he  eouM  prove  either  scripto  vel  juramerUo  of  the  chargers, 
that  it  was  partly  accepted  for  their  special  accommodation. 

In  this  case  suspension  was  also  sought  of  a  decree  of  the  Sheriff 
for  £71 : 2  : 9,  on  account  of  goods  furnished  by  Gould  and  Co., 
to  the  complainer  in  August  1847.  The  receipt  of  these  goods 
was  denied  by  him,  and  the  question  turned  entirely  on  the  con- 
struction of  a  proof  led  in  the  Inferior  Court. 

Suspension  refused. 

Tnwu  Sf  Bonar^  W.S.9  Stupender's  Agents. 
John  Cullerii  W.S.,  Retpondent's  Agent. 


FIRST  DIVISION. 

No.  168.  Petition,  Sir  Thomas  Erskinb. 

Act  11.  and  12.  ViaL  c  86 — OUxtum^Tuton  and  Ouratan-^Pencnal 
DebtB'—SMl  Bwrdene. — ^In  an  application  to  sell  entailed  lands  for  pay- 
ment, inter  aUa^  of  personal  debts  of  the  entailer,  Held^  1«^  That  where 
one  of  the  three  heirs  called  as  parties  is  a  minor,  edictal  citation  is  not 
necessary  in  addition  to  personal  citation  of  his  tutors  and  curators.  2dy 
That  the  Court  will  not  grant  such  application  until  the  personal  debts 
are  made  real  burdens  on  the  estate. 

Feb.  6. 1852.      'pji^g  ^^g  i^q  application  under  §  25  of  the  Entail  Amendment 

PetyErakine.  ^^^^  ^^  ^^^  ^^  Vict.  136,  for  authority  to  sell  portions  of  an  en- 
tailed estate  for  provisions  and  debts,  with  which  it  was  alleged  the 
entailed  estate  might  be  competently  charged,  or  stands  validly 
charged,  in  the  sense  of  the  statutory  provision. 

Appearance  had  been  made  for  the  tutor  ad  litem  of  one  of  three 
heirs  called  as  parties,  FfoUiott  Williams  Erskine,  who  is  in  pu- 
pillarity.  There  were  certain  points  for  the  consideration  of  the 
Court,  with  regard  to  which  the  Lord  Ordinary,  having  heard 
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counsel  for  the  petitioner  and  compearer,  reported  the  whole  cause  Feb.  6. 1852; 
to  the  Lords  of  the  First  DivisioD.  _  ^"^TCT' 

1.  The  first  question  related  to  the  service  of  the  petition.  By 
the  Act  of  Sederunt  of  23d  December  1848,  §  3,  the  petition, 
^*  besides  being  served  in  the  usual  form/'  is  appointed  to  be  served 
on  the  father  of  the  minor,  or  on  one  at  least  of  his  tutors,  cura^ 
tors,  or  other  guardians.  The  usual  form  of  serving  on  a  minor, 
even  where  the  minor  has  a  father,  or  other  legal  guardians,  is  to 
serve  on  the  minor  personally,  and  on  his  tutors  and  curators 
edictally,  in  terms  of  the  Act  1 3  and  14  Vict.  c.  36.  In  the  present 
case  the  petition  was  served  personally  on  the  pupil  and  on  Sir 
R.  A.  Anstruther  and  Colonel  Lindesay  as  his  tutors  nominate ; 
but  there  was  no  service  on  his  tutors  at  the  ofiSce  of  edictal  cita- 
tion. The  difficulty,  therefore,  now  was,  whether  the  Act  of  Sede- 
runt did  not  recognise  the  necessity  of  edictal  citation  of  tutors 
and  curators,  in  addition  to  personal  citation,  whether  of  one  or 
of  all  the  pupil's  guardians.  The  Lord  Ordinary,  in  reporting 
the  case,  **  inclined  to  think  that  the  intention  could  not  have  been 
to  enforce  edictal  citation,  where,  by  the  personal  citation  of  all  the 
tutors  or  curators,  service  edictally  was  rendered  unnecessary  in 
other  judicial  proceedings."  The  petitioner's  counsel,  in  support 
of  the  doctrine,  that  if  the  father  be  cited  specially,  it  is  unneces- 
sary to  cite  tutors  and  curators  edictally,  referred  to  the  cases  of 
L.  Liev.  Porteoua,  17th  July  1630,  M.  2182;  Caimoussie,  I7th  Dec. 
1629,  M.  2181 ;  Buchanan  v.  Gray,  20th  January  1801,  D.  Ad- 
jud.  App.  No.  12. 

2..  The  second  point  related  to  the  construction  of  sec.  25  of 
the  statute.  To  the  extent  of  L.60,472,  16s.  of  the  sums  set 
forth  in  the  petition,  the  debts  are  in  the  situation  of  being  merely 
personal;  and  the  question  was,  whether  the  authority  sought  by 
the  petitioner  could  be  granted,  according  to  the  sound  construc- 
tion of  the  §  25  of  the  Act,  while  the  debts  have  not  been  made 
real  charges  upon  the  estate  by  adjudication  or  by  infeftment. 

The  statutory  provision  embraces  (1.)  debts  with  which,  under 
the  Act,  it  is  competent  for  the  heir  in  possession  to  grant  bonds 
and  dispositions  over  the  estate ;  (2.)  debts  as  to  which  such 
charge,  (t.^.,  by  granting  bonds  and  dispositions  over  die  estate,) 
is  made  competent  by  any  Act  of  Parliament  not  containing  a 
power  of  sale ;  and  (3.)  '^  all  cases  in  which  the  fee  of  an  entailed 
estate  is  validly  charged  with  debt."  The  debts  in  question  do  not 
fall  under  either  of  the  first  two  classes ;  but,  being  all  of  them 
debts  of  the  entailer,  they  are  alleged  by  the  petitioner  to  consti- 

2c2 
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Feb.  6. 1852.  tute  ^^  valid  charges"  on  the  estate,  although  not  made  real  charges 
^^^^    by  infeftment  or  adjudicatioD. 

In  reporting  this  point,  the  Lord  Ordinary  signified  his  opinion 
that  the  expressions  employed  in  the  statute  indicated  that  the 
authority  to  sell  was  intended  to  be  confined  to  the  payment  of 
debts,  with  which,  by  previous  statutory  provision,  or  by  judicial 
proceedings  or  diligence,  or  by  infeftment,  it  was  fixed  that  the 
estate  stood  legally  burdened,  and  for  which  it  admitted  of  no  dis- 
pute that  the  estate,  under  the  one  or  the  other,  might  be  attached 
and  really  burdened,  if  not  sold.  On  the  other  hand,  however,  it 
might  be  considered  that  the  estate,  being  liable  for  the  debts  of  the 
entailer,  the  statutory  words  permit  of  being  read  in  a  sense  so 
comprehensive  as  to  embrace  those  debts,  even  though  merely 
personal — such  debts  being  in  a  popular,  if  not  in  a  strictly  legal, 
sense,  charges  affecting  the  entailed  succession. 

Marshall  in  support  of  the  petition.  The  expression,  ^^  validly 
charged,",  here  used  by  the  Legislature,  is  not  a  technical 
expression  in  the  law  of  Scotland.  It  is  therefore  fairly  open  to 
construction.  Now,  for  these  debts  the  estate  is  adjudgeable 
under  the  Act  1672,  and  also  under  the  ordinary  process  of  rank- 
ing and  sale,  and  also  under  the  Rosebery  Act.  But,  under  all 
these  acts,  the  proceedings  are  very  expensive  and  troublesome. 
The  object  of  the  present  Act  was  to  dispense  with  all  these,  and 
yet  to  obtain  the  same  end.  What  purpose,  therefore,  could  be 
served  by  making  the  creditors  go  through  the  form  of  leading  an 
adjudication — and  all  of  them  must  do  it  separately,  at  an  enor- 
mous expense — before  the  heir  in  possession  can  have  this  reme- 
dy ;  and  if  they  do  not  choose  to  do  it  of  their  own  accord,  the 
heir  cannot  have  this  remedy  at  all.  He  submitted,  therefore, 
that  it  was  impossible  that  the  legislature  should  have  limited  this 
remedy  to  cases  where  the  debts  are  real  burdens  on  the  estate. 

The  Dean  of  Faculty^  for  the  tutor,  ad  litem^  agreed  that' the 
«  term  used  is  not  a  technical  phrase  in  the  law  of  Scotland.  But 
what  is  meant  by  the  debt  being  made  a  valid  charge  against  the 
estate,  is  not  that  the  proprietor  has  contracted  debt,  but  that  the 
estate  belonging  to  him  has  been  made  the  siibject  of  diligence  or 
security.  The  personal  debt  of  an  ordinary  fee-simple  proprietor 
is  not,  while  it  remains  personal,  a  charge  against  the  fee  of  the 
estate.  These  being  entailer's  debts,  the  estate  may  be  validly 
charged  with  them  by  adjudication,  or  otherwise ;  but  unless  it 
can  be  said  that,  at  this  present  moment,  they  form  a  valid  charge 
upon  the  estate,  the  petitioner  has  no  case. 
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Lord  Itort  was  satisfied  that,  looking. to  the  manner  in  which  Feb.  6. 1862. 
the  word  "  charged"  is  used  throughout  the  statute,  the  Court «  .^^ 
could  not  entertain  this  application,  in  so  far  as  it  asked  for  autho- 
rity to  sell  any  portion  of  the  entailed  estate  for  persona]  debts  of 
the  entailer.     This  construction  was  warranted,  both  on  grounds 
of  expediency,  and  in  point  of  principle. 

The  Lord  President.  This  is  the  wise  course  to  adopt.  The 
debts  must  be  charged  against  the  estate. 

The  other  Judges  concurred. 

As  to  the  first  point  brought  under  the  notice  of  the  Court, 
their  Lordships  unanimously  found  that  the  tutors  and  curators  of 
Ffolliott  Williams  Erskine  had  been  duly  cited ;  but  *^  Find  that 
under  the  statute,  it  is  not  competent  to  authorise  the  sale  of  any 
portion  of  the  said  lands"  for  payment  of  the  debts,  **  so  long  as 
the  same  remain  only  personal  debts  of  the  entaUer,  and  have  not 
been  made  a  valid  charge  on  the  estate  or  any  part  thereof,"  and 
in  regard  to  these  debts,  ^*  sist  this  process  until  prdper  steps 
shall  have  been  taken  in  that  respect ;  and,  with  these  findings, 
remit  the  case  back  to  the  Lord  Ordinary,"  &c« 

Jame$  DalgleUh,  W.S.»  Petitioner's  Agent. 

Webster  and  Renny^  W.S*,  Agents  for  Tator  ad  litem* 


FIRST  DIVISION. 

Stewart  t7.  Campbell.  No.  169 

Band — Joint  obligants — Heir  of  providon^^Heir  of  Unt — Supersedere  of 
payment — Liability, — A.,  and  his  second  son  C,  bound  themselves  con- 
junctly and  severally  for  a  sum  of  money  borrowed  by  them.  Circum- 
stances in  which  Held  that  the  sum  in  the  bond  was  a  proper  debt  of  C, 
—that  as  such  it  formed  a  burden  on  an  estate  to  which  his  son  succeeded 
as  heir  of  provision  to  his  grandfather  A.  (by  whom  the  estate  had  been 
burdened  with  O.'s  just  and  lawful  debts),— that  G.'s  son  was  thus  liable 
for  the  debt,  and,  as  heir  of  provision  of  his  grandfather  A.,  was  not 
liberated  by  a  supersedere  of  payment  granted  by  the  creditor  in  the  bond 
to  A.'s  heir  of  line  as  primary  debtor  under  the  bond. 

This  action  was  raised  to  enforce  payment  of  the  balance  of  a  Feb.  6. 1852. 
personal  bond  for  £2000,  granted  on  24th  February  1814,  by  the    ^*""^'"^*^^ 
defender's  grandfather,  Walter  Campbell  of  Shawfield,  and  hiscampbeU. 
father,  Robert  Campbell  of  Skipness,  now  both  deceased. 

*  The  bond  was  originally  granted  to  Mr  John  Donaldson,  W.S., 
and  in  this  bond  the  obligants  **  bind  and  oblige  ourselves,  con- 


380  CASES  DECIDED  IN  THE  No.  169. 

Feb.  6. 1852.  junctly  and  several ly,  and  our  heirs,  executors,  and  successors, 
„  renouncing  the  benefit  of  discussion,  to  content  and  repay,"  &c. 

Campbell.  The  estate  of  Skipness,  in  respect  of  his  taking  which  the  de- 

fender is  now  sought  to  be  made  liable  for  the  debt  in  question, 
belonged  to  the  defender's  grandfather,  Walter  Campbell  of  Shaw- 
field,  as  well  as  the  other  estates  of  Shawfield,  Islay,  and  Woodhall. 
This  estate  of  Skipness  was  destined  by  Campbell  of  Shawfield  to 
form  a  provision  for  his  second  son,  the  defender's  father,  Robert 
Campbell,  and  his  family ;  and  a  disposition  of  the  estate  was 
executed  on  25th  April  1779.  This  disposition  was  ^Uo  and  in 
favour  of  myself  during  my  life,  and,  after  my  death,  to  and  in 
favour  of  the  said  Robert  Campbell,  my  second  son,  and  the  heirs 
male  of  his  body ;  whom  failing,  to  the  other  heirs  mentioned  in 
the  deed,"  &c. 

Robert  Campbell  predeceased  his  father,  Campbell  of  Shaw- 
field, and  died  in  1814.  In  1816  Shawfield  executed  a  codicil 
or  additional  settlement,  which,  after  reciting  the  original  dispo- 
sition and  prior  codicils,  sets  forth, — ^*  that  by  the  predecease 
of  the  said  Robert  Campbell,  my  second  son,  the  said  lands  and 
estate  of  Skipness  will,  in  virtue  of  said  disposition  (if  not  re- 
voked) descend  at  my  death  to  Walter  Campbell,  bis  eldest  son 
(the  present  defender),  and  the  heirs-male  of  his  body.  .  .  • 
I  do  further  hereby  burden  the  said  disposition  and  lands,  and 
others  thereby  disponed,  and  the  heirs  who  shall  succeed  to  me 
in  virtue  thereof,  with  payment  of  all  the  just  and  lawful  debts 
contracted  by  the  said  Robert  Campbell,  my  son,  and  resting  owing 
at  the  time  of  his  death,  in  so  far  as  those  debts  shall  not  be  ex- 
tinguished during  my  life." 

Shawfield  died  in  the  same  year,  1816.    In  the  following  year 
Walter  Campbell,  the  present  defender,  completed  titles  to  the 
estate  of  Skipness,  as  heir  of  provision  under  his  grandfather's  dis- 
position and  deed  of  settlen^nt.    He  also  completed  titles  in  1845 
to  Skipness,  as  heir^male  and  heir  of  provision  in  general  to  his 
father,  Robert  Campbell ;  and  both  series  of  titles  bore  special 
reference  to  the  provisions  in  the  disposition  and  settlement,  and 
the  codicil  of  1816.     In  the  same  year,  1845,  he  sold  the  estate. 
The  estates  of  Shawfield,  Islay,  and  Woodhall,  stood  upon 
other  investitures  than  the  estate  of  Skipness,  and  were  intended 
by  Campbell  of  Shawfield  to  descend  to  his  eldest  son  John.    But 
John  predeceased  his  father,  and  therefore  on  Shawfield's  death  the 
estates  descended  to  John's  son,  Walter  Frederick  Campbell,  wbo 
completed  his  title  to  these  estates  as  heir  of  entail.     The  debt  in 
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the  original  bond  was  aseigned  by  Donaldson  to  Scott,  and  again  f^eb.  6. 1852. 
by  him  to  Mrs  Freer  and  her  husband,  Dr  Robert  Freer.  In  ^  ^^^^^^^ 
1821  Walter  Frederick  Campbell,  then  of  Shawfield,  granted  to  Campbell! 
Mrs  Freer  and  husband  a  bond  of  corroboration  for  the  debt  in 
ijaestion,  which  bond  of  corroboration  bears  that  '^  seeing  that  the 
said  principal  sum  of  £2000  sterling  contained  in  the  said  bond 
are  still  resting  and  unpaid,  and  that  the  said  Mrs  Margaret  Thom« 
«on  or  Freer,  and  the  said  Dr  Robert  Freer,  are  willing  to  super- 
sede payment  thereof  to  the  term  of  payment  after  mentioned, 
in  consideration  of  my  granting  these  presents  in  manner  under 
written ;  therefore  I,  the  said  Walter  Frederick  Campbell,  have 
become  bound  and  obliged,  as  I  hereby,  in  corroboration  of  the 
foresaid  bond,  and  of  the  said  assignations  thereof,  and  without 
hurt  or  prejudice  thereto,  sed  accumvlando  jura  juribusj  and  spe- 
cially without  prejudice  to  any  claim  competent  against  the  repre- 
sentatives of  the  said  Robert  Campbell  of  Skipness,  under  the 
said  bond,  bind  and  oblige  myself,"  &c. 

Walter  Frederick  Campbell,  grantor  of  this  bond  of  corrobora- 
tion, paid  £400  to  account  of  the  bond  in  1842,  thus  reducing  the 
debt  to  £1600  of  principal.  The  interest  on  the  bond  was  also 
regularly  paid  by  him.  Tho  balance  of  the  debt  and  the  bond 
have  been  transferred  to  the  pursuer,  Mr  Stewart,  who  holds  the 
debt  in  trust  for  certain  parties.  Walter  Frederick  Campbell  of 
Islay,  Shaw  field's  heir  of  line,  and  the  granter  of  the  bond  of 
corroboration,  is  now  bankrupt,  and  the  present  action  has  been 
instituted  against  the  defender,  Walter  Campbell,  for  the  balance 
on  the  bond. 

The  grounds  upon  which  the  pursuer  maintained  Campbell's 
liability  were  threefold  : — (1.)  As  representing  his  father,  Robert 
Campbell,  one  gf  the  obligants  in  the  bond ;  (2.)  As  representing 
his  grandfather,  also  one  of  the  obligants  in  the  bond ;  (.3.)  By  his 
having  taken  up  the  lands  of  Skipness  under  the  special  burden 
of  paying  this  debt. 

The  defender  pleaded  non-liability  as  representing  his  father, 
in  respect  the  service  was  merely^  expede  for  completion  of  title, 
the  defender  having  acquired  no  estate  from  his  father ;  (2.)  That 
as  heir  of  provision  of  his  grandfather,  all  claim  against  him,  the 
defender,  was  lost,  in  respect  of  the  creditor  in  the  bond  having 
given  time  to  Walter  Frederick  Campbell  of  Islay,  who  had  be- 
come the  primary  debtor,  qua  heir  of  line  of  Shawfield  ;  (3.)  That 
the  declaration  in  the  codicil  of  1816  does  not  import  any  liability 
for  the  debt  in  question. 
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Feb.  6. 1852.      A  record  having  been  made  up  on  summons  and  defences,  the 
^^t"*      Lord  Ordinary  (Ivory),  ordered^  cases  in  such  terms  as  that  the 

Campbell  parties,  if  so  advised,  might  argue. the  whole  cause;  but  specially 
directing  attention  to  these  points,  1^^,  the  effect  of  the  codicU, 
27  th  March  1816,  in  so  far  as  it  burdens  the  defender  with  hit 
father*s  debts  ;  And,  2^,  the  effect  of  the  bond  of  corroboration 
taken  from  Islay  in  1821,  in  so  far  as  it  infers  an  undertaking  on 
the  part  of  the  creditor  accepting  it,  ^^  to  supersede  payment'^  for 
a  certain  specific  term,  and  thereby  operate  a  positive  giving  of 
time  to  the  primary  debtor ;  the  liability  of  the  defender  being, 
as  regards  this  question,  to  be  considered  as  a  liability  attaching 
to  him  subsidiaries  and  as  a  successor  titub  lucrativo  of  the  first 
Shawfield. 

The  pursuer  argued, — 

1.  ThdX^  prima  facie,  the  ground  of  the  defender's  liability,  as 
representing  his  father,  was  well  founded,  inasmuch  as  every  ge- 
neral service  imports  in  law  a  liability  for  the  debts  of  the  defunct ; 
and  if  as  heir-at-law,  or  heir-male, — the  defender's  character, — 
absolute  liability.  The  defender  sold  Skipness  in  virtue  of  his 
double  title  of  heir,  not  only  of  Shawfield,  but  also  as  heir  of  his 
father. 

2.  The  codicil  of  1816  embraces  the  whole  of  Robert  Camp- 
bell's debts  of  whatever  kind,  or  however  contracted.  No  excep- 
tion or  limitation  is  made,  either  expressly  or  inferentially.  The 
ground  of  the  pursuer's  title  is,  that  Shawfield  gave  to  the  de- 
fender his  estate  of  Skipness ;  but  only  under  the  express  burden 
and  condition  that  he  should  pay  the  whole  debts  which  had  been 
contracted  by  his  deceased  father.  The  defender  is  a  mere  donee 
or  legatee  of  his  grandfather  in  Skipness,  only  entitled  to  the 
estate  according  to  the  tenor  of  the  title  by  virtue  of  which  it  was 
bestowed  upon  him. 

3.  The  plea  founded  upon  the  bond  of  corroboration,  rests  upon 
the  doctrine  of  discharge  of  cautioners,  by  the  creditor  giving  time 
to  the  principal  debtor, — a  doctrine  which  has  no  application  to 
the  case  of  heirs.  An  heir  represents  his  ancestor,  not  only  in 
his  rights,  but  in  his  debts  and  burdens.  Stair,  iii.  5,  §§  13,  14, 
16,  17  ;  Ersk.  iii.  8,  §§  50  and  52.  The  ground  of  the  liabQity 
of  heirs  is  simply  that  they  have  taken  up  the  succession.  The 
liability  is  liability  in  solidum^  all  being  conjunctly  and  severally 
bound  and  liable,  as  co-obligants  or  principals  to  the  creditors. 
It  is  imposed  for  onerous  considerations ;  and  although,  where  the 
succession  comes  to  be  distributed  among  different  heirs,  it  is  in« 
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cumbent  on  the  creditor  to  sue  those  heirs  in  a  certain  order,  the  ^«b*  ^*  ^3^^< 
right  of  the  creditor  is  not  liable  to  any  other  condition  or  limita-g^^^^^ 
tion  whatever.  In  all  essentials,  the  contract  of  cautionry  con-  Campbell. 
trasts  with  the  liability  of  heirs  for  the  ancestors  debts.  A  pro- 
per cautioner  is  not  bound  as  a  co-obligant,  or  in  solidum  with  the 
principal  debtor ;  and  his  liability  arises  from  spontaneous  and 
gratuitous  engagement,  &c.  Stair,  L  17,  §  3.  Hence  equity  has 
imposed  upon  the  creditor  in  suretyship  debts,  certain  implied 
obligations  or  duties  introduced  for  the  protection  of  the  surety. 
In  particular,  the  creditor  cannot  alter  the  contract  between  him 
and  the  principal  debtor,  so  as  in  any  way  to  affect  or  injure  the 
rights  and  remedies  of  the  cautioner.  If  he  does  this,  the  cau- 
tioner is  held  to  be  released  from  his  obligation.  But  this  principle 
of  release  of  the  cautioner  is  alone  applicable  tp  cases  of  proper 
suretyship.  Samuel  y.  Hovoarth^  1817,  3  Merivale's  Reports, 
277,  Lord  Chancellor  Eldon's  opinion;  Idem  in  Bank  of  Ireland 
y.  Beresford^  1818,  6  Dow,  238.  See  also  Ashbie  y.  Peducky 
1836;  1  Meason  and  Wellsly,  564;  Hollier  v.  Eyre,  1842;  ix. 
Clark  and  Finelly,  p.  43 ;  Lord  Chancellor  Cottenham's  opinion. 
As  to  the  application  of  the  rule  to  Bills  of  Exchange,  see  Raggett, 
iv.  Taunton,  730;  Kerrison,  iii.  Campbell,  362,  contrayerting 
Lazttm  Y .  Peat,  ii.  Campbell,  p.  185;  Bailly  on  Bills,  pp.  167 
and  271.  The  rule,  therefore,  is  only  ayailable  to  proper  sureties 
or  cautioners,  and  cannot  be  applied  to  a  case  like  the  present. 
A  surety's  liability  may  remain,  notwithstanding  an  arrangement 
between  the  principal  and  creditor  to  giye  the  former  time.  Pit- 
man on  Principal  and  Surety,  p.  181,  and  the  English  cases  there 
cited.  See  also,  Scotch  case  of  Ogilvie  y.  Smith,  22d  Noyember 
1821. 

The  defender  argued — 

1.  He  does  not  represent  his  father.  Having  made  up  his  title 
as  heir  in  general  t^  his  grandfather,  he  thus  obtained  right  to  the 
precept  contained  in  the  disposition  of  1779,  under  which  precept 
he  was  infeft.  But  no  right  to  the  estate  was  ever  in  his  father*s 
person,  and  no  such  right  was  therefore  eyer  taken  up  by  the  de- 
fender. On  selling  the  lands  of  Skipness,  his  service  as  heir  to 
his  father  in  these  lands  under  the  deed  of  1779,  except  as  eyi- 
denee  of  propinquity,  was  wholly  inept. 

2«  By  the  codicil  of  1816,  the  disponee  to  Skipness  is  unques- 
tionably burdened  with  Robert  Campbell's  debts,  but  by  these 
can  only  be  meant  Robert  Campbell's  own  proper  debts,  not  any 
debts  of  Shawfield's  own,  in  which  Robert  might  be  only  cau- 
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Feb.  6. 1862.  tioner,  and  of  which  Shawfield  was  bound  to  relieve  him.  It  is 
Stewart©  averred  that  the  debt  now  sued  for  was  a  debt  of  this  description. 
Campben.  The  original  disposition  to  Skipness  bound  and  obliged  the 
granter  and  his  heirs-male,  of  tailzie  and  provision,  as  well  as 
heirs-general  and  of  line,  to  relieve  the  disponees  of  all  incum- 
brances which,  at  Shawfield's  death,  should  or  might  affect  the 
lands  of  Skipness,  except  a  provision  of  L.4000  subsequently  re- 
voked. It  also  contained  a  clause  of  warrandice  ^^from  all  debts 
contracted  or  to  be  contracted  by  us,  or  either  of  us."  A  subse- 
quent codicil  altered  the  arrangement,  so  far  as  to  burden  the 
estate  with  all  heritable  debts  secured  over  it  at  the  time  of  Shaw- 
field's death.  There  is  no  declaration,  therefore,  and  it  cannot 
be  assumed,  that  Shawfield,  intended  to  lay  any  of  his  own  debts 
on  the  disponee  to  Skipness.  Hence,  the  pursuer  cannot  enforce 
a  greater  demand  under  the  codicil  of  1816,  than  Shawfield  him- 
self, upon  whose  contract  he  sues,  could  have  enforced.  Against 
Shawfield,  or  Shawfield's  heir  of  line,  pursuing  for  relief  under 
the  obligation  in  the  codicil,  it  would  be  an  insuperable  defence 
that  the  debt  was  Shawfield's  own,  to  which  the  obligation  in  the 
codicil  did  not  apply ;  at  all  events,  that  it  was  Shawfield's  own 
to  the  extent  of  one-half,  and  that  only  the  remaining  half  was  a 
debt  of  Robert  Campbell,  which  the  defender,  under  the  codicil^ 
was  bound  to  pay.  Against  the  pursuer  this  defence  must  be 
equally  effectual. 

3.  As  heir  of  provision  of  his  grandfather,  the  defender  would 
be  liable  to  the  extent  of  the  value  of  the  estate  taken  up  by  him ; 
but  he  has  been  liberated  from  all  responsibility  by  the  transac- 
tion between  the  creditor  and  the  representative  of  the  primary 
debtor.  The  heir  of  line  holds  the  position  of  primary  obligant : 
the  heir  of  provision  that  of  secondary  or  subsidiary  obligant,  en- 
titled to  full  relief  against  the  other,  and  not  liable  till  that  other 
is  discussed;  Ersk.  iii.  sec.  b%  53  :  Stair,  iii.  5,  sec.  16  ;  Bank- 
ton,  iii.  5,  sees.  68,  69 ;  Bell's  Prin.  4th  cd.  p.  701,  sec.  1935. 
Therefore,  the  effect  of  a  creditor  giving  time  to  the  primary 
obligant  is  at  once  and  entirely  to  liberate  the  subsidiary  obli- 
gant ;  for  the  position  of  the  subsidiary  obligant  is  thereby  mate- 
rially changed,  and  possibly  to  his  prejudice.  Before  the  post- 
poned period  of  payment  has  arrived,  the  primary  obligant  may 
be  bankrupt.  The  subsidiary  obligant's  right  of  recourse  against 
him  for  relief  is  therefore  materially  affected,  and  the  creditor 
who  is  bound  to  put  the  secondary  obligant  in  a  position,  on  pay- 
ment, to  operate  his  relief  by  an  assignment  to  the  debt  immedi- 
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ately  available,  has,  by  his  own  act,  incapacitated  himself  from  ^^'  ^'  ^®^^* 
doing  so.  Hence,  it  becomes  the  clearest  equity  that  a  creditor  ^^^^^^^  ^ 
should  not  be  entitled  so  to  affect  the  position  of  the  subsidiary  Campbell. 
obligant  without  his  consent ;  and  that,  if  he  does  so,  he  should 
be  held  as  having  discharged  his  claim  against  that  obligant. 
Whenever  there  is  a  primary  and  subsidiary  obligant,  the  prin- 
ciple  is  equally  applicable ;  Pitman  on  Principal  and  Surety,  p. 
170.  The  heir  of  line  must  be  discussed  before  the  heir  of  provi- 
sion can  be  called  upon ;  and  the  mere  circumstance  of  the  parties 
being  bound  jointly  and  severally  to  the  creditor,  is  not  sufficient 
to  exclude  the  operation  of  the  rule,  if,  in  reality,  one  of  them 
stands  in  the  position  of  cautioner  or  subsidiary  obligant,  and  is 
known  to  be  so  to  the  creditor ;  Mackenzie  v.  Macartney^  23d 
September  1831,  5  W.  and  S.  504.  As  betwixt  the  heir  of  line 
and  heir  of  provision,  the  bond  taken  from  Islay  leaves  everything 
to  be  regulated  by  the  ordinary  provisions  of  the  law ;  and  there- 
fore, the  giving  of  time  to  the  heir  of  line,  without  the  consent  of 
the  heir  of  provision,  must  be  clearly  held  to  liberate  the  latter, 
by  application  of  a  general  principle  applicable  to  every  case  of 
primary  and  secondary  obligants. 

The  Lord  Ordinary,  "  Iwto,  In  respect  that,  by  the  original  bond, 
libelled,  Walter  Campbell,  Esq.  of  Shawfield,  and  Robert  Camp- 
bell, Esq.  of  Skipness,  bind  and  oblige  ourselves  conjunctly  and 
severally,  and  our  heirs,  executors,  and  successors,  renouncing  the 
benefit  of  discussion ;"  and  that  the  bond  of  corroboration  founded 
on  by  the  defenders,  and  executed  by  Walter  Frederick  Camp- 
bell, Esq.,  son  of  the  said  Walter  Campbell,  is  expressly  de- 
clared to  be  ^^  in  corroboration  of  the  foresaid  bond  and  of  the  as- 
signations thereof,  and  without  hurt  or  prejudice  thereto,  sed  accu- 
mtdandojvrajuribus^  and  specially  without  prejudice  to  any  claim 
competent  against  the  representatives  of  the  said  Robert  Camp- 
bell of  Skipness  under  the  said  bond ;  repels  the  defence  pleaded 
for  the  said  defender  in  respect  of  the  supersedere  of  payment 
granted  by  the  creditors  in  said  original  bond  to  the  said  Walter 
Frederick  Campbell,"  in  consideration  *^  of  my  granting  these  pre- 
sents,'* t.e.,  the  foresaid  bond  of  corroboration ;  and  finds  that  the 
defender,  as  heir  of  provision  to  the  said  Walter  Campbell,  is  still 
liable  in  the  same  measure  of  joint  and  several  liability  for  the 
debt  in  said  bond,  which  was  therein  originally  undertaken  and 
become  bound  for  by  the  said  Walter  CampbeU  ;  2ifo,  et  separor- 
timy  In  respect  that  the  defender,  by  the  express  condition  of  the 
title  under  which  he  succeeded  to  the  said  Walter  Campbell  in 
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Feb.  6. 1862.  the  lands  and  estate  of  Skipness,  is  burdened  with  payment  of 

Si&wanv  "  ^^^  ^^^  j^^^  ^^^  lawful  debts  contracted  by  the  said  Robert 
CampbeU.  Campbell,  my  (ue.  Walter  Campbell's)  son,  and  resting  owing  at 
the  time  of  his  death,  in  so  far  as  these  debts  shall  not  be  extin- 
guished during  my  (i.e.  Walter  Campbell's)  life,"  and  that  the 
debt  libelled  was  contracted  by  the  said  Robert  Campbell,  and  is 
still  resting  owing  and  unextinguished,  as  said  is ;  and  also  in  re- 
spect of  the  special  terms  of  the  foresaid  bond  of  corroboration, 
whereby  the  full  force  of  the  original  bond  is,  notwithstanding  the 
temporary  supersedere  of  payment,  reserved  entire  against  all  and 
sundry  other  parties  bound  thereby,  and  specially  as  against  the 
representatives  of  Robert  Campbell,  finds  the  defender  liable  in 
the  same  measure  of  joint  and  several  liability  for  the  debt  in  the 
bond,  which  was  therein  originally  undertaken  and  become  bound 
for  by  his  father,  Robert  Campbell.  He  therefore,  on  the  whole 
matter,  decerned  in  terms  of  the  libel. 

Against  this  interlocutor  Campbell  reclaimed. 

Penney  and  Heaves  for  the  reclaimer. 

G.  Graham  Bell  and  Dean  of  Faculty  for  the  respondent. 

The  Lord  President.  I  am  clearly  of  opinion,  that  the  first 
branch  of  the  Lord  Ordinary's  interlocutor  was  well  founded. 
The  case  of  Mackenzie  does  not  establish  any  new  principles  at  all : 
the  bond  in  that  case  was  made  out  to  be  a  bond  of  caution.  I 
cannot  look  to  the  bond  in  this  case  as  in  that  position.  Here 
the  parties  are  bound  conjunctly  and  severally,  and  each  binds 
himself  for  the  whole  debt.  Now,  has  anything  been  done  by  the 
mere  operation  of  the  creditor  giving  a  certain  degree  of  time  for 
payment,  and  the  whole  interest  being  paid  by  Islay  previous  to 
the  date  of  his  bankruptcy,  to  alter  the  nature  of  the  obligation  ? 
This  bond  of  corroboration  is  so  framed  as  to  leave  everything  as 
they  were  previous  to  granting  it ;  therefore  I  see  no  ground  for 
dififering  from  the  Lord  Ordinary  on  the  first  branch  of  the  inter- 
locutor. 

But  as  to  the  second  branch,  I  am  not  so  clear,  because  when 
I  look  to  the  clause  of  the  codicil,  I  think  it  raises  the  question 
whether  one  half  of  the  money  was  not  for  the  son  and  the  other 
half  for  the  father.  If  this  were  so,  it  would  not  be  fair  to  say 
that  because  the  lands  were  burdened  with  payment  of  the  just 
and  lawful  debts  of  Robert  Campbell,  that  this  was  evidence  of 
his  liability  for  the  whole  sum  under  the  original  bond. 

Lord  Fullbrton.     I  am  rather  of  opinion  that  the  interlocu- 
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tor  of  the  Lord  Ordinary  is  well  founded  on  both  points.     The  I'eb.  6. 1852. 

first  point  arises  from  the  circumstance  of  the  present  defender  ^ 

being  heir  of  provision  of  his  grandfather.     I  cannot  see  any  rea- Campbell. 

son  that  considering  the  nature  of  this  bond  and  the  relation  be* 

tween  heirs  of  line  and  heirs  of  provision,  we  have  any  authority 

whatever  for  applying  to  this  case  that  extremely  rigid  rule  which 

has  been  applied  to  cautionary  obligations.     There  may  be  cases 

in  which  a  creditor  may  deal  in  such  a  way  with  regard  to  heirs 

of  entail  whom  he  has  bound,  as  to  enable  them  to  plead  that  they 

have  been  set  free  by  his  having  materially  damaged  their  right 

of  relief,  but  how  can  it  be  said  that  any  injury  has  been  done 

here  ?     The  time  of  payment  was  postponed  from  the  month  of 

June  to  the  term  of  Martinmas  following.     It  is  impossible  to  say 

that  any  injury  was  thereby  sustained.     I  see  no  authority  for 

applying  such  a  general  rule  in  regard  to  heirs  of  provision  as  is 

here  contended  for. 

Again,  this  party  takes  the  estate  under  the  burden  of  his 
father's  just  and  lawful  debts.  Now,  is  not  this  debt  to  the  full 
extent  a  just  and  lawful  debt?  What  may  have  been  Robert 
Campbell's  claim  of  relief  against  his  father  is  another  question, 
but  quoad  h'ls  creditors,  is  not  the  debt  a  just  and  lawful  debt  ?. 
If  Robert  Campbell  had  succeeded  to  the  estate,  so  that  his  son 
would  have  taken  from  him,  he,  the  defender,  would  have  repre- 
sented Robert  Campbell,  and  there  could  be  no  doubt  that  in  that 
case  he  would  have  been  liable.  But  Robert  Campbell  dies,  and 
consequently  there  can  he  no  representation  of  him.  AccoYd- 
mgly  Shawfield  just  burdens  the  estate  in  the  same  way  as  if 
Robert  Campbell  had  succeeded  to  it.  We  cannot  apply  to  this 
case  a  different  rule  from  the  one  in  regard  to  creditors  in  general. 
We  must  hold  that  it  is  a  debt  contracted  and  due  by  Robert 
Campbell.  I  therefore  adhere  to  the  Liord  Ordinary's  interlo- 
cutor. 

Lord  Cunikghamb  concurred. 

Lord  Ivory  saw  no  reason  to  differ  from  the  interlocutor 
pronounced  by  him  as  Lord  Ordinary.  We  must  look  to  the  deed 
itself  for  the  law  of  the  case,  and  it  would  not  be  safe  to  do  other 
than  ask,  was  this  a  debt  of  Robert  Campbell^s  ?  This  codicil  was 
executed  just  for  the  purpose  of  putting  the  creditors  in  the  same 
position  as  they  would  have  been  in  had  Robert  Campbell  suc- 
ceeded to  the  estate.  Shawfield  is  giving  away  his  estate  gratui- 
tously, and  he  provides  that  the  successor  of  his  son,  Robert  Camp- 
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Feb.  6. 1852.  bell,  in  the  estate,  shall  pay  all  the  debts  that  were  good  against 

St  w  rt  r       R<>b®rt  Campbell. 

Campbell.  The  CouRT,  therefore,  adhered  to  the  Lord  Ordinary's  inter- 

locutor, and  refused  the  reclaiming  note,  but  found  no  expenses 
due. 

Walter  Horsburgk,  W.S.,  Parsner's  Agent. 
Alexander  Hamilton^  W.S.,  Defeoder^t  Agent. 


FIRST  DIVISION. 

No.  170.  Jifg  Helen  Howden  or  Reid  and  Others  v.  Campbell 

and  Others. 

Personal  Obligation — Representative  LiahUity — Heir  of  Line — Heir  of 

Provision — Supersedere  of  Payment. 

I'eb.  6. 1852.      The  question  raised  in  this  case  was  the  same  as  in  the  previ- 
„     ,  ous  case  of  Stewart  v.  the  defender  Campbell^  (ante^  p.  379.)     The 

Heid,  &c.  v.     action  was  laid  upon  a  personal  bond  for  L.IOOO,  granted  in 
Campbell,  &c.  ^^  y^^^  1314  ^y  Walter  Campbell  of  Shawfield,  and  bis  second 

son,  Robert  Campbell,  designed  of  Skipness — both  now  deceased 
— ^in  favour  of  Andrew  Pringle,  farmer  in  Ballancrieff  Mains,  in 
right  of  whom  the  pursuers  now  stand.  The  granters  are  bound 
by  the  deed  conjunctly  and  severally.  The  defender  is  sued  as 
alleged  representative  of  both  obligants,  Campbell  of  Shawfield 
being  his  grandfather,  and  Robert  Campbell  his  father. 

The  defender  obtained  right  to  the  estate  of  Skipness  by  virtue 
of  a  disposition  executed  by  his  grandfather,  in  whose  person  that 
estate  was  vested,  as  well  as  the  other  estates  of  Shawfield,  Islay, 
and  Woodhall.  This  disposition  was  executed  in  1779,  in  favour 
of  the  granter  himself,  during  his  lifetime,  and,  after  his  death, 
his  second  son,  the  before  mentioned  Robert  Campbell,  and  the 
heirs-male  of  his  body,  whom  failing,  a  series  of  substitutes. 
Robert  Campbell  predeceased  his  father,  having  died  in  1814, 
whilst  his  father  survived  for  two  years  subsequently.  On  the 
death  of  Mr  Campbell  of  Shawfield  in  1816,  the  defender  took  up 
the  estate  of  Skipness,  under  his  grandfather's  disposition,  by  service 
as  heir  of  provision  to  his  grandfather.  He  therefore  maintained 
that  his  father  having  died  before  the  succession  to  Skipness 
opened,  the  right  to  that  estate  flowed  to  the  defender  directly 
from  his  grandfather.  He  did  not  therefore  represent  his  father ; 
he  made  up  a  formal  title  to  his  father,  in  order  to  facilitate  the 
completion  of  a  sale  of  the  lands  of  Skipness ;  but  be  took  nodiing 
from  his  father  through  this  or  any  other  title. 
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He  argued  that  this  was  a  proper  debt  of  Shawfield's.  .  The  in-  Feb.  6.  .1852. 
terest  on  the  bond  was  regularly  paid  by  the  heir  of  line  and  ge-    ^^^V^ 
neral  representative  of  Shawfield — ^his  grandson,  Walter  Frederick  Reid,  &c.  v. 
Campbell  of  Islay— down  to  1847.     Not  only  so,  but  in  1832  theC»'^P^«"»  ^^• 
creditor  transacted  with  the  heir  to  give  him  time  for  payment  of 
the  bond,  on  his  granting  a  bond  of  corroboration.    This  was  done 
in  the  knowledge  that  the  debt  was  Shawfield's  own ;  for  in  a  letter 
produced  and  addressed  by  the  agent  of  Campbell  of  Islay  to  the 
then  creditors  in  the  bond,  it  is  expressly  said — ^'  This  b  the 
proper  debt  of  Mr  Campbell  of  Shawfield,  and  he  will  grant  a 
corroboration." 

He  therefore  pleaded,  inter  aUa^  that,  as  cautioner  in  the  debt 
sued  for,  he  was  liberated  by  the  creditors  transacting  with,  and 
giving  time  to,  the  heir  of  the  principal  debtor ;  that  he  does  not 
represent  his  father,  and  only  represents  Campbell  of  Shawfield, 
as  special  disponee  or  heir  in  the  estate  of  Skipness ;  but  in  this 
capacity  he  was  only  a  subsidiary  obligant,  the  primary  obligant 
being  Shawfield's  heir  of  line  and  general  representative ;  and 
therefore  that  the  pursuers  had  lost  all  claim  against  the  defend- 
er, by  transacting  with,  and  giving  time  to,  the  heir  of  line,  the 
party  primarily  liable. 

The  Lord  Ordinary,  (Colonsay,)  "  in  respect  of  the  depending 
questions  between  the  defender  and  Mr  Stewart,  and  between  the 
defender  and  Mrs  Pryce  or  Morrison,  makes  avizandum  with  the 
cause  to  their  Lordships  of  the  First  Division,"  &c. 

Pattan  for  the  pursuer. 
Penney  for  the  defender. 

The  Court,  in  respect  of  the  decision  *^  pronounced  by  them  in 
the  action  at  the  instance  of  Stewart  against  the  same  defender, 
decern  agunst  the  defender  in  terms  of  the  conclusion  of  the  libel, 
except  as  to  expenses.     Find  no  expenses  due,  and  decern." 

•  Henry  Tody  W.  S.,  Pursuers*  Agent. 

Alexander  Hanaltorij  W.S.,  Defenders'  Agent. 


FIRST  DIVISION. 
pRTCB  or  Morrison  and  Husband  v.  Campbell  and  Others.    No.  171. 

PersoncU  Band — Representative  LiaMitj/ — Heir  of  Line — Heir  of  Prouigian. 

m,  .  .      ,  t  ,  .      •  .         Feb.  6.  1852. 

The  question  raised  here  was  the  same  as  m  the  two  previous    v^^i^/ 
cases.   The  action  was  laid  on  a  personal  bond  for  L.  1 000,  granted  P^jce  jr  Mor- 
in  the  year  1811  by  the  late  Walter  Campbell  of  Shawfield,  and  campbeii,  &c. 
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Feb.  6. 1862.  payment  of  which,  with  interest  from  Whitsunday  1847,  was  now 
Pr7c  M  r-'^^^?'*^  ^^  ^^  forced  against  the  defender,  as  Shawfield's  repre- 
risoo,  &c  V.    sentative. 

pbell,  &c.  rpjj^  estate  of  Skipness,  in  respect  of  his  taking  which  the  de- 
fender's liability  as  Shawfield's  representative  is  fixed  upon  him, 
was  destined  by  Shawfield  to  his  second  son,  Robert,  the  defen- 
der's father,  and  his  heirs-male.  Robert  predeceased  his  father. 
The  defender  obtained  right  to  the  estate  as  heir  of  provision  to 
his  grandfather.  Shawfield's  heir-general  and  of  line,  and  general 
representative,  is  Walter  Frederick  Campbell  of  Islay,  who,  as 
such,  succeeded  in  room  of  Shawfield's  eldest  son,  John  Camp- 
bell, his  father,  to  the  granter's  estates  of  Shawfield,  Islay,  and 
WoodhalL  He  is  now  bankrupt.  In  1846  the  present  pursuer, 
as  creditor  in  the  bond,  took  a  bond  of  corroboration  from  Islay, 
by  which,  inter  aUa^  she  postponed  and  superseded  payment  to 
the  then  succeeding  Martinmas. 

The  defender  therefore  pleaded,  that  his  liability  was  only  the 
subsidiary  and  secondary  liability  of  heir  of  provision  in  a  special 
subject,  the  primary  debtor  being  the  heir  of  line  and  general 
represeqtative  of  the  granter ;  and  that  all  claim  against  him  is 
discharged,  in  respect  of  the  deceased  granter  having  left  sufficient 
estate  for  payment  of  the  bond,  and  in  respect  of  the  creditor,  in 
place  of  enforcing. payment,  having  transacted  with  and  given  time 
to  the  primary  debtor.  ,  He  also  pleaded,  that  the  date  of  the  bond 
was  written  on  an  erasure,  and  that  this  being  in  essentialibusy 
rendered  the  bond  null  as  a  document  of  debt. 

The  Lord  Ordmary  (Ivory)  repelled  the  defence  on  the  era- 
sure ;  ^^  and  quoad  ultroy  in  respect  of  the  depending  question  be- 
tween the  defender  and  Mr  Stewart,  makes  avizandum  with  the 
cause  to  their  Lordships  of  the  First  Division." 

F.  MusseU  for  the  pursuer. 

Penney  for  the  defender.  « 

The  Court  decerned  "  against  the  defender,  in  terms  of  the 
conclusions  of  the  summons.  Find  neither  party  entitled  to  ex- 
penses." 

Graham  Sf  Webster^  W.S.,  Pursuers'  Agents. 
Alexander  Hamilton,  W.S.,  Defenders'  Agent. 
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FIRST  DIVISION. 

GiLMOUR  V.  GiLMOUR's   TRUSTEES.  No.  172. 

Trust- Settlement — Resignation  of  Trustee — Reduction — Defence, —  Held, 
in  a  reduction  of  a  traslrsettlement,  that  trustees,  one  of  whom  had  never 
accepted  the  office,  and  the  other  had  resigned  after  the  action  was  insti- 
tuted, in  virtue  of  a  power  in  the  deed,  and  both  of  whom  had  been 
called  as  defenders  in  the  action,  were  entitled  to  be  assoilzied. 

Frauds  4rc, — Is8:ue, — ^Terms  of  issue  in  reduction  of  trust-settlement  on 
the  ground  of  fraud,  circumvention,  and  undue  contrivance. 

This  was  a  reduction  of  the  trust-settlement  of  the  late  Allan  ^eb.  7. 1852. 
Gilmour,  Esq.  of  Eaglesbam,  on  the  ground  that  it  was  obtained  qI^^^ 
through  fraud,  circumvention,  and  undue  contrivance,  by  certain  GihDoar*8 
parties  interested  in  the  succession.  The  case  was  now  moved  ^^^^^  * 
in  for  the  adjustment  of  issues,  and  the  immediate  question  was, 
who  were  to  be  parties  to  these  issues.  The  action  is  directed 
against  the  trustees  under  the  settlement, — and  defences  were 
lodged  for  the  trustees,  and  separately  for  Arthur  Mather  and 
for  John  Graham,  who  were  both  called  as  parties  to  the  action 
in  the  character  of  trustees.  Mather  pleaded  that  he  had  never 
accepted  the  appointment  of  trustee,  and  therefore,  not  being  a 
trustee  under  the  deed  in  question,  he  ought  not  to  be  a  party  to 
this  action.  Graham  pleaded,  that  although,  in  the  first  instance, 
he  had  accepted  the  appointment,  he  had  afterwards  resigned  his 
ofSce,  in  virtue  of  the  powers  contauied  in  the  trust-deed,  which 
provides,  that  ^^  it  shall  be  in  the  power  of  any  one  or  more  of  my 
said  trustees  to  resign  and  denude  of  the  office  of  trustee  and  exe- 
cutor at  any  time  during  the  continuance  of  this  trust,  notwith- 
standing he  may  have  accepted  thereof,  and  acted  therein ;"  and 
that,  therefore,  not  now  being  a  trustee,  he  cannot  be  called  on  to 
defend  the  action.  At  same  time,  in  case  it  should  be  necessary 
for  him  to  make  any  further  statement,  he  referred  to  and  adopted 
the  defences  for  the  remaining  trustees. 

The  Lord  Ordinary  (Cowan)  allowed  the  pursuer  *^  to  lodge 
in  process  the  issues  he  proposes  to  be  tried  in  this  case,  reserv- 
ing for  future  consideration  the  mode  of  disposing  of  the  special 
defences  stated  for  the  defenders,  Arthur  Mather  and  John 
Graham ;"  and  the  issues  being  lodged,  the  Lord  Ordinary,  *<  in 
respect  the  parties  do  not  agree  in  adjusting  and  settlingut|)e 
issues,  reports  the  cause  to  the  Lords  of  the  First  Division  of 
the  Court,  in  terms  of  the  38th  section  of  the  Act  1 3th  and  14  th 
Vict.,  c.  36,  &c." 
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^i^^J^^'  Neaves  and  Dean  of  Faculty  (with  whom  Hector),  for  the  de- 
Oilmour  w.  fenders.  The  only  object  of  this  action  being  to  try  the  validity 
Gamour*8  of  this  deed,  it  is  only  in  the  character  of  trustees  that  these  par- 
ties can  be  called  at  all.  Therefore,  Graham  cannot  be  held  a 
party  to  an  action  as  to  a  deed  under  which  he  is  no  longer  a 
trustee;  and  Mather  nerer  haying  been  a  trustee,  both  parties 
ought  to  be  assoilzied.  It  is  not  an  unusual  proceeding  for  the 
Court  to  relieve  parties  similarly  situated.  Sheriff  y.  Brodie^ 
18th  June  1836 ;  Mansfield  v.  Stewart,  26th  June  1841,  3  D.  1103. 
Inglis  (with  whom  Pattison  and  G*  Tounff),  for  the  pursuers. 
Graham  is  in  a  different  position  from  Mather.  The  ground  of 
action  is  facility  and  circumvention,  and  various  parties  are  sup- 
posed to  be  implicated  in  it.  Mr  Graham  was  an  acting  trustee 
at  the  date  of  raising  the  action.  Therefore,  it  will  not  now  do 
for  him  to  withdraw.  Farther,  he  says,  if  he  is  to  be  a  defender, 
he  adopts  the  defence  of  the  other  trustees.  We  are  therefore 
entitled  to  keep  him  as  one  of  the  defenders.  There  is  here  a/^- 
nuria  testium.  The  circumstances  under  which  Graham  divests 
himself  of  the  character  of  a  trustee  are  suspicious*  It  is  obvi- 
ously with  a  view  to  favour  the  defence  in  this  action. 

The  Lord  Prbsidekt.  Mr  Graham  resigned  in  virtue  of  an 
express  power  given  him  to  that  effect  in  the  trust-deed;  and 
aldiough  at  first  he  accepted  the  office,  yet,  at  the  time  he  gave 
in  defences,  be  was  called  into  Court,  and  was  obliged  to  do  so. 
But  now  he  says,  I  want  to  resign ;  yet,  if  I  am  compelled  to  re- 
main in  the  action,  I  adopt  the  defences  of  the  other  trustees. 
Is  it  to  be  supposed  that  every  person  introduced  into  the  trust- 
deed  is  to  be  considered  a  material  witness  ?  He  ought  to  be  as- 
soilzied. 

Lord  Fullertok  was  of  the  same  opinion.  This  person  is 
called  as  a  trustee,  and  in  no  other  character.  The  trustr-deed 
gives  him  power  to  resign :  he  does  so,  and  is  no  longer  a  trustee. 
How  can  he  be  kept  in  the  action  ?  If  the  party  could  shew  that, 
from  the  conduct  of  the  case,  this  had  taken  place  from  improper 
motives,  that  would  be  another  question ;  but,  in  the  circumstances, 
there  is  no  reason  for  objecting  to  his  being  assoilzied. 

Lord  Cuninghame.  There  can  be  no  difference  of  opinion 
about  the  case.  Graham  is  concluded  against  solely  as  trustee, 
and  he  cannot  be  precluded  resigning  in  terms  of  the  power  con- 
tained in  the  trust-deed. 

Lord  Ivory  was  also  of  same  opinion.  We  are  called  on  to 
defeat  the  trust-deed  by  this  motion  to  have  Graham  retained  as 
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a  defender.     There  are  no  personal  conclusions  against  him  in  the  F^^^L1S52. 
sammons,  and  be  may  resign  his  office  of  trustee  whenever  he^QQ^^^^^^ 
pleases,  unless  there  be  something  improper  proved  against  bim^^^^o^'B 
If  he  shall  ever  come  to  be  called  as  a  witness,  then  the  parties 
have  aU  their  objectbns  against  him. 

The  Court  therefore  assoilzied  both  the  defenders,  and  ap- 
proved  of  the  following  issue  to  try  the  question  in  dispute  between 
the  parties : — 

**  It  being  admitted  that  the  pursuer  is  heir  of  conquest  of  the 
deceased  Allan  Gilmour,  Esq.  of  Eaglesham ;  that  the  said  Allan 
Gilmour  died  on  4th  March  1 849,  and  that  he  executed  a  trust- 
disposition,, of  date  31st  December  1833,  under  which  the  pursuer 
was  called  to  the  succession  of  his  whole  estate  in  the  first  instance — 
Whether  at  the  date  of  the  trust-disposition  and  settlement,  (of 
which  No.  5  of  process  is  an  abstract,)  bearing  to  be  executed  on 
8th  December  1848,  the  said  deceased  Allan  Gilmour  of  Eagles- 
ham  was  weak  and  facile  in  mind,  and  easily  imposed  upon  ?  and 
Whether  the  defenders,  or  any  of  them,  by  themselves  or  others 
taking  advantage  of  his  said  weakness  and  facility,  did,  by  fraud 
or  circumvention,  obtain  or  procure  the  said  trust-disposition  and 
settlement  to  the  lesion  of  the  said  deceased  Allan  Gilmour?" 

Patrick  Graham^  W.S.,  Pursuer's  Agent. 
Alexander  HamiHon^  W.S.,  Defenders'  Agent 


FIRST  DIVISION. 
Gilchrist  or  Wilson  w.  Whicker.  No.  173. 

Process — EeducHon — Adjustment  of  Issues — General  Service — Legitimacy. 

This  was  an  action  of  reduction  of  a  general  service  expede  by  Feb.  7. 1852. 
the  defender,  as  heir-at-law  of  the  deceased  Dr  Gilchrist,  some  ^.j^^/^'^J 
time  banker  in  Edinburgh.     The  case  now  came  before  the  Court  Wilson  v. 
for  the  adjustment  of  bsues.  ^  ^' 

The  action  was  raised  by  the  pursuer,  as  Gilchrist's  daughter, 
by  a  marriage  alleged  to  have  been  contracted  by  him  with  the 
daughter  of  a  native  merchant  of  the  kingdom  of  Oude,  and  cele- 
brated according  to  the  form  recognised  by  the  Mussulman  creed, 
which  Gilchrist  had  adopted.  The  defence  was,  that  the  pursuer 
had  not  established  that  she  is  the  lawful  daughter  of  Dr  Gilchrist, 
and  therefore  could  not  reduce  the  service  in  favour  of  the  de- 
fender. 
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^?b-I^if/^*      The  case  waa  reported  by  the  Lord  Ordinary  (Colonsay). 

Gilchrist  or         Inglis  for  the  pursuer.     There  can  be  no  inquiry  into  the  pro* 

Whicker.'       pinquity  of  the  pursuer,  for  she  has  expede  a  general  service  to 

Dr  Gilchrist,  and  her  title  is  unchallenged.     Now  the  defender's 

title  is  under  reduction.     Therefore  the  pursuer  has  a  sufficient 

title  and  status  to  reduce  the  defender's  service. 

T.  Mackenzie  and  the  Solicitor^  General  were  for  the  defender. 

The  Lord  Prbsidbnt.  The  parties  must  come  to  close  quar- 
ters sooner  or  later.  The  proper  course,  therefore,  is  to  allow  the 
defender  to  repeat  a  reduction,  and  remit  the  case  back  to  the 
Lord  Ordinary  to  adjust  the  issues. 

John  CuUeny  W.S.,  Pursaer's  Agent. 

GibsoH'Craigsy  Dalziel  and  Brodie^  W.S.,  Defender's  Agents. 


FIRST  DIVISION. 

No.  174.  LOCKHART  V.   CuMMING. 


I88U€9 — Skmder^^PriviUge — Spec^lcation  of  time  and  place, — ^Terms  of 
issues  in  an  action  of  damages  for  slander  at  the  instance  of  an  assistant 
clergyman  against  his  principal. 

'^wZl^^'  T^^  ^^  <^  action  of  damages  at  the  instance  of  the  Rev.  Dr 
Lockhart  v.  "^^^^  Lockhart,  assbtant  and  successor  to  the  Rev.  John  Cumming, 
CammiDg.  nunister  of  the  parbh  of  Fraserburgh,  against  Mr  Cumming ;  and 
the  case  now  came  before  the  Court  for  the  adjustment  of  issues. 
The  pursuer  proposed  to  take  an  issue  in  the  following  terms : — 
<^  Whether  the  defender,  in  the  months  of  September,  October, 
and  November  1846,  wrote  and  transmitted,  or  caused  to  be 
written  and  transmitted,  to  John  Cumming,  then  residing  in 
Glasgow,  now  deceased,  the  letters"  therein  specified?  ^^  And 
whether  the  defender  did,  by  said  letters,  falsely  and  calumniously 
state,  or  hold  forth  that  the  pursuer  was  a  person  of  bad  character, 
or  that  he  had  obtained  his  situation  by  false  pretences,  or  that 
he  was  a  person  of  bad  credit  and  unable  to  pay  his  debts,  or  that 
he  intended,  or  was  capable  of  absconding,  in  order  to  defraud 
his  creditors,  to  the  loss,  injury,  and  damage  of  the  pursuer  ?" 

Macfarlane  and  Pi/per  for  the  defender.  The  word  **  ma- 
liciously" must  be  inserted.  The  question  is,  did  the  defender 
step  out  of  his  way  to  calumniate  the  character  of  the  pursuer  ? 
Looking  to  the  relative  position  of  the  parties,  the  defender  being 
the  clergyman  of  the  parish,  the  pursuer  his  assistant  and  sue- 
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cessor,  the  defender  was  not  only  entitled,  but  it  was  bis  duty  Feb.  7. 1852. 
to  investiirate  every  matter  relating  to  the  character  of  his  assist-^  TP^^^"^^ 
ant      These  letters  were  written  to  the  defender  s  nephew,  and  Cmnming. 
obviously  for  the  purpose  of  ascertaining  the  truth  of  certain 
reports  regarding  his  assistant*     The  statement  of  the  defender 
was  therefore  protected  by  privilege.    The  pursuer  must  prove 
that  these  statements  were  written  and  made  from  malicious  mo- 
tives.    The  general  principle  applicable  to  such  a  case  is  enun- 
ciated in  the  case  of  Toogood^  v.  Spyring^  1834,  1    Crompton ; 
Meeson  and  Roscoe's  Reports,  vol.  i.,  p.  193.     This  has  been  re- 
cognised as  a  ruling  case  both  in  England  and  Scotland ;  Stewart 
V.  Swintan,  26th  May  1825,  F.  C. 

The  Lord  Prbsident.  As  to  the  situation  in  which  the 
writer  of  the  letters  in  question  was  to  the  pursuer,  that  is  cer- 
tainly material.  But  giving  the  letters  the  greatest  latitude,  there 
can  be  no  doubt  they  are  injurious.  The  defender  becomes  dissatis- 
fied with  his  assistant,  and  wishes  to  get  rid  of  him.  He  does  not  say 
there  is  a  process  going  on  against  Lockhart  in  which  it  is  neces- 
sary to  get  information ;  but  he  is  merely  paving  the  way  for  in- 
formation against  him.  The  defender  i^  in  the  situation  of  any 
other  person,  and  the  same  measure  of  justice  must  be  allotted  to 
this  case  as  to  every  other.  There  must  be  an  issue  as  to  these 
letters,  but  the  defender  is  not  protected  by  privilege,  and  there- 
fore the  word  '<  maliciously"  ought  not  to  be  inserted. 

Lord  Fullerton  was  of  same  opinion.  It  comes  to  this,  that 
whenever  a  man  writes  an  abusive  letter,  if  he  says  that  he  does 
not  wish  it  to  be  circulated,  there  will  be  no  ground  for  an  action 
of  damages. 

Lord  Cuninghamb  has  some  doubt  whether,  considering  that 
the  defender  was  interested  in  the  morals  of  his  parish,  an  issue  of 
malice  should  not  be  given. 

Lord  Ivort  concurred  with  the  majority.  There  was  not  here 
a  shadow  of  privilege* 

Issue  approved  of. 

The  pursuer  proposed  to  take  other  issues  of  the  general  tenor, 
'^  whether  on  various  occasions,"  during  certain  specified  months, 
*'  September,  October,  and  November,  &c.,"  ^^  within  the  shop 
of  James  Cardno,  merchant  in  Fraserburgh,  and  in  the  street 
near  the  shop,"  **  and  in  other  places  within  the  town  of  Fraser- 
buTgb$"  the  defender  did  calumniate  the  pursuer. 

Macfarlane  and  Pj/per,  for  the  defender,  objected  that  the  ex- 
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Feb.  7. 1852.  pressioDs  in  such  issues  were  not  in  the  usual  style.  They  are 
LockhMt  ^^^  vague,  containing  no  proper  specification  of  time  or  place ; 
Camming.       Mason  v.  Tait^  Jurist,  4th  July  1851,  p.  667. 

Inglis  (with  whom  Giffiord)  for  the  pursuer.  The  slander  com- 
plained of  occurred  on  yarious  occasions.  It  is  impossible  to  state 
the  precise  dates  on  which  this  occurred,  but  it  is  not  uncommon 
with  reference  to  cases  of  such  a  description  as  this,  to  take  an 
averment  of  repeated  acts  within  a  specified  time.  The  slander 
was  continuous.  It  was  made  with  regard  to  a  particular  indivi- 
dual, and  was  repeated  over  a  long  period  of  time.  The  defender 
has  no  interest  to  demand  any  particular  specification. 

The  Court  repelled  the  objections  to  the  issues,  and  held  that 
they  were  properly  prefaced  by  th^  expression,  "  That  on  various 
occasions,''  &c.,  and  that  a  more  particular  specification  of  time 
and  place  was  unnecessary. 

James  Belly  S.S.C.,  Pursuer's  Agent. 

Lockkarty  Morton  jr  Co.^  W.S.,  Defender's  Agents. 


FIRST  DIVISION. 
No.  175.  Donald  Macpherson  o.  Kenneth  Mackenzie. 

Process — Conclusions  of  Summons  of  Damages — Issue,  —  The  different 
grounds  of  damage  for  not  putting  premises  let  to  a  tenant,  in  proper  re- 
pair, and  for  alleged  unwarrantable  sequestration  for  rent,  ought  not  to  be 
slumped  together  in  the  summons,  but  should  be  separately  and  speoifi- 
cally  stated. 
Feb.  7. 1852.      r[*i|[g  ^as  an  action  of  damages  by  the  tenant  of  the  Caledonian 
M     herson  v  ^^^^^  ^°  Dingwall,  against  the  proprietor,  on  the  ground,  (1.)  That 
Mackenzie,     the  defender  had  failed,  in  terms  of  the  lease,  to  put  the  subjects 
into  complete  and  tenantable  repair,  as  at  the  pursuer's  entry ;  and 
(2.)  That  he  had  unwarrantably  used  sequestration  against  the  pur- 
suer for  payment  of  certain  sums  of  rent.     In  the  conclusion  of 
the  summons,  the  slump  sum  of  L.600  was  demanded  as  damages, 
for  outlay  of  repairs,  injury,  and  deterioration  to  the  pursuer's 
property  and  effects  in  the  hotel ;  for  loss  of  custom  and  good-will 
in  business ;  and  solatium  for  injuries,  in  consequence  of  the  seques- 
tration, to  the  pursuer's  credit,  feelings,  and  patrimonial  interests. 
In  defence,  the  pursuer's  statements  were  generally  denied  by 
the  defender,  who  farther  pleaded,  (1.)  That  by  certain  arrange- 
ments which  had  been  entered  into  between  the  parties,  outwith 
the  present  action,  the  pursuer  was  excluded  from  insisting  in  his 


No.  175.  COURT  OF  SESSION.  397 

present  claims;  and,  (2.)  That  the  summons,  in  slumping  all  the  ^el>-  7. 1852. 
grounds  of  damages  together,  and  craving  one  random  sum  for^ 
everything,  was  altogether  irregular  and  incompetent.  Mackenzie. 

The  Lord  Ordinary  (Wood)  reported  the  case  to  the  Inner- 
House,  parties  not  being  at  one  as  to  the  form  of  the  issues,  and 
the  defender  contending  that,  in  the  circumstances,  the  pursuer 
had  foreclosed  himself  from  insisting  in  a  claim  of  damages. 

Shandy  (with  whom  the  Dean  of  Faculty).  The  defender's  con- 
struction of  what  had  taken  place  between  the  parties,  out  of  the 
process,  was  incorrect.  Nothing  had  been  done  by  the  pursuer 
to  foreclose  his  claim  of  damages.  (The  deiails  on  this  part  of 
the  case  were  altogether  of  a  special  nature,  and  raised  no  point 
of  principle.)  As  to  the  second  objection,  regarding  the  form  of 
the  summons,  perhaps  it  would  have  been  better  if  the  different 
items  of  damage  had  been  more  specifically  stated ;  but  there  is  no 
absolute  rule  of  pleading  in  such  matters,  and  the  defender  had  no 
objection  to  separate  the  claims  in  the  schedule  appended  to  the 
issues. 

Buchanan  and  Solicitor'General^  contra.  The  pursuer's  sum- 
mons was  most  irregular  and  loosely  drawn,  even  the  alleged  claim 
of  outlay  for  repairs  was  not  specifically  stated,  though,  as  a 
matter  of  course,  the  pursuer  must  have  known  if  he  actually  dis« 
bursed  any  thing  in  this  head,  and  what  was  the  precise  amount. 
It  is  now  too  late  to  specify  particulars. 

Lord  Presidbnt.  This  point  deserves  attention.  I  cannot 
approve  of  this  loose  and  general  way  in  drawing  such  a  summons, 
but  I  think  a  specific  separation  of  the  alleged  claims  of  damage 
in  the  issue  may  yet  be  made,  which  will  cure  the  objection. 

The  other  judges  concurred,  and  the  issue  ultimately  was  ap- 
proved of  in  this  form : — 

It  being  admitted  that,  as  set  forth  in  the  Notarial  Copy  Tack, 
No.  16  of  process,  dated  the  9th  and  12th  September  1846,  exe- 
cuted between  the  pursuer  and  cautioner^  and  the  defender,  the 
pursuer  became  tenant  of  the  Caledonian  Hotel  and  pertinents,  in 
the  town  of  Dingwall,  the  property  of  the  defender,  for  a  lease  of 
seven  years,  from  and  after  Whitsunday  1846,  the  date  of  entry, 
at  the  yearly  rent  of  £80, — 

1.  Whether  the  defender,  in  violation  of  the  conditions  of  the 
lease,  failed  to  put  the  subjects  let  into  complete  and  tenantable 
repair,  as  at  the  entry  of  the  pursuer,  to  the  loss,  injury,  and 
damage  of  the  pursuer  P 
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Feb.  7. 1852.      2.  Whether  on  or  about  the  Ist  of  December  1847,  and  on  or 
^"T^^"*^    about  the  ist  of  August  1848,  or  on  or  about  one  or  other  of  these 
Mackenzie,     dates,  the  defender  wrongfully  sequestrated  the  effects  of  the  pur- 
suer, in  and  about  the  said  hotel  and  premises,  to  the  loss,  injury 
and  damage  of  the  pursuer  ? 
Schedule  of  damages  claimed : — 
Under  Ist  issue. — For  outlay  for  repairs,  £50. 

For  other  damages,  £300. 
Under  2d  issue,      £250. 

Z.  Mackintoih,  S.S.C.,  Parsner^s  Agent. 
Sang  and  Adam^  S.S.C ,  Defender's  Agents. 


SECOND  DIVISION, 

No.  176.       Rainsford  and  Spodsb  v.  Maxwbll  and  Othbrs,  Hannay*8 

Trustees. 

Trfut'Iked — Clause—Canstructian — Legacy — Vesting. — A  party,  by  his 
trust-deed,  appointed  his  trustee  to  convey  his  estate,  first  in  liferent  to 
A.,  next  to  B.  in  liferent,  or  till  he  succeeded  to  a  certun  estate ;  next, 
either  on  the  death  of  B.,  or  his  succeeding  to  the  estate,  to  pay  over  the 
residue  to  C,  "  and  her  heirs  and  assignees."  A.  having  died,  and  B. 
being  willing  to  discharge  hb  whole  rights  and  interests  in  the  rents  and 
proceeds  of  the  revenue :  Held — the  trustees  were  hound  to  pay  over 
the  proceeds  to  C. 

Feb.  7. 1852.      By  his  trust-dispositiou  and  settlement,  executed  at  Vienna, 
^^y**^    the  late  Sir  Samuel  Hannay  of  Mochrum  and  Kirkdale,  Baronet, 
V.  Maxwell,  ^^fter  directing  his  trustees  to  pay  over  the  annual  free  produce  of 
&C.  the  residue,  first  to  the  Baroness*Dowager  Schaffalitsky,  in  life- 

rent, and  upon  her  death  to  the  testator's  nephew.  Lieutenant 
Frederick  Rainsford,  during  his  life,  or  till  he  succeeds  to  the 
entailed  estate  of  Kirkdale,  disposes  of  the  residue  itself  in  the 
following  terms : — *^  Quarto^  Upon  the  death  of  the  said  Dow- 
ager-Baroness Schaffalitzky  and  the  said  Frederick  Rainsford,  or 
upon  his  succession  to  the  said  entailed  estate  of  Kirkdale,  I  ap- 
point and  direct  my  said  trustees  to  pay,  make  over,  and  convey, 
the  whole  residue  of  my  trust-estate,  liferented  as  aforesaid,  to 
and  in  favour  of  my  niece,  Frances  Sophia  Rainsford  or  M'Lellan, 
wife  of  the  said  William  Hannay  M^Lellan,  and  her  heirs  and 
assignees.*' 

Since  the  testator's  death  the  Dowager- Baroness  has  died, — 
Mr  Rainsford  is  now  willing  to  discharge  his  whole  right  and  in- 
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terest  in  the  rents  and  proceeds  of  the  revenue ;  and  in  these  cir-  Feb.  7. 1852. 
cumstances  the  pursuer,  Frances  Sophia  Rainsford  or  M^Lellan,     '^^^7^' 
requires  the  trustees  to  pay  over  the  residue  to  her;  and  she  v.  Maxwell, 
pleads  that  the  residue  is  fully  vested  in  her  and  her  husband,  ^^* 
subject  to  the  liferent  of  Frederick  Rainsford,  who  is  also  a  pur-- 
suer,  and  that,  upon  his  liferent  being  discharged,  the  defenders 
are  bound  to  make  over  and  convey  the  residue  to  them ;  and 
that,  even  though  the  bequest  of  the  residue  has  not  Vested  yet  in 
the  liferenter  discharging  his  liferent,  the  trustees  are  bound  to 
convey  the  residue  to  Mrs  M^Lellan. 

The  trustees  pleaded  in  defence,  that  Mrs  M^Lellan  had  no 
vested  interest  which  would  enable  her  to  uplift  and  discharge  the 
residue,  and  that  the  trust-deed  should  be  construed  accordmg  to 
the  law  of  Germany,  where  Sir  Samuel  Hannay  was  resident  at 
Uie  date  of  its  execution. 

The  Lord  Ordinary  (Rutherfurd)  *^  finds  that  the  deed  of  Sir 
Samuel  Hannay  must  be  construed  according  to  the  law  of  Scot- 
land ;  and,  in  respect  that  the  Dowager  Baroness  Schaffalitzky  is 
now  dead,  and  that  Mr  Frederick  Rainsford  proposes  to  discharge 
all  his  right  and  interest  in  the  rents  and  proceeds  of  the  residue, 
and  to  discharge  the  trustees  accordingly,  finds  that,  upon  his 
doing  so,  the  trustees  are  entitled  and  bound  to  denude  of  and  pay 
over  the  residue  to  the  pursuers,  Mrs  Rainsford  or  M^Lellan  and 
her  husband.*' 

The  Lord  Ordinary  in  his  note  says,  that  he  has  had  no  hesitation 
in  disallowing  the  plea  in  law  for  the  defenders,  to  the  effect  that 
the  deed  must  be  construed  by  the  law  of  Germany.  '^  The 
granter  of  the  deed  describes  himself  as  resident  in  Vienna,  and 
appears  to  have  resided  in  Germany  for  many  years  before  his  death. 
But  he  was  possessed  of  a  landed  estate  in  Scotland ;  and  what 
b  of  more  importance,  besides  the  deed,  being  drawn  by  a  Scotch 
conveyancer,  is  executed  according  to  the  Scotch  form ;  its  lan- 
guage is  strictly  technical  according  the  law  of  Scotland;  the 
trustees  appointed  are  all  resident  in  Scotland;  and  the  trust, 
especially  in  the  disposition  of  the  residue,  is  to  receive  effect  there. 

The  refftda  regvlans  in  all  such  cases  as  the  present  is  to  give 
effect  to  the  will  of  the  testator,  construing  his  deed,  however,  by 
such  rules  of  construction  as  may  have  been  sanctioned  by  the 
Court  in  similar  cases." 

In  regard  to  Mrs  M^Lellan's  claim  ^^  the  Lord  Ordinary  has  no 
doubt  that  she  is  entitled  to  make,  and  that  the  trustees  are  bound 
to  comply  with,  this  requisition.     She  is  clearly  the  direct  object 
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Feb.  7. 1852.  of  the  testatot*8  regards ;  no  one  is  called  after  her  specially  or  by 
Rainsford  &c^*°^®  *  ^^^  heirs,  indeed,  are  called  generally,  but  although  they 
v.  Maxwell,  might,  in  the  event  of  her  decease,  be  entitled  to  take  as  condi- 
tional institutes,  they  are  evidently  not'  called  with  a  view  to  post^ 
ponement  of  the  vesting  of  her  interest  in  the  residue,  but  at  the 
utmost  to  prevent  a  case  of  intestacy.  This  is  clear  enough  from 
the  whole  expression — her  heirs  and  cisipnees;  for  if  her  asignees 
could  take  against  the  heirs,  a  case  of  actual  vesting  was  plainly 
implied.  There  are  no  such  specialties  here  as  in  the  case  of 
Brotherton,  decided  in  this  court,  June  18. 1847,  and  in  the  House 
of  Lords,  August  14.  1850;  in  which  the  claimant,  the  liferenter 
upon  whose  death  the  residue  was  directed  to  be  paid  over,  sought 
himself  to  take  the  fee  by  renouncing  the  life-rent,  but  the  gift  of 
the  residue  was  directly  to  a  class  or  individual  by  a  description 
which  could  not  be  ascertained  till  some  future  time  or  event.  No 
similar  specialties  occur  here — the  pursuer,  Mrs  Bainforth  or 
M^Lellan,  is  the  object  mainly  and  directly  contemplated;  and 
although  the  estate  is  in  the  meantime  held  under  trust,  the  direc- 
tions really  amount  to  this — ^that  the  trustees  shall  hold  for  the 
liferenters  successively  in  liferent,  and  for  Mrs  Bainsford  or 
M^Lellan  in  fee.  The  case  of  Annandale,  June  9. 1847,  is  in  many 
respects  much  stronger  than  the  present.  The  Lord  Ordinary 
thinks  it  unnecessary  to  attempt  any  analysis  of  the  numerous  de- 
cisions upon  the  import  of  similar  bequests  of  residue.  He  is  not 
aware  of  any  authority  which  interferes  with  what  he  ventures  to 
think  the  plain  ground  upon  which  this  decision  rests,  as  giving 
effect  to  the  testator's  clear  intention. 
The  parties  reclaimed. 

Maitland  was  for  the  pursuer,  and  Marshall  lov  the  defenders. 

The  Court  adhered. 

David  Welshf  W.S.,  Pursoer's  Agent. 

Hunter  Blair,  and  Cowan,  W.S.,  Defenders*  Agents. 


SECOND  DIVISION 
No.  177.      Appeal,  Wright,  in  E.  Anderson  &  Co.'s  Sequestration. 

Process-^Sequestration — 1  and  2  VicL  c,  41. — Examination  of  Bankrupt, 
— Circumstances  in  which  an  objection  to  a  question  put,  on  examina- 
tion, by  a  creditor  to  a  bankrupt,  bearing  on  the  &ct  as  to  whether  a 
partnership  existed  between  the  bankrupt  and  a  creditor,  the  constitu- 
tion of  the  alleged  copartnery  being  the  subject  of  a  process  in  the  She« 
riff^court,  was  repelled. 
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This  case  came  before  the  Court,  by  appeal  from  the  Sheriff  Feb.  7. 1652. 
(Alison)  of  Glasgow.  Ap^T^t. 

In  the  course  of  the  examination  of  E.  Anderson,  the  bankrupt, 
the  following  question  was  put  by  some  of  the  creditors — '^  Did 
you  put  into  Mr  Wright's  bank*account  the  moneys  which  you 
drew,  after  leaving  Mr  Main,  and  previous  to  your  opening  the 
bank-account  in  1845,  in  your  own  name  ?" 

To  which  question  it  was  objected  for  Wink,  the  trustee,  as  foU 
lows — *^  There  is  in  dependence  an  action  of  count  and  reckoning, 
at  the  instance  of  Mr  Wright,  against  the  bankrupt,  said  to  arise 
out  of  a  pretended  partnership  between  them  in  the  years  1 844 
and  1845.  This  action  it  may  be  for  the  interest  of  the  estate  for 
the  trustee  to  oppose.  The  question  now  objected  to,  and  the 
line  of  examination  proposed,  has  reference  to  the  transa(;tions 
between  the  parties,  which  are  said  to  constitute  a  partnership ; 
and  as  it  is  the  subject  involved  in  the  depending  process,  it  is  in- 
competent to  put  such  questions  to  the  bankrupt  here." 

Answered  for  certain  of  the  creditors. — (1.)  "  That  they  have 
nothing  to  do  with  Mr  Wright,  but  wish  to  ascertain  the  whole  facts 
connected  with  the  bankrupt's  affairs.  If  it  turns  out  that  the 
bankrupt  had  or  has  partners,  such  as  Mr  Wright,  instead  of  an 
injury,  it  will  be  a  benefit  to  the  bankrupt  estate.  (2.)  Nothing 
that  the  bankrupt  says  can  affect  his  creditors'  rights.  The  trus- 
tee cannot  found  on  the  bankrupt's  statements  in  any  process, 
neither  can  they  be  founded  on  as  against  the  trustee ;  and  it  was 
answered  for  Mr  Wright,  that  he  not  only  advanced  the  same 
reasons  as  those  above  stated,  but  farther  (I.)  That  in  the  action 
supposed  to  be  alluded  to  in  the  objection,  not  only  had  the  record 
been  long  since  closed,  but  all  the  proofs  long  since  concluded. 
Even  were  he  inclined,  or  were  it  competent  to  make  use,  in  that 
process,  of  what  may  be  elicited  from  the  bankrupt  here,  Mr 
Wright  could  not  do  so ;  but,  farther  (2.)  he  binds  himself,  by 
subscribing  these  answers,  that  he  shall  not  quote  from,  or  even 
make  an  allusion  to  what  may  be  here  elicited  in  the  said  process. 

And  for  various  creditors  it  was  farther  answered,  that  the 
interrogatories  arise  out  of  the  examination  by  the  trustee,  who 
has  explicitly  asked  the  bankrupt  about  both  action  and  his 
partnership." 

The  Sheriff  pronounced  an  interlocutor,  by  which  '<  in  respect 
it  is  admitted  that  the  question  now  put  has  reference  to  the 
matters  which  are  at  issue  between  the  parties  in  the  process 
referred  to;  and  in  respect,  although  the  record  is  stated  to  have 
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Feb.  7. 1852.  been  closed,  and  the  proofs  concluded  in  that  process,  yet  it  may 
Ad    Wibt  P'^j'^^c®  ^®  bankrupt  or  the  estate,  by  enabling!  the  pursuer 
*  thereof  to  produce  this  examination  as  a  res  noviter  veniensj  or  give 
him,  the  pursuer,  the  benefit  of  a  precognition  upon  oath,  in 
making  a  reference  of  the  cause  to  the  bankrupt's  oath,  from  which 
advantages  he  cannot  be  excluded  by  the  disclamation  now  put  on 
record  :  Finds  the  question  incompetent;,  and  sustains  the  objec- 
tion. 
Against  this  judgment  Wright  now  appealed. 

Pyper  for  appellant — Any  question  tending  to  throw  light  on 
the  state  of  the  bankrupt  is  competent.  Bell's  Sup.  Com.  §  68 
of  Act,  p.  163. 

Moir  (with  whom  the  Solicitor^  General)  for  the  trustee.  Wright 
is  pursuer  of  an  action  of  count  and  reckoning  in  the  Sherifi- 
Court,  founded  on  an  allegation  of  copartnership  between  him  and 
the  bankrupt,  and  concluding  for  payment  of  a  balance  of  £500, 
as  the  result  of  the  transactions  between  them  during  the  time 
the  partnership  lasted.  The  particular  question  here  put  may 
not  on  its  face  raisie  any  question  of  partnership  between  the 
two ;  but  it  is  put  introductory  to  a  line  of  inquiry  whose 
object  is  to  establish  the  partnership.  Now  such  being  the  ob- 
ject of  inquiry,  it  should  not  be  allowed.  The  true  object  of  the 
examination  of  a  bankrupt  is  to  obtain  all  information  favourable 
to  the  creditors  by  increasing  the  amount  of  his  funds,  not  which 
may  diminish  them  by  rearing  up  claims  at  the  instance  of  credi- 
tors ;  and  neither  trustee  nor  creditor  can  put  questions  tending 
to  diminish  the  bankrupt  estate;  Bell,  ii.  396,  Barstowj  21st 
February  1849. 

Lord  Justicb-Clbrk.  I  see  from  the  examination  that  other 
questions  had  been  put,  previously  to  this  one,  also  bearing  on 
that  question  of  partnership,  and  on  the  action,  which  it  very  natu- 
rally follows.  And  therefore,  on  this  special  ground,  without  de- 
ciding, generally,  anything  as  to  the  competency  of  such  questions, 
I  think  the  objections,  in  the  present  instance,  came  somewhat  too 
late. 

The  Court  therefore  sustained  the  appeal. 

Alexander  HamUony  W.S.,  Agent  for  Appellant 
Rahert  OUphant^  S.S.C,  Agent  for  Respondent 
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FIRST  DIVISION. 
L1TING8TOKB  V.  Matthbw.  No.  1 78. 

13  and  14  VicL  e.  86,  §  49 — Eeporting  hy  Lord  Ordiiiary — Enumerated 
cauus  in  6  Geo.  IV.  c.  120. — ^Where,  in  the  Outer  Hoase,  it  i»  propo8ed 
that  proof  by  commission  be  allowed  in  a  cnse  falling  under  the  last 
clause  of  the  49th  section  of  the  New  Court  of  Session  Act,  the  proper 
course  for  the  Lord  Ordinary  to  adopt  is  to  report  the  matter  to  the 
Court  Circumstances  in  which,  in  one  of  the  enumerated  cases  in  the 
6  Geo.  rV.,  c.  120,  for  trial  by  jury,  the  Court  allowed  a  proof  on  com- 
mission. 


This  case  was  reported  by  the  Lord  Ordinary  (Colonsay.)   By  Feb.  lo.  1852. 
§  49  of  the  Court  of  Session  Act,  13  and  14  Vict.,  c.  36,  it  is  _  .  _ 

-         _,        .  ,     -  •       ^  1.  11.  -  1  .    Livingstone  v. 

enacted,  *^  That  in  any  cause  before  the  Court  not  falling  within  Matthew. 
the  causes  specially  enumerated  in  the  6th  Geo.  lY.  (c.  120)  as 
appropriate  to  be  tried  by  jury,  it  shall  be  competent  to  the  Lord  j 

Ordinary,  before  whom  such  case  depends,  with  the  consent  of 
both  parties*  or  upon  the  motion  of  one  party,  with  the  leave  of  { 

the  Inner  House,  obtained  upon  the  report  of  the  Lord  Ordinary,  ! 

or  to  the  Court  when  the  cause  comes  in  to  the  Inner  House,  to  | 

appoint  the  evidence  in  such  case,  or  any  portion  of  such  evidence,  ' 

to  be  taken  by  commission :  provided  always  that  it  shall  be  com- 
petent for  the  Court  to  allow  proof  on  commission  in  any  of  such 
enumerated  causes  where  the  action  is  not  an  action  for  libel  or' 
for  nuisance  on  property,  and  in  substance  an  action  of  damages." 
The  present  action  is  raised  on  4he  ground  of  facility  and  lesion, 
and  refers  to  certain  subjects  situated  in  Dundee.  Both  parties 
concur  that  this  is  a  case  in  which  the  interest  is  not  large,  and  the 
number  of  witnesses  great,  and  the  expenses  likely  to  be  great  in 
proportion  to  the  value  of  the  matter  in  dispute,  by  bringing  the 
witnesses  for  examination  from  Dundee  to  Edinburgh.  But  it  being 
one  of  the  enumerated  cases,  it  was  out  of  the  Lord  Ordinary's 
power  to  appoint  the  evidence  to  be  taken  on  commission.  There- 
fore, the  only  question  for  him  to  consider  was,  whether  with  refe- 
rence to  the  last  clause  of  the  section  of  the  new  statute  referred 
to,  which  says,  *^  that  it  shall  be  competent  for  the  Court  to  allow 
proof  in  commission  in  any  of  such  enumerated  causes,"  &c.,  it 
was  a  case  for  him  to  report.  It  did  not  appear  to  him  that  there 
was  any  other  mode  in  which  the  parties  could  come  before  the 
Court.  The  record  has  been  made  up,  and  the  issues  adjusted; 
and  in  that  stage,  therefore,  there  was  no  other  form  in  which  the 

HO.  XV. VOL.  I.  2  b 
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Feb.  10. 1852.  parties  could  obtain  the  opinion  of  the  Court  on  the  matter,  unless 
^^y^^    reported  to  the  Court. 

Livingstone 

17.  Matthew.  The  LoRD  PRESIDENT.  I  think  when  we  read  this  section  from 
beginning  to  end,  the  course  adopted  by  the  Lord  Ordinary  is  pro- 
per. For  the  purpose  of  ascertaining  the  proper  procedure,  the 
opinion  of  the  Court  is  to  be  obtained,  and  that  on  the  report  of 
the  Lord  Ordinary.  I  think  it  is  expedient  in  this  case  to  allow  a 
proof  on  commission. 

Lord  Fullerton.  The  only  point  which  the  Lord  Ordinary 
could  consider  was,  whether  he  could  report  the  case.  He  has 
properly  done  so ;  and  we  have  now  to  consider  whether  the  case 
is  one  for  allowing  proof  on  commission.  I  agree  as  to  the  pro- 
priety of  doing  so.  Both  parties  are  agreed  that  the  case  depends 
on  the  value  of  subjects  in  Dundee. 

Lord  Cuninghame  and  Lord  Ivory  both  concurred  as  to  the 
propriety  of  the  course  adopted. 

*^  The  Lords,  on  the  report  of  Lord  Colonsay,  Ordinary,  in  re- 
spect of  the  circumstances  of  this  case,  as  explained  in  the  state- 
ment made  to  the  Court  by  the  Lord  Ordinary,  and  assented  to  by 
the^counsel  for  both  parties,  appoint  the  evidence  in  this  case  to  be 
taken  by  commission,  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly." 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 
In  respect  of  the  remit  by  the  Lords  of  the  First  Division  con- 
tained in  the  preceding  interlocutor,  grants  commission  to  James 
Ogilvie,  writer,  Dundee,  to  take  the  evidence  in  reference  to  the 
issue,  No.  20  of  process,  and  grants  warrant  at  the  instance  of 
both  or  either  of  the  parties  for  citing  witnesses  and  havers  to 
compear  before,  and  be  examined  by,  the  said  commissioners,  and 
to  produce  their  exhibits,  and  appoints  said  proof  to  be  reported 
within  three  weeks,  &c. 

Fatten  was  for  the  pursuer. 
Macfarlane  for  the  defender. 

Isaac  Anderson^  S.S.C.,  Por8uer*s  Agent. 
John  Henderson^  S.S.C.,  Defender's  Agent. 


SECOND  DIVISION. 

No.  179.  Marchioness  of  ELlstings  u.  The  Executors  and  Others  of 

the  deceased  Marquess  of  Hastings. 

Confirmation  as  Executor  Datwe. — Title  to  obtain  Confirmation. — Held 
that  a  party  who  bad  expede  letters  of  administration  in  England,  as 
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next  of  kin,  by  the  law  of  that  country,  to  a  person  who  had  died  intes-  Feb.  10. 1852. 

tate,  was  entitled  to  az»>ly  for  and  obtain  confirmatioa  as  executor-dative  „  "^7 

AiftrcnioncsB 

to  the  deceased's  personal  estate  in  Scotland,  although  not  nearest  of  kin  of  Hastings 

by  the  law  of  Scotland,  ».  Executors 

'  of  Marquis  of 

This  was  an  adyocation  from  the  Commissary  of  Edinburgh.     H**^'*^*' 

The  late  Marquis  of  Hastings  died  intestate  on  17tb  January 
1 85 1.  He  was  a  domiciled  Englishman.  He  was  survived  by  his 
mother,  by  a  brother,  who  is  the  present  Marquis,  and  by  four 
sisters.  According  to  the  law  of  England,  the  mother  and  four  sis- 
ters take  the  moveable  succession  in  equal  shares.  But  the  four 
sisters  are  all  in  minority.  In  these  circumstances,  letters  of  ad- 
ministration have  been  expede  in  the  proper  Court  in  England  in 
favour  of  the  mother,  who,  by  the  law  of  England,  was  the  proper 
party  to  administer ;  and  she  now  administers  these  for  her  own 
behoof  as  one  of  the  beneficiaries,  and  of  her  four  daughters. 
Part  of  the  executry  is  in  Scotland ;  and  to  enable  her  to  recover 
the  portion  of  the  executry  in  Scotland,  she  raised  an  edict  before 
the  Commissary  of  Edinburgh  for  confirmation  as  executor-dative. 
No  appearance  was  made.  The  Commissary,  adhering  to  the 
interlocutor  of  the  Commissary-depute,  refused  to  decern  and 
confirm,  on  tbe  ground  that  such  a  proceeding  was  unauthorised 
by  the  law  of  Scotland. 

Tbe  Biarchioness  of  Hastings  advocated. 

The  Lord  Ordinary  (Cowan)  ordered  inquiries  to  be  made  as 
to  tbe  practice  in  the  Commissary  Court.  The  following  is  the 
memorandum  lodged  in  regard  to  these  inquiries : — 

**  When  a  party  domiciled  in  England  dies  testate^  and  his 
executors-nominate  prove  the  will  in  the  proper  Court  there,  the 
Commissary  Court  here,  should  an  active  title  quoad  personal 
estate  in  Scotland  be  required,  grant  confirmation  at  once  as  a 
matter  of  course  on  production  of  the  probate^  and  without  any 
inquiry  as  to  the  validity  of  the  deed. 

^'  But  when  such  a  party  dies  intestate^  and  his  next  of  kin 
obtain  letters  of  administration^  the  same  effect  was  not  given  to 
these.  It  is  then  necessary,  in  making  up  a  title  here,  to  take 
out  an  edict,  and  obtain  a  decemiture  as  executors-dative,  qua 
nearest  in  kin;  and  hitherto,  it  would  appear,  no  party  has 
yet  obtained  this  who  was  not  so  according  to  our  law.  There  is 
no  instance  that  can  be  found  of  a  mother  having  ever  been  ap- 
pointed who  in  Scotland  does  not,  in  any  case,  succeed  to  her 
children  as  next  of  kin." 

The  Lord  Ordinary  reported  the  case  to  the  Court. 
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Feb.  10. 1852.     Marshall  (with  whom  Boyle)  for  the  advocator.     It  is  stated, 
"^-^y^^'     that  in  the  Commissary  Court  there  has  been  no  practice  such  as 

Marchioness  i  i  i  i  i        t  ^  •  -r* 

of  Haiitings  that  proposed  here,  but  there  has  been  no  contrary  practice.  By 
"^ffr^^^^'^^f  ^^^  ^*^  ^^  Scotland,  where  there  is  no  competing  party,  and 
Hastings.  no  one  objects,  is  it  incompetent  ?  There  are  two  grounds  for 
sustaining  this  application — (1.)  This  lady  is  one  of  the  next  of 
'  kin  according  to  the  law  of  the  country  where  the  deceased  died. 
She  is  the  only  one  who,  in  the  circumstances,  can  expode  the  ad- 
ministration ;  Williams'  Law  of  Executors,  p.  349.  Now,  the  law 
of  Scotland  is,  that  you  give  administration  to  the  next  of  kin,  or 
any  one  of  them.  (2«)  But  there  is  another  and  stronger  ground — 
namely,  that  this  lady  has  a  most  substantial  interest.  Now,  the 
law  of  Scotland  allows  confirmation  to  parties  having  a  sub- 
stantial interest  in  the  estate.  The  order'  of  confirmation  is  re- 
gulated by  the  instructions  given  to  the  Commissaries  on  28th 
February  1666,  inserted  by  the  authority  of  this  Court  among 
the  Acts  of  Sederunt  of  that  date.  By  these  orders  any  one 
having  interest  comes  in  before  the  Procurator-Fiscal.  Even  a 
general  disponee  and  the  next  of  kin  have  competed ;  Earl  of 
Crawfordy  10th  January  1755,  M.  3819.  In  this  case  there  is  no 
competition ;  and  you  must  either  confirm  this  party  or  the  Pro- 
curator-Fiscal. In  terms  of  the  instructions  and  of  the  law  of 
Scotland,  you  must  confirm  this  party.  It  appears,  from  a  pas- 
sage in  Lord  Stair*s  report,  to  have  been  the  understanding  of  the 
Court,  that  the  party  having  the  interest  iu  the  succession  by  the 
law  of  a  foreign  country  had  a  right  to  be  confirmed ;  Duff^  1 8th 
July  1666,  M.  4498 — where  the  deceased  had  resided  in  Poland. 
Again,  the  very  thing  we  are  asking  is  done  in  England.  If  a 
party  dies  domiciled  in  Scotland,  and  the  party  next  of  kin  in 
Scotland  obtain  a  confirmation  there,  and  go  to  England,  that 
party  administers  in  England,  though  not  next  of  kin  by  the  law 
of  England. 

Lord  Justice-Clerk.  It  is  a  fixed  rule,  that  the  moveable 
«  property  of  a  deceased  party  shall  be  regulated  as  to  succession, 
whether  testate  or  intestate,  by  the  law  of  the  country  to  which 
he  belongs ;  that  is,  of  his  proper  domicile.  In  like  manner,  un- 
less there  are  some  peculiar  specialties,  or  clear  convenience,  the 
administration  is  also  to  be  that  of  the  domicile.  It  may  be  that, 
in  the  first  instance,  the  collection  of  the  moveable  funds  either 
must  be,  or  may  be,  by  a  different  party  from  that  administering 
in  the  country  where  he  is  domiciled ; .  and  so  there  may  be  a  dif- 


No.  179.  COURT  OF  SESSION,  40T 

ferent  tide  for  collection  and  discharge.    But  even  then  the  funds  ^®^- 1^- 1^^^* 
must  be  sent  to  the  country  where  the  succession  is  to  be  settled,  i^^p^i^j^^Q 
unless  by  special  arrangement.    Hence,  in  principle,  it  is  clear  of  HastingR 
that  the  party  in  whom  the  title  of  administration  is  vested  shoddof  j^^^qd^'ot 
be  the  same  in  both  countries,  since,  in  the  foreign  country,  it  is^^t^i^ti^i- 
only  a  title  for  collection,  and  not  for  final  distribution.     There  is, 
and  can  be,  no  reason  why — ^for  such  a  title  as  is  required  in  Scot-* 
land  for  the  moveable  property  there  situate  of  a  party  deceased^ 
who  was  domiciled  in  another  country — there  should  be  a  different 
rule  in  giving  an  edict  of  executor-dative  where  the  party  has  died 
intestate,  from  what  is  observed  and  acted  upon  where  he  has  died 
testate ;  and  it  seems  to  be  admitted,  that  there  is  no  contrary 
practice  opposed  to  the  advocator's  plea.     It  is  to  be  kept  in  view, 
that  the  edict  is  not  to  decern  the  advocator  in  any  character  of 
heir,  by  the  law  of  Scotiand,  or  to  recognise  in  her  any  right  of 
succession — ^that  her  edict  is  a  declaratory  proceeding  to  find  the 
party  entided  to  be  decerned  executor-dative.     To  a  party's  right 
to  pursue  such  a  proceeding,  and  to  obtain  such  a  decree,  there  is 
no  limitation,  if  he  has  any  interest  in  law  to  obtain  such.     Rela- 
tionship, by  our  law,  is  not  a  requisite ;  nor  does  the  edict,  as  the 
Commissaries  seem  to  suppose,  imply  any  such  legal  relationship 
as,  by  our  law,  gives  any  right  of  succession  whatever. 

Where  a  party  who  has  obtained  probate  on  a  will  in  England 
applies  for  confirmation  in  Scotland  as  a  tide  for  collection  of  per- 
sonal estate  situate  here,  it  is  stated  to  us  that  the  edict  passes, 
as  a  matter  of  course,  on  production  of  the  probate  and  without 
WQj  inquiry  as  to  the  validity  of  the  deed.  And  most  correcdy 
both  in  point  of  form  and  principle.  What  is  produced  in  such  a 
case  is  the  title  for  administering  the  estate  granted  by  the  English 
Court  upon  a  will  proved  to  them.  That  title  to  administer  and 
collect  the  estate  in  England  is  the  interest  proved  to  Uie  Scotch 
Court  in  order  to  obtain  a  tide  here  to  the  funds  which  must  go 
to  England  and  fall  under  tl)e  English  law.  Hence,  in  the  case 
of  testate  succession,  the  confirmation,  it  is  admitted,  is  granted, 
not  in  respect  of  a  right  to  be  judged  of  under  the  will,  or  by  the 
foreign  law,  but  in  respect  of  the  title  actually  vested  by  the  pro- 
bate or  judgment  of  the  English  Court  passing  on  that  will  and 
vesting  the  title  to  administer.  Now  to  the  law  of  this  country  it 
is  immaterial  on  what  ground  that  title  is  granted,  whether  in  re- 
spect of  a  will,  or  in  respect  of  rights  of  succession,  as  well  set- 
Ued  in  that  country  as  any  rule  can  be  in  our  law.  That  probate 
then  is  a  title  to  administer.     In  like  manner,  a  party  entitled  as 
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Feb.  10. 1852.  next  of  kin  by  the  law  of  Eogland,  obtains  letters  of  administra* 
^**T^*^    tion  as  the  proper  party  to  administer  to  and  distribute  or  enjoy 
of  ^Hastings     the  funds  and  personal  property  of  the  deceased.     These  letters 
''•Executors   ^f  administration  are  a  title  just  as  a  probate  is,  and  when  pro- 
Hastings,       duced  to  us  are  just  as  authoritative  with  our  Court,  for  granting 
confirmation,  as  a  probate  is.     In  principle  there  is  no  distinction, 
in  point  of  fact  there  is  really  no  difference,  for  in  the  one  case  it 
is  the  title  which  u  held  to  warrant  the  confirmation,  as  matter  of 
course,  and  in  the  present,  confirmation  is  a^ed  in  respect  also  of 
a  title,  constituted  in  the  same  manner  by  the  English  Court,  and 
equally  establishing  the  party's  right  to  administer.     The  probate 
may  or  may  not  also  have  decided  more  than  the  granting  of  let- 
ters of  administration.     But  with  these  questions,  whether  raised 
as  to  a  will,  or  as  to  a  party's  right  to  the  character  of  next  of 
kin,  or  right  to  obtain  the  letters  of  administration,  we  have  no- 
thing to  do  and  are  really  ignorant.     The  title  to  administer  has 
been  given  and  is  proved  to  us  in  one  case  as  much  as  in  the  other, 
and  that  is  the  only  thing  to  attend  to  in  the  one,  as  it  is  the  only 
thing  which  b  attended  to,  we  are  told,  in  the  other  case. 

Lord  Mbdwyn.  I  am  satisfied  with  the  course  taken  by  our 
predecessors  in  the  case  of  the  Earl  of  Crawford^  and  that  we  are 
following  out  the  instructions  given  to  the  Commissaries,  when 
we  instruct  the  Commissary  of  Edinburgh  to  confirm  the  Mar- 
chioness of  Hastings  as  the  person  having  the  interest,  and  who  is 
unopposed  by  any  of  the  nearest  of  kin,  or  any  creditor-executor 
or  legator,  the  party  having  died  intestate.  The  only  competition 
could  be  with  the  procurator-fiscal,  which  is  not  necessary  now  in 
the  state^  of  our  law  as  to  the  question  of  testaments.  The  title 
given  to  the  Marchioness  here  is  merely  to  collect  the  funds ;  it 
will  not  affect  the  right  of  succession  or  distribution  of  them.  I 
am  for  remitting,  with  instructions,  to  the  Commissary  to  grant 

confirmation. 

The  other  judges  concurred. 

The  Court  altered  the  interlocutor  of  the  Commissary,  and 
remitted,  with  instructions,  to  grant  confirmation  as  prayed  for. 

Hunter^  Blair  and  Cowan^  W.S.,  Agents. 


SECOND  DIVISION. 

No.  180.        Leburn  and  Others  (Gracies'  Trustees)  v.  Ferguson. 

Reduction — Decree  of  Oertification  contra  non  producta. 
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In  this  case  (see  antef  p.  1)  the  pursuers  now  mo^ed  for  decree^eb.  lo.  185^. 
of  certification  against  certain  writs.  Lebum.  &c 

W.  G.  Dickson  and  the  Solicitor-  General  were  for  the  pursuer.  ^'  ^««^°- 
Dimdeu  and  G.  G.  Bell  were  for  the  defenders. 

The  Court,  **  In  respect  the  defender  has  returned  to  process, 
Nos.  ...  of  the  said  writs  which  were  formerly  produced,  and 
has  raised  actions  of  proving  the  tenor  of  Nos.  .  •  .  and  further, 
that  he  has  already,  by  the  inventory,  number  50  of  process, 
referred  to  a  decree  of  adjudication,  as  being  upon  record,  &c., 
which  is  presumed  to  be  No.  10  of  said  writs,  and  has  likewise 
referred  to  Nos.  .  .  .  thereof,  as  being  also  upon  record, 
and  that  Nos.  .  .  .  being  returns  of  services  are  in  the 
records  of  Chancery,  refuse  the  pursuer's  motion  for  certifica- 
tion, grant  warrant  on  the  Director  of  Chancery,  and  ordain 
him  to  appear  with  the  same  when  it  may  be  necessary ;  remit  to 
the  Lord  Ordinary  to  proceed  with  the  preparation  of  the  cause 
in  regular  form,  with  power  to  his  Lordship,  in  the  event  of  any 
undue  delay  in  the  production  of  extracts  of  the  deeds  referred  to 
on  record,  after  the  same  are  again  caUed  for,  or  in  proceeding 
with  the  processes  of  proving  the  tenor  above  referred  to,  to  enter- 
tain and  dispose  of  any  motion  that  may  be  made  in  respect  of 
such  undue  delay,  for  certification  contra  nan  producta^  or  to  pro- 
nounce such  other  order  as  the  circumstances  stated  to  his  Lord- 
ship may  seem  to  require." 

Lockhart,  Morton,  Whitehead,  and  Greig,  W.S.,  Agents  for  the  Partaen. 
Dundat  and  WiliOHf  C.S.,  Agents  for  the  Defender. 


SECOND  DIVISION. 
Pet. — Stbwabt  v.  M'Givbn.  No.  181 

Factor-— Act  of  Sederunt  l^th  February  1880— iZfecaZ  of  Factory. 

The  petitioner,  in  this  case,  set  forth  that  his  father,  Daniel  ^^^;j^J^^^• 
Stewart,  who  went  abroad,  and  is  believed  to  be  dead,  was  proprietor  Pet.  Stewart 
of  a  pro  indiviso  half  of  certain  subjects  in  the   West  Port  of'  M*Given. 
Edmburgh,  of  which  M*  Given,  who  is  proprietor  of  the  other /wo 
indiviso  half,  was  appointed  factor  on  the  prayer  of  the  present  pe- 
titioner in  the  year  1847 ;  that  since  his  appointment  M^Given  has 
mismanaged  the  property,  failed  to  furnish  an  account  of  his  intro- 
missions, charged  large  sums  for  repairs  which  the  petitioner 
believes  were  never  expended,  and  rents  a  portion  of  the  property 
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Feb.  10. 1852.  himself  for  a  rent  much  under  that  which  it  would  yield ;  and  that 
P  t  Stewart  ^®  ^^  ^^  failed  to  prepare  a  rental  of  the  estate,  or  to  lodge  the 
V.  M'Giren.  same  in  the  hands  of  the  Clerk  of  Court ;  and  although  altera- 
tions have  taken  place  in  the  rental,  that  no  account  has  ever  been 
lodged  by  M^  Given ;  and,  in  fact,  that  l)p  has  not  complied  with 
any  one  of  the  provisions  of  the  Act  of  Sederunt,  13th  February 
1830. 

The  petition  therefore  prayed  for  the  removal  of  M*  Given,  and 
the  appointment  of  Kennedy,  or  some  other  as  factor,  in  his  room. 

Forman  was  for  the  petitioner,  and  Donaldson  was  for  M^  Given. 

The  Lord  Justice-Clerk.  It  is  sufficient,  without  enquiry 
into  the  accounts  of  the  expenditure  of  M^Given,  that  he  has  failed 
to  comply  with  the  requirements  of  the  Act  of  Sederunt,  in  order 
to  authorise  the  Court  to  remove  him. 

Prayer  granted. 

David  Crawford  J  S.S.C.,  Petitioner's  Agent. 
Charles  Stewart,  S.S.C.,  Respondent  8  Agent. 


FIRST  DIVISION. 
No.  182.  Petition — Poor  William  Smith. 

Poor*s  Roll — Probabilis  causa — Bqwrters — Division  of  Opinion. — Circum- 
stances ID  which  an  applicant  was  admitted  to  the  benefit  of  the  Roll, 
although  the  reporters  on  his  probabilis  causa  were  equally  divided  in 
opinion. 

Feb.  11. 185?.     This  was  an  application  for  the  benefit  of  the  poor  roll.     By 

p  tT^'kh  ^®^'  ^  ^'  ^^  ^^^  ^^  Sederunt,  21st  December  1842,  regulating 
the  poor's  roll,  it  is  ordained  ^'  that  the  Faculty  of  Advocates,  the 
Writers  to  the  Signet,  and  Solicitors  before  the  Supreme  Courts, 
besides  electing  counsel  and  agents  for  conducting  the  causes  of 
the  poor  as  at  present,  shall  also  respectively  name  two  advo- 
cates, one  writer  to  the  Signet,  and  one  solicitor  each  year,  to  act 
exclusively  as  reporters  on  the  probabilis  causa  of  the  pauper  ap- 
plicants for  the  benefit  of  the  poor's  roll ;"  and  by  sec.  5  it  is  pro- 
vided, that  on  an  application  for  the  benefit  of  the  poor's  roll  being 
moved,  the  Court  may  either  **  refuse  it  de  plano^  or  remit  to  the 
reporters,  who,  on  considering  the  party's  case,  and  hearing  all 
objections,  shall  report  whether  the  applicant  has  a  probabilis  causa 
litigandi^  and  otherwise  merits  the  benefit  of  the  poor's  roll." 

In  this  case  a  remit  had  been  made  in  terms  of  sec  5  of  the  Act 
of  Sederunt,     The  reporters,  on  considering  the  applicant's  case. 
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differed  in  opinion,  the  two  counsel  being  of  opinion  that  there  was  Feb.  ii.  185S. 
a  probabUis  cawa  litigandi^  and  the  two  agents  holding  that  ^^^p^*^^|^ 
applicant  had  no  case.     The  report  in  the  applicant's  favour  was 
therefore  signed  only  by  the  counsel.     No  separate  report  was 
made  by  the  agents. 

On  the  case  being  moved,  the  agents  reporters  were  called,  and 
Penney  and  the  Solicitor-  General  on  their  part  explained  as  the 
cause  of  the  absence  of  their,  names  from  the  report,  that  the  ob- 
ject of  the  remit  by  the  Court  in  such  cases  is  to  obtain  the  indi- 
vidual opinion  of  the  whole  reporters,  and  that  where  a  difference 
of  opinion  exists,  the  dissentients  could  not  be  called  on  to  sub- 
scribe a  report  from  which  they  differed.  They  suggested,  there- 
fore, that  the  proper  course  was  either  to  refuse  the  application  in 
consequence  of  the  applicant  not  having  made  out  his  case  by 
producing  a  report  from  the  counsel  and  agents,  in  terms  of  the 
remit  from  the  Court ;  or  otherwise,  to  remit  to  a  new  set  of  re- 
porters. 

Tt/tlerf  for  the  applicant,  was  not  called  upon. 

The  Court  declined  deciding  the  general  question  of  the  effect 
of  a  report  in  the  situation  of  the  present,  but  held  that,  in  the 
circumstances  of  this  case,  a  probabilis  causa  had  been  made  out 
sufficient  to  warrant  the  granting  of  the  application — ^it  being  at 
the  same  time  remarked  that,  where  a  diversity  of  opinion  exists 
as  in  the  present  case,  the  opinion  of  the  counsel  must  be  decisive. 


FIRST  DIVISION. 
Mabr  v.  Buchanan,  Younger,  and  Compant.  No.  183. 


RodUoay  Shorts — Sals — Transfer — Registration — LiabiUty  of  Broker — 
Usags  of  Stock  Exchange. — ^A  broker  employed  to  sell  railway  shares,  is 
not  boand  to  get  the  transfer  registered  in  the  books  of  the  company,  nor 
is  he  responsible  for  the  purchaser's  neglect  to  do  so,  and  therefore  is  not 
liable  to  relieve  his  constituent  of  calls  made  upon  the  shares  subse- 
quent to  a  sale  effected  by  him,  and  for  which  calls  his  constituent  is 
primarily  liable  as  registered  proprietor  of  the  shares. 

This  was  a  declarator  to  have  it  found  and  declared  that  it  Feb.  li.  1859* 
was  the  duty  of  the  defenders,  as  brokers  by  whom  the  sale.-^'"^''^*'^ 
of  certain  railway  shares  was  effected,  to  see  the  transfer  of  those  Bachanaxi,i(e. 
riiares  registered  in  name  of  the  purchaser  in  the  books  of 
the  railway  company,  and  that,  in  respect  of  their  failure  to  do  so, 
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Feb.  11. 1862.  they  are  liable  to  relieve  the  pursuer  who  employed  them,  of  all 
^^^^'  daima  to  which  he  now  it,  or  may  hereafter  be  exposed,  in  con- 
Buchanan,  &c  sequence  of  such  non-registration. 

The  circumstances  out  of  which  the  present  case  arose  were 
these : — The  pursuer,  John  Marr,  writer  in  Lanark,  was  regis- 
tered  proprietor  of  200  shares  of  £25  each  of  New  Caledonian 
stock.  On  these  shares  a  sum  of  £3,  15s.  per  share  had  been 
paid,  and  there  consequently  remained  to  be  paid  the  sum  of 
£21,  58.  per  share,  at  the  date  of  the  transaction  between  the 
pursuer  and  the  defenders.  In  December  1847,  Marr  wrote  to 
the  defender  Buchanan — who  is  the  remaining  partner  of  the  firm 
of  Buchanan,  Younger,  and  Co.,  and  a  member  of  the  Glasgow 
Stock  Exchange — ^giving  him  an  order  to  sell  his  shares.  In  con- 
sequence of  this  order  the  defender  sold  100  shares  on  behalf  of 
the  pursuer  on  12th  January  1848,  and  on  the  same  day  trans- 
mitted a  sale  note  in  these  terms : — *^  Sold  by  your  order,  and  for 
account,  end  of  January,  subject  to  the  rules  or  constitution  of  the 
Glasgow  Stock  Exchange,  extracts  from  which  are  endorsed 
hereon,"  &c.  On  the  following  day,  the  defender  sold  the  remain- 
der of  the  200  shares,  and  transmitted  to  the  pursuer  a  sale  note 
of  the  same,  in  similar  terms  with  the  preceding.  Soon  thereafter 
the  necessary  transfers  of  the  shares  were  prepared  and  transmitted 
to  the  pursuer  for  his  signature,  and  after  being  subscribed  by 
him  were  returned  by  him  to  the  defender ;  and  about  the  same 
time  the  price  of  the  shares,  under  deduction  of  the  commission 
payable  to  the  defender  upon  the  transaction,  was  paid  over  to 
the  pursuer. 

In  March  1848,  a  call  having  been  made  on  the  stock  of  the 
Caledonian  Railway  Company,  of  which  the  shares  sold  by  the 
pursuer  formed  part,  it  appeared  that  the  purchasers  of  ninety  of 
these  shares  had  failed  to  register  the  transfers  in  the  books  of  the 
company.  A  demand,  therefore,  was  made  upon  the  pursuer  as 
registered  proprietor  of  the  shares  for  payment  of  the  call,  and  he 
thereupon  wrote  to  Buchanan  that  *^  the  enclosed  notice  of  a  call 
on  new  Caledonian  shares  refers  to  part  of  those  sold  by  you  some 
time  ago  for  me.  I  hope  the  purchaser  will  attend  to  it.**  Some 
correspondence  ensued  between  the  parties,  and  the  pursuer 
eventually  raised  the  present  action,  concluding  for  payment  of 
L.225,  being  the  amount  of  the  call  referred  to,  and  also  of  another 
sum  of  L.225,  being  the  amount  of  another  call  on  the  same 
shares,  both  calls  being  subsequent  to  the  date  when  the  shares 
were  sold  by  the  defenders  on  the  pursuer's  account. 
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The  summons  narrates  '^  that  it  was  the  duty  of  the  defendersFeb.  it.  1862. 
acting  as  aforesaid/'  t.e.,  as  brokers^  *^  to  see  the  said  deeds  of     -^-'*^' 

^^  Ivf  ATI*  ff 

transfer  after  the  same  were  duly  executed,  delivered  to  the  secre*Bachanaii,&e. 
tary  of  the  railway  company,  so  as  to  save  the  pursuer,  the  vender 
of  the  said  shares,  from  continuing  to  be  liable  to  the  said  com- 
pany for  any  calls  which  might  thereafter  be  made  upon  them. .  .  • 
That  in  consequence  of  the  culpable  omission  and  neglect  of  th^ 
said  defenders  to  get  the  said  transfer  registered  in  the  books  of 
the  said  railway  company  as  aforesaid,  or  at  least  to  deliver  the 
said  deeds  of  transfer  to  the  secretary  thereof,  in  terms  of  the 
foresaid  statute  (8  Vic.  cap.  17,  §  16),  and  of  the  delay  or  refusal 
of  the  parties  who  purchased  the  said  shares  themselves  to  do  so," 
the  defenders  have  ^*  rendered  themselves  liable  in  relief  to  the 
pursuer  of  all  the  loss  and  damage  he  has  sustained,  or  may  yet 
sustain  in  the  premises,  and  particularly,  of  the  amount  of  the 
said  third  and  fourth  calls  upon  the  said  stock  to  the  extent  of  the 
said  ninety  shares. 

The  defenders  pleaded  that  as  selling  brokers  ,they  never 
undertook  to  see  the  transfers  registered  in  the  names  of  the 
purchasers  in  the  books  of  the  railway  company ;  and  no  such 
obligation  was  imposed  on  the  defenders  either  by  the  rules  of  the 
Glasgow  Stock  Exchange'  or  at  common  law. 

The  record  having  been  closed  on  summons  and  defences,  the 
Lord  Ordinary  (Wood)  ^*  in  respect  of  the  novelty  of  the  points 
at  issue  in  this  action,  and  of  the  great  amount  of  the  interests 
which  it  is  understood  may  be  affected  by  its  result,  it  being 
stated  that  many  other  cases  are  waiting  the  decision  that  may  be 
pronounced  in  this  process,  •  .  .  appoints  the  parties  to  give 
in  mutual  cases  arguing  the  whole  cause,"  &c.  His  Lordship 
thereafter  *^  grants  warrant  to  enrol  in  the  Inner-House  Rolls," 
and  the  case  having  been  called  to»day. 

Mure  and  Marshall  for  the  pursuer. 
J,  Campbell  and  Infflis  for  the  defenders. 

The  arguments  founded  on  by  both  parties  in  their  written 
pleadings,  and  also  at  the  Bar,  may  be  shortly  stated  as  follows : 
— For  tlie  pursuer  it  was  argued  that  by  sees.  9,  13,  of  the  8th 
Vict.  c.  17,  the  stock  certificate  constitutes  the  shareholder's  evi- 
dence of  his  rights.  These  the  pursuer  sent  to  the  defenders 
upon  their  request,  with  a  view  to  their  being  delivered  over  to 
the  purchasers.  There  is  nothing  in  the  statute  which  gives  the 
purchaser  any  right  to  the  possession  of  the  deed  of  transfer  in 
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Feb.  11. 1852.  return  for  the  price  paid  for  the  shares.    On  the  contrary,  §  16 
^  provides  that  ^'  the  said  deed  of  transfer  (when  duly  executed) 

Bachanan,  kc  shall  be  delivered  to  the  secretary  and  be  kept  by  him,  and  the 
secretary  shall  enter  a  memorial  thereof  in  a  book  to  be  called 
the  Register  of  Transfers,  and  shall  endorse  such  entry  on  the 
deed  of  transfer,  and  shall  on  demand  deliver  a  new  certificate  to 
the  purchaser,"  «  •  •  '^  and  until  such  transfer  has  been  so 
delivered  to  the  secretary  as  aforesaid,  the  vender  of  the  share 
shall  continue  liable  to  the  company  for  any  calls  that  may  be 
made  upon  such  share,"  &c.  All  therefore  that  a  purchaser  can 
in  such  circumstances  demand  is,  that  the  deed  of  transfer  shall 
be  duly  executed,  and  when  so  executed,  that  it  shall  be  dis- 
,  posed  of  in  such  a  way  as  to  afford  him  perfect  security  that  he 
has  acquired  a  valid  title  to  the  shares,  and  that  he  can  at  any 
time  obtain  conclusive  evidence  of  bis  proprietorship.  There 
is  no  express  provision  in  the  statute  to  the  effect  that  either 
the  seller  or  the  purchaser  shall  be  the  party  who  is  actually 
to  deliver  the  deed  of  transfer  to  the  secretary.  While,  there- 
fore, it  may  at  one  time  be  more  for  the  interest  of  the  purchaser 
to  see  to  the  registration  of  the  transfer,  it  is  equally  clear,  on  the 
other  hand,  that  where  there  is  a  small  proportion  paid  upon  the 
shares,  the  seller  has,  if  not  the  material  interest,  at  least  an 
equal  interest  with  the  purchaser  in  the  matter  of  registration ; 
and  that,  in  all  such  cases,  it  is  essential  that  the  deed  of  transfer 
should  be  registered,  in  order  to  protect  him  from  liability  for 
further  calls.  Registration,  therefore,  is  not  so  clearly  for  the 
exclusive  interest  of  the  purchaser  that  it  falls  to  be  done  by  him 
and  hb  broker,  and  that  the  seller's  broker  can  have  no  duty  im- 
posed upon  him  in  this  respect.  Again,  parties  in  the  situation  of  the 
defenders  undertake  not  only  to  find  buyers  or  sellers,  but  to  effect 
a  sale.  This  implies  the  preparation  of  a  deed  of  transfer,  the  ob- 
ject of  which  is  to  convey  and  assign  shares  to  a  purchaser.  In  this 
way  they  perform  the  duty  of  an  agent,  who  is  bound  to  see  that  the 
deed  is  effectual  to  convey  or  transfer  the  property  he  is  employed 
to  sell,  otherwise  he  is  liable  in  reparation.  LiUie  v.  McDonald, 
Dec.  13.  1816;  Struthers  v.  Lanffy  Feb.  2.  1826;  affirmed  May 
28.  1827  ;  2  D.  and  S.,  p.  563 ;  Paris  v.  Smith,  5th  March  1823, 
Murray's  Rep.,  iii.  338.  The  principle  of  liability  recognised  in 
these  cases  must  operate  here.  The  rules  of  the  Glasgow  Stock 
Exchange  are  silent  on  the  point ;  and,  at  any  rate,  any  arrange- 
ment entered  into  among  the  brokers  relative  to  their  transactions 
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with  each  other  could  not  affect  third  parties  employing  them.  Feb.  ii.  185S. 
Under  the  statute  it  is  the  duty  of  the  seller's  broker  to  see  that    ^^v^*^ 
the  transfer  is  duly  registered  in  the  Company's  books.  BachMan,  Ac. 

The  defenders  argued  that  they  were  not  liable  at  common  law 
for  any  neglect  of  duty  as  agents  of  the  pursuer.  Their  agency 
was  of  a  special  and  limited  nature.  They  were  brokers  merely 
ordered  to  effect  a  sale,  and  accordingly,  their  duty  was  limited  to 
effecting  a  sale  in  the  manner  in  which  such  sales  are  usually 
effected  by  brokers.  It  is  almost  impossible  to  separate  the  rules 
of  law  by  which  the  conduct  of  a  broker  is  to  be  determined  from 
the  usage  in  conformity  with  which  he  acts,  and  which  dictates 
the  language  in  which  is  expressed  the  orders  he  receives,  and 
points  out  the  mode  in  which  he  is  to  execute  such  orders.  The  . 
invariable  practice  is  for  the  selling  broker  to  exchange  the  trans- 
fer for  the  price  of  the  shares  which  is  paid  over  to  him  by  the 
buying  broker.  Without  delivery  of  the  transfer  he  could  not 
obtain  the  price,  for  primarily  the  transfer  is  a  conveyance  for  a 
price  paid,  and  it  contains  the  only  receipt  granted  by  the  seller 
for  the  price  of  the  shares.  It  is  substantially  a  deed  in  favour  of 
the  assignee  to  the  shares.  In  the  ordinary  course  of  dealing  it 
would  be  nearly  impracticable  for  the  selling  broker  either  him- 
self to  register  the  transfer,  or  to  see  that  it  was  done  by  the 

,  purchaser.  Until  the  deed  is  subscribed  by  the  purchaser  as  well 
as  the  seller  it  is  incapable  of  registration.  Nor  can  the  subscrip- 
tion of  the  purchaser  be  obtained  without  the  deed  passing  into  his 
hands.  Now  a  broker  empowered  to  sell  has  no  privity  with  the 
purchaser.  He  deals  with  a  purchasing  broker  whose  constituent 
is  unknown  to  the  selling  broker,  and  may  reside  at  a  distance 
from  the  share-market  where  the  sale  takes  place.  The  selling 
broker  has  no  power  to  make  effectual  the  obligation  to  register 
on  the  part  of  the  purchaser.  He  is  bound  on  the  one  hand  to 
receive  payment  of  the  price,  and  on  the  other  to  deliver  over  the 
transfer  to  the  purchaser's  broker ;  and  after  the  transfer  has  been 
once  delivered  to  the  purchasing  broker,  and  handed  by  him  to 
his  principal,  the  powers  of  the  seller's  broker  are  at  an  end  from 
the  necessity  of  the  case,  and  his  duties  also  are  consequently  ter- 

.  minated.  The  usage  of  the  share  market  has  proceeded  on  the 
assumption  that  when  a  purchaser  pays  for  property  in  shares  he 
thinks  it  worth  his  while,  and  for  his  interest,  to  register  the  trans- 
fer to  them  which  he  has  received.  This  usage  is  not  at  variance 
with  the  rules  of  common  law.     The  pursuer  has  it  in  his  power, 
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Feb.  11. 1852.  by  action  at  law,  to  compel  the  party  to  whom  be  has  transferred 
^_^  hifi  shares  to  register  the  transfer,  and  this  is  a  sufficient  answer 

Bachanan,  &c.  to  his  claim  at  common  law  against  the  defenders.  The  law  of 
principal  and  agent  infers  no  such  liability  on  the  defenders.  A 
general  order  given  to  a  broker  or  other  agent  is  to  be  executed 
in  conformity  with  the  usage  which  prevails  among  such  brokers 
or  agents.  I  Bell's  Com.,  p.  434 ;  Paley  on  Principal  and  Agent, 
3d  ed.,  p.  9;  Smith's  Mercantile  Practice,  (ed.  1848),  p.  114. 
According  to  the  practice  of  the  principal  share-markets  in  Great 
Britain,  the  selling  broker  is  under  no  obligation  to  register  the 
transfer  of  shares  he  has  sold,  or  to  see  that  those  shares  are  re- 
gistered. The  usage  of  brokers  in  the  Glasgow  Stock  Exchange 
is  in  accordance  with  this  practice.  The  rules  of  the  Exchange 
were  printed  on  the  back  of  the  sale  notes  transmitted  to  the 
pursuer,  and  Be  made  no  objection  to  them.  When  a  person  em- 
ploys a  broker  who  is  a  member  of  a  Stock  Exchange,  the  em- 
ployer is  held  to  have  given  authority  by  implication  to  act  in 
accordance  with  the  rules  there  established.  Sutton  v.  Tatham^ 
10  Adolphus  and  Ellis,  p.  27;  Bayliffe  y.  Buttenoarthy  16th  No- 
vember 1847,  5th  vol.  of  the  Railway  Cases,  p.  283;  Pollock  v. 
StubbSf  Queen's  Bench,  8th  February  ]848.  The  16th  section  of 
the  statute  refers  throughout  to  the  purchaser  as  the  party  who  is 
interested  in  obtaining  registration. 

The  Lord  President.  This  claim  is  of  a  very  serious  nature 
indeed.  It  is  not  one  which  we  have  to  dispose  of  according  to 
general  rules  of  law ;  but  we  must  look  to  the  relative  situation 
of  these  parties,  and  doing  so,  I  have  not  been  able  to  find  any 
ground  for  sustaining  the  pursuer's  claim.  We  must  keep  in  view 
the  character  in  which  the  defender  was  employed  to  sell  the 
shares  in  question.  The  pursuer  had  recourse  to  him  as  a  stock 
or  sharebroker,  one  of  a  new  class  of  men  who  sprung  up  through- 
out the  country  a  few  years  ago,  and  whose  business  became  a 
matter  of  public  interest.  In  Edinburgh  and  Glasgow  there  were 
stock  exchanges  established ;  and  we  have  had  a  variety  of  ques- 
tions before  us  arising  out  of  the  conduct  of  parties  with  regard  to 
the  sale  of  stock.  Therefore  the  knowledge  of  these  stock  ex- 
changes was  universal ;  and  the  rules  that  were  in  this  way  esta- 
blished came  to  form  a  sort  of  brokerage  law  peculiar  to  their  de- 
partment. The  usage  and  custom  of  such  stock  exchanges,  and  the 
duties  of  brokers,  have  got  consistence  from  the  proceedings  in 
England;  and  the  decisions  upon  them  are  imperative  upon  us.  This 


No.  183.  COURT  OF  SESSION.  417 

matter  has  been  thoroughly  digested  in  the  English  decisioDs  referred  ^el>*  ^^-  ^^^2- 
to  by  the  defenders.  A  person  employing  a  broker  is  bound  to  rely^^^J^ 
on  the  transaction  being  done  according  to  the  established  rules  of  Buchanan,  &c. 
the  exchange.  Now  the  rules  of  the  Glasgow  stock  exchange  are 
available  to  the  defender ;  and  the  pursuer  could  not  be  ignorant 
of  them,  for  they  were  endorsed  on  the  back  of  the  note  given  to 
him  by  the  defender.  These  rules  imposed  upon  the  defender  no 
obligation  to  see  to  the  registration  of  the  transfer  of  shares  sold 
by  him.  It  is  material,  therefore,  to  ask  is  there  any  case  in 
Scotland  by  which  such  liability  would  be  fixed  on  the  broker, 
by  his  neglecting  to  do  so  ?  None  such  has  been  produced ;  and 
therefore  I  must  presume  that  this  liability  has  been  brought  up 
for  the  first  time.  On  the  English  decisions,  and  on  the  pur- 
suer's presumed  knowledge  of  the  rules  of  the  stock  exchange^  I 
think  the  defender  is  not  liable  for  this  claim.  As  the  broker  of 
the  seller  he  was  not  called  on  to  do  any  duty  whatever  beyond 
what  he  has  done. 

Lord  Fullerton.  The  point  is  new,  like  many  others  which 
arise  in  regard  to  the  right  and  obligation  created  by  the  concern 
in  railway  shares ;  and  is  of  great  importance,  not  only  in  its 
pecuniary  consequences,  but  in  relation  to  the  principles  of  law  in- 
volved in  it.  But  considering  the  nature  of  the  subject  which  the 
defenders,  the  brokers,  were  employed  to  dispose  of,  anH  applying 
to  that  consideration  the  ordinary  and  common  law  principles  and 
responsibilities  of  agency,  I  have  formed  the  conclusion  that  the 
claim  of  the  pursuer  is  well  founded.  The  subject  of  the  sale  was 
not  anything  which  had  a  real,  or  what  may  be  called  an  objec- 
tive existence,  like  a  portion  of  land,  or  an  ordinary  moveable.  It 
was  the  share  of  a  joint  stock  company,  which,  like  the  share  in 
any  other  copartnery,  has  only  a  theoretical  or  constructive  being, 
composed  of  certain  legal  rights,  and  certain  legal  obligations 
attached  to  it.  On  the  one  hand  it  gives  the  copartner  the  right 
to  participate  in  the  profits,  and  on  the  other  it  imposes  on  him 
the  duty  of  bearmg  the  expenses  of  the  company.  In  the  case  of 
a  statutory  joint  stock  company,  this  last  is  limited  to  the  amount 
of  certUD  fixed  advances  to  be  made  good  by  calls.  But  as  in  this 
case  only  a  small  part  of  these  advances  had  been  made  at  the 
time  of  the  transaction,  the  obligatory  part  of  the  share  still  formed 
an  element  of  its  existence.  As  the  share,  the  subject  to  be  sold, 
necessarily  involves  both,  the  sale,  to  be  an  effectual  and  complete 
transaction,  must  be  equally  comprehensive,  and  must  include  the 
transference  of  the  liability,  as  well  as  that  of  the  actual  and 
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Feb*  11.  U62.  beneficial  right.     There  was  a  great  deal  of  force  in  the  remark 
1^^^  made  on  behalf  of  the  defenders,  that  here  there  is  not  any  direc- 

Bachanan,  Action  that  the  deed  of  transfer  shall  be  instantly  delivered  to  the 
secretary  by  the  broker  or  agent  for  the  seller.  The  section  does 
not  say  so.  It  is,  on  the  contrary,  clear  from  the  schedule  of  the 
form  of  the  transfer,  that  it  falls  to  be  delivered  to  the  purchaser 
or  his  broker  on  payment  of  the  price.  And  that  is  quite  reason  ^ 
able,  because,  when  the  seller  has  given  over  the  certificates,  and 
signed  the  deed  of  trans£^r,  he  has  performed  all  his  part  of  the 
contract  of  sale,  and  is  therefore  entitled  to  the  payment  of  the 
price. 

But  the  important,  and,  what  I  conceive,  the  essential  part  of 
the  question,  remains  behind,  viz.,  whether  the  seller's  broker  is 
not  entitled  and  bound  to  see  that  the  deed  of  transfer  executed 
by  the  purchaser  shall  be  delivered  to  the  secretary.  The  enact- 
ment is,  that  the  deed  of  transfer,  when  duly  executed,  shall  be 
delivered  to  the  secretary ;  and  this  clearly  implies  the  right  of  die 
seller  to  enforce  that  provision,  on  the  performance  of  which  his 
relief  of  liability  to  the  company,  by  the  substitution  of  the  new 
partner,  evidently  depends.  No  doubt  it  does  not  absolutely 
follow  that  it  is  the  duty  of  the  seller's  broker  to  look  to  this, 
though  certainly  the  reasons  of  expediency  are  so  strong  as  almost 
to  include  this,  according  to  ordinary  law  principles  of  t^ucj, 
among  the  precautions  which  he  is  bound  to  take  for  the  safety  of 
his  employer. 

But  in  addition  to  considerations  of  expediency,  there  are  good 
grounds  in  law  for  avoiding  the  conclusion,  that  it  was  no  part  of 
the  defender's  duty  to  guard  against  the  sale  being  left  in  such  a 
situation  as  in  truth  to  place  it  entirely  at  the  discretion  of  the 
purchaser  whether  it  should  be  effectually  completed  or  not.  The 
brokers,  the  defenders,  were  the  paid  agents  of  the  pursuers^ 
the  intending  sellers,  for  effecting  the  sale  of  the  shares*  Every 
thing  RBQUisiTB^  the  completion  of  that  sale  they  were  bound  to 
see  done,  in  so  far  as  regarded  the  interest  of  their  em^pbyer,  or 
to  be  liable  for  the  consequences  of  the  neglect  of  that  duty*  It 
follows,  from  the  very  nature  of  the  subject,  that  the  completion 
of  the  transmission  of  it  from  one  party  to  another  legally  im- 
plies, not  only  the  transference  to  the  purchaser  of  the  active 
right  to  draw  profits,  but  the  transference  of  the  passive  liabi- 
lity for  the  contingent  claims  of  the  company.  The  latter  b 
as  essential  an  element  of  the  transaction  as  the  former;  and 
must  be  therefore  as  essential  an  object  of  the  agent's  atten- 
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ticm.    Can  it  be  gravely  stated  that  an  agent  did  bis  duty  byF^b.  ii.  i«»2 
assigniDg  the  right,  without  making  the  stipulated  enquiry  whether  J^^^^^^^^    * 
the  substitution  of  the  new  partner  was  or  wb^  not  accepted  by  the  BuchaoaD,  &c. 
company  ?  I  think  this  could  hardly  be  maintained.  If  I  am  right 
in  holdmg  that  in  the  transmission  of  shares  of  a  company  the 
transfer  to  the  purchaser  of  the  liability  is  as  essential  an  element 
as  that  of  the  active  right,  it  must  follow  that  the  former  is  as 
clearly  within  the  scope  of  the  agent's  duty  as  any  other  part  of 
the  counter  obligations  of  the  purchaser  involved  in  th^  transac^^ 
tion.   It  seems  to  me  that  the  precaution  of  seeing  (he  16th  section 
enforced  was  clearly  within  those  duties,  and  a  duty  of  which  the 
performance  was  indispensable  for  the  safety  of  his  employer. 

As  to  the  general  allegation  of  the  general  usage  of  stock-brokers 
in  this  matter,  I  must  aay  I  am  not  disposed  to  give  it  any 
we^ht.  If  the  defenders  i^e  correct  in  stating^  as  they  have 
done  in  this  case,  many  of  the  practices  said  to  be  followed  in 
the  stock  exchange,  I  can  only  say,  that  it  is  at  least  very 
doubtful  bow  far  they  would  be  sustained  in  a  court  of  law. 
And  I  think  that  if  there  be  such  a  practice  as  that  averred 
here,  the  proper  course  is  not  to  give  it  the  sanction  of  the  Court, 
but  to  correct  it  by  a  judgment  founded  on  the  law  of  the  ease. 
For,  as  I  have  already  explained,  there  is  a  most  important  point 
of  law  at  issue  here,  viz.  how  far,  in  the  sale  of  a  railway  share, 
within  the  operation  of  the  statute,  the  measures  required  by  the 
statute  for  relieving  the  seller  from  his  liability  to  the  Company 
is  not  an  essential  element  of  the  transaction.  That  is  a  ques- 
tion which  must  be  determined  on  its  own  merits ;  and  if  it  be  de- 
termined  in  the  affirmative,  as  it  appears  to  me  it  ought  to  be, 
the  liability  of  the  broker  for  the  consequences  is  the  necessary 
and  common  law  consequence  of  his  relation  to  his  employer ; 
and  is  just  as  clear  as  his  lii^bility  for  the  injury  done  to  his  em* 
ployer  by  the  neglect  of  any  other  precautions  involved  in  the 
completion  of  the  tr^insaction  committed  to  his  professional  guid- 
ance. 

Qn  these  grounds  I  think  that  the  defence  ought  to  be  re- 
pelled. 

Loan  CuMiN&HAIfi(-  There  are  no  sound  grounds  for  sus- 
taining this  claim.  The  present  is  a  new  case.  The  usage  seems 
to  be  adoftitted,  thiit  no  broker  for  a  seller  has  hitherto  been  in 
use  to  register  transfers.  The  16th  clause  of  the  Joint  Stock 
Company's  Act  imposes  no  such  duty,  for  all  the  direetions 
therein  given  are  executable  after  the  transference  has  beei|  sub*- 
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Feb.  11, 1852.  scribed,  and  not  before,  and  seem  to  be  laid  as  much  on  the  pur- 
~^-^'    chaser  as  on  the  seller.     Then  the  rules  of  the  Stock  Exchange, 

Buchanan,  &c.  (which  are  held  in  the  English  authorities  to  rule  cases  of  this 
description),  are  favourable  to  the  defender,  as  they  prescribe  the 
duty  of  the  seller's  broker  to  deliver  the  transfer  immediately  on 
receiving  the  price.  His  duty  as  a  broker  being  then  closed,  and 
as  he  afterwards  did  not  possess  the  custody  of  the  transfer,  he 
.  was  not  called  on,  and  had  no  opportunity  to  register  it.  Neither 
was  he  entitled  to  register  it  and  divest  the  seller  before  payment, 
so  that  this  precaution  demanded  by  the  pursuer  here  would  re- 
quire some  new  regulation.  There  appears  to  me  to  be  no  com- 
mon •  law  or  usage  for  the  liability  of  the  seller's  broker  to  the 
extent  claimed.  In  the  conveyance  of  heritable  property,  the 
duty  of  infeftment  and  registration  lies  on  the  purchaser's  agent, 
and  the  pursuer  admits  that  no  usage  exbted  which  the  broker 
omitted.  On  the  whole,  as  the  law  at  present  stands,  I  am  of 
opinion  that  it  is  the  duty  of  purchasers,  and  not  of  sellers,  to 
register  the  transfers  after  they  get*  them ;  and  if  the  sellers  enter- 
tain any  anxiety  or  suspicion  that  registration  will  be  evaded  or 
indefinitely  postponed  to  their  prejudice,  they  must  make  a  special 
provision  for  immediate  registration,  and  direct  their  broker  or 
other  agent  to  see  it  enforced.  There  is  no  room  for  making  the 
broker  liable  on  that  ground  in  the  present  instance. 

Lord  Ivory. — I  agree.  I  am  deeply  impressed  with  the  im- 
portance of  the  question,  both  as  regards  its  wide  and  general 
application,  and  its  bearing  on  the  law  of  agency.  The  case  must 
be  considered  not  simply  with  reference  to  the  statute,  which 
merely  regulates  the  relation  between  a  railway  company  and  its 
partners,  but  to  the  understood  legal  liabilities  which  attach  to 
the  character  of  a  broker,  and  with  reference  to  the  effect  which 
an  alleged  custom  may  have  on  the  contract.  A  broker  is  defined 
to  be  one  who  makes  a  bargain  for  another,  and  receives  a  com- 
mission for  so  doing ;  Story  on  Agency,  p.  31,  4th  ed.  He  is 
said  to  be  a  mere  negotiator  between  the  other  parties,  and  he 
never  acts  in  his  own  name,  but  in  the  names  of  those  who  em- 
ploy him.  Where  he  is  employed  to  buy  or  sell  goods,  he  is  not 
entrusted  with  the  custody  or  possession  of  them,  and  is  not  au- 
thorised to  buy  or  to  sell  them  in  his  own  name.  He  is  strictly, 
therefore,  a  middle-man  or  intermediate  negotiator  between  the 
parties.  From  this  I  deduce  this  conclusion,  that  it  is  the  busi- 
ness of  the  broker  to  see  to  the  completion  of  the  sale  as  a  con- 
•tract,  to  the  completion  of  that  relation  between  the  parties  which 
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gives  the  jus  ad  rem. ;  and  therefore  I  think  that  the  broker's  busi-^®^- 1^- 1862. 
ness,  in  general,  with  regard  to  a  contract  of  this  kind,  is  com*j^^^  ^ 
plete  when  the  contract,  as  a  contract,  is  complete.  In  the  Buchanan,  &a 
ordinary  case  of  a  sale  of  mercantile  commodities,  as  of  goods 
^in  a  bonded  warehouse,  ihe  only  question  is,  had  the  broker 
authority  from  the  principal  to  bind  him  in  the  sale?  If  he 
has,  then  all  beyond  lies  with  the  principal.  He  has  performed 
his  duty  when  he  has  given  to  the  seller  the  right  of  demanding 
implement  of  the  contract.  An  issue  is  not  asked  here  as  to 
the  usage  of  trade.  The  case  must  therefore  rest  on  com* 
men  law  or  the  statute.  Now,  as  to  the  statute,  it  says  nothing, 
and  means  to  say  nothing,  which  can,  directly  or  indirectly,  affect 
the  liability  of  a  broker.  Its  provisions  regarding  registration 
are  entirely  to  regulate  matters  between  the  company  and  Its  share- 
holders. Although  the  statute  does  say  that  the  vendor  shall 
continue  liable  to  the  company  until  the  change  of  proprietor- 
ship is  effected  on  the  register,  the  transaction  as  between  the 
purchaser  and  the  seller  is  already  complete.  While,  on 
the  one  hand,  what  the  statute  looks  to  is  delivery  of  the 
deed  of  transference,  on  the  other  hand  there  is  to  be  pay- 
ment of  the  price.  But  that,  again,  is  at  a  stage  of  the  proceed- 
ings antecedent  to  the  registration  of  the  transfer.  The  general 
inference  is  that  it  is  the  duty  of  the  transferee  to  register  the 
transference  of  the  shares.  (See  Wordsworth's  Treatise  with 
regard  to  Railway  Companies,  &c.,  p.  362.) 

The  present  case  was  not  in  the  mind  of  the  legislature  when 
this  act  was  passed.  It  has  arisen  in  consequence  of  the  depre- 
ciation of  railway  property.  When  this  act  was  passed  the  pro* 
perty  was  then  assumed  to  be  valuable  property,  and  the  pur- 
chaser's interest  in  securing  shares  purchased  by  him  was  thought 
to  be  a  sufficient  guarantee  that'the  transference  would  be  duly 
registered  by  him.  The  statute,  therefore,  is  dealing  with  that 
which  is  a  general  rule,  and  has  overlooked  too  much  the  ex- 
ceptions to  the  rule.  It  looks  to  the  purchaser  how  he  is  to  be 
put  in  safety,  and  therefore  the  deed  of  transfer  is  put  into  his 
hands  that  he  may  do  what  is  right  to  secure  his  property. 

Upon  these  grounds,  I  support  the  views  of  the  Lord  Presi- 
dent. The  whole  context  of  the  statute  leads  to  the  same  opil 
nion.  Therefore,  taking  into  consideration  the  principles  of  com- 
mon law,  and  looking  to  what  is  to  be  inferred  from  the  statute, 
looking  also  to  the  English  authorities,  and  considering  the  lia- 
bility of  brokers  generally,  I  am  satisfied  that  this  claim  against 
the  defenders  cannot  be  sustained. 
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lP€*jii^62.     .pjjg  Court  therefore,  by  a  majority,  «  on  report  of  Lord 

Man  o.  Wood,  having  considered  the  revised  cases  and  closed  record, 

Bnchanftn,  fcc.  ^nd  having  heard  the  counsel  for  the  parties,  sustain  the  defences, 

asB<Hlzie  thie  defender  firom  the  conclusions  of  the  summons  and 

decern ;  find  the  defi^hder  entitled  to  expenses." 

Memiea  and  Afacofiochiej  W.S.,  Pursuer's  Agents. 
Carh)phdl  and  Smith,  S.S.C,  Defehders'  Agents. 


SECOND  DIVISION, 
No.  184.  Ferguson  t;.  H^Ewbn. 

Pcm^Law  Act,  8  and  9  VicL  c.  83 — Conduct  itfCk>llecior-^As9eumeiU'^ 
Damaga. — Circumstances  in  which  an  action  of  damages  against  a  o(^- 
lector  of  poor-rates  for  diUgenoe  under  the  Poor  Law  Afit  was  held  in- 
competent, in  consequence  of  the  month's  notice,  as  required  hj  sec  86 
of  the  statute  not  having  been  given.  Obaervedy  That  in  all  proceedings 
under  the  Poor  Law  Act,  the  collector  was  bound  to  act  strictly  and 
literally  in  terms  of  the  Act,  and  was  not  entitled  to  apportion  the  as- 
sessment laid  on  a  mercantile  company  among  the  indiyidual  partners. 

Feb.  II.  1S52.  '^^  ^^^  ^^  advocation  of  an  action  of  damages  against  Dou- 
^"^nr^*^    gall  M*£wen,Mllector  of  poor-rates  for  Greenock,  and  John  GiU 

FmuBoii  v.  lespie,  constable,  for  the  wrongous  and  compressive  use  of  diligence 
under  the  Poor^Law  Act,  8  and  9  Vict,  c.  8S.  It  appeaored  that 
the  pursuer,  who  is  a  merchant  in  Greenock,  carried  on,  with  bis 
brothers  there,  various  kinds  of  business ;  in  particular,  that  his 
brother,  Alexander  Ferguson,  and  himself,  are  soap  and  candle 
manufacturers,  and  they  are  besides  shipowners,  and  carry  on  a 
shipping  business.  In  respect  of  the  soap  and  candle  manufactory 
the  parochial  board  of  Greenock  laid  on  an  assessment  of  £3, 12s, 
for  die  year  from  1st  January  1848  to  1st  January  1849,  which 
was  paid,  and  about  which  there  appeared  to  be  no  dispute.  But 
the  board  laid  on  a  further  sum  of  £S :  1 1 : 4,  in  respeict  of  die  in- 
terest John  and  Alexander  Ferguson  had  in  the  shipping  busiaess, 
which  sum  was  assessed  on  them  mdrnduaUy^  at  tfieir  own  request, 
as  alleged.  The  sum  of  £1:5:8  was  thus  diarged  against  the 
pursuer,  who  however  failed  to  pay  the  same,  and  in  consequence 
be  was  given  in  as  a  defaulter,  and  proceeded  against  by  M^Ewen. 
A  warrant  of  imprisonment  was,  at  his  instance,  and  also  at  the 
instance  of  the  other  defender,  Gillespie,  the  constable,  issued  by 
the  Sheriff-substitute,  and  in  virtue  of  this  warrant  the  pursuer 
was  apprehended  in  his  own  house  early  on  the  morning  of  the 
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7th  May    1849,  by  the   defenders,  with  other  concurrents  andFeb.  ii.  186S 
assistants.     After  beinir  kept  in  the  custody  of  these  parties  for^  ^^t'^* 
some  tune,  toe  pursuer,  in  order  to  prevent  his  being  taken  tOM'Ewen. 
prison,  and  under  protest  that  the  whole  proceedings  were  illegal 
and  oppressive,  and  in  contravention  of  the  statute,  paid  the  said 
sum  of  £l :  5  : 8,  with  £l,  lOs.  of  expenses.      The  pursuer  there* 
fore  gave  a  month's  notice,  purporting  to  be  that  required  by 
section  86  of  the  Poor  Law  Act  to  M'Ewen,  but  no  such  notice 
appeared  to  have  been  given  to  Gillespie.    Thereafter  he  brought 
bis  action,  concluding  for  damages  against  the  defenders,  jointiy 
and  severally,  according  to  their  respective  liabilities,  the  same 
being  laid  at  L.2000. 

In  defence  M^Ewen  explained  the  mode  of  assessment  adopted 
in  the  case  of  the  pursuer,  but  he  pleaded,  inter  a/to,  that  the  ac- 
tion fell  to  be  dismbsed,  in  respect  the  defenders  have  not  re« 
eeived  the  notice  required  by  the  statute  of  '^  one  calendar  month 
at  kast  before  the  commencement  of  the  action/' 

Gillespie  pleaded  in  defence,  that  besides  the  above  want  cf 
notice  he  was  merely  an  officer  of  the  law,  and  that  as  such  be 
could  not  be  held  cognisant  of  informality  or  irregularity,  but  that 
be  was  bound  to  execute  the  diligence  against  the  pursuer,  and 
that  in  so  doing  he  merely  discharged  his  legal  duty. 

The  Sheriff-substitute  sustained  the  defence  of  the  want  of  tiie 
statutory  month's  notice,  and  the  Sheriff  adhered. 

The  pursuer  advocated. 

The  Lord  Ordinary  (Dundrennan)  on  the  1 9th  February  1851, 
pronounced  this  interlocutor,  *^  in  respect  the  advocator  failed  to 
give  notice  of  his  action  to  the  respondents  one  calendar  month 
before  raising  it,  in  terms  of  the  86th  section  of  the  statute  8th 
and  9th  Victoria,  chap.  83 ;  repels  the  reasons  of  advocation :  re- 
mits nrnptieiter  to  the  Sheriff,  and  decerns :  finds  the  advocator 
liable  in  expenses,"  &c.  His  Lordship  added  a  note  in  which  he 
observed,  *^  that  the  advocator  intended  to  bring  his  action  under 
the  86th  section  of  the  statute  is  not  disputed.  He  raised  it  in 
the  Sheriff-court  for  irregularity  or  wrongful  proceedings  by  two 
officials,  the  collector  and  officer,  acting  in  the  execution  of  the 
statute.  The  advocator  farther  gave  notice  of  his  action,  on  which 
be  still  relies,  to  the  leading  defender,  M^Ewen,  bearing  that  tkU 
was  required  by  the  stcUute,  although  he  omitted  to  give  notice  to 
the  other  defender,  Gillespie. 

*'  In  regard  to  the  notice  to  M'Ewen,  the  advocator  maintains 
that  it  was  sufficient,  in  terms  of  the  statute,  on  two  grounds — - 
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Feb.  11. 1862.(1.)  That  it  was  put  into  the  post-office  one  calendar  month  be- 
fore the  action  was  raised,  and  that  this  was  equivalent  to  actual 
delivery  of  the  notice  to  the  defender,  whatever  the  course  of  post 
may  have  been  before  he  can  have  received  it ;  and,  (2.)  That 
the  notice  having  been  posted  on  4th  July  1849,  while  the  action 
was  not  raised  till  4th  August  following,  the  statutory  period  had 
elapsed.  It  appears  to  the  Lord  Ordinary  that  the  advocator  is 
wrong  upon  both  these  points.  The  statute  requires,  according 
to  the  sound  construction  of  the  86th  section,  actual  intimation  of 
the  action  at  least  one  calendar  month  before  it  is  brought;  but 
even  if  posting  the  notice  could  be  taken  as  equivalent  to  this  in- 
timation, one  calendar  month  did  not  elapse  between  posting  the 
notice  on  4th  July  and  raising  the  action  on  4th  August  1849. 
It  has,  therefore,  been  held,  that,  as  to  notice,  the  defenders  are 

truly  m  pari  easu The  action  is  beyond  doubt  laid 

upon  alleged  irregularity  and  wrongful  proceedmgs,  and  it  seems 
equally  clear,  tiiat,  whether  irregular  and  wrongful  or  the  reverse, 
tile  things  complained  of  were  done  m  the  execution  of  the  Act^ 
as  this  expression  has  been  repeatedly  construed  by  the  Court." 
His  Lordship  referred  to  the  case  of  Russel  v.  Lang^  21st  June 
1845,  and  the  case  of  Ferguean  v.  M^Eweiiy  14th  February  1850, 
which  was  a  reduction  between  the  same  parties,  and  strongly 
pressed  as  an  authority  in  favour  of  the  advocator,  but  his  Lord- 
ship could  not  view  the  case  in  that  light.  In  conclusion,  his  Lord- 
ship observed,  *^  in  the  present  case,  it  is  not  pretended  that  any 
reduction  is  necessary,  while  it  cannot  be  disputed  that  the  most 
ample  and  sufficient  remedy  for  the  wrongs  complained  of  might 
have  been  had  in  an  action  under  the  86th  section  of  the  statute. 
In  the  former  case,  a  majority  of  the  Court  considered  this  to  be 
the  only  competent  remedy  against  Gillespie,  the  officer ;  and  the 
Lord  Ordinary  sees  no  ground  on  which  he  can  distinguish  the 
wrongful  acts  of  falsehood  and  perjury  imputed  to  him  from  the 
minor  offences  charged  against  M*£wen,  the  collector.  In  this 
state  of  matters,  the  Lord  Ordinary  cannot  assume,  upon  the 
authority  either  of  the  decisions  or  opinions  of  the  Second  Di- 
vision of  the  Court  in  the  former  case,  that  the  present  action 
might  have  been  competentiy  brought  in  the  Supreme  Court — at 
any  time  within  forty  years  of  the  date  of  tiie  acts  complained  of 
— and  without  notice  to  the  defenders.  Yet,  to  alter  the  Sheriff's 
interlocutor,  and  sustain  the  competency  of  the  action,  would,  as 
it  appears  to  the  Lord  Ordinary,  unavoidably  involve  this  principle, 
and  have  the  practical  effect  of  rendering  the  86th  section  of  the 
atatute,  in  a  great  measure,  if  not  altogether,  a  dead  letter." 
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The  pursuer  reclaimed^  and  the  Court  adhered  so  far  as  re- Feb.  ii.  1852. 
garded  the  defender,  GUIespie ;  but  quoad  ultra  they  **  reeal  the_ 
said  interlocutor  in  hoc  stalUf  and  grant  diligence  against  havers  at  M^wen. 
the  instance  of  both  parties,  for  recovery  of  documents,  of  which 
they  allow  a  specification  to  be  lodged ;  and  grant  commission  to 
the  Judge  Ordinary  of  the  bounds  within  which  the  havers  reside 
for  examination  of  said  havers/' 

The  commission  having  been  reported,  it  appeared  that  the  sole 
entry  in  the  roll  of  assessment  was  for  £2  :  11  :  4  against  John 
and  Alexander  Ferguson,  who  were  defaulters,  and  that  the 
charge  of  £l  :  5 :  8  was  not  stated  in  the  collector's  books.  On 
the  facts  ascertained,  the  case  came  now  before  the  Court  to  be 
finally  disposed  of. 

The  Solicitor- General  for  the  reclaimer. 
Inglis  and  Penney  for  the  respondents. 

The  Lord  Justice- Clbrk.  The  facts  ascertained  shew  that 
the  proceedings  of  the  collector,  including  the  warrant  executed 
against  the  pursuer,  were  most  irregular  and  disconform  to  the 
provisions  of  the  statute.  This  is  the  collection  of  a  tax,  and 
the  principle  laid  down  by  the  late  Lord  President  and  the  other 
Judges  of  the  First  Division  of  the  Court,  as  to  the  mode  of 
assessing  in  Eduiburgh  for  the  annuity-tax,  directly  applies,  that 
in  the  collection  of  a  rate  or  tax  there  is  no  warrant  whatever 
for  any  levy  or  mode  of  procedure  which  deviates  one  iota  from 
the  rates  prescribed  by  the  statute,  however  inveterate  and  con- 
venient the  practice,  or  however  unnecessary,  so  far  as  can  be 
seen,  the  observance  of  the  statutory  rules.  This  is  a  prin- 
ciple of  the  highest  importance  and  authority,  not  only  because 
the  statute  must  be  implicitly  obeyed  by  the  Court,  but  still  more 
on  the  constitutional  and  broad  principle,  that  by  an  assessment 
you  take  from  another  a  portion  of  his  property,  which  you  have 
not  the  power  to  touch,  in  any  way  or  to  any  extent,  except  with 
the  exact  and  rigid  compliance  with  the  rules  of  the  statute  which 
alone  authorises  you  to  levy  the  rate.  Nothing  can  be  more  clear, 
plain,  or  precise,  than  the  rule  prescribed  in  the  Poor  Law  Act,  so 
plain,  that  any  one  who  runs  may  read  the  law  so  laid  down  ;  and 
careless  as  parties  are  apt  to  be  in  large  collections,  it  is  difficult 
to  understand  how  the  rule  should  have  been  here  so  manifestly 
violated  by  the  proceedings  of  the  defenders,  and  their  obtaining 
a  warrant  against  the  pursuer  for  a  sum  that  was  not  to  be  found 
in  the  assessment  books.  But,  at  the  same  time,  the  collector, 
although  he  departed  in  a  very  grave  particular  from  its  rule, 
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Feb.  11. 1852.  acted  in  the  ezecutioQ  of  hiB  duty  under  the  act.     The  objection 
^       ^         alao  taken  to  the  action  by  the  defenders  is  well  founded ;  and  the 
M'Ewen.       tction  required  to  be  commenced  within  the  statutory  time,  and 
of  course,  notice  in  terms  of  the  statute  required  to  be  given. 

LoBD  Mbdwtk.  It  is  now  quite  clear,  that,  whatever  was  done 
by  the  collector,  was  done  in  the  execution  of  the  Poor  Law  Act. 
There  was  an  assessment  by  the  Parochial  Board  on  William  and 
Alexander  Ferguson,  shipowners,  for  £2 : 1 1 : 4.  This  was  noti- 
fied to  them,  and  they  appealed.  The  inspector  informs  them 
that  the  appeal  had  been  refused.  A  list  of  defaulters  is  then 
put  into  the  hands  of  the  collector,  containing  the  names  of 
J.  and  A.  Ferguson,  L.2:  11:4.  He  applies  for  a  distress,  in 
order  to  recover  the  assessment ;  but  instead  of  doing  so  in  the 
above  terms,  as  he  ought  to  have  done,  when  from  either  brothers 
he  might  have  charged  the  full  amount,  he  thought  it  best  and 
least  oppressive  for  them  to  divide  the  sum  into  two  halves,  and 
claim  one  from  each.  Accordingly,  he  gives  up  John  as  a  defaulter 
for  L.1 : 5 : 8,  and  the  same  as  to  Alexander.  Now,  the  utmost 
that  can  be  s^id  for  this  is,  that  he  had  no  right  to  do  so,  to  alter 
in  a  single  iota  the  roll  of  assessment  given  to  recover.  I  have 
already  said,  he  ought  to  have  made  no  alteration ;  but  still  he 
was  in  the  execution  of  his  duty  under  the  Act*  But  this  is  no- 
thing more  than  irregularity  in  the  execution  of  the  Act,  under 
which  the  assessment  was  duly  made,  and  it  was  of  the  smallest 
possible  kind,  infinitesimal  almost,  to  which  I  think  I  would  not 
have  been  inclined  to  give  any  encouragement  as  a  foundation 
for  an  action  of  damages,  even  where  notice  had  been  given  of  the 
intention  to  bring  an  action  challenging  it  in  due  time.  But 
we  are  here  out  of  any  such  case.  Notice  was  not  given,  within 
the  statutory  period,  and,  therefore,  most  clearly,  the  interlocutor 
is  right  in  this  portion  of  it  also. 

Lord  Cockburn.  I  am  of  the  same  opinion.  I  do  not  know 
whether  the  procedure  is  correct  or  not.  I  assume  there  was  ir- 
regularity. Now,  the  question  is,  whether,  though  the  collec- 
tor was  acting  irregularly  and  wrongly,  was  he  in  the  execution 
of  his  duty  under  the  Act  ?  It  is  impossible  to  say  that  the 
Act  only  gives  him  protection  when  he  does  not  need  it.  It  means 
to  protect  him  from  the  consequence  of  a  wrong  done  in  the  exe- 
cution of  his  duty.  Was  he  indulging  in  any  malice?  Was 
he  not  just  collecting  the  poors'  rates  ?  lie  was.  His  error 
amounted  to  this,  that  he  divided  L.2 :  1 1  :  4  into  two  equal  halves, 
and  I  suppose  he  could  have  charged  either  member  of  the  Com- 
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paay  for  the  whole.     I  never  saw  a  case  to  which  the  protectioo  Feb.  ii.  1862. 
of  the  statute  more  clearly  applied.  «^*^^*^^*^ 

Lord  Murray.     I  agree.     To  say  that  this  error  does  nbtSaSk^^w!^ 
under  the  protection  of  the  statute  reaily  seems  absurd. 

The  Court  pronounced  an  hiterbcutor  by  which  they  **  find 
that  the  collector  was  not  entitled  in  his  application  against  de- 
faulters to  depart  from  the  actual  terms  of  the  roll  of  assessment 
made  up  as  to  the  parties  liable,  and  the  sums  for  which  such  par- 
ties are  so  assessed ;  find  that  the  roll  of  assessment  containing 
the  sums  for  which  each  individual  is  thereby  assessed  is  the  only 
rule  under  the  statute  for  the  levy  of  the  assessment ;  find  that 
the  application  for  the  warrant  in  the  roll  of  defaulters  therein 
contained,  and  the  warrant  granted  therein  was  irregular  in  point 
of  form  under  the  statute  in  the  levy  of  the  Poor  Law  assessment 
from  the  reclaimer  ;  find  that  the  reclaimer  was  assessed  for  poor*s 
rates  in  the  said  roll,  and  that  the  reclaimer  was  a  defaulter,  and 
liable  to  be  proceeded  against  for  recovery  of  the  sums  charged 
agamst  John  and  Alexander  Ferguson,  and  that  the  collector  was 
entitled  to  apply  for  a  warrant  of  distress  and  imprisonment 
against  him  as  a  defaulter ;  find  that  the  irregularity  committed 
by  the  collector  was  in  the  course  of  the  Steps  of  competent  dili- 
gence against  the  reclaimer  for  a  greater  sum  due  by  him  than 
that  for  which  the  warrant  was  granted,  and  in  the  execution  of 
the  act  by  the  process  of  recovery  of  rates  actually  due  by  a  per- 
son in  the  roll,  duly  made  up  of  parties  liable  in  the  assessment ; 
therefore  find  that  the  fact  conmiitted  by  the  collector  was  in  the 
execution  of  the  ^act,  and  therefore  that  the  cause  of  action  came 
within  the  86th  section  of  the  Poor  Law  Amendment  Act ;  of  new, 
repel  the  reasons  of  advocation,  and  remit  to  the  Sheriff  simplicU' 
ter  ;  find  the  advocator  liable  in  expenses,'  &c. 

Walher$pwm  mnd  Mack^  &S*C.,  Agsnts  for  Poriver. 
T,  Ranktn^  &S.C.,  Agent  for  the  Defender,  M*£wen. 
Aiesander  Wuirn,  W.S.,  Agent  for  ibe  Defender,  Gillespie. 


SECOND  DIVISION. 

Petition,  Ross,  in  Loban's  Seguestratwn. 

^  No.  185. 

Proc€89 — Sequestration — Meeting  of  Creditors — 2  and  3  VicL^  c.  41.         ^^^^  jj  jgg2. 
The  third  meeting  of  the  creditors  in  this  sequestration  was  Pet.  Rot». 
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Feb  11  1852  ^ppointed  to  be  held  in  Sloraoway  within  the  statutory  period  of 
^•^^^    twenty-one  days  from  the  trustee's  confirmation.     A  storm  in  the 

Pet.Bo68.  north  prevented  the  Gazette  notice  from  being  inserted  within 
the  proper  period,  or  from  reaching  Stornoway  in  time  for  the 
meeting,  and,  in  consequence,  no  meeting  could  be  held.  Ross, 
the  trustee,  presented  the  present  written  note,  praying  the  Court 
to  appoint  a  new  meeting.  The  Court  granted  the  prayer  with- 
out intimation. 

Giffard  was  for  the  petitioner. 

Bowie  4r  Shinnery  W.S.,  Petitioner's  Agents. 


FIRST  DIVISION. 
No.  186.  Thomson  o.  Allan. 

Act  6  Oeo.  IV.  c.  A^^Small  Debt  Decree— Reduction — Officers  Execu- 
tion— Conformity  with  Wcarani — Prescription  of  Action, — Under  the  Jus- 
tice of  Peace  Act  it  is  not  necessary  that  the  constable's  execution  bear 
that  be  has  served  a  copy  of  the  docnment  of  debt  founded  on  in  the 
complaint.  Circwnstances  in  which  redaction  of  a  decree  brought  on 
the  ground  of  such  omission,  was  refused.  The  time  for  bringing  such 
action  prescribes  within  the  year. 

Feb.  12. 1852.     This  was  an  action  of  reduction  of  a  decree  obtained  under  the 
*^^^      6  Geo.  IV.  c.  48,  commonly  called  the  Justices  of  the  Peace 

v.  Allan.        Small  Debt  Act. 

In  September  1846,  the  defender  presented  a  complaint  to  the 
Justices  of  the  Peace  for  Ayrshire,  whereui  he  complained  that 
the  pursuer  was  owing  him  "  the  sum  of  L.6  sterling,  per  account^' 
On  this  complaint  the  clerk  granted  the  usual  warrant  for  citing 
the  pursuer,  which  warrant  appointed  "  a  copy  of  the  account  pur^ 
medfoTj  document  of  debt^  or  state  of  the  demand,  to  be  delivered 
to  the  defender  along  with  the  citation.*'  The  return  by  the  con- 
stable of  the  execution  of  the  complaint  and  warrant,  bore  that 
the  pursuer  had  been  summoned,  and  then  proceeded  in  these 
terms—**  This  I  did,  by  delivering  a  fiill  copy  of  the  before  com- 
plaint and  warrant,  with  a  short  copy  of  citation  thereto  subjoined, 
as  also  a  full  copy  of  the  claim  sued  far,  to  the  said  defender,  per- 
sonally apprehended."  Under  the  above  complaint  the  defender, 
in  the  absence  of  the  pursuer,  obtained  the  decree  which  was  now 
sought  to  be  reduced. 

The  6  Geo.  IV.  c.  48,  §  3,  enacts  "  that  all  causes  shall  proceed 
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upon  complaint,  agreeable  to  the  form  in  Schedule  A,"  and  it  is  ^e^- 1^*  ^852. 
also  provided,  "  that  a  copy  of  the  said  complaint  and  warrant,  Thomson 
with  the  citation  annexed,  agreeably  to  the  said  Schedule  A,  v.  Allan, 
subjoined  to  this  act,  and  also  a  copy  of  the  account^  document 
of  debtj  or  iiate  of  demand^  shall  be  delivered  by  a  constable  or 
Peace  officer  to  the  defender,  personally,  or  left  at  his  dwelling- 
place/' 

Various  grounds  of  reduction  of  the  above  decree  were  stated 
in  the  record*;  but  those  which  were  ultimately  relied  on  were, 
Isty  That  the  account  pursued  for  was  not  produced  with  the  com- 
plaint, and  was  not  served  on  the  pursuer ;  and,  2^,  That  the  con- 
stable's execution  was  not  in  conformity  with  its  warrant,  inasmuch 
as  it  did  not  set  forth,  that  *^  afuB  copy  of  the  account  pursued  for ^ 
document  ofdebt^  or  state  of  the  demand^*  was  served. 

The  defender  pleaded,  as  a  preliminary  defence,  that  the  action 
was  incompetent,  under  §  14  of  the  6  Geo.  lY.  c.  48,  which  enacts, 
that  no  decree  given  by  the  Justices,  in  any  case  competent  to 
them  under  said  Act,  *^  shall  be  set  aside  on  any  other  ground 
except  that  of  malice  and  oppression  on  the  part  of  the  Justices ; 
nor  shall  any  such  action  of  reduction  be  at  all  competent  after 
the  expiration  of  one  year  from  the  date  of  the  decree  of  the  Jus- 
tices." This  action  had  not  been  raised  till  two  years  after  the 
date  of  the  decree  sought  to  ^e  reduced. 

On  the  merits,  the  defender  pleaded,  that  the  decree  could  not 
be  reduced,  as  it  bad  been  obtained  in  strict  conformity  with  the 
statute.  The  preliminary  defences  were  reserved  and  discussed 
along  with  the  merits. 

The  Lord  Ordinary  (Robertson)  reduced  the  decree,  and  the 
defender  reclaimed. 

Penney  and  the  SoUcitor-  General  for  reclaimer.  Und6r  the  14th 
sec.  of  the  statute,  the  reduction  of  a  decree  of  the  Justices  of  the 
Peace  Small  Debt  Court  is  incompetent,  except  on  the  ground 
of  malice  and  oppression  on  the  part  of  the  Justices.  If  reduction 
was  competent,  the  grounds  here  stated  could  not  be  maintained, 
as  the  decree  is  in  strict  conformity  with  the  requirements  of  the 
statute.  The  statute  does  not  require  that  the  account  or  docu- 
ment of  debt  shall  be  produced  with  the  complaint.  The  fact 
that  the  constable  stated  that  he  had  served  ^<  a  copy  of  the  claim 
sutdfor^^  whereas  the  warrant  bore,  that  a  copy  of  the  <<  account, 
document  of  debt,  or  state  of  demand,"  should  be  served,  is  not 
such  a  disconformity  as  will  authorise  reduction.  Besides,  the  sche- 
dule of  the  constable's  execution,  annexed  to  the  statute,  does  not 
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Feb.  12.  ia62.  require  the  constable  to  state  that  he  had  served  the  account  or 
^^v^^    document  of  debt.    It  was  further  argued,  that  ike  present  ground 
V.  Ji^^       ^f  reduction  was  not  stated  in  the  summons. 

Maidmentj  for  the  pursuer,  referred  to  the  cases  of  Braum  y. 
Richmond,  16th  Feb.  1833, 11  Sh.  407;  Browning,  16th  Feb.  1838; 
Wallace  t.  Hume,  3d  July  1835,  10  F.  C.  1806. 

The  Lord  Prbsidsnt.  My  opmion  is,  that  this  reduction 
cannot  be  sustained,  and  I  am  the  more  satisfied  of  this,  from  the 
manner  in  which  the  pursuer  has  conducted  his  case,  not  coming 
forward  to  have  the  decree  reviewed  by  a  rehearing  before  the 
Justices  as  was  competent  to  him  under  the  8th  section  of  the 
statute ;  but  lying  bye  for  two  years,  and  then  bringing  this  sum- 
mons of  reduction,  in  which  the  ground  of  reduction  now  pleaded 
is  not  specifically  stated.  I  can  have  no  hesitation  at  all  in  this 
case.  The  cases  referred  to  by  the  pursuer  are  all  cases  under 
the  Sheriff's  Small  Debt  Act,  6  Geo.  IV.  c.  24,  the  schedule  an- 
nexed to  which  has  an  express  notandum,  that  if  there  is  an  account 
founded  on,  the  officer  must  serve  a  copy  of  it  on  the  party ;  and 
the  officei^s  execution  must  bear  that  he  has  done  so.  Under  the 
Justice  of  the  Peace  Act,  however,  this  is  not  required.  The 
question,  therefore,  comes  to  be,  was  the  Act  of  Parliament  com- 
plied with  ?    I  think  it  was. 

Lord  Fullbrton.  I  am  of  sam^  opinion.  We  would  require 
to  look  very  narrowly  indeed  into  the  grounds  of  such  a  reduction 
as  this.  There  are  no  grounds  for  it.  The  objection  that  the 
account  sued  for  was  not  served,  is  not  specially  set  forth  in  the 
summons,  and  the  proposition  that  it  is  embraced  in  the  first 
reason  of  reduction,  which  is  mere  words  of  style,  is  utterly  un- 
tenable. The  execution  here  is  exactly  in  conformity  with  the 
schedule  annexed  to  the  Justice  of  Peace  Small  Debt  Act;  and 
I  cannot  see  that  because  the  execution  sets  forth  that  a  copy 
of  the  ^*  claim  sued  for''  was  served,  that  is  any  evidence  that 
a  copy  of  the  account  was  not  served.  The  question  comes 
to  be,  can  a  party  get  reduction  on  an  extraneous  statement  alto- 
gether, viz.,  that  the  account  was  de  facto  not  served?  This 
ought  to  have  been  stated  to  the  Justices.  The  only  ground  of 
reduction  now  is,  that  he  never  was  cited  at  all.  That  ground  is 
not  stated  in  competent  form,  viz.,  by  reduction-improbation. 
The  party  here  was  cited  and  then  charged,  and  no  objection 
taken.  He  was  regularly  called  into  the  Small  Debt  Court,  and 
yet  states  no  objection  to  the  proceeding  until  the  lapse  of  two 
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year0»  when  the  present  action  is  raised.     The  presumptions  are  Feb.  12. 1862. 
all  against  the  pursuer.  '-^'^' 

J^       ^        '^  _  Thomson 

LoiiD  CuNiNGHAMis.  I  agToo.  This  case  b  certainly  in  a  dif*i^.  AUaou 
ferent  situation  now  from  what  it  would  have  been  had  the  action 
of  reduction  been  brought  within  the  year,  specified  by  the  sta- 
tute^  although  even  then  the  alleged  defect  could  hardly  have  been 
listened  to.  We  cannot  at  this  distance  of  time  listen  to  an  alle- 
gation that  the  statute  has  been  contravened. 

Lord  Ivort.  I  agree,  and  I  am  glad  that  the  Court  is  unani- 
mous, for  I  think  if  there  be  any  utility  to  be  derived  by  the 
public  from  these  small  debt  actions,  it  consists  in  the  finality  of 
their  judgments. 

The  ground  of  reduction  now  pleaded  is  not  within  the  reasons 
contained  in  the  summons.  The  grounds  there  stated  are,  that 
there  never  was  any  service  of  the  complaint  at  all,  and  that  the 
decree  is  disconform  to  its  warrant.  I  do  not  see  that  there  is 
any  disconformity  between  the  decree  and  jthe  warrants  on  which 
it  proceeded.  The  warrants  are  all  perfectly  regular  and  are  not 
impugned.  There  was  sufficient  citation  to  bring  the  party  be- 
fore the  Justices,  and  if  there  was  any  defect,  he  ought  to  have 
appeared  and  pleaded  the  objection.  But  as  he  did  not,  they 
had  no  alternative  but  to  give  decree.  Suppose  he  had  appeared 
and  stated  the  objection  now  founded  on,  the  Justices  could  have 
taken  the  oath  of  the  constable  that  he  duly  served  the  complaint, 
and  if  they  had  repelled  the  objection  on  that  evidence  we  could 
not  then  have  reviewed  their  decision.  The  ground  stated  that 
there  never  was  any  service,  cannot  be  entertained  in  this  form  of 
action.  Neither  will  it  do  to  say  that  the  Justices  had  no  juris- 
diction, for  with  a  regular  citation  and  no  appearance,  the  matter 
is  at  once  brought  within  their  jurisdiction,  and  it  is  competent 
for  them  to  give  decree. 

We  can  reduce  a  deqree  of  the  Justices  on  the  ground  of  malice 
and  oppression,  but  this  ground  prescribes  within  a  year,  and  I 
do  not  think  that  a  greater  latitude  ought  to  be  given  to  an  ob- 
jection founded  on  a  point  of  form.  It  cannot  be  implied  from 
the  use  of  the  words  in  the  constable's  execution,  that  *^  a  full 
copy  of  the  claim  sued  for"  was  served  along  with  the  complamt, 
that  therefore  no  copy  of  an  **  account,  document  of  debt,  or  state 
of  the  demand"  was  served.  This  does  not  require  to  be  set  forth, 
but  even  if  it  were  necessary  to  go  upon  that  ground,  I  hold  **  a 
fiill  copy  of  the  claim  sued  for"  equivalent  to  a  *^  state  of  the 
demand.*' 
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Feb.  12. 1862.     Upon  the  whole  I  have  no  hesitation  in  concurring  with  your 
^  Lordships. 

Thomson  '^ 

The  Court  "  assoilzie  the  defender,  with  expenses,  and  remit 
to  the  Auditor  to  tax,  &c.y  and  decern." 

Bichard  Arthur^  S.S.C.,  Pursuer's  Agent 
David  Cmwfordy  S.S.G.,  Defender's  Agent 

SECOND  DIVISION. 

No.  187.  (MURRAT   JDNIORy    COMPEARBR.) 

RoDOBRs  V.  Ktd  and  Others. 

Feb.  12.  1832.  ^oc«M — Agent  and  Client — Agents  right  to  met  himself  as  a  party  to  w- 
^••"v^*^     cover  expenses, — In  an  action  against  the  trustees  of  a  dece&<«ed  person  by 

Rodg(»8  V,  \^\^  8on  for  his  share  of  the  legitim,  the  pursuer  had  granted  a  discharge 
to  the  trustees,  for  a  given  sum,  afler  the  Lord  Ordinary  had  pronounced 
an  interlocutor,  repelling  defences  founded  on  an  allegation  that  the  pur* 
suer  had,  during  the  lifetime  of  the  deceased,  received  sums  in  satisfac- 
tion of  his  share  of  legitim,  and  appointing  the  trustees  to  lodge  a  state 
of  the  executry  fund,  ^'  reserving  all  questions  of  expenses" — Held  that 
the  agent  of  the  pursuer  could  not  carry  on  the  action  in  his  own  name 
for  the  recovery  of  expenses. 

Rodgers  brought  an  action  of  count  and  reckonmg  against  Kyd 
and  others,  his  late  father*s  trustees,  for  his  share  of  legitim  due 
to  him  out  of  his  father's  estate.  The  pursuer's  &ther,  by  his 
trust-disposition  and  settlement,  and  codicil,  left  him  a  small  an- 
nuity, which,  in  consideration  of  considerable  sums  paid  to  the 
pursuer  during  his  father's  lifetime,  was  declared  to  be  in  full 
of  all  claims  of  legitim,  bairns'  part  of  gear,  and  of  all  that  he 
could  claim  by  and  through  the  testator's  death.  The  pursuer 
repudiated  the  provision  and  claimed  his  legitim,  denying  that  any 
sums  had  been  advanced  to  him  during  the  testator's  lifetime.  A 
record  was  made  up  and  closed,  and  after  a  debate,  the  Lord  Or- 
dinary (Robertson)  pronounced  an  interlocutor  on  18th  July 
1851,  by  which,  ^*in  respect  there  is  no  evidence  of  the  pursuer 
having  renounced  his  legitim,  he  repels  the  defences,  and  appoints 
the  defenders,  by  the  first  box-day,  to  put  in  a  state  of  the  exe- 
cutry, reserving  all  questions  of  expenses." 

On  the  24th  September,  the  pursuer,  in  consideration  of  a  sum 
of  £60,  executed  in  favour  of  the  defenders  a  discharge  of  all  claims 
he  had  against  his  father's  estate,  and  especially  of  this  action, 
whole  grounds  and  conclusions  thereof,  and  procedure  therein. 
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The  pursuer's  agent  enrolled  the  case,  and  on  the  allegation  that  Feb.  12. 1852. 
the  discharee  had  been  granted  without  his  knowledge  and  coUu-  „  V^^"^' 
sively,  for  the  purpose  of  defeating  his  rights  as  agent  disburser,  Kyd,  &c 
was  allowed  to  lodge  a  minute  stating  the  grounds  of  his  right  to 
insist  farther  in  this  action. 

The  defenders  put  in  answers,  and  the  Lord  Ordinary,  ^<in 
respect,  Ist,  That  there  is  no  interlocutor  finding  expenses  due  to 
the  Bjursuer,  or  judgment  pronounced  necessarily  leading  to  that 
result ;  2d,  That  there  is  no  allegation  of  the  agent,  Mr  Murray, 
having  rendered  his  account  to  his  own  client,  or  of  any  demand 
for  payment  having  been  resisted  by  him,  or  that  the  pursuer  is 
unid>le  to  pay  that  account  for  which  be  is  primarily  liable ;  and,  3d, 
That  there  is  no  distinct  and  clear  averment  of  a  collusive  settlement 
having  been  brought  about  for  tbe  purpose  of  defeating  the  claim 
of  the  agent,  and  no  specification  of  circumstances,  nor  any  evi- 
dence from  which  such  collusion  can  be  made  apparent ;  finds 
that  the  said  John  Murray  has  no  right  to  insist  ^*  in  the  action, 
and  refuses  the  prayer  of  the  minute,  with  expenses." 

Murray  reclaimed. 

J.  Shawy  Macfarlane^  and  Lord^Advocate^  for  the  reclaimer. 
The  interlocutor  of  I8th  July  was  a  final  interlocutor  repelling  the 
defences,  and,  consequently,  implied  that  the  pursuer's  agent  was 
entitled  to  expenses ;  next,  the  discharge  by  the  pursuer  having 
been  collusively  devised  by  him  and  the  defenders,  could  not  de- 
feat the  agent's  claim ;  Hamilton  v.  Bryson^  17th  June  1813,  F.C. ; 
Tod  V.  WrighU  7th  March  1822;  McLean  v.  Auchinvole^  29th 
June  1824;  Cheynev.  Cheynny  I8th  January  1832. 

Goodall  and  Infflis^  for  the  respondents  and  defenders.  The 
interlocutor  of  18th  July  was  not  a  final  interlocutor,  as  the  dis- 
charge was  granted  on  24th  September,  while  the  first  box-day 
(at  any  time  before  which  it  was  competent  to  reclaim,)  was  on  I5th 
October,  and  the  agent  must  be  held  to  take  up  the  action  as  at 
the  date  when  the  client  discharged  it.  Next,  the  interlocutor, 
although  it  in  words  repelled  the  defences,  is  not  an  interlocutor 
on  the  merits  at  all.  The  Lord  Ordinary,  if  he  had  intended  it 
to  be  so,  would,  in  compliance  with  section  17  of  the  Judicature 
Act,  have  at  the  same  time  determined  the  matter  of  expenses ; 
and,  in  the  circumstances  in  which  that  interlocutor  was  pro- 
nounced, there  having  been  no  evidence  adduced,  or  renunciation 
of  probation,  and  parties  being  at  variance  on  material  averments 
on  record,  it  never  could  be  intended  or  understood  to  be  an  inter- 
locutor on  the  merits.    Farther,  collusion  stated  inferentially  from 
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^«JJ[2^52.  the  mere  fact  of  a  discharge  having  been  granted,  is  insufficiently 
Bodffers  o  averred.  Lastly,  the  agent  not  having  stated  that  his  own  client 
Kyd,  &c.  was  unwilling,  or  unable,  or  had  ever  been  asked,  to  pay  his  ac- 
count, was  not  entitled  to  insist  further  in  an  unfinished  action, 
to  the  effect  of  recovering  his  account  from  the  defenders — 
Hamilton  v.  Bryson^  ut  antea;  Rox  v.  Stewart^  3d  July  1818, 
F.C.;  Sloss  V.  Kennedy,  28th  May  1823;  McLean  v.  AuchvwoUi 
ut  antea.  . 

At  advising, 

Lord  Justice-Clerk.  I  do  not  concur  in  the  application  of 
all  the  reasons  in  the  Lord  Ordinary's  interlocutor.  I  admit  that 
the  agent's  right  has  been  sustained  in  certain  states  of  a  cause, 
without  regard  to  the  question  whether  his  own  client  can  or  is 
willing  to  pay  him.  The  rule,  it  seems  to  me,  rests  neither  on 
equity  nor  expediency,  but  to  be  a  bounty  on  most  useless  litiga- 
tion ;  and  certainly  I  cannot  consent  to  its  extension.  If  a  man's 
own  client  is  able  and  willing  to  pay  him,  he  is  his  proper  debtor — 
on  his  credit  he  undertook  the  agency,  l&x  hypothesis  he  is  sure  to 
get  his  payment,  and  sustaining  the  agent's  right  to  go  against  the 
opposite  party,  when  secure  of  payment  from  his  own  client,  is 
a  most  singular  result.  It  might  so  happen  that  the  opposite 
agents,  each  wishing  to  oblige  their  respective  clients  by  not  ask- 
ing payment  from  them  (for  really  that  is  the  effect  when  the 
client  is  able  to  pay),  might  each  take  up  the  litigation  if  there 
was  any  general  right  such  as  pleaded  here,  and  each  go  on  with 
the  cause  against  the  client  of  the  other,  although  the  two  parties 
had  compromised  and  discharged  the  case,  so  that,  notwithstandmg 
the  settlement,  both  parties  would  still  be  in  Court  as  litigants 
bound  to  follow  on  the  case.  This  seems  to  be  a  reductio  ad  ab- 
swdum.  Yet  it  might  easily  happen  if  the  rule,  so  doubtful  in 
itself,  were  carried  one  step  further  than  the  cases  have  gone. 

If  expenses  have  been  foimd  due,  the  agent  may  recover  them, 
though  his  client  has  discharged  them,  and  yet  is  able  to  pay  his 
account.  This  seems  to  me  sufficiently  iniquitous  against  the 
party  who  has  satisfied  that  demand  by  the  terms  of  his  compro- 
mise with  the  agent's  client.  To  sustain  the  agent's  right  to  go 
on  with  the  action  regularly  discharged,  with  a  view  to  expenses, 
when  an  interlocutor  necessarily  implying  expenses  has  been  pro- 
nounced, goes  a  very  broad  step  further,  and  is  indefinite  and 
loose,  for  it  is  not  easy  to  say  what  interlocutor  necessarily  implies 
expenses.  In  some  few  cases  it  may  be  easy  enough  to  say  that 
expenses  must  follow^  as  in  the  case  of  McLean,  where,  in  a  bill 
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of  suspension  and  liberation,  liberation  had  been  granted,  and  the  Feb.  t2. 1S52. 
letters  expede.  RodJ^ 

What  is  the  interlocutor  here  ?  It  especially  reserves  expenses,  Kyd,  Ac. 
and  appoints  an  accounting.  What  might  be  the  result  of  that  no 
one  can  tell  better  than  the  Lord  Ordinary,  whd  pronounced  it, 
and  he  says  it  did  not  imply  necessarily  a  finding  for  expenses. 
Hence  1  must  hold  that  this  interlocutor  is  not  of  the  character 
which  the  former  cases  required,  as  the  condition  of  the  agent's 
right  to  sist  himself  as  a  party  to  the  litigation.  I  think  we  must 
adhere  strictly  to  that  description  of  the  interlocutor,  and  that 
a  general  inquiry  into  the  whole  case,  or  a  prosecution  of  the  cause 
on  the  merits  is  not  competent  in  order  to  obtain  a  separate  and 
subsequent  judgment  for  expenses.  Any  after  finding  of  expenses 
would  not  be  necessarily  the  legal  result  from  the  interlocutor  in 
question,  but  would  be  a  separate  and  distinct  determination  of 
tile  expenses  reserved,  on  a  review  of  the  whole  case,  and  on  ma- 
terials not  yet  produced  or  known  to  the  Court. 

Further,  the  interlocutor  in  question  was  not  final  at  the  date 
of  the  compromise,  and,  with  one  exception,  I  see  no  case  in 
which  the  agent  has  been  allowed  to  sist  himself  unless  that 
interlocutor  was  final  at  the  time  of  the  compromise.  In  one  case, 
indeed,  it  was  a  judgment  against  expenses,  but  the  discussion  as 
to  the  matter  of  expenses  had  begun,  and  the  agent  was  allowed 
to  take  up  that  question,  the  merits  having  been  decided.  In  this 
case  the  trustees  compromise  when  the  interlocutor  is  not  final, 
and  it  seems  a  very  one-sided  mode  of  dealing  with  a  case  to  allow 
the  agent  to  sist  himself  on  the  footing  that  that  interlocutor 
is  final,  which  became  final  only  by  the  discharge  of  the  action. 
I  own  this  revolts  my  notion  of  justice  or  expediency ;  and  this, 
too,  when  the  agent  has  not  averred  that  his  account  cannot  be 
paid  by  his  client. 

One  case  only  seems  to  ha^e  gone  beyond  the  requisite  of  an 
interlocutor  necessarily  implying  expenses.  But  then  there  was 
a  device  by  botli  parties  to  deprive  the  agent  of  his  claim  for  ex« 
penses.  Further,  it  is  the  only  case  in  which,  so  far  as  I  see,  a 
device  to  defeat  the  agent's  claim  was  stated,  apart  from  the  par- 
ticular stage  and  state  of  the  cause  at  the  period  of  the  compro- 
mise. Perhaps,  however,  even  in  that  case  the  two  grounds  were 
combined,  at  least  the  remark  of  the  late  Lord  President  would 
seem  to  favour  this  notion  when  coupled  with  the  observation  of 
Lord  Balgray.  I  must  lay  aside  entirely,  therefore,  the  ground 
that  this  interlocutor  implies  necessarily  a  Uability  for  expenses. 
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Feb.  13. 1852.  Indeed,  tbe  reservation  seems  to  me  of  itself  entirely  to  exclude 

X,  V^^^      that  view  of  it. 

Kjd,  ^.  But  then  it  is  said,  this  is  a  conclusive  discharge  of  the  action, 

in  order  to  defeat  the  agent's  claim  for  expenses,  at  least  as  against 
the  defender.  I  must  say  when  an  action  is  regularly  settled,  I 
must  require  a  very  special  detail  indeed  of  facts  to  sustain  any 
such  general  averment. 

The  old  eases  imply  that  there  must  be  a  positive  coBusum  be- 
tween the  two  parties  against  the  agent  of  one,  or  against  both,  for 
that  would  be  as  relevant  a  statement  in  many  cases  by  each  liti- 
gant.    The  device  of  the  opposite  litigant  to  avoid  a  finding  for 
expenses  is  most  legitimate,  Jionest,  and  fair,  and  he  is  entitled  to 
buy  off  that  and  all  otiker  risks,  on  the  terms  which  his  adversary 
will  take.     Now,  what  that  collusion  means  in  the  ordinary  case, 
when  the  client  can  pay,  I  do  qot  very  well  know.    But  the  Court 
have  seen,  it  should  seem,  such  fraudulent  collusion,  and  there- 
fore I  suppose  it  may  take  place.    But  then  the  agent  ought  to 
have  described  and  disclosed  the  collusive  scheme  between  the 
litigants.     To  all  die  reasons  in  the  interlocutor  I  am  not  dis- 
posed to  adhere;   but  I  am  of  opinion,   1st,  that  the  interlo- 
cutor founded  on  does  not  necessarily  imply  liability  for  ex- 
penses ;  2dly,  that  the  agent  has  no  right  to  appear  to  carry  on 
this  particular  litigation  in  order  to  obtain  a  separate  judgment 
finding  expenses ;  3dly,  that  no  collusive  arrangement  or  device 
between  the  two  parties,  such  as  the  Court  found  had  existed  in 
one  or  two  cases,  has  here  been  stated  or  explained  to  us ;  4th, 
that  I  am  not  satisfied  that  that  was  intended  to  be  a  separate 
ground  apart  from  the  stage  to  which  the  process  had  advanced ; 
and,  5th,  that  except  in  so  far  as  constrained  by  former  cases,  the 
Court  is  not,  in  my  judgment,  warranted  in  restricting  a  litigant's 
right  to  compromise  with  his  adversary  a  lawsuit  on  terms  which 
that  adversary  does  not  complain  of^  on  the  ground  that  he  must 
necessarily  submit  to  a  finding  for  expenses,  to  avoid  which  is  one 
and  a  most  fair  oiqect  in  the  compromise. 

Lord  Mbdwtn. — I  think  the  law  applicable  to  die  present 
case  was  well  laid  down  in  the  case  of  McLean  by  Lords  Glenlee 
and  Pitmilly.  The  latter  observed — "  There  are  three  cases  in 
which  an  agent  was  entitled  to  insist  in  the  process  to  the  effect 
of  getting  decree  for  expenses  in  his  own  name, — 1.  Where  ex- 
penses had  actually  been  found  due;  2.  Where  they  followed 
as  a  necessary  consequence  from  tbe  interlocutor  previously  pro- 
nounced ;    and,  3.  Where  the  parties  had  entered  into  a  com- 
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promise  for  the  purpose  of  defeating  his  claim.    Mr  Bell,  II.  Feb.  12. 1853. 
Com.  39,  gives  this  further  rule — ^that  it  does  not  foUow  that^  , 
in  all  cases  where  expenses  have  eren  been  found  due,  or  areKyd,  &c  ' 
likely  to  be  found  due,  the  agent  can  insist  on  going  on  with  the 
cause."   I  think  it  follows  as  a  corollary  from  these  rules,  that  the 
decree  in  the  agent's  favour  must  follow  as  a  direct  consequence 
without  any  further  discussion  on  the  merits  of  the  case ;  and  I 
would  incline  further  to  add  this,  that  the  idea  of  the  agent  being 
damiKUM  Utis  should  be  restricted  to  a  case  which  had  already  run 
some  course  of  procedure,  when  of  course  expenses  to  some  con- 
siderable extent  had  been  incurred,  giving  a  real  interest  in  the 
agent  to  recover  them.     He  could  not  take  up  a  case  just  come 
into  Court  and  compromised. 

The  agent's  right  is  founded  on  equity  and  good  policy.  Yet 
it  is  also  a  matter  of  sound  policy  that  lawsuits  should  be  trans- 
acted and  settled  between  the  parties,  contentions  not  kept  up, 
and,  therefore,  that  the  agent  will  not  be  permitted  to  carry  on, 
for  his  own  behoof,  a  cause  that  has  been  settled  between  the  par- 
ties, and  absolutely  taken  out  of  Court,  where  further  discussion 
is  required,  unless  malajides  can  be  established  against  the  parties 
80  acting.  As  a  check  to  fraudulent  conduct,  this  very  singular 
benefit  is  conferred  on  the  agent  to  give  him  a  right  to  carry  on  a 
suit,  on  account  of  his  collateral  interest,  from  which  the  real 
party  will  derive  no  advantage  one  way  or  anollier.  As  an  illus- 
tration of  the  expediency  of  the  rule,  that  mala  fides  can  only 
confer  such  a  privilege,  I  need  not  refer  to  any  better  example 
than  the  present  case.  It  is  very  clear  that  the  interlocutor  of 
18th  June  b  not  one  on  which  expenses  necessarily  and  of  course 
follows.  It  led  only  to  a  new  course  of  litigation.  The  legitim 
had  not  been  renounced  and  might  be  due,  but  not  if  the  averment 
that  the  sum  paid  was  more  than  the  legitim. 

I  do  not  hold  the  payment  of  the  L.60  any  proof  that  any- 
thing was  due.  It  might  have  been  natural  in  a  question  be- 
tween brotJiers  and  sisters  to  authorise  the  payment  of  such  a 
sum  to  get  quit  of  such  a  discussion  and  to  benefit  their  brother. 
There  was  much  lit^ation  necessary  before  the  agent  could  go 
beyond  his  own  client,  who  is  always  primary  debtor,  and  claim  his 
expenses  from  the  father's  trustees.  I  think  i^  would  be  most  unjust 
to  hold  that  the  trust-estate  should  be  saddled  ^ith  the  expenses 
of  a  litigation  which  as  to  th6  parties  \&  now  out  of  Court,  un- 
less they  have  done  some  wilful  wrong  to  the  agent  coUusively 
with  the  party  litigating  against  them.    But  then  liib  wilful  wrong 
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Feb.  12.  I852.mu8t  be  established.     It  is  not  sufficient  to  say  that  the  case  has 
^''""'^^^^    been  compromised  while  the  agent's  account  is  unsettled,  and  that, 

Kydf  Ac."  he  has  reason  to  believe,  coUusively,  to  obtain  the  discharge.  I 
think  when  an  averment  of  mala  fides  is  made,  the  particulars  must 
be  condescended  on  and  proved.  Clearly  none  such  are  stated 
here,  and  I  consider  it  to  be  quite  incompetent  at  this  period 
of  the  cause  to  allow  any  such  condescendence  and  renewed 
litigation. 

Lord  Cocrburn. — The  defenders  have  attempted  to  simplify 
this  case,  by  laying  it  down  absolutely^  that  there  are  precisely  three 
situations  in  which  the  agent  can  ever  succeed ;  Ist,  where  expenses 
have  been  actually  found  due  ;  2d,  where  they  are  at  least  due  by 
leyal  necessity  ;  3dly,  where  the  claim  has  been  defeated  by  collusion. 
To  these  three,  the  interlocutor  adds  other  three,  for  the  Lord  Ordi- 
nary considers  it  as  conclusive  against  the  agent,  that  he  does  not 
aver  that  he  demanded  payment  from  his  own  client, — or  that  that 
client  refused  to  pay, — or  that  he  is  unable  to  pay.  The  whole  of 
these,  if  stated  as  absolute  tests^  appear  to  me  to  be  groundless. 
The  three  in  the  interlocutor,  indeed,  are  new,  so  far  as  I  am 
aware ;  and  of  the  older  ones,  I  attach  very  little  weight  to  the 
circumstance  of  collusion.  Because,  where  the  agent  has  no  right, 
I  do  not  see  how  a  right  can  arise  in  his  favour,  merely  from  the 
motive  from  which  the  cause  was  withdrawn  from  Court  bv  the 
parties.  And  if  his  right  was  previously  fixed,  he  does  not  need 
to  found  on  their  collusion.  If  the  parties  were  entitled  to  settle 
the  cause  without  regarding  his  claim,  their  settling  it  on  purpose  to 
defeat  that  claim  seems  perfectly  immaterial.  Then  as  to  ex- 
penses being  due  necessarily,  I  know  of  no  such  expenses.  Ex- 
penses are  always  in  the  discretion  of  the  Court. 

But  when  expenses  are  found  due,  the  agent  of  the  successful 
party  is  allowed  to  have  the  decree  in  his  own  name ;  and  when 
they  have  not  been  actually  found  due,  the  practice  has  been, 
that  he  may  claim,  if  the  cause  had  reached  a  point  at  which  a 
decree  for  expenses  followed,  according  to  the  usual  course,  and  at 
which  they  might  be  decerned  for  without  prolonged  litigation. 
The  agent  is  allowed  not  only  to  carry  off  the  crop  that  had  been 
reaped,  but  to  cut  that  which  was  ripe.  If  the  cause  was  so  far 
back,  that  the  right  to  expenses  could  only  be  ascertained  by 
keeping  the  cause  in  Court,  and  discussing  its  merits  as  if  it  had 
not  been  settled,  this  is  not  allowed,  because  it  would  imply  very 
obvious  inconvenience  and  danger.  But  still,  though  some  further 
discussion  may  be  necessary,  the  Court  has  certainly  not  always 
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excluded  the  agent  from  carrying  it  on  as  in  the  three  cases  of ^eb.  12. 1852. 
7W,  Cheyney  and  Shss.  ^^^j^  ^ 

The  only  question  here,  therefore,  is,  Whether  the  case  hadKjd,  &e. 
reached  the  proper  point  ?  I  am  of  opinion  that  it  had.  The 
whoU  of  the  defences  had  been  repelled^  but  as  the  defenders  were 
ordered  to  lodge  a  state  of  the  executry,  all  questions  of  expenses 
u>ert  reserved.  The  cause  was  in  this  state  when  the  parties  set- 
tled it« 

Now,  though  expenses  had  not  been  found  due,  it  seems  to  me 
that  they  were  very  near  it.  The  matter  by  which  they  had  been 
incurred  had  been  disposed  of,  and  they  were  reserved.  All  that 
the  agent  desired  is,  that  he  shall  be  allowed  to  ask  the  Lord  Ordir- 
nary  to  decide  this  reserved  point.  If  the  decision  shall  be  that  no 
expenses  are  due,  of  course  he  cannot  get  them.  But  i»  he  not 
to  be  permitted  to  move  for  them,  and  to  shew  cause  for  this 
motion  ?  These  expenses  certainly  do  npt  follow  necessarily  ;  but 
they  seem  to  be  naturally  implied  here  in  the  rejection  of  the  de- 
fences. If  we  do  not  allow  the  agent  to  sist  himself  to  the  effect 
of  trying  to  obtain  a  decree  for  reserved  costs,  I  am  not  aware  how 
we  can  ever  let  him  in,  except  where,  prior  to  the  settlement,  ex- 
penses had  been  fouad  due  ;  which  would  be  a  restriction  totally 
irrecoQcileable  with  the  past  practice. 

Lord  Murray. — This  case  is  one  of  considerable  difficulty, 
and  had  the  question  been  open  without  previous  decisions,  I 
should  have  been  of  opinion  that,  when  there  was  a  settlement  of 
the  case,  the  agent  should  not  have  been  entitled  to  proceed 
against  the  other  party  at  all,  unless  he  put  into  the  hands  of  the 
other  party  the  means  of  recovering  expenses  from  his  own  client. 
The  parties  compromise,  one  of  them  getting  a  certain  sum,  and ' 
he  then  leaves  his  agent  to  recover  all  the  expenses  from  his  op- 
ponent. That  is  unjust.  The  Court  always  takes  into  view  the 
question  of  malajidesy  presumed  or  actual,  and  whether  there  is 
the  one  or  the  other  there,  the  party's  agent  is  entitled  to  recover 
his  expenses.     But  none  such  have  been  averred  here. 

The  Court,  **  before  answer,  allow  the  reclaimer  to  give  in  a 
condescendence  of  the  facts  he  avers,  and  undertakes  to  prove,  in 
regard  to  a  collusive  device  or  conspiracy,  entered  into  by  the 

two  parties  to  the  law-suit,  to  defeat  his  claim  for  expenses, the 

same  to  be  lodged  in  eight  days." 


Murray  lodged  a  condescendence,  in  which  he  stated  that,  on 
Ist  September  1851,  his  client,  Rodger,  wrote  him  to  know,  *<by 
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Feb.  12. 1862.  return  of  post,  what  you  think  my  share  (of  the  legitim)  would 
j/r*^^  come  to."  "  You  did  not  mention  when  the  first  box-day  was, 
Kyd,  kid,  and  as  to  who  you  think  will  have  to  pay  expensesl  I  surely 
cannot  have  to  pay  any  expenses.  Please  let  me  know  as  to  the 
foregoing ;  and,  in  the  event  of  my  receiving  an  o^er  for  settle- 
ment, what  you  think  I  should  take,  and  what  wi,!!  be  about  the 
amount  of  your  account."  In  his  an&rwer,  Murray,  **  in  reference 
to  any  proposal  of  settlement,"  requested  the  pursuer  to  commu- 
nicate with  him  before  acceding  to  any  such  proposal ;  and  as  to 
the  expense  of  process,  Mr  Murray  stated  that  he  thought  the 
trustees  (defenders),  would  be  found  liable,  seeing  that  their  de- 
fences bad  been  repelled  by  the  Lord  Ordinary."  And  he  averred 
that  this  correspondence  was  made  known  to  the  defenders  or 
their  agents. 

The  Court  were  unanimously  of  opinion,  that  "  the  reclaimer 
has  not  made  avermentd  relevant  to  establish  his  right  to  insist 
in  this  cause,  in  order  to  carry  on  the  same  with  a  view  to  obtain  a 
finding  for  expenses  in  favour  of  the  original  pursuer,  and  thereby 
to  pay  the  account  of  expenses  due  to  himself,  the  said  John  Mur- 
ray. Therefore,  refuse  the  prayer  of  the  minute,  as  also  of  the 
reclaiming  note,"  with  expenses.  « 

John  Murrcttff  Jun.^  S.S.C.,  Compearer'a  Agent. 
Webster  and  Renny^  W,  S.,  Defenders'  Agents. 


,  SECOND  DIVISION. 

No.  188.  Factors — Petition  for  appomttnent  of  Factors, 

See  ante,  p.  112,  No.  61. 

Feb.  12. 1852.     The  LoRD  Justicb-Clbrk  repeated  the  desire  of  the  Court, 
^*'"^^^*^     that  petitions  for  the  appointment  of  factors  loco  tutorisj  curators 
pointmenrof  bonisj  &c.,  should  specify  as  particularly  as  possible  the  nature, 
FactoiB.         extent,  and  value,  of  all  properties  to  which  the  pupil  has  right. 
The  Accountant  of  Court  finds  it  almost  impossible  to  examine 
the  accounts  of  factors  appointed  under  former  petitions,  m  which 
this  stereotyped  form  is  used,  ^*  having  left  property  of  various 
descriptions  to  a  considerable  amount,"  from  the  difficulty  he  has 
in  tracing  what  property  the  factors  had  to  deal  with  and  to  ac- 
count for. 
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SECOND  DIVISION. 

Factor — Accounting  hy  Factor — Discharge  hy  pipil — Pupils^  Protection        No.  189. 

Act, 

One  of  the  factors,  who  appeared  personally  in  Court,  on  the  ^^^'  i^- 1^^^* 
\6th  January  {antCy  p.  266),  obtained  a  discbarge  from  bis  former  ^^^|^]|^J7^ 
ward,  who  is  now  major,  between  the  date  of  bis  citation  and  by  Factor,  &c. 
the  date  of  bis  appearance, — which  discharge  contained  a  reser- 
vation in  favour  of  the  factor,  to  charge  for  commission  on  the 
moveable  estate,  none  such  having  been  received  by  him.     A 
commission  had  been  charged  on  the  heritable  estate* 

The  factor^  who  had  failed  to  lodge  an  inventory  for  some  years 
after  his  appointment,  had  now  succeeded  in  satisfying  the  Ac- 
countant of  Court  of  the  accuracy  of  his  accounts. 

The  Court  refused  to  recognise  the  discharge  obtained  by  the 
factor ; — ^found  that  he  was  not  entitled  to  the  commission,  and 
subjected  him  in  the  penal  interest,  whic}i  he  must  pay  before 
receiving  his  discharge.  It  was  observed,  at  the  same  time,  that 
if  the  lady  whose  factor  he  had  been,  chose,  it  would'  be  in  her 
power  to  restore  the  penal  fee,  and  make  the  factor  an  allowance 
for  commission. 


FIRST  DIVISION. 

Petition,  Mrs  Margaret  Martin  or  M^Whirter,  and  Others.    No.  190. 

Curator  bonis — Factor — /Separate  Interests — Pro  indiviso  Shares. — Cir- 
ca instances  in  which  the  Court  appointed  the  same  person  cnrator  homs^ 
and  factor  loco  tutoris  to  two  families,  for  the  administration  of  subjects  of 
which  they  had  pro  indiviso  shares. 

This  was  a  petition  for  the  appointment  of  a  curator  bonis  and  Feb.  13. 1862. 
factor  foco  tutoris.     David  M*Whirter,  and  Mrs  Mary  M*Whirter    ^-^^y^^ 
or  Hutchison,  were  each  entitled  to  one-ninth  share,  pro  indiviso^  MWhirter^  ^^ 
of  certain  subjects  in  the  county  of  Renfrew,  contained  in  a  leased 
in  favour  of  Mrs  Helen  Keir  or  M'Whirter,  in  liferent,  and  cer- 
tain other  parties  therein  named,  and  their  heirs  whomsoever  in 
fee.     David  M^Whirter  died  intestate,  and  leaving  children,  but 
without  having  named  tutors  or  curators  or  guardians  to  them. 
Mrs  Mary  M^Whirter  or  Hutchison  also  died  intestate,  and  leav- 
ing a  family.     Helen  Keir,  the  liferentrix  of  the  subjects,  having 
now  died,  the  fee  has  become  divisible;  and  one-ninth  part  or 
ahare  pro  indiviso   thereof,    belongs    to   the   children   of   David 
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Febj8^^2.M*Whirter;  and  another  ninth  pro  indimso  share  to  the  children 

Pet.  Martin  or  ^^  ^"  Mary  M*Whirter  or  Hutchison. 

M'Whiiter,  This  petition  was  presented  by  the  nearest  of  kin  of  both  fami- 
liesy  and  by  such  of  the  children  themselyes  as  are  above  papilla- 
rity,  and  set  forth,  that  as  there  is  no  one  in  a  situation  to  admi- 
nister the  property  and  estate  of  the  children  of  the  deceased 
David  M^  Whirter,  and  as,  although  the  father  of  the  second  named 
family  b  alive,  it  is  highly  expedient  that  the  administration  of 
their  pro  mdwiso  subjects  should  be  in  one  and  the  same  person, 
the  petitioners  therefore  craved  the  appointment  of  a  curator  bonis 
of  such  of  the  children  of  both  families  as  are  above  pupillarity, 
and  a  factor  hco  tutoris  to  the  others,  and  the  petition  suggested 
John  M^Whirter,  Bleacher,  Nogganfield,  as  a  fit  person  to  be  in- 
trusted with  the  offices  of  curator  and  factor. 

Logan^  in  support  of  the  petition,  submitted  that  the  special 
circumstances  of  the  case  warranted  the  appointment  as  craved. 

^  Lord  Ivory.    There  is  here  one  curator  sought  to  be  appointed 

for  two  families.     They  have  no  doubt  pro  indmso  shares,  but 
they  may  not  have  the  same  interest.     A  separate  appointment 
,  for  each  family  would  perhaps  be  more  regular. 

The  Court  however  granted  the  prayer  of  the  petitioner,  and 
appomted  John  M^Whirter  to  the  offices  of  curator  and  factor. 
Lockhartj  Morton^  WhiUhMad^  and  Oreigj  W.S.,  Pelitioners'  Agents. 


SECOND  DIVISION. 
]^Q,  191,  Maxwell  v.  Maxwell*  jI 

EntaU — Clause — Construction — 11  and  12  Viet.y  c,  36,  §  43. 

Feb.  13. 1852.  This  was  an  action  by  which  the  pursuer,  Sir  William  Maxwell 
jjt^^]^  o'  Monreith,  Baronet,  sought  to  have  it  found  and  declared  that 
Maxwell.  a  deed  of  entail  executed  by  his  deceased  grandfather.  Sir  William 
Maxwell,  on  24th  June  1809,  of  the  lands  of  Drummodrie,  and 
another  deed  of  entail  executed  by  his  grandfather's  trustees  in 
April  and  May  1825,  of  the  lands  of  Chilcarroch  and  others,  were 
invalid  deeds  and  ineffectual  to  entail  the  said  lands.  The  irritant 
clause  following  immediately  the  prohibition  against  contraction 
of  debt  declares  that  if  any  of  the  heirs  '*  shall  do  on  the 
contrary,  then  and  in  that  case  all  and  every  one  of  such  acts  and 
deeds  shall  be  null,  in  the  same  manner  as  if  such  acts  and  deeds 
had  not  been  done,  acted,  or  committed."  The  two  deeds  are 
similar  in  their  terms.  It  was  pleaded  by  the  pursuer,  that  the 
words  "  in  the  contrary"  referred  only  to  prohibitions  against  con- 
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traction  of  debt,  and  that  the  irritant  clause  was  not  so  framed  as  Feb.  18. 1832; 
to  apply  to  or  fence  the  prohibition  against  altering  the  order  of  w^^'^^^T^ 
succession  or  selling  the  lands  ;->^that,  therefore,  under  the  11th  Maxwell. 
and  12th  Vict.,  c.  36,  §  43,  which  declares  that'  entails  invalid 
as  to  any  prohibition  shall  be  invalid  as  to  all,  the  deeds  of  en- 
tail in  question  were  inelSectual. 

.  The  Lord  Ordinary  (Cowan)  found  for  the  defenders,  and  the 
pursuer  reclaimed. 

Hector  (with  whom  Marshall)  for  the  pursuer.  The  resolutive 
clause  is  pecuUarly  expressed,  inasmuch  as  while  the  irritant  de* 
dares  that  if  any  of  the  heirs  **  shall  do  on  the  contrary,  then" 
these  *^  acts  and  deeds"  are  to  be  void,  the  resolutive  sets  forth 
that  any  of  the  heirs  *^  who  shall  contravene  or  do  on  the  con<^ 
trary  of  any  of  the  clauses  or  conditions  of  this  present  taillie, 
shall  immediately  upon  the  said  contravention/'  and  so  forth ;  and 
from  this  difference  in  the  phraseology  of  the  clauses,  it  follows 
that  a  limited,  and  not  a  comprehensive  meaning  ought  to  be  as- 
cribed to  the  words  ^*  do  on  the  contrary"  in  the  irril;ant  clause. 

Ross  and  the  Dean  of  Faculty  for  the  defenders  were  not  called  on. 

Lord  Justicb-Clerk.  There  is  no  difference  between  the 
form  of  expression  use4  and  that  in  ordinary  cases — **  if  any  heir 
of  entail  contravene  in  the  premises." 

The  Court  adhered  with  expenses. 

Hvnter,  Blair,  and  Cowan,  W.S.,  Pursuer's  Agents. 
A.  •/.  Russell,  W.S.,  Defender's  Agent. 


FIRST  DIVISION. 

Jas.  Morris  and  Co.  v.  Stewart,  Rowell,  and  Co*  ^-     ,^^ 

No.  192. 

Process — Judicial  Reference — Referee^s  Fee, — Where  parties  had  agreed 
as  to  the  amount  of  the  fee  to  be  paid  to  a  judicial  referee,  but  not  as  to 
how  it  should  be  paid  by  them,  the  Court  remitted  to  the  referee  to  de- 
termine the  matter. 

In  this  case  the  pursuers  sought  to  recover  the  sum  of  £750 
(subject  to  certain  deductions)  from  the  defenders,  as  damages 
for  an  alleged  breach  of  a  contract  of  charter-party.     The  defend-  Morris  &  Ca. 
ers  denied  their  liability,  and  issues  having  been  adjusted,  the RowdT&Co* 
case  was  set  down  for  trial  at  the  last  autumn  Circuit  Court  at 
Glasgow.     From  the  state  of  the  criminal  business,  the  trial  could 
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Feb.  u.  1852.  not  have  come  on  for  sey^ral  dayS|  and  the  parties  accordinglj 

T^^CT    9LgTeeA  to  submit  the  whole  case  .to  Mr  H.  J.  Robertson,  Advocate, 

V.  Stewart,  1   ^^  as  judge  and  jury."     Evidence  having  been  led  at  length  on 

Roweil  &  Co.  {^^^  sides,  and  counsel  heard,  th^  judicial  referee   found  the 

defiendera  liable  in  £50  damages,  and  in  modified  expenses.     A 

question  then  arose  as  to  how  the  referee's'  fee  (which  it  was 

mutually  agreed  should  be  stated  at  £60,  198.)  was  to  be  paid. 

Buchanan^  for  pursuers.  My  clients  have  been  substantially 
suceessful  on  the  whole  case.  We  asked,  indeed,  £750  of  dam- 
ages, but  subject  to  very  large  deductions,  and  we  have  got  L.60 
with  expenses.  In  the  case  of  Yates  v.  MitcAett^  7th  June  1848, 
the  Court  subjected  the  losing  party  in  payment  of  the  whole  fee, 
and  that  is  the  fixed  rule. 

Lord  Ivory.  So  far  as  I  understand  that  case  from  your  read- 
ing, the  party  who  was  made  to  pay  the  whole  fee  had  lost  the 
case,  out  and  out,  and  been  cast  in  expenses.  Here  the  expenses 
are  at  least  modified. 

Shandj  for  defenders.  Yes,  that  alone  would  take  the  present 
case  out  of  any  rule  which  may  be  thought  tjo  be  established  by 
the  decision  in  Yates,  besides  it  is  a  mistake  to  say  that  the  pur- 
suers have  gained  thenr  case  here.  They  asked  L.750  of  damages, 
subject  indeed  to  some  deductions,  but  these,  in  any  view,  would 
have  left  a  very  large  amount  of  damages  claimed.  The  referee 
has  given  the  pursuers  only  L.50  of  damages,  and  has  modified 
the  expenses  considerably.  The  defenders  haire  all  along  of- 
fered either  to  pay  one-half  of  the  fee,  or  to  go  before  the  referee, 
that  he  may  fix  in  what  proportions  it  is  to  be  borne.  There 
would,  be  no  indelicacy  in  following  the  latter  course,  as  parties 
are  quite  agreed  as  to  the  amount  of  the  fee. 

The  Court  remitted  to  the  referee  to  determine  the  question. 

The  referee  ordered  that  each  party  should  pay  one -half ;  and 
thereupon  the  Court  interponed  authority  to  the  whole  award,  in 
common  form. 

John  OuUenj  W.S.,  Agent  for  Pursuers. 

Shand  and  Farquhar^  W.S.,  Agents  for  Defenders. 
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FIRST  DIVISION. 
The  Edinburgh  and  Glasgow  Bank  v.  Ewan  and  Others.     No.  193. 

Joint  Stock  Qmpamest — Winding-up  Acts — Court  of  Chancery — Court 
qfSesgion, — The  affiurs  of  a  joint  stock  oompanj,  whose  domicile  was  ia 
Eng^d,  having  been  sequestrated  under  the  Winding-up  Acts,  after 
proceedings  had  been  instituted  by  Scotch  creditors  of  the  company  in  the 
Court  of  Sesfflon  against  certain  partners  within  the  jurisdiction  of  the 
Court— j5e2tJ^  that  Scotch  claims  of  debt  fell  under  the  operation  of  the 
Winding-up  Acts,  and  that  the  proceedings  in  the  Court  of  Session 
must  be  sisted  until  the  claims  should  be  adjudicated  upon  by  the 
Master  in  Chancery. 

In  the  year  1840  there  was  established  in  London,  under  the  Feb.  I4. 1852. 
name  or  style  of  the  Royal  Bank  of  Australia,  a  copartnership,  .^^^^^ 
in  the  nature  of  a  joint  stock  company,  for  the  purpose  of  carrying  oias.  Bank  », 
on  in  London,  in  New  South  Wales,  and  elsewhere  in  the  British  ^*^'^*'"'  **^- 
Colonies,  the  business  of  bankers  and  of  banking.  This  business 
was  to  include,  inter  alia,  the  making  and  issuing  of  bank  notes, 
and  bills  payable  on  demand,  after  sight,  after  date,  or  otherwise, 
and  other  business.  In  the  month  of  September  1849,  the  Edin- 
burgh and  Glasgow  Bank  being  the  holders  of  a  number  of  docu- 
ments, soooe  of  which  were  due  and  unpaid,  and  others  still  cur- 
rent, instituted  a  suit  against  certain  parties,  shareholders  of  the 
Royal  Bank  of  Australia,  and  who,  it  was  alleged,  had  been  share- 
holders of  the  Royal  Bank  of  Australia  at  the  time  when  the 
documents  were  issued,  and  also  against  the  representatives  of 
certain  parties  who  had  been  shareholders  at  the  time  the  docu- 
ments were  issued,  but  had  died  before  the  institution  of  the  ac- 
tion, for  payment  of  the  sums  contained  in  the  documents  past 
due,  and  also  for  obtaining  security  for  the  payment  of  those 
afterwards  to  fall  due.  The  parties  called  in  the  action  were 
imderstood  to  be  the  only  partners  of  the  company  under  the 
alleged  liability  within  the  jurisdiction  of  the  Court  of  Session. 

In  this  action  defences  were  lodged  on  the  merits,  and  also 
two  preliminary  objections  to  the  effect : — 

1 .  That  the  action  is  competently  brought,  in  respect  that  the 
debt  sued  for,  being  a  debt  of  the  company,  had  not  been  consti- 
tuted against  the  company. 

2.  That  the  action  is  further  incompetent,  in  respect  that  all 
parties  interested  are  not  called. 

The  Lord  Ordinary  (Ivory)  sustained  these  defences  and  dis- 
missed the  action.     The  pursuers  reclaimed. 
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Feb.  14. 1852.  Before  giving  judgment  on  these  preliminary  defences,  the 
Edin  and  (^^^i*^  directed  the  opinion  of  English  counsel  to  be  taken  on 
Olas.  Bank  v.  certain  points,  and  in  February  1851  a  case  was  adjusted  and  laid 
wan,  c.  jjgfQj.g  Q^  j^  Turner,  Esq.,  of  the  Chancery  Bar,  and  Hugh 
Hill,  Esq.,  of  the  Common  Law  Bar,  for  their  opinion.  Assum- 
ing that  the  Royal  Bank  of  Australia  is  not  a  corporation, — that 
it  does  not  exist  by  statute  or  charter, — that  it  never  had  a  regis-^ 
tered  public  officer  by  whom  it  could  sue  or  be  sued, — and  that 
the  proceedings  in  the  present  case  are  not  proceedings  taking 
place  under  the  Bankrupt  Laws, — counsel  were  asked  whether 
an  action  or  suit  could  be  instituted  in  the  Courts  of  England 
against  the  company,  by  the  name  and  style  of  the  Royal  Bank 
of  Australia  ?  And  if  not,  against  what  parties  actions  or  suits 
could  be  instituted,  for  the  purpose  of  enforcing  debts  due,  or 
alleged  to  be  due,  from,  or  incurred  by,  the  company,  and  in  what 
form  ?  and  various  other  queries  were  put  as  to  the  liability  for 
company  debts.  The  opinion  of  counsel  was  to  the  effect  that  no 
such  action  against  the  company  could  be  instituted  in  the  Courts 
of  England ;  that  each  of  the  partners  who  were  partners  in  the 
company  at  the  time  the  debts  were  incurred,  is,  as  respects  the 
creditors,  liable  for  the  whole  amount  of  the  debts ;  and  *^  if  any 
of  the  partners  not  made  defendants  are  not  within  the  jurisdic- 
tion, the. parties  sue\l  cannot  plead  in  abatement,  or  otherwise 
object,  that  such  partners  who  are  out  of  the  jurisdiction  had  not 
been  joined  as  defendants  in  the  action."  *<  If  any  of  the  part- 
ners are  out  of  the  jurisdiction,  the  creditor  may  select  any  one 
or  more  of  the  others,  at  his  option,  as  defenders  against  whom 
he  may  institute  his  action,  and  there  can  be  no  plea  in  abatement 
in  such  case  by  reason  of  non-rejoinder."  ^*  Unless  the  partners 
who  are  out  of  England  voluntarily  consent  to  appear,  they  can- 
not be  forced  to  do  so." 

The  Court  recalled  the  interlocutor  of  the  Lord  Ordinary,  in 
hoc  statu^  and  remitted  to  his  Lordship  to  proceed  farther  with 
the  cause. 

In  May,  thereafter,  the  defenders  lodged  a  minute  and  proposed 
addition  to  their  defences.  The  statement  contained  in  this 
minute  was,  that  since  the  institution  of  the  action  proceedings 
had  been  taken  in  England,  the  domicile  of  the  company,  under 
the  acts  for  the  winding  up  of  joint  stock  companies,  1 1  and  1 2 
Vict.,  c.  45,  and  12  and  13  Vict.,  c.  108,  under  which  there  has 
been  appointed  an  official  manager,  who  represents  the  company, 
in  whom  all  its  rights,  assets,  and  property,  is  vested,  and  who 
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lias  in  bis  possession  the  whole  books  and  writs  of  the  company,  Feb.  14. 1852. 
and  against  whom,  as  representing  the  company,  proceedings  may„,.     ^J^ 
be  taken.     By  §  73  of  the  11  and  12  Vict.,  c.  45,  it  is  enacted,  Glas.  Bank  o. 
"  that  after  the  first  appointment  of  an  official  manager,  no  creditor         *°'  ^^' 
or  other  person  shall,  except  so  far  as  the  master  shall  permit, 
have  power  to  commence,  or  to  proceed  wiih^  any  action  against 
the  official  manager,  or  against  the  company,  or  any  other  person 
representing  the  same,  or  who  is  sued  as  a  contributory  thereof,  • 
until  after  proof,  or  exhibiting  or  making  such  proof  as  he  may  be 
able,  of  his  debt  or  demand  before  the  "master,  as  hereinafter 
mentioned."    They  therefore  pleaded  that  the  present  action  must 
be  sisted  in  terms  of  this  section,  until  the  pursuers  shall  have 
proved  their  alleged  debt  or  demand,  or  exhibited  or  made  such 
proof  as  they  may  be  able  before  the  master.     They  also  pleaded 
that  the  present  action  cannot  or  ought  not  to  be  proceeded  with, 
and  that  the  pursuers  are  bound  to  institute  proceedings  in  Eng« 
land,  the  proper  ybrum  of  the  company. 

The  Lord  Ordinary  (Ivory)  "having  heard  counsel  for  the 
parties,  makes  avizandum,  with  the  proposed  amendment  of  the 
defences,  and  whole  cause  to  the  Court,"  &c. ;  and  in  July  1851, 
*^  The  Lords  having  resumed  consideration  of  this  cause,  sist  pro- 
ceedings therein  in  hoc  status  and  ordain  the  defenders  to  lodge 
.  •  a  minute,  stating  what  progress  has  been  made  in  the  afibirs 
of  the  Boyal  Bank  of  Australia  since"  the  proceedings  under  the 
Joint  Stock  Companies'  Winding-up  Acts,  1848  and  1849,  had 
taken  place. 

In  conformity  with  this  interlocutor  a  minute  was  lodged  in 
October  1851,  stating  inter  alia  that  notice  had  been  given  in  the 
London  Gazette,  "  that  all  parties  claiming  to  be  creditors  of  this 
bank  are  to  come  in  and  prove  their  debts  before  Richard  Richards, 
Esq.,  the  Master  of  the  High  Court  of  Chancery,  charged  with 
the  winding  up  of  the  said  bank  •  .  .  and  untU  they  shall  so 
come  in,  they  will  be  precluded  from  commencing  or  prosecuting 
any  proceedings  for  recovery  of  their  debts."  Among  other  claims 
was  one  lodged  on  behalf  of  the  North  British  Insurance  Company, 
who  had  previously  raised  an  action  in  Scotland  against  certain 
alleged  shareholders  in  Scotland.  Their  claim  was  opposed  by 
the  official  manager  and  certain  shareholders,  and  the  result  of 
the  proceedings  was  a  judgment  disallowing  the  demand  as  a  debt,  ' 
but  admitting  it  as  a  claim ;  and  this  claim  could  now  be  esta- 
blished as  a  debt  only  in  a  Court  of  Law.  The  pursuers,  the 
Edinburgh  and  Glasgow  Bank,  had  not  come  forward  to  claim 
«nder  the  Winding-up  Act. 
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ihh.  u.  1852.     To  this  minute  the  pursuers  lodged  answers.     They  maintained 
.-■  ^  7^ '    that  the  refusal  by  the  master  to  recognise  the  elaim  of  the  North 
Giiu.  Bank  v.  British  Insurance  Company  as  a  debt»  or  to  deal  with  it  as  such 
M^Ewan,  Ac.  ^  ^y  obtained  the  judgment  of  a  Court  of  Law  m  support  of  h, 
did  not  indicate  that  the  master  would  recognise  a  judgment  of  an 
English  Court  of  Lav^  only.    Agreeably  to  the  opinion  of  English 
counsel  obtained  under  the  authority  of  the  Court  in  this  case, 
neither  the  Royal  Bank  of  Australia  as  a  company,  nor  the  part- 
ners resident  in  Scotland  can  be  .proceeded  against  by  way  of 
action  in  the  Courts  of  England.     The  only  remedy  open  to  the 
pursuers  against  the  defenders,  who  are  all  resident  in  Scotland  is 
the  present  action. 

The  case  was  called  to-day  to  dispose  of  the  preliminary  de- 
fences. 

Marshall  and  the  Dean  of  Faculty^  with  whom  M^Kenzie  and 
M^Farlane  for  pursuers. 

Penney  and  NeaveSy  with  whom  G.  Pattony  T.  Ivory ^  Hom^  and 
W.  B,  Clark  for  the  defenders,  referred  to  the  cases  of  Thomson  v. 
The  Universal  Salvage  Company ^  6  Railway  Cases,  10. 

The  Lord  Prbsidbnt. — This  is  entirely  an  English  Banking 
Company,  having  its  place  of  business  in  London,  and  the  affairs 
of  the  company  have  come  to  be  settled  under  the  Winding-up 
Acts.  When  we  formerly  pronounced  an  interlocutor  sisting  m  hoe 
statUy  we  made  an  order  at  same  time  to  let  us  know  what  had 
been  done  in  the  matter,  and  we  find  that  some  claims  are  not  sus- 
tained as  debts,  they  are  noted  merely  as  claims  until  a  court  of  law 
shall  establish  them  as  debts.  The  Master  is  receiving  the  claims 
and  adjudicating  on  them  in  terms  of  the  statute.  Therefore, 
looking  to  what  this  statute  is,  it  appears  to  me  that  the  claims 
of  debt  in  Scotland  are  as  much  under  the  operation  of  that  act 
as  if  the  debts  had  been  contracted  in  England.  Therefore  I  am 
of  opinion  that  the  principle  of  staying  the  process,  as  expressed 
in  the  act,  applies  to  this  case  independently  of  the  exercise  of 
our  sound  discretion.  Without  the  authoritv  of  the  Master  no 
action  can  be  proceeded  with.  We  must  apply  the  principles  of 
common  sense  to  this,  and  this  provision  certainly  applies  to  any 
action  like  the  present  already  raised,  and  stops  proceedings. 
All  the  documents  of  the  company  are  in  London,  and  there  they 
must  remain  till  removed  by  authority  of  the  Master,  and  there- 
fore, before  we  c^uld  proceed  to  make  up  a  record,  we  must  get 
the  authority  of  the  Master,  and  he  would  at  once  say  it  is  here 
the  parties  must  come  to  have  their  claims  investigated.     There- 
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fore>  looking  to  the  statute  itself  we  must  stst  in  hoe  Btatu^  till  the  ^^-  3^«  1852. 
pursuer  shall  make  application  to  the  Master  in  Chancery.  m^iad* 

LoED  FuLLBRTON. — The  pursuers  demanding  judgment  on  the  Gias.  Bank,  v. 
additional  pleas  in  law»  it  is  necessary  they  shall  be  disposed    '  ^^^• 
oL     The   second  additional  plea,  which  is  the   leadmg  one, 
maintains  the  absolute  necessity  of  sbting  the  whole  proceedings 
until  the  conditions  of  the  73  sec.  of  the  Winding-up  Act  of  the 
1 1th  and  13th  Vict,  shall  have  been  complied  with.    And  on  look- 
ing at  the  statute  I  am  clearly  of  opinion  that  we  have  no  altema- 
tive,  but  must  giye  effect  to  the  73d  sec.  of  the  statute.     Not  that 
I  think  that  the  statute  extends  to  Scotland  as  a  distinct  act  of 
legislation :  it  clearly  does  not.    But  then  there  is  as  little  doubt 
that  it  is  a  valid  act  of  legislation  in  relation  to  the  English  con- 
tract of  copartnery  ;  and  as  the  pursuers  claim  against  these  indi- 
vidual defenders  solely  through  the  medium  of  that  English  con- 
tract, they  must  be  bound  by  the  condition  attached  to  it  by  the 
law  of  the  domicile  of  the  contract     Here  a  statute,  no  doubt 
properly  English,  lays  down  certain  conditions  as  indispensable  to 
the  prosecution  of  any  action  by  creditors  against  contributors, 
t.  ^.,  persons  in  the  situation  of  the  defenders.     The  pursuers  do 
and  must  found  on  the  English  contract;  they  have  no  other 
foundation  for  their  case.    Consequently  they  must  be  affected  by 
the  conditions  validly  attached  to  the  contract  by  the  Ux  loci  conn 
tractus.     I  think,  therefore,  we  most  give  effect  to  the  73d  sec, 
which  is  quite  clear  and  imperative^     The  words  ^^  commence  or 
proceed  "  seem  to  me  quite  conclusive.     No  action  against  a  con- 
tributory can  proceed  until  after  proof,  &Cm  before  the  Master. 
That  is  now  the  condition  of  the  enforcement  of  liability  against 
the  individual  partners  by  the  law  of  the  domicile  of  the  contract, 
and  it  must  receive  effect.    It  may  be  true  that  the  provisions  of 
the  statute  are  not  directly  binding  on  Scottish  parties,  but  with 
reference  to  Scottish  parties  suing  other  Scottish  parties  on  an 
English  contract,  it  becomes  binding  on  us  who  are  called  upon 
to  expound  and  enforce  the  English  contract. 

Lord  Cukinghame. — I  am  of  opinion  that  farther  procedure 
in  this  cause  must  be  sisted  till  the  claims  at  issue  are  reported  to 
the  Master  in  Chancery,  under  the  Winding-up  Act,  and  his 
directions  received  thereon.  I  see  from  my  notes  when  the  case 
was  last  before  us,  that  this  was  my  opinion  then,  and  I  am  con- 
firmed in  it  by  the  short  discussion  of  to-day.  When  the  present 
case  first  came  into  Court  in  1849,  no  application  had  been  made 
to  the  Master  in  Chancery  on  the  part  of  the  creditors  or  partners 

NO.  XVII. VOL.  I.  2  H 


460  CASES  DECIDED  IN  THE  No.  193. 

Feb.  14. 1852.  of  the  Australian  Bank  under  the  Winding-up  Act,  as  to  English 
Edin  and  J^^^t  Stock  Companies.  But  such  application  was  made  in  April 
Qlas.  Bank  r.  1850,  and  is  now  in  progress  in  England.  In  these  circumstances 
M^Ewan,  &c.  ^j^^  ^3^  ^^^^^  ^j  ^^^  Wmding-up  Act  of  1848  applies  distinctly 

to  the  case.  At  the  same  time,  there  may  be  some  doubt  as  to 
this,  as  it  is  enacted  by  a  prior  clause  (sec.  58,)  that  the  proceed- 
ing before  the  Master  shall  not  affect  ^^  any  actions,  suits,  or  other 
proceedings  pending  at  the  date  of  such  petition.'*  As  the  case 
stands,  I  am  rather  inclined  to  send  the  case  to  the  Master,  who 
will  take  into  view  the  dependence  of  the  creditors'  suit  in  the 
Court  of  Session  prior  to  the  application  to  him,  and  make  such 
order  or  give  such  directions  to  this  Court  as  would  be  competent 
to  a  Court  in  England. 

Lord  Ivory.  I  am  of  the  same  opinion.  It  was  said,  from  the 
peculiarity  of  the  English  law,  that  the  English  Company  has  not  a 
separate  person  in  law,  and  that  a  liability  attaches  to  the  Company 
through  the  sides  of  the  partners.  And  so  the  opinion  of  English 
counsel  was  obtained  to  the  effect,  that  it  was  premature  to  throw 
out  the  action,  as  had  been  done  before  that  opinion  was  obtained. 
But  if  we  are  not  to  follow  our  Scotch  practice,  are  we  not  to  fol- 
low the  English  either  ?  The  English  partners  have  gone  before 
the  Master  in  Chancery,  who  has  decided  that  they  must  first  con- 
stitute their  debts  in  the  ordinary  way,  their  demand  being  noted 
as  a  claim — which  must  be  something  analogous  to  noting  the 
claims  in  a  sequestration — and  that,  in  the  meantime,  the  Com- 
pany's estate  shall  not  be  distributed  to  the  claimants,  until  all 
parties  shall  be  put  on  the  same  footing  for  an  equal  distribution 
of  the  estate.  Therefore,  what  I  desiderate  is,  that  if  we  are  to 
take  neither  Scotch  nor  English  law,  the  interest  of  the  Scotch 
creditors  will  be  overlooked,  and  the  estate  be  distributed  in  Eng- 
land ;  therefore,  I  am  for  continuing  the  sist  until  the  parties  take 
the  proper  remedy  open  to  them  under  the  proceedings  in  England. 

The  Court  **  sist  proceedings  in  the  cause,  till  the  application 
is  made  under  the  Winding-up  Act." 

Lockhart^  Morton,  Whitehead  and  Oreig^  W.S.,  Pursuers'  Agents. 

Smith  and  Kiunear,  W.S.,  ) 

John  Eutherjurd,  W.S.,  >■  Defenders'  Agents. 

Ctbson'Oraigs,  Dahdell  and  Brodie,  W.S.,) 
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FIRST  DIVISION. 

Petition,  William  N.  Forbes,  Esq.  No.  194. 

TruiUestaU — Court  of  Chamcery — Court  of  Session — Equitable  Juriedic^ 
tion — Judicial  Factor. — CircumsUmces  in  which  in  the  management  of  a 
trust-estate,  consisting  of  heritable  property  in  Scotland,  and  moveable 
property  in  Scotland  and  England. — The  Court,  in  the  exercise  of  its 
equitable  jurisdiction,  appointed  a  judicial  fitctorwith  regard  to  the  heri- 
table estates  in  Scotland. 

This  was  a  petition  for  the  appointment  of  a  judicial  factor  to^eb.  14.  1852. 
administer  the  trust-estates  left  by  the  deceased  Lieutenant-Gene-*  p^^  Forbes 
ral  Nathaniel  Forbes  of  Auchernach  and  Dunnottar. 

General  Forbes  died  on  the  16th  day  of  August  last,  leaving  a 
large  succession,  consisting  both  of  extensive  landed  property  in 
Scotland,  and  considerable  moveable  estates  both  in  Scotland  and 
England.  By  two  several  deeds  of  entail,  General  Forbes  exe» 
cuted  strict  entails  of  his  estates  of  Auchernach,  in  Aberdeenshire, 
and  Dunnottar,  in  Kincardineshire,  in  favour  of  himself  and  the 
heirs-male  of  his  body,  whom  failing,  the  heirs-female  of  his  body, 
whom  failing,  to  the  petitioner,  William  Nathaniel  Forbes,  his 
natural  son,  and  the  heirs-male  of  his  body,  whom  failing,  to  other 
parties,  as  therein  set  forth.  He  also  executed  a  deed  of  settle- 
ment which  directs  his  trustees,  after  accomplishing  the  other  pur* 
poses  of  the  trust,  to  invest  the  accumulation  of  rents,  &c.,  in  the 
purchase  of  lands  to  be  afterwards  settled  and  secured  upon  the 
series  of  heirs,  and  under  the  same  conditions  and  provisions  as 
are  contained  in  the  entails  of  Auchernach  and  Dunnottar.  The 
deed  of  settlement  also  contains  a  declaration  of  his  wish  and  de- 
sire that  his  trustees  should,  as  soon  as  convenient  after  his  death, 
make  up  complete  titles  to  his  estates  of  Auchernach  and  Dun- 
nottar, and  strictly  to  entaU  the  same  according  to  his  intentions^ 
as  expressed  by  his  trust-deed. 

The  petitioner,  William  Nathaniel  Forbes,  is  the  first  benefit 
ciary  entitled  to  succeed  to  and  take  up  General  Forbes'  landed 
properties,  as  well  under  the  trust-disposition  as  under  the  deed 
of  entail. 

In  his  trust-deed  of  settlement  General  Forbes  nominated  five 
trustees,  of  whom  three  predeceased  him.  The  petitioner  and  Mr 
Gordon  Forbes  alone  survived,  and  both  of  them  have  accepted. 
The  provisions  of  the  deed  bearing  upon  the  assumption  of  new  or 
additional  trustees  are  to  the  following  effect; — ^*In  the  first 
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Peb.  14. 1852.  place,  the  property  is  left  to  the  parties  named  in  the  deed,  and 
p  t  F  b  ^^^  acceptors  or  acceptor,  survivors  or  survivor  of  them,  and  to 
such  persons  as  may  be  assumed  by  them,  in  virtue  of  the  powers 
after  mentioned,  as  trustees,'  &c.  *  And  I  hereby  declare,  that  a 
majority  of  the  accepting  and  surviving  and  acting  trustees  for  the 
time  shall  be  a  quorum,  and  every  act  and  deed  done  by  such 
quorum  shall  be  as  valid  and  effectual  as  if  done  by  my  whole 
trustees.'  ^  And  farther,'  <  with  power  to  the  said  trustees,  in  case 
of  the  resignation  or  death  of  any  of  their  number,  (the  said  trus- 
tees, or  any  of  them,  being  at  liberty  to  resign  and  be  discharged 
of  all  farther  responsibility  at  any  time  during  the  trust),  to  no- 
minate and  appoint,  by  a  writing  under  their  hand,  as  they  are 
specially  taken  bound  forthwith  to  do,  so  as  to  fill  up  the  places 
of  the  co-trustees  who  have  resigned  or  died,  any  person  or  per- 
sons they  shall  judge  fit  and  proper  to  be  a  trustee  or  trustees,  for 
the  purposes  herein  mentioned,  along  with  them  or  after  their  de» 
cease, — but  so  as  in  no  case  to  exceed  the  original  number  of 
trustees  as  fixed  by  me  in  this  deed.  And  I  hereby  declare  that 
the  person  or  persons  so  to  be  appointed  shall  have  the  same 
powers  of  acting,'  &c." 

In  this  situation  a  question  arose  as  to  the  assumption  of  new 
trustees ;  the  accepting  and  surviving  trustees  differing  in  opinion 
as  to  their  powers  in  this  respect.  The  opinion  of  counsel  was 
taken  in  England  and  also  in  Scotland  by  both  parties,  and  the 
petitioner  was  advised  that  the  assumption  of  trustees  would  be 
an  incompetent  proceeding,  and  that  whether  it  was  so  or  not,  at 
any  rate  there  was  no  reason  why  the  two  trustees  should  not 
proceed  to  execute  these  deeds  of  entail.  Mr  Gordon  Forbes,  on 
the  other  hand,  obtained  opinions  to  the  effect  that  nothing  could 
competently  or  validly  be  done  by  the  trustees  until  they  assumed 
three  new  trustees  in  room  of  the  three  who  predeceased  the 
General.  In  this  stage  of  the  controversy  the  moveable  estate  in 
England  was  thrown  into  Chancery  at  the  instance  of  the  widow, 
and  a  bill  was  filed  by  the  petitioner  to  protect  his  own  interests. 
In  regard  to  the  dispute  about  the  assumption  of  new  trustees,  it 
was  suggested  that  a  joint  case  should  be  made  out  and  laid  before 
the  Dean  of  Faculty.  A  memorial  was  accordingly  adjusted  for 
both  parties,  and  the  Dean  gave  an  opinion  favourable  to  the 
views  of  the  petitioner.  But  in  this  opinion,  however,  Mr  Gor- 
don Forbes  did  not  concur,  and  in  these  circumstances  this  peti- 
tion was  presented  for  the  appointment  of  a  judicial  factor.  It 
sets  forth  that  Mr  Gordon  Forbes  refuses  to  concur  with  the  peti- 
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tioner  in  maklDg  up  titles  to  Greneral  Forbes'  estates,  and  taking  F^b.  u.  185S. 

the  necessary  measures  for  vesting  them  in  the  petitioner ;  **  that.,  ^^^T*' 

the  petitioner,  of  the  two  trustees,  has  in  reality  and  at  present, 

the  only  beneficial  interest  in  the  matter,  and  the  other  trustee, 

Mr  Gordon  Forbes,  being  called  to  the  succession  only  on  the 

failure  of  the  petitioner  and  his  heirs.     But  the  petitioner  is  now 

and  at  once  entitled  to  succeed  to  the  large  properties  of  Aucher- 

naeh  and  Dunnottar,  which  yield  between  L.3000  and  L.4000 

ap-year.*'     In  these  circumstances,  and  as  it  has  been  found  im* 

possible  otherwise  to  go  on  with  the  trust-administration  in  the 

necessary  fulfilment  of  General  Forbes'  deed  of  settlement,  the 

petitioner  submitted  that  the  appointment  of  a  judicial  factor  was 

necessary  and  proper,  and  suggested  certain  persons  whom  he 

prayed  to  be  appointed  ^*  with  power  to  enter  upon  and  assume 

the  management  of  the  trust-estate,"  ^^  so  far  at  least  as  situated 

withui  Scotland,  and  to  execute  the  purposes  of  the  trust  there- 

anent,  as  contained  in  his  deed  of  settlement,  and  with  all  the 

usual  powers." 

To  this  petition  answers  were  lodged  for  Gordon  Forbes.  They 
stated  that  the  only  point  upon  which  a  difficulty  had  arisen  be- 
tween the  petitioner  and  respondent  relates  to  what  is  properly  a 
question  of  law,  as  to  their  power  of  naming  new  trustees  under 
the  settlement.  That  being  determined,  there  need  be  no  diffi- 
culty in  the  administration  of  the  trust.  It  was  also  stated  for 
the  respondent,  thafrhaving  been  unsuccessful  in  his  endeavours  to 
induce  the  petitioner  to  concur  with  him  in  the  assumption  of  new 
trustees,  he  has  presented  a  petition  to  the  Court  of  Chancery  in 
certain  causes  arising  out  of  the  trust,  and  also  in  the  matter  of 
"  the  Trustee  Act  1850,"  praying  the  Court  to  appoint  new 
trustees  in  the  room  of  the  three  trustees  who  died  in  the  Gene- 
ral's lifetime,  and  also  that  the  sum  of  L.6 1,986,  Is.  bank  L.3  per 
cent,  annuities,  part  of  the  General's  estate  standing  in  the  names 
of  the  petitioner  and  the  respondent,  might  be  brought  into  Court 
and  invested  in  the  name  of  the  Accountant-General  in  trust,  in 
these  causes,  in  order  that  the  same  might  be  applied  according 
to  the  trusts  of  the  General's  will,  under  the  order  of  the  Court  of 
Chancery.  The  petition,  it  is  expected,  will  be  heard  and  dis- 
posed of  in  a  few  days.  There  is  nothing  in  the  management  of 
the  estates  in  Scotland  requiring  the  immediate  appointment  of  a 
judicial  factor,  and  no  loss  or  inconvenience  can  result  from  a 
short  delay  in  completing  the  title  of  the  trustees,  till  their  powers 
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Feb.  14. 1852.  are  properly  ascertained.    The  prayer  of  the  petition  ought  there- 
^^Y^'    fore  to  be  refused. 

Pet.  ForbeB. 

Macfarlane  and  Irifflis  for  the  petitioner.  The  respondent's 
answers  amount  to  this,  that  we  are  in  the  first  place  bound  to 
try  the  question  as  to  the  assumption  of  trustees  by  a  process  of 
declarator,  or  by  the  proper  procedure  in  some  English  Court. 
But,  in  the  meantime,  the  petitioner  may  be  kept  out  of  these 
valuable  estates  for  years,  and  his  interests,  as  well  as  those  of 
his  family,  must  necessarily  suffer.  The  Court  is  not  asked  to 
interfere  in  the  trust  and  to  set  aside  the  appointment  of  trustees 
in  its  execution.  That  portion  of  the  moveable  estate  which  is 
situated  in  England  is  already  in  Chancery  and  is  to  be  administer- 
ed there.  But  the  Court  of  Chancery  cannot  interfere  with  the 
^Scotch  estates,  and  what  is  wished  to  be  done  regarding  these  is 
simply  the  making  up  of  a  formal  title  which  will  be  the  first  and 
only  duty  of  the  judicial  factor.  This  is  a  case  in  which  the 
Court  is  entitled  to  exercise  the  power  of  a  court  of  equity,  and 
to  interfere  in  the  trust  for  the  protection  of  the  petitioner's  in- 
terests. 

2\  M^Kenzie  for  the  respondent.  This  is  an  application  for 
the  appointment  of  a  judicial  factor,  not  for  interim  management, 
or  any  special  purpose,  but  with  all  the  powers  of  the  trustees,  so 
far,  at  least,  as  their  powers  can  be  exercised  in  Scotland.  The 
trust  provides,  inter  aUoy  for  the  purchase  of  lapded  estates  in  Scot- 
land, and  contains  large  discretionary  powers,  which  it  was  cer- 
tainly the  intention  of  the  General  should  be  exercised  by  the  trus- 
tees. If  superseded  by  the  appointment  of  a  factor,  the  practical 
result  is  this,  that  the  respondent  will  remain  a  trustee  in  England, 
subject  to  all  the  liabilities  of  a  trustee  in  England,  while  at  the 
same  time  he  is  divested  of  all  the  powers  of  a  trustee  in  Scotland. 
If  a  factor,  therefore,  be  thought  necessary,  his  powers  ought  to 
be  limited  so  as  not  to  supersede  the  trust. 

The  Lord  Prbsidbnt.  These  parties  may  differ  as  to  the  se- 
lection of  additional  trustees ;  but  I  can  see  no  reason  for  their 
refusing  jointly,  and  at  once,  to  perform  the  duty  imposed  upon 
them  by  the  trust-deed,  to  make  up  titles,  and  to  execute  the  far- 
ther directions  as  to  investing  any  funds  that  existed,  and  entail- 
ing the  property.  And  if  one  of  the  trustees  persist  in  refusing 
to  do  this,  then  I  am  quite  clear  as  to  the  power  of  the  Court  to 
appoint  a  judicial  factor  to  have  the  work  done.  When  a  factor 
is  so  appointed,  he  can  be  directed  by  our  authority  to  do  that 
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which  is  absolutely  necessary  for  the  real  interests  of  both  the  Feb.  14. 1852. 
parties  now  before  us ;  for  the  interests  of  the  gentleman  who  is  ^-"v-*^ 
most  materially  concerned,  that  he  may  be  able  to  make  provision  ^^  ^^ 
for  his  wife  and  family,  and  for  those  of  the  other  gentlemen,  who 
must  take  care  that  nothing  b  done  by  the  factor,  in  the  exercise 
of  those  powers,  which  is  inconsistent  with  his  interests.  I  am, 
therefore,  surprbed  that,  professing  his  readiness  to  carry  out  the 
intentions  of  the  trust,  and  only  doubting  the  power  to  assume 
new  trustees,  Mr  Gordon  Forbes  should  throw  diflSculties  in  the 
way  of  the  appointment  of  a  judicial  factor.  The  petitioner  has 
filed  a  bill  in  Chancery ;  but  that  can  only  apply  to  the  funds 
within  the  jurisdiction  of  the  Court  of  Chancery.  It  cannot 
apply  to  the  management  of  the  Scotch  estates,  or  the  collection 
of  the  Scotch  funds,  if  there  are  any.  If  there  are  none,  then 
there  is  nothing  to  be  done  but  the  making  up  of  titles  in  Scotland. 
And  why  apply  to  Chancery  as  to  that  ?  I  think  it  is  a  most  use- 
less proceeding.  If  both  parties  are  determined  to  give  effect  to 
the  will  of  General  Forbes,  they  have  nothing  more  to  do  than 
to  withdraw  this  bill  before  Chancery.  As  to  the  widow,  if  she 
persists,  we  cannot,  of  course,  interfere  in  her  case ;  but  the  pe- 
titioner can  at  once  withdraw  his  bill.  The  fiat  of  the  Court  of 
Chancery  can  only  reach  to  funds  in  England.  As  to  any  funds 
in  Scotland,  they  have  only  to  be  collected,  and  applied  as 
soon  as  possible  to  the  purchase  of  lands  as  pointed  out  in  the 
deed.  That  the  petitioner,  because  the  respondent  says  he  will 
not  concur  in  this  and  the  other  thing,  is  to  be  impeded  in  making 
up  his  titles,  is  not  consistent  with  common  sense,  and  certainly 
not  with  justice  and  equity.  If  the  respondent  does  not  state  that 
he  will  concur  in  making  up  those  titles  forthwith,  I  am  decidedly 
of  opinion  that  a  judicial  factor  ought  to  be  appointed. 

Lord  Fdllbrton.  I  think  the  right  way  is  to  appoint  a  judi- 
cial factor,  and  to  limit  his  powers  exclusively  to  the  heritable 
estate  in  Scotland. 

Lord  Ivort  concurred.  The  parties  have  placed  the  subject 
in  a  dilemma,  by  asking  for  the  appointment  of  a  judicial  factor  in 
England. 

Lord  Cuninghame  also  concurred. 

The  Court  therefore  granted  the  prayer  of  the  petition  for  the 
appointment  of  a  factor,  with  regard  to  the  heritable  estate  in 
Scotland. 

WilUamN.  Fnuer,  W.S.,  Petitioner's  Agent. 
WiUiam  DuthUy  W.S.,  Kespondent's  Agent. 
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FIRST  DIVISION. 

No.  195.     Calsdonian  and  Dumbartonshire  Junction  Railway  Com- 
pany V.  LOCKUART  AND  OtHKRS. 

Process — Issues — Ditigence  to  recover  Documents* — Circumstance  in  which 
a  motion  for  diligence  to  recover  documents  after  the  record  was  closed, 
but  before  adjusting  issues,  was  refused. 

^^wi-if?"'  '^^^^  ^^^  came  before  the  Court  on  the  motion  of  the  defen- 
Caied-and  ^^'®  ^^^  *  diligence.  The  action  is  one  of  a  series  raised 
Dambarton  against  various  parties  for  payment  of  certain  calls  upon  raiU 
Lockhart^&c!v&y  shares,  of  which  it  is  alleged  they  are  registered  proprie- 
tors. The  defence  in  this  action  was,  inter  alia^  that  the  shares 
were  not  duly  or  effectually  registered  by  the  pursuers,  and 
that  the  register  founded  on  by  them  was  fabricated  and  false, 
unauthenticated  in  terms  of  the  statute,  and  otherwise  impro- 
bative,  and  therefore  could  not  support  the  present  action.  Aver- 
ments to  this  effect  were  contained  in  the  defenders'  state- 
ment of  facts,  and  pleas  in  law.  A  record  was  made  up  and 
closed,  and  with  a  view  to  the  trial  of  the  cause  issues  were  pre- 
pared and  lodged  by  the  pursuers  for  the  purpose  of  being  ad- 
justed. They  were  met  on  the  part  of  the  defenders  with  a 
motion  for  recovery  of  written  documents,  in  particular  of  the  Com- 
pany's share  register  book  and  other  relative  writings.  This 
motion  the  Lord  Ordinary  (Cowan)  refused  hoc  stattij  and  ap- 
pointed the  defenders  to  lodge  such  counter  issue  or  issues  as  they 
consider  to  be  required  by  the  nature  of  their  defence  to  the 
action. 

In  his  note  appended  to  the  interlocutor,  the  Lord  Ordinary  re- 
marked that  ^^  the  record  being  closed,  it  cannot  be  alleged  that  the 
diligence  is  required  in  order  to  enable  the  parties  to  make  the 
allegations  on  which  their  pleas  in  defence  are  intended  to  rest. 
Neither  can  a  diligence  be  alleged  to  be  necessary  towards  the 
adjustment  of  any  issue  which  the  defenders  may  wish  to  propose 
for  the  trial  of  the  cause  on  their  part.  The  averments  in  the 
closed  record  can  form  the  only  materials  from  which  such  issues 
must  be  framed.  Assuming,  therefore,  that  the  matters  of  fact 
in  dispute  between  the  parties,  whether  as  regards  the  demand 
made  by  the  pursuers,  or  as  regards  the  defences  by  which  the 
demand  is  met,  fall  to  be  tried  in  the  usual  course  under  issues 
adjusted  for  the  purpose,  there  would  obviously  be  no  propriety 
in  granting  a  diligence  for  recovery  of  writings  at  this  stage  of 
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the  proceedings.    The  defenders,  however,  urge  that  the  aUega-  Feb.  14. 1852. 
tions  in  the  record  raise  pleas  of  a  nature  to  exclude  the  pur-^  'j~J^^ 
suer's  action  altogether ;  and  it  is  contemplated,  assuming  the  dili-Bambarton 
gence  to  be  granted  and  the  specified  writings  recovered,  that^*^*^^5^' 
there  shall  be  a  debate  on  the  effect  of  those  writings  in  barring 
the  pursuer's  right  to  insist  in  the  action.     This  appears  to  the 
Lord  Ordinary  to  be  an  innovation  on  the  established  procedure 
followed  in  such  actions  as  the  present,  and  calculated  to  create 
great  delay  in  the  disposal  of  the  pursuers'  claim  for  the  calls  in 
question  under  their  statutes.     Any  relevant  matter  in  defence, 
depending  on  disputed  facts,  ought  to  be  made  the  subject  of  se- 
parate issues,  if  it  do  not  resolve  into  a  mere  answer  to  what  is 
embodied  in  the  pursuers'  issue.     In  the  present  case,  the  aver- 
ments to  which  the  defenders'  motion  for  a  diligence  particularly 
applies,  being  all  of  them  denied,  must  be  made  matter  of  proof ; 
and  this  probation  must  be  allowed  to  both  parties,  and  cannot 
moreover  be  confined  to  written  documents,  but  must  embrace 
parole  proof  as  well.     Supposing  the  defenders,  in  place  of  urging 
the  pleas  founded  on  ofpe  exceptianiSf  had  insisted  in  an  action  of 
reduction,  they  must  have  taken  an  issue  which  would  have  gone 
to  trial  in  the  usual  course.    A  reduction  has  not  been  brought, 
and  may  not  be  necessary,  although  on  this  point  the  Lord  Ordi- 
nary does  not  express  an  opinion.     He  assumes  the  averments  to 
be  properly  stated  and  pleaded  in  the  record ;  but,  assuming  this, 
must  not  the  same  course  be  followed  as  if  a  process  of  reduction 
had  been  instituted,  ue.f  the  averments  be  made  the  subject  of 
probation  on  the  deCenders'  part  under  a  separate  issue  ?     The 
Lord  Ordinary  thinks  that  an  issue  specially  directed  to  the  mat- 
ter of  these  averments  will  be  required ;  but,  if  not,  this  must  be 
because,  under  the  comprehensive  terms  of  the  pursuers'  issue,  it 
will  be  competent  for  the  defenders  to  lead  the  necessary  proba- 
tion of  those  averments.     In  this  view,  the  case  appears  to  the 
Lord  Ordinary  to  be  one  entirely  for  the  adjustment  of  issues  to 
tnf  the  disputable  matter  contained  in  this  closed  record,  and  he 
thinks  it  premature,  until  the  issues  are  adjusted,  to  grant  a  dili- 
gence, which  is  and  can  only  be  moved  for  m  modum  probationis.** 
Against  this  interlocutor  the  defenders  reclaimed. 

Pyper  and  the  Dean  of  Faculty  for  the  reclaimer. 
N.  C  Campbell  and  Inglis  for  the  respondents. 

Lord  Fcllbrton.     I  look  at  this  case  as  the  Lord  Ordinary 
does.     There  is  no  reason  for  not  going  on  in  the  usual  way. 
Lord  Cuninghame.     I  am  of  the  same  opinion.     It  would  be 
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^*wi-If^*'*  dangerous  proceeding  to  entertain  this  motion  for  a  diligence. 
Caled.  and  The  record  is  closed,  and  if  we  were  to  grant  the  motion,  it  would 
Dombarton  come  to  this,  that  every  party  who  is  interested  in  putting  off  a 
Lockh^  &c!  case,  would  come  at  this  stage  and  ask  for  a  diligence ;  and  this 
would  be  renewed,  and  so  the  case  would  be  put  off  for  two  or 
three  years.     An  issue  must  now  be  prepared. 

Lord  Ivory.  I  am  abo  of  same  opinion.  I  do  not  say  that 
at  this  stage  of  the  proceedings  diligence  is  incompetent.  It  is 
what  the  party  points  at  as  the  result  and  operation  of  the  dili- 
gence that  gives  significance  to  the  finding  of  the  Lord  Ordinary ; 
for  it  is  not  with  a  view  to  the  trial  of  the  cause  that  this  is  asked, 
but  with  a  view  to  interposing  some  obstacle  in  the  way  of  pro- 
ceeding with  the  case.  I  should  have  been  ready  to  grant  dili- 
gence if  it  had  not  been  disclosed  that  it  was  asked  for  the  purpose 
of  defeating  the  trial ;  and  the  only  way  of  meeting  this  is  to 
force  the  defender  to  take  an  issue,  and  then  let  them  recover 
what  documents  may  be  necessary  for  the  defence. 
The  Lord  Prbsidbnt  declined. 

The  Court,  therefore,  refused  the  reclaiming  note,  with  addi- 
tional expenses. 

Thomas  Sprotj  W.S.,  Pursuers'  Agent. 
Walker  and  MelvHUy  W.S.,  Defenders'  Agents. 


FIRST  DIVISION. 

>]o.  196.  Mackenzie's  Trustees  v.  Macdowall. 

lOth  Geo.  IILy  cap,  51 — Improvement  Debt — Assignation — Residue. — 
A.  entailed  his  estates,  and  under  his  trust- settlement  destined  the  resi- 
due of  his  succession  to  B.,  who  was  also  institute  in  the  entail.  A.'s 
trustees,  with  B.'s  concurrence,  assigned  away  an  improvement  debt, 
which  is  now  sought  to  be  recovered  from  C,  as  heir  in  possession. 
A.'s  trust  still  subsists  : — Held  there  never  having  been  any  free  residue 
under  the  trust,  that  B.,  as  residuary  legatee,  had  no  right  to  the  im- 
provement debt,  that  it  was  competently  assigned,  and  was  not  exdn- 
guished  by  sec.  24  of  the  Montgomery  Act. 

Feb.  14. 1852.     This  case  originally  came  before  the  Court  on  the  report  of 
^^T^T*^    Lord  Murray  (Ordinary).     It  was  an  action  directed  against  the 
&c.  V.  Mac-     defender.  Lieutenant  Colonel  Day  Hort  Macdowall  of  Garthland, 
dowall.  j^g  j^jjg  jjgjy  qJ  entail  in  possession  of  the  estate  of  Barr  and  others, 

for  payment  of  certain  sums  said  to  have  been  expended  in  the  im- 
provement of  these  estates,  in  terms  of  the  Montgomery  Act,  by  the 
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late  Mr  William  Macdowall  of  Garthland  and  Barr.  William  Mac-I^'eb.  14. 1852. 
dowall  died  in  1.840.     He  was  succeeded  by  his  brother.  Colonel.,   ,      . 
Lawrence  Macdowall  who  died  in  1842,  and  was  succeeded  by  his&c  o.  Mac- 
cousin,  the  present  defender.     By  his  trust-disposition  and  deed  of  ^^^"^ 
settlement  William  Macdowall  authorised  his  trustees  to  sell  and 
borrow  money,  and  directed  them  to  pay  his  (the  truster's)  debts, 
and  the  various  legacies.  The  residue  of  his  succession,  after  paying 
debts  and  the  specific  legacies,  was  bestowed  upon  his  brother. 
Colonel  Lawrence  Macdowall.     The  following  powers  are  given  to 
the  trustees :  ^^  And  I  hereby  commit  to  my  said  trustees  and  their 
foresaids,  full  powers  of  sale,  and  disposal  of  the  whole  or  such 
parts  of  the  said  trust-subjects  as  they  shall  find  to  be  necessary 
in  the  course  of  the  trust,  and  also  of  borrowing  such  sum  or  sums 
of  money  on  the  security  of  the  trust-funds  as  they  shall  require 
in  the  course  of  their  management  thereof,"  &c.     And  with  the 
trust-settlement  WiUiam  Macdowall  left  a  letter  of  instructions  to 
his  trustees,  dated  23d  February  1820,  which  contains  the  follow- 
ing request : — ^^  I  request  that  you  will  retain  the  West  India 
estates  belonging  to  me  till  my  debts,  and  the  legacies  bequeathed 
or  to  be  hereafter  bequeathed  by  me,  shall  be  paid  off,  unless  you 
and  my  heir  shall  think  it  more  expedient  to  sell  them,"  &c.     The 
trustees  nominated  by  William  Macdowall  upon  his  death  accept- 
ed of  the  trust,  and  entered  upon  the  administration  and  manage- 
ment of  the  trust  property.     They  appointed  Mr  Smith,  W.S.> 
agent  for  the  trust,  and  authorised  him  forthwith  to  take  such 
steps  as  might  appear  to  him  expedient  for  the  liquidation  of  the 
more  pressing  claims  against  the  trust-estate.     Mr  Smith  raised 
the  sum  of  L.5000  in  loan  from  the  pursuers ;  and  there  was  as- 
signed to  them  in  security  a  claim  for  payment  of  the  sums  ex- 
pended on  improvements  upon  the  entailed  estates  by  William 
Macdowall,  the  truster,  which  were  recorded  during  his  lifetime,  in 
compliance  with  the  provisions  of  the  Montgomery  Act,  10  Geo. 
III.  c.  5 1 .    Colonel  Lawrence  Macdowall,  the  heir  of  entail  in  pos- 
session of  the  entailed  estates,  and  the  residuary  legatee  under  the 
trust- settlement  of  William  Macdowall,  was  a  party  consenting  to 
the  bond  and  assignation  in  security  in  favour  of  the  pursuers. 

Upwards  of  a  year  after  the  claim  of  debt  was  thus  assigned  to 
the  pursuers,  an  action  of  declarator  and  constitution  was  raised 
in  name  of  William  MacdowalFs  trustees,  for  the  purpose  of  con- 
stituting against  Colonel  Lawrence  Macdowall,  ostensibly  as  heir 
of  entail,  in  terms  of  the  statute,  the  amount  assigned  over  to 
the  pursuers  as  the  alleged  amount  of  money  due  under  the  Ira- 
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Feb.  14.  i852.provement  Act.     No  defence  was  proponed ;  and  although  decree 
^'T'^^T^    was  taken  against  him,  no  attempt  was  made  to  enforce  it.     In 
&c.  V.  Mac-     these  circumstances  the  pursuers  had  instituted  the  present  ac- 
dowall.  ^^QQ  against  the  defender,  concluding  for  payment  of  the  whole 

sum  of  money  alleged  to  be  constituted  by  the  foresaid  de- 
cree, under  deduction  of  the  proportion  payable  by  Colonel 
Lawrence  Macdowall,  effeiring  to  the  period  he  possessed  the 
entailed  estates. 

The  defender  is  heir  in  possession  of  the  estates  of  Barr  and 
others,  but  he  does  not  represent  Colonel  Lawrence  Macdowall  in 
any  capacity.  In  1843,  in  consequence  of  certain  claims  threat- 
ened to  be  pressed  against  the  estate,  an  arrangement  was  made, 
by  which  Mr  Smith  undertook,  in  the  management  of  the  trust, 
to  relieve  the  trustees  of  all  claims  against  them,  the  parties  inter- 
ested conveying  to  Mr  Smith  their  whole  estates,  rights,  and  in- 
terests, under  the  said  trusts. 

The  pursuers,  in  support  of  their  claim,  maintain  that  the  debt 
was  disponed  by  the  truster  to  his  trustees,  with  full  power  of  sale 
and  disposal,  and  to  borrow  money  for  payment  of  his  debts,  and 
that  the  improvement  debt  was  so  used  and  applied  by  his  trustees, 
the  pursuers,  and  that  the  improvement  debt  never  was  in  the  per- 
son of  Lawrence  Macdowall,  and  never  could  have  been  claimed 
by  him. 

On  the  part  of  the  defenders,  on  the  other  hand,  it  is  main- 
tained, that  the  whole  claim  is  groundless,  the  original  claim  hav- 
ing been  extinguished  before  any  attempt  was  made  to  assign  it 
to  a  third  party,  by  the  express  enactment  of  the  statute  upon 
which  the  action  is  founded,  and  in  virtue  of  which  the  decreet 
libelled  professes  to  have  been  taken.  By  sec.  24  of  the  improve- 
ment statute,  it  is  enacted,  *^  that  if  the  heir  of  entail  who  shall 
succeed  to  an  entailed  estate,  upon  which  improvements  have 
been  made,  shall  have  right  to  a  claim  of  debt  arising  from  the 
making  of  such  improvements,  as  next  of  kin,  or  by  the  will  or  set^ 
tlement  of  the  heir  of  entail  who  expended  the  money,  in  every 
such  case,  the  claim  of  debt  shall,  and  is  hereby  declared  to  be, 
extingubhed  for  ever,  and  shall  never  be  set  up  as  a  debt  against 
any  succeeding  heir."  The  defender  averred,  that  a  large  residue 
arose  out  of  William  Macdowall's  trust-estate, — at  least  larger 
than  the  amount  now  sued  for, — the  whole  of  which  belonged  to 
Colonel  Lawrence  Macdowall,  under  his  brother^s  settlement.  He 
argued  that  the  trustees  must  be  held  to  have  been  acting  in  the 
transaction  for  Colonel  Lawrence  Macdowall,  the  universal  lega- 
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tee,  and  general  beneficiary  under  the  trust-settlement ;  and  thatfeb.  u.  1852. 
any  sums  conveyed  to,  and  claimed  by  them,  in  name  of  improve-     -^^^^ 
ment  debt,  must  form  part  of,  and  go  to  swell  the  residue  of  Mr  &cTi;.*Siac. 
William  Macdo wall's  trust-estate,  which,  in  virtue  of  his  settle- ^^^*^- 
ments,  belonged  to  Colonel  Lawrence  Macdowall,  the  residuary 
legatee.     In  this  way,  the  improvement  debt  necessarily  came 
to  belong  to  Colonel  Lawrence  Macdowall,  who  was  also  the  heir 
of  entail  next  called  to  succeed  to  the  estate  of  Barr,  for  improve- 
ments on  which  estate  Mr  William  Macdowall  took  steps  to  con- 
stitute himself  a  creditor  to  the  succeeding  heirs  in  terms  of  the 
statute.     The  amount  of  William  Macdowall's  debts  and  specific 
legacies  had  not  been  ascertained,  but  had  they  been  so,  Colonel 
Macdowall  would  have  been  entitled  to  call  on  the  trustees  to 
make  good  to  him  the  provisions  in  his  favour  contained  in  his 
brother's  settlements. 

This  remit  having  been  complied  with,  the  Court  *  remit  back 
to  Mr  Donald  Lindsay,  accountant,  with  instructions  after  hearing 
the  parties,  to  take  such  steps  as  he  may  consider  necessary  for 
ascertaining  the  true  values  of  the  heritable  properties  still  unsold ; 
Ist^  as  at  the  date  of  the  truster's  death ;  2^,  as  at  the  date  of  the 
death  of  Colonel  Lawrence  Macdowall ;  and,  3^,  as  at  the  present 
time  •  .  •  and  thereafter  to  report  as  to  the  amount  and 
value  of  the  trust  property,  any  funds,  and  debts,  and  provisions, 
of  the  late  William  Macdowall ;  and  whether  the  funds  and  pro- 
perty are  or  were  equal  to,  or  exceeded  the  debts  and  provisions," 
&c.  In  obedience  to  this  remit,  a  report  was  lodged,  the  general 
result  of  which  shewed,  Isiy  That  as  at  the  period  of  the  truster's 
death  on  27th  April  1840,  the  trust  property  and  funds  appear  to 
have  exceeded,  by  a  small  amount,  the  debts  and  provisions  of  the 
late  William  Macdowall ;  but  ^*  that  if  the  alleged  claim,  at  the 
instance  of  J.  Brownlie,  in  respect  of  which  no  payment  has  yet 
been  made,  shall  prove  to  be  justly  due,  this  surplus  would  be 
altogether  extinguished,  and  there  would  then  be  a  deficiency  of 
funds."  2r/,  That  as  at  the  death  of  Colonel  Lawrence  Macdow- 
all, on  9th  September  1842,  the  trust  property  and  funds  also  ex- 
ceeded the  debts  and  provisions.  That  the  surplus  which,  upon 
the  data  before  assumed,  existed  as  at  the  commencement  of  the 
trust,  was,  by  the  receipt  of  revenue  yielded  by  the  trust-estate 
during  the  interval,  increased  to  an  extent  more  than  sufficient  to 
meet  the  alleged  claim  at  Brownlie's  instance,  if  established ;  3(f, 
That  as  at  the  present  time,  18th  July  1850,  the  trust  property 
and  funds,  exclusive  of  the  improvement  debt^  are  insufficient  to 
meet  the  debts  and  provisions. 
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Feb.  14. 1852.     The  case  was  again  called  to-day . 

Mackenzie,  ^'  N<^P^  ^^^  the  Solicitor- General  for  the  pursuers. 

Ac.  V.  Mao-  Mure  and  G.  G.  BeU^  for  the  defenders.  Colonel  Lawrence 
Macdowall  acquired  right  to  the  claim  for  improvement  debt, 
along  with  the  residue  in  virtue  of  the  trust-disposition  and  settle- 
ment of  the  disburser  of  the  debt,  and  thus  being  debtor  in  this 
sum,  this  is  a  case  which  is  clearly  struck  at  by  the  statute,  Earl 
of  Stair  J  2  W.  and  S.  Ap.  Cases,  p.  414  and  614. 

Lord  Wood  (called  in  to  make  a  quorum) — On  this  report 
we  can  come  to  no  other  conclusion  than  that  there  will  be 
no  residue  to  be  enjoyed  by  the  executors  of  Colonel  Law- 
rence Macdowall.  It  is  not  possible  in  a  trust  such  as  this  to 
take  any  particular  time,  such  as  the  death  of  William  Mac- 
dowall, and  fix  the  residue  as  at  that  time,  and  hold  it  to  be- 
long to  Colonel  Lawrence  Macdowall ;  therefore,  under  sec.  24 
of  the  statute  no  claim  can  be  made.  The  right  to  the  residue 
vested  in  Colonel  Macdowall,  but  his  beneficial  interest  necessarily 
depends  on  the  trust  management.  The  case  of  the  Earl  of 
Stair  does  not  apply.  It  decided  that  accumulations  were  to  go 
to  the  heir  in  possession.  The  difficulty  in  this  case  is  that  there 
was  at  no  time  any  thing  that  could  be  said  to  be  realized  funds. 
Even  supposing  there  had  been  an  absolute  making  over  of  the 
estate  to  Smith  in  1843,  and  he  had  made  a  large  surplus  out  of 
it  .-what  was  that  to  Colonel  Macdowall?  Smith,  in  that  case, 
would  have  made  it  for  his  own  benefit.  He  took  the  estate  with 
no  valuation,  and  with  all  the  chances  of  loss  that  might  befal 
them.  But  Smith  made  no  surplus.  We  are  not  told  that  the 
estate  realised  anything  whatever,  and  we  must  look  to  Smith  as 
part  of  the  trust  management,  and  that  is  not  yet  discharged.  If 
it  were  alleged  that  in  1843,  and  subsequently,  there  had  been 
mismanagement  of  the  trust,  then  it  would  be  safer  to  take  the 
state  of  the  residue  as  in  1843,  but  mismanagement  is  not  alleged, 
and  therefore  we  must  take  it  as  in  1850.  Therefore,  upon  the 
whole  matter,  I  can  come  to  no  other  conclusion  than  that  we  must 
look  to  the  progress  of  the  trust  which,  it  is  not  alleged  was  mis- 
managed ;  and  if  we  see  now  that  there  is,  de  factOy  no  residue, 
it  necessarily  follows  that  no  question  under  sec.  24  of  the  statute 
arises. 

Lord  Ivory. — I  am  satisfied  that  Lord  Wood's  conclusion  is 
the  only  sound  one  in  the  present  case.  The  question  is,  whether 
there  has  been  a  free  residue  in  the  winding  up  of  this  estate,  so 
as  to  put  Colonel  Lawrence  Macdowall  in  the  position  of  being  able 
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to  avail  himself  of  sec.  24  of  the  statute.  The  trust  is  not  yet  wound  Feb.  14.  1852. 
up ;  and  the  accountant's  report  does  not  shew  that,  in  any  view,      '^^' 
there  has  been  at  any  time  a  free  residue  under  it.     To  take  the  &c.  v.  Mac 
residue  as  in  1840  is  out  of  the  question  :  it  is  not  on  an  estimate  we  ^^^^^' 
are  to  take  it.   In  1843  the  trustees  were  in  embarrassment,  and  did 
not  expect  to  raise  sufficient  funds  to  meet  liabilities ;  and  by  the 
agreement  entered  into  with  Mr  Smith,  all  benefit  competent  to  the 
residuary  was  made  over  to  Mr  Smith,  he  undertaking  to  relieve  the 
trustees  of  all  liabilities ;  therefore  it  is  with  Smith,  and  not  with 
the  trustees,  that  an  accounting  is  to  be  held.     I  do  not  think  we 
are  called  on  to  follow  the  progress  of  the  trust  farther  than  this ; 
and  I  see  no  point  of  time  in  the  history  of  this  trust,  at  which  the 
trustees  had  a  free  residue  realised  in  their  hands*  and  therefore 
can  come  to  no  other  conclusion  than  that  to  which  Lord  Wood 
has  already  arrived. 

The  Lord  Prbsidbnt.  I  have  come  to  the  same  conclusion. 
The  simple  question  is,  is  there  evidence  of  free  residue  which 
went  to  Colonel  Macdowall  ?  In  order  to  satisfy  ourselves  of  the 
facts,  we  have  remitted  to  an  accountant,  to  whose  report  we  are 
now  caUed  on  to  give  effect.  The  arrangement  which  the  trus- 
tees made  with  Mr  Smith  cannot  alter  the  nature  of  the  question 
we  have  here  to  decide  at  all.  No  doubt,  he  relieved  the  trustees 
of  the  debts  of  the  trust ;  but  I  look  on  the  matter  in  the  same 
point  of  view  as  if  we  had  the  trustees  still  before  us,  and  I  am 
satisfied  that,  where  there  is  no  allegation  of  mismanagement  in 
any  way  previous  to,  or  after,  this  transaction,  we  must  hold  the 
facts,  as  disclosed  in  this  report,  as  probatio  probata  till  challenged. 
The  question  is  one  of  fact.  What  is  the  value  of  the  property,  so 
as  to  have  a  residue  ?  and  I  concur  that  we  must  hold  there  has 
been  no  free  residue  realised,  and  therefore  that  the  sec.  24  of  the 
statute  does  not  apply. 

Lords  Fullbrton  and  Cuninghame  declined. 

The  Court,  "  In  respect  there  appears  to  be  no  free  residue 
on  the  estate  of  the  deceased  William  Macdowall,  sustain  the 
action,  repel  the  defences,  decern  in  terms  of  the  libel,  find  the 
defender  liable  in  expenses,  but  subject  to  modification,"  &c. 

Alexander  SniUIij  W.S.,  Pursuers'  Agent. 
lods  and  Romanes,  W.S.,  Defender's  Agents. 
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FIRST  DIVISION. 
jjq^  ]97^  Petition,  Trustees  of  Blair's  Charity. 

Petition — Ttmsi — Consigned  money — Application. 

Feb.  14. 1852.     This  was  a  petition  for  a  warrant  to  apply  consigned  money. 

^'^"^^^'"^  The  late  Charles  Blair  of  Longhouse,  by  trust  deed,  conveyed  to 
of  BlairT^^  trustees  his  lands  of  Longhouse  and  others,  for  the  purpose  inter 
Charity.  a/u7,  of  founding  and  endowing  a  free  school ;  and  the  trust  deed 
provides,  that  "  in  the  meantime  my  said  trustees  shall  retain, 
hold,  and  manage,  the  trust  in  the  most  prudent  manner,  until  the 
trust  shall  produce  a  free  yearly  permanent  income  of  L.200 
sterling,  and  all  charges  of  management."  The  trustees  were 
directed  to  vest  the  funds  other  than  the  lands  left  to  them,  in  the 
purchase  of  lands  in  certain  specified  parishes,  but  with  this  pro- 
vision, that  *'  if  at  any  time  there  shall  be  an  accumulation  of 
funds,  such  accumulation  shall  be  vested  in  lands,  or  lent  out  at 
interest,  on  undoubted  security,  as  may  appear  to  the  trustees 
most  advisable  at  the  time/'  The  trustees  were  prohibited  from 
selling  any  part  of  the  lands  of  Longhouse,  but  were  empowered 
to  feu  the  lands,  ^'  if  it  shall  be  found  advisable,  or  for  the  evident 
interest  of  the  trust." 

The  trustees  having  accumulated  funds  sufficient  to  yield  L.200 
per  annum,  erected  a  schoolhouse,  and  schoolmaster's  house,  in 
the  town  of  Galston.  The  Glasgow  and  South  Western  Railway 
having  been  carried  through  a  part  of  the  lands  belonging  to  the 
trustees,  the  purchase  money  and  compensation  to  be  paid  by  the 
Railway  Company  were  fixed  by  arbitration  at  L.494 :  18 : 4, 
which  sum  was  consigned  in  the  bank  in  terms  of  the  Lands  Clauses 
Consolidation  Act,  1845. 

The  acting  trustees  in  Blair's  trust  have  presented  this  petition, 
in  which,  founding  on  sec.  67  of  the  Lands  Clauses  Act,  they 
crave  the  Court  to  authorise  them  to  apply  the  consigned  sum 
partly  in  the  purchase  of  a  piece  of  ground  adjoining  to  the  school- 
house  and  schoolmaster's  house,  and  partly  in  rebuilding  a  house 
on  the  lands  of  Longhouse,  which  is  in  a  ruinous  state :  farther, 
founding  on  sec.  79  of  the  Act,  they  pray  the  Court  to  order  the 
expense  of  the  present  application,  and  proceedings  to  foUow 
thereon,  including  the  expense  of  the  purchase  of  the  piece  of 
ground,  to  be  paid  by  the  Glasgow  and  South  Western  Railway 
Company. 

The  Lord  Ordinary  (Cowan)  remitted  to  Mr  William  Camp- 
bell, W.S.,  to  inquire  into  the  facts,  and  report,  and  to  Mr  An- 
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drew  Scott)  factor  on  Loudoun,  to  examine  into  the  facts,  and  to  Feb.  U.  1859. 
report  whether  the  proposed  application  of  the  consigned  money  p    ,-■ 
be  proper  and  expedient.     The  report  was  to  the  effect,  that  theof  Blair^a 
application  of  the  funds  in  the  purchase  of  lands,  appeared  to  be^^^'^' 
in  terms  of  sec.  67  of  the  statute,  and  that  if  the  Court  should 
consider  the  application  of  the  funds  in  the  rebuilding  of  the  house 
to  be  within  the  purposes  of  the  statute,  it  would  be  for  the  be- 
nefit of  the  trust  that  it  should  be  so  applied ;  and  also  that  the 
Railway  Company  were  properly  burdened  with  the  expenses  at- 
tending the  purchase  of  the  ground. 

The  Lord  Ordinary  was  of  opinion,  that  **  the  proposed  appli- 
cation of  the  consigned  money,  in  so  far  as  regards  the  rebuilding 
of  the  house  mentioned  in  the  petition,  requires  to  be  specially 
mentioned  to  the  Court  for  their  disposal.''  He  therefore  now 
reported  the  cause. 

Brucef  for  the  petitioners. 

Lord  Iyort.  There  is  very  little  difference  between  rebuild- 
ing a  house  and  buying  one*  Although  this  is  not  a  purpose 
embraced  by  the  statute,  still,  under  the  trust,  it  is  a  legitimate 
application  of  the  money. 

The  other  Judges  concurred. 

The  Court,  therefore,  authorised  payment  to  the  trustees  of 
the  portion  of  the  consigned  money  required  for  the  purpose 
craved,  and  of  the  remainder  on  the  deeds  being  executed,  and  re- 
mitted to  the  Lord  Ordinary  to  proceed  with  the  same* 

A,  and  A^  Ccanpbellj  W.S.y  Agents. 


FIRST  DIVISION. 
M'Chlbry  or  Pbrrtman  v.  M^Clymont.  No.  198. 

Process — Recall  of  Seqttestratumf^Conysetency — Affidavit — Act  2  and  3 
Vftrt.,  cap.  41. 

This  was  a  petition  for  recall  of  M*Clymont*s  sequestration,  in  Feb.  u.  1852. 
terms  of  sec.  21  of  the  Act  2  and  3  Vict.,  cap.  41.     Along  with    ^^^^"^ 
the  petition  there  was  produced  an  affidavit  by  Penyman  to  the,;.  uKS^imu 
verity  of  the  debt,  and  a  decree  therefor. 

The  respondent  objected  that  the  name  attached  to  the  affidavit 
had  been  so  tampered  with,  or  written  over,  as  to  be  almost  en- 
tirely illegible ;  the  name  was  not  *^  Ferryman"  but  ^*  Perryomi- 
gan. 

iro.  XVII, — ^voL.  I.  2  I 
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Feb.  17.  1852.     The  Lord  OrdiiHlry  (Murray)  refused  the  petition,  adding  to 

TT?^^    his  interlocutor  the  following  note : — "  The  Lord  Ordinary  does 

V.  M'Ciymout  not  feel  himself  authorised  to  give  effect  to  proceedings  founded 

on  an  affidavit  so  signed  by  the  petitioner,  or  rather  nc^  signed  at 

all." 

The  petitioner  reclaimed. 

E.  F.  Maitland  for  petitioner.  It  is  not  alleged  that  the  signa- 
ture attached  to  the  affidavit  is  not  the  genuine  subscription  of  the 
petitioner,  but  only  that  it  is  more  like  "  Perryomigan"  than 
*' Ferryman."  But  that  it  is  her  genuine  subscription  is.  suffi- 
ciently attested  by  the  subscription  of  the  Justice  of  Peace  before 
whom  the  oath  was  taken.  Besides,  although  an  affidavit  has  been 
produced  in  the  present  case,  none  was  in  reality  necessary.  This 
petition  may  go  on  without  an  affidavit  at  all.  The  petitioner  is  a 
creditor,  which  is  all  that  is  necessary,  under  section  21  of  the 
statute,  to  found  her  title  to  sue  the  present  process. 

Maidment  for  respondent* 

The  Lord  President.  Assuming  an  affidavit  to  be  necessary 
as  the  foundation  of  the  petitioner's  title,  is  this  the  affidavit*  of 
Mrs  Perryman  ?  There  is  no  doubt  that  it  is ;  for  although  tlie 
signature  is  not  well  written,  it  may  fairly,  and  at  once,  be  pro- 
nounced to  be  ^*  Perryman ;"  and  this  is  sufficiently  attested  by 
the  Justice  of  Peace,  who,  by  signing  after  the  maker  of  the  affi- 
davit, attests  the  fact  that  she  made  it.  The  body  of  the  docu- 
ment, to  which  there  is  no  objection,  bears  this,  and  the  statement 
is  duly  authenticated.  Besides,  it  is  not  said  that  this  signature 
is  not  genuine.  I  am  therefore  for  altering,  for  it  would  be  a  bad 
precedent  to  give  effect  to  this  objection. 

Lord  Fullbrton.  The  signature  is  certainly  "  Ferryman," 
and  is  duly  attested.  The  Justice  certifies  that  the  petitioner, 
^^  being  solemnly  sworn  and  interrogated,  depones,"  &c.  Now, 
the  signature  of  the  Justice  of  the  Peace  shews,  that  Ferryman's 
name  was  signed  in  his  presence. 

Lord  Cuninghame.  Looking  at  the  body  of  the  affidavit,  I 
have  no  doubt  of  the  authenticity  of  the  signature.  Very  likely 
the  petitioner  had  begun  to  sign  her  maiden  name,  and  then 
changed,  and  signed  *^  Perryman." 

Lord  Ivory.  I  can  more  easily  see  "Perryman"  than 
^' Perryomigan"  in  this  signature;  and  the  respondent's  objec- 
tion does  not  go  the  length  of  denying  its  authenticity.  I  have  no 
doubt  that  the  affidavit  is  good,  and  that  the  signature  is  the  ge- 
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nuine  subacription  of  the  petitionex;  but  eren  if  there  was  any  Feb.  17. 1852. 
doubt,  it  would  require  very  stroug  grounds  to  support  the  inter-  ^i^^i,}      ^^ 
locutor,  for  the  recal  is  thus  for  e^ver  put  an  end  to—* tfae  forty  dayso.  M'Ciymont. 
wilhm  which  a  petition  may  be  presented  having  expired.    It  is 
not  necessary  to  go  into  the  question  whether  an  affidavit  be  ne- 
cessary. 

Hie  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  re- 
mitted to  the  Lord  Ordinary  to  proceed  farther  in  the  cause. 

David  Grawfordj  S.S.C.)  Agent  for  Petitioner. 
Richard  Arthur^  S.S.C.,  Agent  for  Restpondent. 


FIRST  DIVISION. 

Dobbins  and  Bibby  v.  Stephenson  and  Company.  No.  199. 

Process-^^heriff-Cauri — Decree  in  Absence — Petition  to  Bqxme. — ^Where 
a  charge  bad  been  given  upon  a  decree  in  absence  in  the  Sheriff-Court, 
and  poinding  had  been  executed, — Held  that  the  SberifT  had  not  then 
power  to  repone  the  defender. 

This  case  was  reported  verbally  by  Lord  Wood.     The  action  Feb.  17. 1862. 
was  raised  in  the  Sheriff  Court  of  Dumfries,  at  the  instance  of  ^^^^.^   ^^ 
Dobbins  and  Bibby  against  Stephenson  and  Company  for  L.235,  v.  Stephenson 
under  certain  deductions,  and  they  obtained  decree  in  absence  in      ^' 
1848,  which  was  extracted.     On  19th  May  a  charge  was  given 
on  letters  of  homing;  the  charge  expired  on  the  Slst  May,  and 
then  a  poinding  on  the  charge  was  executed  on  the  3d  June.     A 
petition  to  be  reponed  as  against  a  decree  in  absence  was  then 
presented  by  Stevenson  and  Company  on  the  5th  June.     The 
poinding  was  reported  on  the  6th  June,  and  warrant  to  sell  granted 
on  the  1 0th.     The  material  point  is,  that  the  poinding  had  been 
executed  on  decree  in  absence  on  the  3d  June,  and  that  the  peti- 
tion to  be  reponed  was  not  presented  tQl  the  5th  June.    A  sus- 
pension and  interdict  was  presented  against  the  sale  proceeding 
to  this  Court,  on  the  ground  that  it  was  competent  for  the  Sheriff 
to  repone  the  suspenders,  and  the  proceedings  in  the  Sheriff 
Court  were  brought  up  on  an  advocation  ob  contingentiam  by  the 
pm'suers.     The  question,  therefore,  was.  Is  it  competent  or  not 
for  the  Sheriff  in  terms  of  the  statute,  1  and  2  Vic.  c.  19,  sec.  18, 
or  relative  Act  of  Sederunt,  to  repone  Stephenson  and  Company 
against  a  decree  in  absence,  after  it  had  not  only  been  extracted, 
and  homing  had  followed  upon  it,  but  also  where  poinding  had 
been  executed  upon  these  Jetters  of  homing,  but  before  a  sale 
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Feb^j7^^2.iiad  foiiQ^ed  on  the  poinding?  The  act  provides,  that  "where 
Dobbins,  &c.  ^^^^^^  ^^  absence  in  any  civil  cause  shall  have  been  pronounced 
v.  Stephenson  or  extracted  in  any  Sheriff-court,  •  .  a  petition  may  be  pre- 
sented to  the  Sheriff-court  in  which  such  decree  was  pronounced, 
to  be  reponed  against  the  said  decree,  and  any  letters  of  horning 
or  charge  following  thereon,  where  the  same  shall  not  have  been 
implemented  in  whole  or  in  part.*'  On  the  one  hand,  Dobbins 
and  Bibby  maintain  that  the  charge  has  been  implemented,  the 
poinding  having  been  executed.  On  the  other  hand,  Stephenson 
and  Company  maintain  that  it  has  not,  there  having  been  no  trans- 
ference of  property  to  Dobbins  and  Bibby ;  there  were  only  pro- 
ceedings for  the  purpose  of  getting  implement,  and  therefore  they 
are  entitled  to  be  reponed.  The  effect  of  reponing  is,  that  "  on 
consignation  in  the  hands  of  the  Clerk  of  Court  of  the  expenses 
incurred  as  the  same  may  be  modified  on  taxation,  the  Sheriff  shall 
repone  the  defender,  and  revive  the  action  or  proceeding  in  which 
such  decree  had  been  pronounced,  as  if  decree  had  not  been  pro- 
nounced or  extracted."  If,  therefore,  reponing  is  competent,  it 
must  be  to  the  effect  of  sweeping  away  the  diligence  altogether. 

BaiUie  and  Marshall^  for  the  suspenders.  Inchoate  diligence  is 
no  implement  of  a  decree.  Suspension  here  came  in  between  the 
poinding  being  reported  to  the  Sheriff  and  the  sale,  therefore  there 
was  no  implement  under  the  statute  at  all,  2  Bell's  Com.  p.  264^ 
There  is  no  transference  of  the  poinded  articles  till  the  sale,  under 
sec.  28  of  the  statute ;  therefore,  as  the  suspension  came  in  before 
that  took  place,  it  is  clear  there  was  no  implement  of  the  charge 
in  any  sense. 

Maidment  for  Dobbins  and  Bibby.  If  it  be  held  competent  to 
repone,  the  preference  my  clients  have  obtained  over  the  estate 
will  be  set  aside.  If  not  implemented  in  whole,  the  charge  is  im- 
plemented to  this  extent,  that  I  cannot  be  interfered  with  after- 
wards by  any  of  the  other  creditors.  The  sale  merely  puts  me  in 
possession  of  the  means  of  paying  myself,  and  of  handing  over  any 
balance  to  the  party.  According  to  the  Act  of  Parliament,  the 
charge  has  been  implemented.  McLean  v.  M^Kinlay^  23d  Jan. 
1827,  5  S.  &  D.  232 ;  Edxngtan  v.  Astley,  6th  Dec.  1829,  8  S.  & 
D.  192,  2  Bell's  Com.  p.  61. 

Lord  Wood,  at  the  request  of  the  Court,  stated  his  opinion. 
—  Stephenson  and  Company  cannot  be  reponed.  The  act 
says,  that  even  if  there  had  been  letters  of  horning,  you  may 
go  the  Sheriff  to  be  reponed ;   but  it  does  not  say  that  there 
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shall  be  power  to  repone,  not  only  if  there  have  been  letters  ot^^*  n.  1852. 
homing  and  a  charge,  but  also  execution.  Now,  there  is  here  now^  T1 
something  more  than  letters  of  homing  and  a  charge.  On  a  fair  v.  Stepheiuoa 
construction,  therefore,  can  it  be  said  that  the  party  has  not  got^^* 
implement,  in  whole  or  in  part,  haying  actually  proceeded  to  use 
the  diligence  of  the  law  by  execution.  The  property  may  not  be 
his,  but  this  important  thing  has  been  done,  that  a  nexus  has  been 
laid  on  the  property,  which  secures  it  to  him,  except  in  competition 
with  certain  parties,  over  whom,  he  says,  he  has  got  a  preference. 
Now,  it  is  said  that  the  object  of  the  regulations  in  the  statute  was 
to  repone  in  the  same  way  as  if  no  decree  had  been  pronounced. 
That  could  not  be  the  object  of  the  statute,  for  it  would  just  come 
to  this,  that  the  creditor  who  had  used  diligence  would  be  put 
in  precisely  the  same  position  as  the  other  creditors  who  had  used 
none ;  and  thus  the  party  who  had  allowed  decree  in  absence  to  be 
pronounced  against  him,  and  who  should  wish  to  favour  the  other 
creditors,  would  have  only  to  put  in  a  petition  to  be  reponed,  and 
the  creditor  who  had  used  diligence  must  then  come  into  competi- 
tion with  the  whole  body  of  creditors.  Where  anything  has  fol- 
lowed the  charge,  it  is  not  competent  for  the  party  to  be  reponed. 
Suspension  and  interdict  may  be  presented,  to  the  effect  that  no 
sale  shall  take  place  until  the  merits  of  the  action  are  tried  ;  but 
this  particular  remedy  now  asked  for  is  incompetent. 

The  Lord  Prbsidbnt.  This  is  a  matter  of  practice  of  im- 
portance. I  am  of  the  same  opinion  as  the  Lord  Ordinary  with 
regard  to  it.  It  is  impossible  to  look  to  the  section  which  regu- 
lates this  matter  without  being  satisfied  that  it  is  the  true  inter- 
pretation which  has  been  put  on  it.  No  doubt  there  is  a  remedy 
provided  in  certain  circumstances — there  is  an  opportunity  given 
of  applying  in  proper  time  to  get  the  matter  reviewed  by  the 
SherUT,  under  whose  decree  the  letters  of  horning  had  proceeded ; 
but  there  is  no  power  given  to  repone  in  the  circumstances  now 
before  us,  and  where  a  legal  nexus  has  been  laid  on  the  estate. 
This  is  just  an  application  to  put  an  extinguisher  on  these  pro- 
ceedings, and  cannot  be  entertained. 

Lord  FuLLBRTON.  I  am  of  the  same  opinion.  This  party  allows 
decree  in  absence  to  go  against  him.  He  takes  no  steps  to  appear 
on  the  merits  of  the  case,  and  he  now  comes  forward  to  maintain 
that,  by  the  simple  act  of  his  application  to  be  reponed,  he  shall 
be  enUtled  to  cut  down  the  whole  proceedings,  and  be  reponed  in 
the  same  way  as  if  they  had  never  taken  place.  I  adopt  the 
views  of  the  Lord  Ordinary  and  the  Lord  President.     The  whole 
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Feb.  17. 1802.  questioti  turns  on  tbis,  whether  there  has  been  implement  in  whole 

'~',^^*    or  m  part.    Is  it  not  implement  that  the  party  has  on  the  strength 

v.^step^msoa  ot  the  decree  obtained  by  hhn  laid  a  neanu  on  the  property,  and 

and  Co.         obtained  a  security  in  terms  of  that  decree  ?  Is  not  that  implement 

in  part  at  least?   A  beneficial  interest  has  been  created  in  favour 

of  the  pursuer  in  virtue  of  that  decree.    That  is  a  most  important 

implement,  and  therefore  I  see  no  grounds  for  holdmg  that  it  shall 

be  in  the  power  of  the  debtor  to  cut  down  that  implement  and  put 

the  creditor  in  the  position  of  competing  with  any  other  creditor. 

Lord  Cuninohaiii.     I  perfectly  agree,  and  on  the  same 

grounds.    If  an  ulterior  step  has  been  taken,  I  see  no  authority 

for  the  Court  to  set  aside  the  diligence  which  has  been  used. 

Lord  Ivort.  I  am  of  same  opinion.  I  have  all  along  held 
(and  the  question  has  repeatedly  been  before  me  in  the  Bill  Cham* 
ber)  this  to  be  the  true  reading  of  the  statute.  It  is  the  only  con- 
elusion  that  can  be  deduced  from  it. 

The  Court,  therefore,  held  that  the  suspenders  could  not  at 
this  stage  of  the  procedure  be  competently  reponed. 

Richard  Arthur^  S.S.C.,  Pursuers'  Agent. 
J.  B.  Belly  W.S.>  Defenders'  Agents. 


SECOND  DIVISION. 
No.  200.         KsNNBDT  V.  BuicK  and  Othbrs  (Ramsay's  Tbustbrs.) 

Process — Heduction — Sheriff-Court  Decree — Decree  of  Pomdmg  of  the 
Oround^^Bxecuiion  of  the  Decree. — ^An  extract  of  a  decr^  of  poinding  of 
the  ground  obtained  in  the  Sheriff  Court,  is  a  sufficient  warrant  for  the 
poinding ;  and  it  is  not  necessary  either  (1.)  to  obtain  letters  under  the 
Signet ;  or  (2.)  that  a  precept  or  warrant  to  poind  should  issue  from  the 
Sieriff  on  the  extract  decree. 

Feb.  17. 1852.  I^^^  defenders  in  this  action,  the  trustees  of  the  deceased  J<An 
"^^"^    Ramsay,  merchant,  Dundee,  raised  an  action  of  poinding  the 

bS^Ac^  ground  against  the  present  pursuer  before  the  Sheriff  of  Forfar- 
shire, in  which  action  they  obtained  decree  in  absence.  The 
decreet  was  extracted,  and  an  execution  of  poinding  returned  by  a 
messenger,  and  the  Sheriff  then  granted  warrant  to  sell.  The  pre- 
sent action  of  reduction  was  raised  to  reduce  the  summons,  in- 
terlocutors pronounced  and  execution,  on  various  grounds;  amongst 
others,  *^  Quarto^  because  the  execution,  grounds,  and  all  proceed- 
ings following  thereon,  were  illegal,  irregular,  and  incompetent, 
in  respect  it  proceeded  on  the  extract  decree  of  poinding  the 
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ground,  above  referred  to,  whereas  letters  of  poinding  the  ground  Feb.  17. 1852. 
passing  under  the  Signet,  ought  to  have  been  obtained  before  any    ^^V^ 
execntion  of  poinding  the  ground  could  conqpet^tly  be  proceeded  Bar<^  l^ 
with.*' 

The  Lord  Ordinary  (Cuninghame)  repelled  this  among  the  oiher 
reasons  of  reduction,  and  assoilzied  the  defenders.  Referring  to 
this  reason  in  bis  note,  he  says,  **  In  running  over  the  various  ques- 
tions raised  upon  poindings  of  the  ground  in  our  reports,  it  will 
be  found  that  nearly  half  of  them  originated  before  Sheriffs ;  and 
no  example  occurs  finding  the  Sheriff  <^annot  in  this,  as  in  other 
cases,  issue  a  warrant  to  carry  his  decree  into  execution  on  move- 
able effects  within  his  own  territory.  It  would  require  very  clear 
authority  to  establish  such  an  anomaly.  But  it  is  groundless. 
Mr  Bell,  II.  Com.  58,  expressly  says,  that  poindings  of  the  ground 
may  be  instituted  either  before  this  Court,  or  before  the  Sheriff^; 
he  repeats  the  same  doctrine  in  his  Principles,  §  2286.  Aitd 
there  are  numerous  examples  on  record,  in  which  such  processes 
have  been  reviewed  in  this  Court  by  advocation  and  suspension, 
without  such  an  objection  to  the  competency  being  indicated  as 
that  now  under  consideration,  Parker j  D.  2868 ;  TuUisy  18th  June 
1817 ;  Belly  3d  Dec.  1831 ;  and  many  others ;  voce  poinding  of  the 
ground,  competition,  &c. 
The  pursuer  reclaimed. 

The  Court,  before  further  answer,  remitted  to  **  Mr  Charles 
Neaves,  advocate,  to  make  such  enquiries  as  he  may,  on  hearing 
parties,  deem  proper  as  to  the  practice,  before  the  date  of  the 
diligence  act,  respecting  poindings  of  the  ground,  when  decree 
was  obt«dned  on  a  summons  in  the  Sheriff- Court,  in  order  to  as- 
certain whether,  in  such  decrees,  the  usual  practice  was  to  obtain 
letters  under  the  Signet,  or  whether  the  actual  poinding  was,  in 
such  cases,  carried  on  on  the  Sheriff-Court  decree ;  and  if  so, 
whether  the  poinding  proceeded  on  the  extracted  decree  without 
any  precept  or  warrant  issuing  thereon  from  the  Sheriff,  and  to 
what  extent  the  practice  of  either  kind  can  be  ascertained.'' 

Mr  Neaves  reported  that  he  had  applied  for  and  received  infor- 
mation from  the  Sheriff-Clerks  of  nine  counties,  as  also  from  the 
o£Bcers  of  the  Signet.  The  result  was  ^*  that  although  the  species 
of  diligence  referred  to  in  the  remit  is  of  comparatively  rare  oc- 
currence, and  although  its  mode  of  execution  is  not  always  trace- 
able, from  not  being  reported  or  returned  to  the  Sheriff-Courts, 
even  when  taken  out,  there  seems  to  have  been  a  usage  or  prac- 
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^eb.  17.  ]862.tice  established,  though  Dot  of  a  uniform  character,  Isty  of  execut- 
_       !^         ing  poinding  of  the  ground  on  SheriiF- Court  decrees  without  Signet 
Bniek,  ic.      letters;  and,  2</,  of  doing  so  on  the  precepts  attached  to,  or  in- 
corporated in,  the  Sheriff's  decrees,  without  separate  precepts  or 
warnings." 

At  the  debate, 

OgUvy  and  the  Solicitor- General  for  the  pursuer.  The  report 
shews  that  the  practice  contended  for  by  the  defenders  is  not  uni- 
form. Next,  all  our  institutional  writers  speak  as  if  it  were  neces- 
sary that  letters  under  the  Signet  should  be  obtained ;  Stair  ii.  vol. 
7,  and  iv.  23;  4  Bell's  ii.  Com.  59 ;  Kaime's  Law  Tracts,  4th  edition, 
179,  and  App.  No.  4;  Ersk.  ii.  8,  32;  Ross'  Lectures,  ii.  421. 
The  Books  of  Practice  also  support  the  pursuer's  view ;  Boyd's 
Judicial  Proceedings,  ed.  1814,  p.  201 ;  Drummond  on  the  She- 
riff Court,  ed.  1826,  p.  44 ;  Clark's  View  of  the  Office  of  Sheriff 
in  Scotland,  1824,  p.  80 ;  Darling  on  Messengers-at-arms,  ed. 
1840,  c.  16,  p.  169. 

Henderson  and  Buchanan  for  defenders.  The  extracted  decree 
contains  a  warrant  to  officers  of  court,  and  messengers-at-arms  to 
poind  and  distrain.  It  is  a  principle  that  a  Sheriff  can  carry  into 
effect  his  own  decree ;  Bell's  Prmc,  ed.  33,  sees.  2353 ;  Ersk. 
iv.  iii.  16;  Stair,  iv.  xxiii,  2,  referring  to  Act  1469;  Bankton,  iv. 
37,  1.  Sometimes,  indeed,  it  is  necessary  to  apply  for  Signet  let- 
ters, where,  for  instance,  a  farm  is  partly  in  one  county,  partly  in 
another.    1  and  2  Vict.  c.  1 14,  sec.  9 ;  Act  of  Sed.  24 ;  Diet.  1838. 

At  advising. 

Lord  Mkdwtn.  There  is  no  doubt  that  since  the  institution 
of  the  Court  of  Session,  a  poindmg  of  the  ground  was  an  execu* 
torial  of  that  Court  in  obtaining  payment  of  a  debitwn  fundi^  and 
that  it  was  also  a  diligence  upon  the  decree  of  a  Sheriff  upon  the 
same  ground.  All  our  authors  agree  in  this;  Bell's  Prin.  sec. 
2297 ;  and  the  Books  on  Practice.  The  question  now  is,  how  is 
execution  to  follow  upon  such  a  decree  of  the  Sheriff-court  ?  Now, 
we  must  attend  to  a  distinction  which  exists  between  the  execu- 
torials  on  the  decrees  of  the  Supreme  Court,  and  those  on  decrees 
of  the  Inferior  Court.  In  the  Supreme  Court,  it  is  the  sovereign's 
authority  which  calls  the  defender  into  Court,  and  which  is  again 
resorted  to,  to  carry  the  judgment  into  effect — warrant  being 
granted  for  letters  of  diligence  under  the  Signet  for  this  purpose. 
In  the  Sheriff-court,  the  course  is  different.  The  party  is  called  into 
Court  by  the  Sheriff,  and  with  the  exception  of  execution  by  per- 
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sonal  diligence  of  horning  and  caption,  he  has  power  to  execute  his  Feb.  ir.  1852. 
own  decrees.  At  one  time,  a  doubt  was  thrown  upon  his  power  to  5®?^^ ''' 
enforce  his  own  decrees  by  a  judgment  of  the  Court,  in  the  case  of 
Murray  t.  Bissetj  10th  May  1810.  But  the  subsequent  cases  of 
Haehumv.Reid^  4th  June  1824,  and  Gentle,  9th  July  1825,  removed 
this  erroneous  impression.  Among  the  decrees  which  a  Sheriff 
may  enforce,  is  a  poinding,  both  personal  and  real.  Now,  a  dif- 
ference is  observable  in  the  summons  of  poinding  the  ground  in 
the  Inferior  and  Supreme  Court.  In  the  Supreme  Court  (see 
Stair,  iv.  xxiii.  10),  the  proprietor  of  the  land  and  his  tenants  are 
summoned,  not  to  see  their  goods  poinded,  but  to  hear  and  see 
letters  of  poinding  the  ground  and  apprising  direct  by  decreet  of 
the  Lords  for  poinding,  &c.  Accordingly,  when  decree  is  ob» 
tained,  this  is  merely  a  warrant  for  the  executorials,  which  is  let- 
ters of  poinding  under  the  Signet.  The  style  in  the  Sheriff-court 
is  different.  It  authorises  a  direct  decree  for  poinding  by  the  au- 
thority of  the  Sheriff  himself ;  for  it  decerns,  &c.,  the  officers  of 
Court,  &c«,  to  pass,  search,  and  seek  for  the  moveable  goods,  &c., 
of  the  defenders  to  be  poinded  and  apprised,  &c.  In  the  Sheriff- 
court  formerly,  it  is  likely  that,  on  obtaining  the  decree,  applica- 
tion would  be  made  to  the  Sheriff  for  a  separate  warrant  to  carry 
it  into  effect ;  Stair,  iv.  xlvii.  1,  and  Ersk.  iv.  iii.  16.  When  exe- 
cution was  wished  upon  a  Sheriff's  decree  beyond  his  juris- 
diction, or  against  the  person,  the  form  was  to  apply  to  the 
Supreme  Court  to  pronounce  a  decree  conform,  on  which  letters 
under  the  Signet  issued.  By  degrees  alterations  were  introduced, 
and  by  sec.  1608,  c.  10,  it  was  enacted,  that  letters  of  horning  and 
execution  of  homing  be  direct  and  granted  by  the  Lords  of  Ses- 
sion, upon  all  acts,  decreets,  and  sentences  of  Sheriffs,  stewards, 
and  baillies.  Now,  then,  as  it  was  competent  to  apply  for  horning, 
which  might  be  followed  by  caption  upon  a  Sheriff^s  decree,  by  let- 
ters under  the  Signet,  I  have  no  doubt  that  a  practice  arose  quite 
unnecessary,  as  I  think,  except  in  very  peculiar  cases,  for  applying 
occasionally  for  letters  of  poinding,  or  of  poinding  the  ground,  from 
the  BiU-Chamber.  But  this  did  not  exclude  the  right  of  the 
Sheriff  to  authorise  such  poinding  by  issuing  his  own  precept,  or 
warrant  to  carry  his  decree  into  effect.  Nor  do  writers  on  the' 
Sheriff  Court  practice  ever  say  that  this  was  incompetent,  al- 
though they  may  speak  of  letters  from  the  Signet  as  the  more  com- 
mon case.  Now  there  seems  nothing  incorrect  in  the  procedure 
in  the  present  case.  The  extracted  decree  gives  full  waiTant  to 
poind  after  the  decemiture  under  the  summons,  and  any  separate 
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2.  precept  following  upon  it  might  not  be  incompetent,  but  I  cer- 
tainly think,  quite  unnecessary.    On  the  whole,  I  mm  tar  repet 

B^df&c!"    ling  the  reason  of  reduction. 

Lord  Justicb  Clbrk. — I  haye  come  to  the  same  result,  but 
with  more  difficulty.  The  practiee  appears  to  me  not  to  be  very 
precise.  If  the  practice  were  more  open,  I  confess  I  do  thmk 
letters  under  the  Sgnet  would  be  necessary,  but  I  should  be  un- 
willing to  disturb  the  practice.  Then,  as  to  the  other  point, 
whether  there  ought  to  be  a  precept  from  the  Sheriff  issued  on 
the  extract  decree,  in  principle  I  think  there  ought ;  but  on  the 
whole,  although  with  difficulty,  I  concur. 

Lord  Cockbubv  concurred.    In  principle,  be  thought 
letters  were  not  required. 

Lord  Murray  also  concurred. 

The  Court  adhered,  with  expenses. 

TV.  S.  Stewart,  S.S.C.,  Porsner't  Agent. 
•/.  S*  JohfutotM,  S.S.C.,  Defenders'  Agent. 


SECOND  DIVISION- 
^    AA1  Hbnnimg  v.  Howatson. 

Isiue — MaUoe  and  fvani  of  probahle  cau9€ — Arrestment  during  dependence^ 
— ^In  an  action  of  damages  for  injary  done  by  arrestments  uaed  during 
the  dependence  of  an  action  from  which  the  defender  was  assoilzied,  HM 
that  the  issue  must  put  the  question,  whether  the  arrestments  were  used 
^  maliciouslyy  and  witJumt  probable  cause," 

Feb.  17. 1852.     This  case  came  before  the  Court  for  the  adjustment  of  issues. 
^-•.T*"'     The  action  was  an  action  of  damages,  partly  on  account  of  injury 

Howatson!'  sustained  by  the  pursuer  from  arrestments,  used  by  the  defender 
on  the  dependence  of  an  action  brought  by  him  against  the  present 
pursuer  in  the  Sheriff-Court  of  Dumfries.  The  summons  set  forth 
that  Howatson  had  raised  an  action  against  the  present  pursuer 
Henning,  for  the  deliyery  of  certain  sheep  or  bogs,  or  failing  his 
doing  so,  for  the  sum  of  £79  :  4s.,  and  interest,  from  which 
action  the  present  pursuer  was  assoilzied ;  that  during  its  depen- 
dence Howatson  caused  arrestments  to  be  used  to  the  extent  of 
£350,  thus  greatly  exceeding  the  sum  due ;  that  one  of  the  arrest- 
ments was  used  in  the  Lockerbie  Lamb  Fair,  in  liie  open  market* 
in  presence  of  a  number  of  persons,  so  as  to  attract  much  obser- 
vation, in  the  hands  of  a  person  to  whom  the  pursuer  had  just  sold 
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certain  Iambs ;  and  that  these  arrestments  **  were  nimious  and  op- Feb.  ir.  1852. 
pressive,  and  were  used  maliciously  and  unnecessarily^  and  to  an    ^^^^7'^^ 
extent  and  in  a  manner  wholly  unjustifiable."  HomittoiL' 

The  issue  proposed  by  the  pursuer  was,  **  It  being  admitted^ 
&c.,  that  the  defender  raised  the  siud  action  against  the  pursuer, 
that  the  pursuer  was  ultimately  assoilzied  from  the  said  action ; 
and  that  on  or  about  the  2d  day  of  August  1843,  the  defender 
raised,  or  caused  raise,  a  precept  of  arrestment  on  the  dependence 
of  the  said  action.  Whether  the  defender  wrongfully,  maliciously, 
and  oppressively,  executed,  or  caused  execute,  the  said  precept  of 
arrestment — ^by  using,  &c.,  &c.,  all  to  the  loss,  injury,  and  damage, 
of  the  pursuer  ?"  The  defender  maintained  that  the  pursuer  was 
bound  to  insert  in  the  issue,  m  addition  to  the  word  **  maliciously," 
the  words  *^  without  probable  cause,"  and  proposed  this  issue, 
**  whether  the  defender  wrongfully,  oppressively,  maliciously,  and 
without  probable  cause,  executed,  or  caused  execute,  the  said 
precept  of  arrestment,"  &c.,  &c. 

The  point  was  reported  by  Lord  Ordinary  (Colonsay.) 

Pattison  for  the  pursuer.  The  cases  previous  to  that  of  Brodie 
v.  Yaunfff  19th  February  I8CI9  do  not  throw  much  light  on  the 
presetit  question.  In  the  case  of  Lard  Duffus  v.  Davidson  and 
Gyne^  17th  July  1828,  4  Mur.  558,  the  gist  of  the  action  was 
stated  by  the  Lord  Chief  Commissioner  to  be  malice,  and  want  of 
probable  cause.  In  the  discussion  in  the  case  of  Brodie  v.  Young^ 
it  was  said  that  there  was  no  case  where,  in  an  action  of  damages, 
an  issue  was  taken  without  malice  and  probable  cause.    But  in 

Rutherglen 1843,  unreported,  the  issue  was  *'  wrongfully, 

nimiously,  oppressively,  and  injuriously,"  without  malice,  even. 
Again,  in  Roberts  v.  Wallace  and  Douglas^  also  unreported,  an 
issue  was  approved  of  by  First  Division,  without  either  malice  or 
want  of  probable  cause.  The  case  of  Brodie  did  not  decide  that 
both  malice  and  want  of  probable  cause  were  necessary.  There 
the  pursuer  did  not  wish  to  take  even  malice. 

Maefarlane  and  the  Dean  of  Faculty  were  for  the  defenders. 

Lord  Justice-Cjlerk.  The  distinction  is  plain  between  the 
case  in  which  it  is  enough  to  prove  malice,  and  in  which  both 
malice  and  want  of  probable  cause  must  be  proved.  It  is  a  dis- 
tinction we  were  first  made  acquainted  with  by  Lord  Eldon,  in  the 
case  of  Arbuthnot.  When  a  person  exercises  a  legal  right  in  the 
ordinary  use  of  legal  forms  of  procedure  and  diligence,  the  law  holds, 
if  it  is  said  he  has  abused  that  right,  that  you  must  prove  malice,  and 
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Feb.  17. 1862.  that  you  must  also  shew  that  he  had  no  probable  cause  for  that  which 
Henninff  v.  ^®  ^*^*  Accordingly  that  was  put  into  the  issue  in  the  case  of 
Howatson.  HaUam  y.  Gye^  22d  December  1835>  which  was  an  action  on 
account  of  the  arrestment  of  the  person  as  a  mode  of  obtaining 
bail  for  an  action  to  be  brought.  Otherwise  you  would  deter 
people  from  taking  measures  to  enforce  their  legal  rights.  The 
word  ^*  oppressively"  is  in  both  issues.  I  do  not  see  the  use  of 
that. 

Lord  Murray.  I  should  be  sorry  to  differ,  but  I  hold  the  law 
to  be  this,  that  the  defender  may  prove  there  was  probable  cause 
as  a  defence.  In  the  case  of  Brodie  nothing  more  was  done  than 
to  allow  the  pursuer  to  put  in  his  libel  malice  and  want  of  pro- 
bable cause ;  the  Court  was  not  then  settling  the  issue.  To  in- 
troduce these  words  in  the  issue  taken  by  the  pursuer  seems  to 
me  inconsistent  with  the  proper  form  of  issues,  which  should  al- 
ways be  positive.  The  defender  may  take  an  issue,  saying  the 
arrestment  was  used  with  probable  cause. 

Lord  JusticB'>Clbrk.  The  point  raised  by  your  Lordship  is 
an  important  one,  and  I  am  aware  it  is  the  opinion  of  English 
lawyers  that  there  was  a  great  error  all  along  in  the  structure  of 
Scotch  issues,  and  that  the  matter  you  refer  to  was  a  matter  to  be 
rabed  in  defence  at  the  trial.  But  we  can  hardly  go  back  now, 
and  alter  the  whole  principle  of  our  issues. 

The  other  judges  concurred  with  the  Lord  Justice-Clerk. 

The  Court  deleted  the  word  "  oppressively,"  and  substituted 
the  words,  ^^  without  probable  cause." 

William  Masan^  S.S.C.,  Pursuer's  Agent. 
Brodie  and  Kennedy,  W.S.,  Defender's  Agents. 


SECOND  DIVISION. 

No.  202.  Petition,  Young,  for  Appointment  of  Judicial  Factor. 

Factory — Joint  Adventure — Winding-up — Share  of  deceaaed  Partner.^^ 
Circumstances  in  which  the  Court,  on  the  application  of  the  execntor  of 
one  of  three  parties  who  had  entered  on  a  joint  railway  contract,  ap- 
pointed a  factor  to  wind  up  the  affairs  of  the  copartnery,  the  other  two 
partners  being  both  alive  and  solvent 

^^^•^^•jy^'     This  petition,  which  was  presented  by  the  executor  of  the  de- 
Pet.  Young,    erased  Alexander  Young,  builder  in  Falkirk,  set  forth ; — That  the 
deceased  was  a  partner  of  the  company  of  Daniel  CoUins,  Alex- 
ander Young,  and  Peter  Feely,  railway  contractors.  They  entered 
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on  three  several  contracts  with  the  Edinburgh  and  Bathgate  Rail-^^^-  ^7. 1852. 
way  Company,  for  the  execution  of  three  contracts,  known  by  thep^^  ^oan 
name  of  the  Bathgate,  Houston,  and  Uphall  Branch  contracts, 
for  the  sum  altogether  of  £47,383,  13s., — extra  work  to  be  paid 
for  according  to  its  value.     The  two  former  were  finished  in  No- 
vember 1849,  and  taken  off  the  contractor's  hands  in  November 

1850.  The  Uphall  Branch  works  were  stopped,  and  remain  still 
unfinished.  Toungdied  on  27th  January  1851,  leaving  the  present 
petitioner  hb  sole  executor.  No  settlement  of  accounts  has  ever 
taken  place  between  the  sai^  company  of  contractors  and  the 
Railway  Company,  and  a  large  balance  still  remains  due  to  the 
contractors  by  the  Railway  Company,  stated  in  the  petition  gene- 
rally, as  being  £16,754: 16:  10.  Since  the  dissolution  of  the 
company  by  Young's  death,  no  progress  has  been  made  in  wind- 
ing up  its  affairs, — debts  due  to  it  have  not  been  recovered,  and 
debts  due  by  it  have  not  been  paid.  The  business  books  are  un- 
balanced, and  the  state  of  the  partner's  accounts  unascertained. 
The  petition  therefore  prays,  that  a  neutral  person  be  appointed 
to  collect  and  administer  the  property  of  the  company,  and  to 
wind  up  its  affairs,  with  power  to  realise  and  recover  the  haill 
effects  of  the  company,  to  pay  all  debts  due  by  the  company,  to 
balance  the  company's  books,  adjust  the  accounts  of  the  partners 
inter  se^  and  divide  the  residue  of  the  estates  among  the  two  sur- 
viving partners  and  the  petitioner,  as  executor  of  Toung. 

Answers  were  lodged  for  Collins  and  Feely.  In  these  they  ex- 
plained that  the  Bathgate  and  Houston  contracts  were  not  com- 
pleted till  3l8t  July  1851,  and  that  the  obligation  to  maintain  the 
works  on  the  Uphall  contract  did  not  expire  till  8th  November 

1851.  They  stated  that  the  business  of  the  joint  adventure  had 
been  managed  almost  entirely  by  Collins ;  that  Young  had  ad- 
vanced very  little  to  the  stock,  while  Collins  for  himself  and  Feely 
had  advanced  several  thousands  of  pounds ;  that  since  Youngs 
death  great  progress  had  been  made  not  only  in  the  completion 
of  the  works,  but  in  ascertaining  the  contractor's  claims  and 
winding  up  generally,  and  that  matters  were  going  on  as  quickly 
as  possible  ;  that  all  accounts  rendered  against  the  Company  had 
been  discharged ;  that  the  settlement  of  accounts  with  the  Rail- 
way Company  was  the  subject  of  a  submission  to  Mr  Grainger, 
C.E.,  in  which  submission  as  much  progress  was  being  made  as 
could  be ;  that  such  payments  to  account  as  have  been  made  to 
Collins,  as  acting  for  the  company,  have  been  shared  by  him 
with  his  co-adventurers ;  that  to  the  present  petitioner,  since  his 
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Feb.  17. 18(;2.  father's  death,  about  £315  have  been  pdd,  in  addition  to  8uma 
PetYounff;    P*^^  ^  ^*®  father  during  his  lifetime. 

Millar  and  the  Dean  of  Faculty  appeared  for  the  petitioners. 

Gordon  and  Inglis  for  the  respondents  objected.  If,  on  the 
vague  allegations  of  the  petitioners,  the  surviving  partners  are  to 
be  deprived  of  the  management  of  the  concern,  whenever  a  partner 
dies,  a  factor  will  be  applied  for  by  others.  Here  the  contract 
does  not  contain  a  clause  authorising  the  surviving  partners  to  wind 
up,  but  it  is  a  rule  of  common  law  that  they  may  do  so.  The  re- 
spondents have  done  all  they  can  td  expedite  a  settlement.  The 
application  is  a  novel  one.  We  have  a  joint  adventure  by  three 
skilled  person  to  execute  a  certain  work.  One  dies.  That  does  not 
put  an  end  to  the  adventure.  Accordingly,  the  work  went  on  after 
Young's  death.  Now,  the  work  having  come  to  an  end,  let  us 
see  the  position  of  the  parties.  This  is  not  an  ordinary  partner-- 
ship,  and  the  only  debt  to  be  collected  is  the  debt  due  by  the  Rail- 
way Company.  What  then  is  to  be  the  office  of  the  judicial  fac- 
tor ?  He  is  to  take  the  place  of  the  respondents  in  the  submis- 
sion, to  the  effect  of  getting  payment  of  L.  16,000  or  as  much  as 
the  Railway  Company  owes ;  and  next,  to  go  on  to  balance  the 
books,  and  to  fix  the  shares  in  which  the  L.  16,000  is  to  be  di- 
vided between  the  different  partners.  But  no  officer  the  Court  can 
appoint  as  judicial  factor  has  jurisdiction  to  do  anything  of  the 
kind ;  for  the  winding  up  of  partnership,  the  realising  of  funds,  and 
balancing  of  books,  is  the  subject  of  count  and  reckoning  only. 
There  is  no  allegation  of  insolvency,  or  incapacity,  or  disqualifi- 
cation on  the  part  of  the  partners,  to  wind  up.  Therefore,  the 
respondents  are  only  standing  on  their  undoubted  rights,  when 
they  say  we  will  keep  matters  in  our  own  hands. 

Lord  Justice  Clerk. — I  am  for  granting  the  prayer.  This  is 
an  adventure  of  contractors  to  execute  different  jobs.  They  have 
large  advances  to  make,  great  payments  to  receive,  and  great 
outlay  going  on.  In  an  advanced  stage  of  the  work  one  partner 
dies,  and,  it  is  admitted,  his  executor  has  received  only  a  small 
sum  to  account  of  his  share.  He  denies  he  has  seen  any  accounts^ 
and  it  is  remarkable  that  the  answers,  while  positively  averring 
there  are  such,  make  no  statement  of  their  result,  and  the  respon- 
dents themselves  tell  us  that  there  are  extra  advances  by  Collins^ 
and  that  he  has  large  claims  for  personal  services  against  Toung* 
Hence,  he  contemplates  a  lawsuit  for  retention  of  the  sum  he 
claims  from  the  otherwise  admitted  share  of  Young.  Well,  since  Ja- 
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nuary  1851  nothing  has  been  done  as  to  the  settlement  of  accounts  Feb.  17. 1852. 
between  the  partners.  They  did  not  necessarily  stand  still  be*p  ^ 
cause  they  could  get  nothing  from  the  Company.  They  might  have 
got  die  AanB  stmek  in  an  arbitration.  Was  it  not  the  business 
of  the  two  surviving  partners  wh«i  die  other  one  died,  to  have  had 
the  shares  of  the  different  partners  immediately  ascertained  ?  It 
is  said  now  that  the  other  partners  are  to  remain  in  possession  of 
their  right  to  receive  the  money,  unless,  to  be  sure,  an  action  of 
count  and  reckoning  may  be  raised,  on  which  diligence  may  follow^ 
and  thus  the  Railway  Company  be  interpelled  from  paying  anybody. 
Is  it  expedient  for  the  interests  of  these  parties  that  the  son  of 
the  person  who  is  dead  shall  be  obliged  to  come  forward  as  a 
separate  party  in  this  submission?  There  is  no  novelty  in  the  ap- 
plication. 

LfORD  Medwtk.  I  entirely  concur.  I  proceed  on  this ;  Toung 
died  in  January  1851,  and  since  then  nothing  effectual  has  been 
done  in  regulating  the  rights  of  the  partners.  Mr  Gramger,  the 
arbiter,  is  not  the  proper  person  to  do  that,  he  has  only  to  fix  what 
is  due  to  the  contractors  by  the  Railway  Company ;  but  in  regard 
to  the  respective  rights  of  the  partners  in  these  contracts  there  is 
a  great  deal  to  settle. 

Lord  Cockburn*  I  take  an  opposite  view.  I  consider  that 
at  common  law  when  a  copartnery  is  dissolved  by  the  death  of  one, 
the  duty  of  winding  up  is  vested  in  the  survivors.  True,  the  right 
may  be  abused,  and  the  Court  may  be  called  on  to  controul  the 
natural  and  legal  winder-up ;  but  to  justify  the  interference  of  the 
Court  it  is  necessary  to  state  and  prove  a  sufficient  case,  not  to 
give  mere  general  statements.  But  nothing  of  the  kind  is  here 
given.  I  see  no  great  delay.  At  the  utmost  it  is  only  a  year ; 
besides  one  contract  was  only  finished  last  August,  and  an  interim 
payment  is  made.  Considering  the  ordinary  course  of  legal  pro- 
ceeding, I  see  no  delay  to  excite  surprise  and  suspicion.  As  to 
fraud,  nothing  of  that  kind  is  stated.  I  see  no  opposite  interest 
in  the  party  resisting  the  application.  His  interest  is  the  same  as 
that  of  the  party  making  it,  to  get  as  much  from  the  common 
debtor  and  as  soon  as  possible.  If  any  thing  goes  wrong  both 
parties  have  remedies  at  law.  But  this  proposal  supersedes  the 
common  law.  The  proposal  is  to  place  the  estate  under  legal 
sequestration,  to  be  managed  by  an  officer  of  Court.  My  impres- 
sion is  that  the  proceeding  is  strongly  tainted  with  novelty — ^not 
new  absolutely,  perhaps,  for  there  are  few  things  in  law  absolutely 
new.     But  I  was  surprised  at  the  application  when  reading  the 
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^^^J^!^^^'  petition,  and  I  looked  for  a  statement  of  fraud  to  be  made  at  the 
Fet.  Young,  ^*^'  ^^^  ^^  *^®  application  is  new,  I  doubt  if  it  will  be  new  here- 
after. For  there  is  nothing  peculiar  in  this  case.  There  is  only 
the  dissolution  of  the  company  by  the  death  of  one  of  the  partners; 
and  it  is  said  the  legal  winder-up  shall  be  set  aside,  and  matters 
thrown  into  the  Court.  The  consequence  will  be,  that  whenever 
a  company  is  dbsolved  by  the  death  of  one  of  its  partners,  if  the 
slightest  circumstance  occurs  in  the  winding  up  of  its  affairs  by 
the  surviving  partners  to  dissatisfy  the  executors  of  the  deceased, 
they  will  make  application  to  the  Court  to  have  the  affairs  of  the 
company  settled  by  some  other  than  the  survivors,  to  the  great 
delay,  and  annoyance,  and  loss  of  all. 

Lord  Murray.  Two  facts  are  clear,  first,  the  adventure  is  at 
an  end ;  next,  one  of  the  three  partners  is  dead.  Suppose  the  ad- 
venture  were  at  an  end,  and  all  three  alive,  would  not  the  right  of 
each  be  as  good. as  the  right  of  the  others  ?  Now  one  is  dead,  but 
we  have  his  executor.  Is  he  not  as  much  entitled  to  the  favour  of 
the  Court  as  his  father  would  have  been  ?  Would  not  the  father, 
if  alive,  have  right  of  management  to  protect  his  interests  ?  The 
son  has  even  greater  right — certainly  not  less.  The  respondents 
say  to  the  petitioner,  ^'  You  may  bring  an  action  of  accounting 
against  us ;"  "why  not  you,"  the  petitioner  may  answer,  *•  against 
me  as  well?  I  have  as  much  right  to  the  possession  of  the  subjects 
as  you."  This  is  a  different  case  from  that  of  a  company  esta- 
blished by  contract  of  copartnery,  and  going  on.  I  give  no  opi* 
nion  as  to  that,  I  confine  myself  to  the  special  case  before  the 
Court,  where  the  adventure  is  completely  at  an  end. 

The  Court  granted  the  prayer  of  the  petition  "  to  the  extent 
after  mentioned : — Nominate  and  appoint  Mr  Kenneth  M'Eenzie, 
accountant  in  Edinburgh,  to  be  judicial  factor  on  the  estate  of 
the  said  company  of  David  Colins,  Alexander  Toung,  and  Peter 
Feely,  and  for  winding  up  the  affairs  of  that  company,  with  power 
to  realise  and  receive  the  haili  effects  of  the  company  ;  to  pay  all 
debts  due  by  the  company ;  to  balance  the  company's  books,  with 
reference  to  the  accounts  and  claims  of  the  partners  inter  n^ 

Jcrnies  Gordon^  Jvn,^  W.S.,  Petitioner's  Agent 
Baxter  and  Macdougcdl,  W.S.,  Respondent's  Agents. 
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SECOND  DIVISION 

Butler  or  Waterston  v.  Kirkpatrick.  No.  203. 

Process — Beclammg  Note — Interlocutor  final  by  inadvertency — 

Act  48  Geo.  III.  c.  151. 

In  this  action  (which  was  an  action  of  reduction)  the  defender  Feb.  17. 1852. 
failed  to  lodge  revised  answers,  and,  on  24th  January  1862,  the  T"^''^*^ 
Lord  Ordinary  (Colonsay)  in  respect  of  their  failure,  reduced,  Kirkpatrick. 
decerned,  and  declared  in  favour  of  the  pursuer.  The  reclaim- 
ing days  were,  by  a  mistake  of  the  defender,  allowed  to  elapse, 
without  a  reclaiming  note  being  presented  by  him,  to  have  him- 
self reponed.  AppUcation  was  made  to  the  Lord  Ordinary  under 
48  Geo.  III.  c.  151,  which  provides,  '*  that  if  the  reclaiming  or  re- 
presenting days  against  an  interlocutor  of  a  Lord  Ordinary  shall^ 
from  mistake  or  inadvertency,  have  expired,  it  shall  be  competent, 
with  the  leave  of  the  Lord  Ordinary,  to  submit  the  said  interlo- 
cutor, by  petition,"  to  review ;  *'  but  declaring  always,  that  in  the 
event  of  such  petition  being  presented,  the  petitioner  shall  be  sub- 
jected in  the  payment  of  the  expenses  previously  incurred  in  the 
process  by  the  other  party."  And  on  11th  February  1852,  the 
Lord  Ordinary  pronounced  an  interlocutor,  by  which  he  ^^  allows 
the  defender  to  submit  to  review  of  the  Lords  of  the  Second  Di- 
vision the  interlocutor  of  the  24th  January  1852,  in  terms  of  the 
Act  48  Geo.  IIL  c.  151,  sec.  16." 

The  case  was  called  on  the  14th. 

Macfarlane  for  the  reclaimer.  Although  the  Act  of  Sederunt 
speaks  of  a  petition  as  the  proper  mode  of  applying  for  review 
of  an  interlocutor  final  through  inadvertency,  still,  in  the  case  of 
BennetY.  Papery  19th  Feb.  1833,  11  S.  414,  it  was  held  that  a 
reclaiming  note  was  the  proper  form. 

Buchanan  was  for  the  pursuer. 

The  Court,  while  entertaining  no  doubt  as  to  the  competency 
of  the  reclaiming  note,  in  the  circumstances  thought  that  it  was 
necessary  the  case  should  go  to  the  roll,  to  be  judged  of  in  the 
ordinary  course,  and  the  defender  reponed  by  the  Inner  House, 
rather  than  that  the  case  should  be  remitted  back  to  the  Lord 
Ordinary  to  repone  the  defender,  as  in  *the  case  of  a  decree  in 
absence. 
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Fcb^^l7^62.     rpjjg  ^j^gg  accordingly  appeared  again  to-day,  when  the  defender 
Butler  o.        was  reponed  on  payment  of  expenses. 

John  CuUenj  W.S.,  Pursuer's  Agent. 

John  Murray  junior  J  S.S.C.,  Defender's  Agent. 


Eirkpatrick. 


FIRST  DIVISION. 

No.  204.  GiLMouR  17.  Craig  and  Others. 

8  and  9  VicL,  c,  88 — Parochial  Board— Statutory  Qualification— Ititer^ 
diet — Expenses, — ^Members  of  a  parochial  board  having  been  interdicted 
from  acting  as  such,  in  respect  of  the  want  of  the  statatory  qaalifica- 
tion : — Held  that  they  were  liable  in  the  expenses  of  the  proceedings 
against  them. 

Feb.  18. 1862.     This  was  a  note  of  suspension  and  interdict  at  the  instance  of 
/-^T^'    Allan  Gilmour  of  Eaglesbam,  member  of  the  Parochial  Board  of 

Craig,  &C.'  the  parish  of  Mearns,  and  was  directed  against  John  Craig  and 
others,  for  the  purpose  of  preventing  them  from  acting  as  mem- 
bers of  the  Parochial  Board,  ^^  so  long  as  the  said  respondents  do 
not  possess  the  statutory  qualification"  of  L.20,  as  the  yearly 
value  of  lands  and  heritages  (8  and  9  Vict.,  c.  83,  sec.  22,)  en* 
titling  them  to  act  as  members  of  the  Board.  The  original  com- 
plainer  having  died,  his  trustees  were  sisted  in  his  room.  The 
note  also  prayed  the  Court  to  suspend  certain  proceedings  of  the 
Board  in  which  the  respondents  had  taken  part. 

The  respondents,  in  their  answers,  maintained  that  the  value 
here  spoken  of  is  the  value  to  be  estimated  for  the  purpose  of 
assessment,  and  for  no  other  purpose.  They  averred  that  the 
members  of  the  Parochial  Board,  including  the  original  suspender, 
always  up  to  the  presenting  of  the  note  of  suspension  in  this  case, 
acted  on  the  understanding  and  belief  that  L.20  gross  value  af- 
forded and  constituted  the  qualification  for  members  of  the  Board ; 
and  they  pleaded  that,  although  the  suspenders  were  right  in 
holding  the  respondents  unqualified,  this  was  not  a  case  for  sus- 
•  pension  and  interdict.  The  proper  course  would  have  been  to 
obtain  the  opinion  and  direction  of  the  Board  of  Supervision,  or 
other  sufficient  legal  opinion  on  the  subject.  At  same  time,  the 
respondents  were  willing  to  allow  judgment  to  go  against  them  in 
terms  of  the  interdict,  provided  expenses  should  not  be  asked 
from  them. 

To  this,  however,  the  suspenders  would  not  accede ;  a  record 
nas  therefore  made  up,  and  the  Lord  Ordinary  (Cuninghame) 
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**  in  respect  it  is  not  denied  that  the  respondents,  John  Craig  and  Feb.  is.  1862. 
John  Pollock  are  not  proprietors  at  present  in  the  parish  of^./^''^*^ 

•ar  i_  J      1  -111  •  •   Grumour  v. 

Mearns  to  the  extent  and  value  required  hy  the  statute  in  consti-  Craig,  &c. 
tuent  members  of  the  Parochial  Board  of  the  said  parish,  finds 
that  their  acting  in  that  capacity  was  incompetent  and  illegal ; 
therefore,  sustains  the  reasons  of  suspension  as  against  them.  .  .  . 
Finds  the  suspenders  entitled  to  expenses,  &c."  His  Lordship 
added  the  following  note : — **  The  plea  chiefly  relied  on  by  the 
respondents  is,  that  any  proceedings  against  them  by  suspension 
and  interdict  is  incompetent,  referring  to  certain  precedents  in 
this  Court,  and  in  the  House  of  Lords,  finding  that  the  elections 
of  Town  Councils,  and  similar  bodies,  must  be  challenged  by  de- 
clarator or  reduction^  and  not  by  suspension.  The  Lord  Ordinary 
has  no  idea  that  these  authorities  rule,  or  at  all  apply  to  the  pre- 
sent case.  The  present  is  not  a  disputed  election  on  a  vacancy, 
it  is  a  case  of  gross  intrusion,  when  parties  destitute  of  the  statu- 
tory qualification  are  attempting  to  act  without  a  title*  It  is  surely 
competent  to  check  such  an  intrusion  by  interdict.  There  are  in- 
numerable cases  where  the  Court  is  bound  to  protect,  by  interdict, 
parties  injured  by  such  lawless  conduct,  more  especially  when  in* 
stantfy  verified*  For  example,  by  statute,  road  trustees  must  gene- 
rally have  £100  of  valuation  in  every  county  where  they  act;  but 
surely  if  a  proprietor,  valued  only  at  £50  in  the  cess  books,  or 
having  his  valuation  in  another  county,  threatened  to  act,  and  in- 
truded himself  among  the  legal  trustees,  the  Court  would  be  bound 
to  stop  such  a  party,  by  interdict,  from  acting," 

Against  this  interlocutor  the  respondents  presented  a  reclaiming 
note,  praying  the  Court  to  ^^  recal  the  said  interlocutor,  to  recal  the 
said  interdict,  to  refuse  the  prayer  of  the  said  note  of  suspension 
and  interdict,  and  find  the  suspenders  liable  in  expenses  to  the  re- 
spondents." 

Pattison  and  Inglis  for  the  reclaimers;  We  do  not  mean  to 
maintain  that  the  reclaimers  were  possessed  of  the  statutory  quali- 
fication for  members  of  the  Parochial  Board.  The  question  is 
now  one  of  expenses.  Gilmour  does  not  complain  of  any  personal 
injury  to  himself  as  a  member  of  the  Board.  He  pursues  as  one 
of  the  public.  In  these  circumstances  it  is  hard  that  we  should 
be  liable  in  expenses. 

Wood  and  Dean  of  Faculty  for  the  suspenders. 

The  Lord  President. — The  suspeuders*  allegations  being  a(i- 
roitted,  expenses  must  follow. 
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Feb.  18. 1852.     The  other  Judges  concurred. 

Giimoar  v.  The  CouRT  therefore  refused  the  reclaiming  note  with  addi- 

***  ^      tional  expenses. 

Hunter  Blair^  and  Cowan^  WS.»  Suspenders'  Agents. 
Patrick  GrahatOf  W.S.^  Respondent's  Agent. 


FIRST  DIVISION. 
No.  206.  M'DouALLs  t?.  M^Douall. 

Marriage — DamicHe — Legitimation. — ^A  domiciled  Scotchman  having 
married  in  Edinburgh  a  domiciled  Englishwoman,  bj  whom  he  had  had 
children  bom  to  him  in  England — HMj  that  the  doctrine  of  legitimation 
per  subseguene  matrtmonium  applied. 

Feb.  18. 1852.  This  was  a  declarator  of  legitimacy.  The  pursuers  are  the 
^^rtT"^'^  children  of  Colonel  James  M'Douall,  heir  of  entail  of  the  estate 
HO^oiiall.  of  Logan,  in  the  coimty  of  Wigton,  and  of  Bankton,  in  the  county 
of  Haddington.  Colonel  M^Douall  was  from  his  birth,  and  still 
is,  domiciled  in  Scotland.  A  contract  of  marriage  was  executed 
between  him  and  Mrs  M'Douall  in  Edinburgh  in  1847.  It  was 
admitted  that  Mrs  M^Douall  is  a  native  of  England,  and  never 
resided  in  Scotland  till  after  the  birth  of  the  pursuers. 

Defences  were  lodged  for  Colonel  and  Mrs  M^Douall,  admitting 
generally  the  whole  facts  and  conclusions  of  the  summons.  De- 
fences were  also  lodged  for  Roland  James  M^Douall,  grandson  oi 
the  deceased  Andrew  M'Douall,  formerly  of  Logan,  and  brother  of 
Colonel  M'Douall,  now  of  Logan.  These  defences  bore,  that 
the  mother  of  the  pursuers  did  not  reside  in  family  with  their 
father  in  England,  and  formed  no  part  of  his  establishment,  so 
that  his  domicile  might  be  taken  to  be  hers.  It  was  pleaded, 
therefore,  that  the  connection  between  the  parents  of  the  pur- 
suers having  been  unquestionably  illicit  in  its  character  originally, 
and  with  no  view  to  marriage — ^their  birth  having  taken  place  in 
England  while  the  connection  possessed  that  character,  and  their 
mother  having  been  domiciled  in  England  at  and  subsequent  to 
their  birth — the  doctrine  of  legitimation  per  subsequens  matrimo^ 
fdurn  does  not  apply  to  the  case. 

Proof  was  led  by  both  parties,  and  thereafter  the  Lord  Ordi- 
nary (Ivory)  "  having  especial  regard  to  the  fact  (admitted  in  the 
defences),  that  the  father  of  the  pursuers  is  a  native,  and  has 
always  been  a  domiciled  Scotchman :    Finds,  declares,  prohibits. 
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and  discharges  simpliciter,  in  terms  of  the  libel ;  but,  in  the  circum-Feb.  is.  1852. 
stances,  finds  no  expenses  due,  and  decerns.'  „  ^^^' 

^  M'Doualla  v. 

In  a  note  his  Lordship  remarked, — ^^  As  to  the  paternity  of  the  M'DonaU. 
pursuers*  the  proof  leaves  no  room  for  doubt,  while,  on  the  ques- 
tion of  legitimation,  again,  (with  its  correlative  patrimonial  re- 
sults,) the  authority  of  the  House  of  Lords'  judgment  in  the  for- 
mer cases  of  M'Douall  and  Munro  is  absolute  and  conclusive." 

The  defender  reclaimed. 

Moir  and  Dean  of  Faculty  for  the  reclaimer. 
T.  Mackenzie  and  Marshall  for  the  respondents. 

The  Lord  Prbsidbnt.  I  cannot  come  to  a  different  conclu- 
sion from  the  Lord  Ordinary.  According  to  the  decisions  we 
have  already  pronounced  his  judgment  is  correct. 

Lord  Fullerton.  I  am  of  the  same  opinion.  The  whole 
tacts  of  the  case  here  are  admitted.  The  effect  of  this  marriage 
is  to  make  the  lady  a  Scotchwoman ;  and  therefore  the  principle 
of  legitimation/?^  subsequens  matrimonium  applies. 

Lord  Cuninghame.  So  many  cases  of  importance  have  occur- 
red of  late  in  our  practice,  relative  to  the  law  of  marriage  and 
legitimacy,  that  few  points  in  them  now  remain  undecided.  If 
the  pursuer's  father  was  a  domiciled  Scotsman,  there  can  be  no 
doubt  that  his  children,  though  born  in  England,  were  legitimated 
by  the  contract  of  marriage  executed  between  them  in  Scotland 
in  1847.  The  case  of  MunrOf  as  contrasted  with  the  Strathmore 
and  Rois  case,  settled  that  point  incontrovertibly.  Some  coun- 
tenance was  given,  in  the  case  of  Strathmore  and  Cromarty^  to 
the  rule,  that  bastardy  in  England  was  indelible^ — but  that  idea  is 
exploded  by  the  case  of  Fovlis.  When  the  father  is  a  domiciled 
Scotsman,  who  subsequently  marries  the  woman,  she  follows  his 
domicile ;  and  the  marriage  is,  to  all  intents  and  purposes,  a  Scotch 
marriage.  In  this  view,  the  interlocutor  under  review  is  incon- 
trovertible. 

Lord  Ivory  also  adhered  to  his  former  opinion  as  Lord  Or- 
dinary. 

The  Court  therefore  refused  the  reclaiming  note,  and  adhered 
to  the  Lord  Ordinary's  interlocutor. 

Arthur  Campbell^  W.S.,  Agent  for  Pursuers. 

Brodies  Sf  Kennedy,  W.S.,  Agents  for  Defender. 

Murray  4r  BeUhj  W.S*,  Agents  for  Colonel  and  Mrs  M^Douall. 
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FIRST  DIVISION. 

No.  206.  Menzies  v,  Menzies. 

Entail  Amendment  Act— II  and  12  Vict.,  c,  36,  sec.  43 — ProJubiUon against 
sale — Defect  in  Resolutive  Clause, — Where  the  resolutive  clause  of  a  deed  of 
entail  is  framed  od  the  principle  of  specific  enumeration,  and  does  not 
specify  sales  and  alienations : — Held  that  the  prohibition  against  sales,  &c., 
was  defective,  and  that,  therefore,  the  statute  applied. 

Feb.  18. 1852.     This  was  a  declarator  at  the  instance  of  Ronald  Stewart  Menzies 

j^^^y^^'^    of  Culdares,  to  have  it  declared  that  the  entail  of  the  lands  of 

Menzies.         Culdares  and  others  is  defective  in  regard   to  the   prohibition 

against  sales  and  alienations,  and  that,  therefore,  in  virtue  of  the 

10th  and  1 1th  Vict.,  c.  36,  sec.  43,  the  pursuer  is  entitled  to  enjoy 

or  dispose  of  the  estate  as  if  held  by  him  in  fee-simple. 

The  prohibitory,  irritant,  and  resolutive  clauses  in  the  various 
deeds  enumerated  in  the  summons  are  in  the  following  terms : — 
**  And  sicklike,  it  is  hereby  specially  provided  and  declared,  as  an 
express  quality  and  condition  hereof,  that  it  shall  be  noways  liesome 
to,  nor  in  the  power  of,  the  said  James  and  Archibald  Menzies, 
or  any  of  the  heirs  of  tailzie  and  provision  above  mentioned,  con- 
tained in  the  foresaid  nomination  and  disposition  of  tailzie,  or  in 
these  presents,  succeeding  in  the  right  of  the  lands  and  others  fore- 
said, by  virtue  of  the  foresaid  disposition  and  tailzie,  or  of  these 
presents,  to  sell,  annailzie,  dispone,  dilapidate,  nor  put  away,  the 
foresaid  lands  and  estate  simpliciter^  or  any  part  or  portion  there- 
of, nor  to  innovate  or  infringe  the  foresaid  disposition,  nomina^ 
tion,  and  tailzie,  or  these  presents,  nor  to  contract  debt,  nor  to 
suffer  adjudications  to  be  led,  or  at  least  to  expire  unredeemed, 
for  any  of  the  debts  or  sums  wherewith  the  foresaid  tailzie  is,  or 
may  be  burdened,  nor  do  no  other  fact  or  deed  whereby  the 
same  may  be  anywise  evicted  or  effected,  in  prejudice  and  defraud 
of  the  subsequent  heirs  of  tailzie  foresaid,  successive,  according 
to  the  order,  method,  and  substitution  above  set  down : — Which 
haill  deeds,  if  any  such  shall  happen,  are  not  only  declared  hereby 
void  and  null  ipso  facto^  by  way  of  exception  or  reply,  without 
necessity  of  declarator  to  follow  hereon,  in  so  far  as  the  same  may 
burden  and  affect  the  lands  and  others  foresaid  : — But  also,  it  is 
hereby  provided  and  declared,  that  the  heir  of  tailzie,  who  shall 
contraveen  and  incurr  the  said  clauses  irritant,  or  any  of  them, 
either  by  not  assuming  and  taking  on  him  the  sirname  and  arms  of 
Menzies,  and  bearing  and  using  the  same  without  change  or  alter- 
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atioD,  as  said  is,  as  to  such  of  them,  who,  by  their  acceptation  Feb.  18. 1852. 
hereof,  are  obliged  so  to  do,  or  by  their,  or  the  other  heirs  of    ^**^v^*^ 
tailzie  foresaid,  their  breaking  or  innovating  the  foresaid  tailzie,  Menzi^.^ 
and  these  presents,  or  contracting  debt,  or  committing  any  other 
fact  or  deed,  whereby  the  said  lands,  or  others  foresaid,  may  be 
anywise  evicted  or  effected  in  manner  above  exprest :  That  then, 
and  in  any  of  these  cases,  the  said  person  or  persons  so  contra- 
vening, as  said  is,  and  all  the  descendants  of  their  bodys,  shall  for- 
feit, amitt,  and  tyne  the  right  of  succession  of  the  foresaid  lands 
and  estate,  and  the  same  shall,  from  thenceforth  as  to  them,  be- 
come extinct,  void,  and  null,  ipso  facto^  by  way  of  exception  or 
reply,  without  declarator,  as  said  is ;  and  it  shall  be  lawful  to  the 
next  and  immediate  heir  of  tailzie  in  being  for  the  time 
either  to  be  served  heir  in  special  or  general  therein     ...     or 
otherwise  to  pursue  for  declarators,  &c.     ...    so  that  the  fore- 
said  tailzie  made  by  the  said  Colonel  James  Menzies,  and  these 
presents,  according  to  the  genuine  intent  and  meaning  thereof, 
shall  stand  inviolable  and  irrefringible  in  all  time  coming." 

The  summons  sets  forth  that  the  said  irritant  clauses  are  de- 
fective and  insufficient  in  law  to  deprive  the  heir  in  possession  of 
the  power  to  sell  and  alienate  the  said  lands  and  others :  That,  and 
at  all  events,  the  said  resolutive  clauses  are  framed  and  construct- 
ed on  the  principle  of  specific  enumeration,  and  do  not  apply  to 
or  embrace  sales  or  alienations  of  the  lands,  having  no  specific 
mention  in  the  enumerative  parts  thereof  of  "  alienating,  selling, 
annailzing,  dilapidating,  or  putting  away  the  said  lands,"  and  con- 
sequently, no  specific  reference  to  that  part  of  the  prohibitory 
clauses  therein,  and,  therefore,  concluding  that  under  the  New 
Entail  Act  the  pursuer  is  legally  entitled,  under  these  entails,  to 
sell  and  alienate  the  whole  lands  or  any  part  thereof  at  pleasure. 

Defences  were  lodged  for  John  Stewart  Menzies  of  Chesthill, 
one  of  the  heirs-substitute  under  the  deeds  of  entail  referred  to  in 
the  summons.  He  maintained  that  whatever  defect  may  exist  in 
the  irritant  or  resolutive  clauses  of  the  deeds  in  question,  the  pro- 
hibitory clause  is  so  framed  as  to  affect  sales  and  alienations,  the 
contracting  of  debt,  and  the  alteration  of  the  order  of  succession. 
It  is  in  every  respect  complete.  But  the  43d  section  of  the  Act 
11  and  12  Vict,  applies  only  where  the  entail  is  defective  ^'  in  re- 
gard to  the  prohibitions  against  alienation,"  &c.,  a  condition  of 
matters  which  does  not  arise  where  the  prohibition  is,  as  here,  quite 
complete,  but  where  the  inefficiency  of  the  entail  is  said  to  arise 
from  the  failure  properly  to  annul  the  right  of  the  contravcner  of 
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Feb.  18. 1852.  the  prohibition.     At  all  events,  whatever  the  effect  may  be  of  the 
^^^'^    alleged  defects  with  reference  to  the  pursuer's  power  of  alienat- 

Menzies.'^'  ing  or  burdening  the  estate  for  onerous  causes,  the  prohibition 
against  gratuitous  alienation  remains  unaffected  by  the  provisions 
of  the  Act. 

The  Lord  Ordinary  (Wood)  *<  In  respect  of  the  defect  in  the 
resolutive  clause  in  all  the  entails  libelled,  repels  the  defence,  and 
finds,  declares  and  decerns,  in  terms  of  the  conclusions  of  the  libel; 
Finds  no  expenses  due  to  either  party,  and  decerns."  His  Lord- 
ship added  the  following  note : — **  The  Lord  Ordinary  has  not 
made  his  interlocutor  proceed  upon  the  ground  of  any  defect  in 
the  irritant  clause,  that  being  unnecessary ;  but  it  appears  to  him 
upon  the  authority  of  the  case  of  Lord  WharncUffei  November 
13.  1849,  and  others,  that  the  entails  are  defective  in  the  irritant 
clause/' 

The  defender  reclaimed. 

Patton  for  the  reclaimer,  referred  to  Carrick  v.  Buchanan^  30th 
May  1842,  1  Bell's  Ap.  Cases,  p.  368,  and  pleaded  that  the  43d 
clause  of  the  statute  was  not  intended  to  affect  destinations  with  a 
prohibition  which  disabled  the  party  taking  under  it  from  executing 
gratuitous  deeds,  altering  the  order  of  succession,  or  alienating, 
but  to  take  away  the  fetters  of  the  entail,  in  so  far  as  such  fetters 
interfered  with  onerous  transactions,  where  the  fettering  clauses 
were  defective  in  any  one  particular.  Thus  if  the  prohibition 
against  contracting  debt  was  not  duly  fenced,  a  party  might  sell, 
or  e  contra  ;  but  here  there  was  a  perfectly  good  prohibition  against 
altering  the  order  of  succession  which  ought  to  subsist  as  regula- 
ting the  succession.  If  a  deed  with  a  destination  and  a  prohibitory 
clause  alone  were  executed,  it  would  be  perfectly  valid — and  if  so, 
why  should  the  mere  conatus  to  superadd  fetters  against  aliena- 
tion, &c.,  defeat  the  rights  of  succeeding  heirs  ? 

The  Dean  of  Faculty  for  the  respondent.  The  tailzie  being 
defective  in  respect  of  one  of  its  prohibitions,  is  defective  as  re- 
gards them  all.  Urqvhart  v.  Urquhart^  20th  Feb.  1851 ;  Scot- 
tish Jurist,  Baittie  v.  BaiUie,  12th  July  1850 ;  Boswett  v.  Boswelly 
anJte^  p.  337. 

The  Lord  President.  The  case  of  BosweU  is  conclusive ;  and, 
in  conformity  with  the  case  of  Urquhart  and  other  decisions,  this 
is  a  defective  entail,  and  struck  at  by  the  statute. 

Lord  Fullerton  was  of  the  same  opinion. 

Lord   Cuninghame  concurred.     One  of  the  prohibitions  of 


No.  207.      HIGH  COURT  OF  JUSTICIARY.  489 

the  entail  is  entirely  defective,  and  in  that  case  there  can  be  no  Feb.  is.  1852. 
doubt  that  the  entail  is  ineffectual.  ^^-^y^-^ 

Lord  Ivory.  The  objection  is,  that  this  is  not  an  entail  in  the  Menziea.^ 
sense  of  the  Entail  Act ;  that  it  is  a  disposition  simply  sub  can* 
ditiane  ;  but  such  a  disposition  sub  conditioner  with  regard  to  the 
destination  of  the  estate,  is  what  we  have  considered  a  defective 
entail,  and  the  statute  says  that  any  such  entail  shall  be  defective 
in  all  respects.  It  seems  to  be  quite  within  the  substance  of  the 
Amendment  Act. 

The  Court  "  refuse  the  prayer  of  the  said  reclaiming  note, 
and  adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against." 

James  S.  Ducat,  W.S.,  Pursuer's  Agent. 
James  Ferguson,  W.S.,  Defender's  Agent. 


HIGH  COURT  OF  JUSTICIARY. 

Bbfore  thb  Lord  Justice-Clerk,  Lords  Wood  and  No.  207. 

colonsay. 

Blti'hs  v.  M^Bain. 

General  Police  Act,  13  4r  1^  Vict,  c.  33  —  Procedure — Defence. — 
Where  two  parties  were  apprehended  and  summarily  tried  and  convicted 
in  a  Burgh  Police  Court,  without  any  previous  service  of  the  complaint, 
and  without  having  been  allowed  time  to  prepare  their  defence,  accord- 
ing to  the  rules  and  regulations  framed  for  the  Police  Court,  under 
the  General  Police  Act  13  and  14  Vict  c.  33,  the  Court  suspended  the 
sentence  of  imprisonment  simpUciter,  and  ordered  the  fine  imposed  on  one 
of  the  parties  to  be  repaid. 

[Sequel  of  case  reported  ante,  p.  242,  No.  113,  January  12.  1852.] 

The  proof  ordered  by  the  interlocutor  of  12th  January  having  p^i,^  20.  1862. 
been  taken  and  reported  to  the  Court,  the  same  now  came  on  for    ^-^v^ 
argument  with  a  view  to  the  case  being  finally  disposed  of.  M^ain' 

Pattison  and  the  Dean  of  Faculty  were  for  the  complainers. 
Logan  and  the  Solicitor^  General  for  the  respondent. 

The  Lord  Justicb-Clbrk  said  that  the  opinion  of  the  Court 
would  be  best  expressed  by  the  interlocutor,  which  was  as  fol- 
lows : — 

'^  The  Lord  Justice-Clerk  and  Commissioners  of  Justiciary  hav- 
ing resumed  consideration  of  this  case,  considered  the  proof,  and 
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Feb.  20. 1852.  heard  counsel  for  both  parties,  Find  that  the  evidence  does  not 
^-'t^'    actually  amount  to  proof  of  the  specific  allegation  in  point  of  fact 

M'Bam.  contained  in  the  interlocutor  of  1 2th  January,  but  find  that  it 
appears  that  the  suspender  had  not  been  aware  that  the  case 
could  be  proceeded  in  without  a  summons,  and  warning  thereby 
to  be  prepared,  and  that  he  did  express  aovoe  surprise  or  com* 
plaint  that  the  matter  could  be  then  disposed  of,  and  that  the 
right  to  apply  for  time  was  not  intimated  to  the  suspender,  to 
whom  the  new  regulations  were  unknown,  and  hence  that  he  was 
not  enabled  to  put  his  application  into  any  correct  form ;  and  under 
the  whole  circumstances,  as  there  appears  to  have  been  some  want 
of  explanation,  although  unintentional  and  accidental  on  the  part 
of  the  magistrate  in  not  making  the  purport  of  the  new  regulations 
more  fully  known :  Therefore  pass  the  bill ;  Suspend  the  sentence 
complained  of  simpliciter^  and  ordain  the  fine  awarded  against,  and 
paid  by  the  suspender,  to  be  repaid  to  him.  Find  no  expenses 
due,  and  decern." 

An  interlocutor  in  similar  terms  was  pronounced  in  the  case  of 
the  female  suspender,  except  as  to  the  fine,  she  having  been  im- 
prisoned formerly,  but  not  fined. 

Jamea  SomerviUe^  S.S.C.,  and  Alexander  Jeffrey^  Writer,  Jedburgh, 

Agents  for  the  Complainers. 
Adam  Patersorij  W.S.,  and  John  Ptingle,  Writer,  Gtilashiels,  Agents 

for  the  Respondent. 


FIRST  DIVISION. 

No.  208.  Petition,  Mrs  Margaret  Rbid  or  Shaw. 

Judicial  Factor — Heritable  Creditor — Trust-deed — Failure  of  Trustees. 

Feb.  21. 1852.  This  was  a  petition  for  the  appointment  of  a  judicial  factor  over 
"rr*^  heritable  subjects  in  Dundee,  which  had  been  invested  in  the 
'  'trustees  of  a  Mr  Steele,  but  who  had  died  without  assuming  new 
trustees.  The  petitioner's  interest  was  that  of  a  creditor  under 
an  heritable  bond  over  the  subjects,  and  it  had  been  proposed  by 
her  to  proceed  to  bring  the  property  to  sale  under  the  powers 
contained  in  the  original  bond ;  but  by  that  deed  intimation  had 
to  be  made  to  the  acting  trustees,  or  the  survivor  of  them,  or  any 
"  other  trustees  or  trustee  who  might  thereafter  be  assumed  into 
the  said  trust."  The  trustees  having  died,  and  there  having  been 
no  assumption  of  new  trustees,  there  is  no  party  to  whom  the  in- 
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timation  could  be  effectually  made.   In  these  circumstances,  ^^  and  Feb.  21. 1852. 
in  order  to  preserve  the  said  subjects,  and  the  rents  thereof,  and  p  _     ^.^ 
adopt  the  proper  steps  in  regard  thereto,"  the  petitioner  prayed 
for  the  appointment  of  a  judicial  factor,  with  the  usual  powers. 

To  this  petition  answers  were  lodged  for  Mrs  Steele,  the  trus- 
ter's widow,  and  also  for  his  children,  who  opposed  the  applica- 
tion on  the  ground,  inter  aHa,  that  there  is  not  one  purpose  of  the 
trust-deed  that  remains  to  be  fulfilled  by  the  trustees,  or  by  a 
judicial  factor  coming  in  their  room. 

'  The  Court,  on  the  ground  that  it  was  reasonable  that  the 
petitioner  should  have  some  party  to  represent  the  trust,  and  that 
this  course  would  save  expense,  granted  the  application  for  the 
appointment  of  a  factor. 

Henderson  was  for  the  petitioner. 
P.  Fraser  for  the  respondents. 

«7.  8.  Johnston^  S.S.C.,  Petitioner's  Agent. 
John  GaUetly^  SJS.C.,  Respondents'  Agent. 


FIRST  DIVISION. 

Bald  v.  The  Alloa  Colliery  Company.  No.  209. 

Process — Issues — Adjustment.— Where  parties  do  not  agree  as  to  the 
adjustment  of  issues,  at  the  joint  meeting,  under  the  Act  of  Sederunt, 
a  second  meeting  is  not  necessary,  and  the  Lord  Ordinary  may  at  once 
report  the  issues  to  the  Inner-House. 

This  case  was  reported  verbally  by  Lord  Colonsay.     By  sec.Yeb.2i.  1S62. 
38  of  the  late  Act  of  Sederunt  it  is  provided,  in  the  proce-    ^^y^^ 
dure  for  the  adjustment  of  issues,  that  the  Lord  Ordinary  "  shall  5^  ^'  ^^^^ 
appoint  parties  to  attend  him  at  chambers,  or  shall  order  the  case 
to  the  roll,"  for  the  adjustment  of  issues ;  ^<  and  if  such  issue  or 
issues  be  not  adjusted  and  settled  with  the  consent  of  parties,  at 
the  meeting  or  enrolment  so  fixed,  or  at  a  second  such  meeting  or 
enrolment  for  the  same  purpose,  if  such  second  meeting  shall  be 
appointed  by  the  Lord  Ordinary,  the  Lord  Ordinary  shall  imme- 
diately report  the  matter  to  the  Inner-House  by  whom  such 
issue  or  issues  shall,  upon  such  report,  be  adjusted  and  settled." 
This  is  an  action  at  the  instance  of  Bald  against  the  Alloa  Col- 
liery Company  and  Lord  Mar,  for  certain  alleged  injury  to  ground 
in  the  course  of  their  undermining  operations  in  the  neighbourhood 
of  the  pursuer's  property.     Issues  were  ordered  to  be  lodged. 
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Feb.  21. 1852.  and  upon  the  pursuer's  failure  to  comply  with  this  order,  the 
^■^^^^"^^    case  was  enrolled  for  the  purpose  of  circumduction.     Issues  were 

CoUie^^^a*  thereupon  lodged  at  the  bar,  and  a  discussion  took  place  between 
the  pursuer  on  the  one  side,  and  the  defenders,  the  Alloa  Col- 
liery Company,  on  the  other.  No  appearance  was  made  for  Lord 
Mar  at  that  discussion,  he  supposing  that  circumduction  was  to 
be  passed  from,  and  not  being  aware  that  issues  were  lodged.  An 
objection  was  taken  to  the  issue,  that  it  was  not  framed  in  terms 
to  which  the  defender  could  agree.  Parties  were  appointed  to 
discuss  the  matter  again  to-day;  and  Lord  Mar  made  appearance, 
and  said,  that  he  had  not  been  aware  of  the  second  meeting,  and 
had  never  had  an  opportunity  of  instructing  counsel.  An  objec- 
tion was  raised,  that  the  case  being  in  the  roll  yesterday  for  the 
purpose  of  circumduction,  and  not  by  appointment  of  the  Lord 
Ordinary,  to  consider  the  matter,  the  discussion  of  yesterday 
could  not  be  considered  a  first  discussion,  under  the  Act  of  Sede- 
runt, and  the  second  one  must  be  appointed  for  Tuesday,  by 
which  time  the  case  would  be  too  late  for  trial  at  the  eusuing  va» 
cation.  The  practical  question  is,  Whether  it  is  necessary,  under 
this  statute,  to  hare  a  second  meeting  before  reporting  the  case 
to  the  Inner-House  ? 

N.  Campbell  and  Inglis  for  the  Pursuer. 
T.  Mackenzie  for  the  Alloa  Coal  jCompany. 

The  Court  held,  that  a  second  meeting  was  not  imperative, 
under  the  statute. 

Wotherspoon  and  Mack^  S.S.C,  Pursuer's  Agents. 
Lockhartj  Morton,  Whiteheadand  Oreig,  W.S.,  Defender's  Agents. 


FIRST  DIVISION. 

No.  210.  Stewart  r.  Kidd. 

Process — Assignee. — An  assignation  of  a  decreet  in  an  action  of  dama- 
ges and  diligence  thereon  Held  to  be  a  sufficient  title  to  sue  a  reduction 
of  a  disposition  alleged  to  be  granted  infraudem  of  that  diligence. 

Feb.  21. 1852.     ^[^ig  ^gg  an  actlon  of  reduction,  and  the  question  now  before 

Stewart  i;       ^®  Court  related  to  the  sisting  of  a  mandatory.     After  a  variety 

Kidd.  of  litigation  the  pursuer  Stewart  had  obtained  decree  for  £150 

and  solatium^  with  expenses  of  process,  in  an  action  of  damages 

raised  before  the  magistrates  of  Dundee,  at  his  instance,  against 

a  person  of  the  name  of  John  Hay  Philips.     Inhibition  had  been 
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raised  by  Stewart  upon  the  dependence  of  this  action,  but  certain  Feb.  21. 1852. 
heritable  subjects  belonging  to  Philips  were  sold  by  him  as  alleged    ^"•'"^^"^^ 
by  Stewart  "  spreta  whibitianer  ^^^  "' 

Stewart  left  Dundee  to  follow  his  trade  as  a  seaman,  from  ports 
not  belonging  to  this  country,  but  previous  to  his  departure  he 
executed  an  assignation  in  favour  of  Robert  Greig,  teacher  in 
Dundee,  of  the  following  tenor : — *^And  now  having  resolved  to 
convey  the  foresaid  decreet,  and  the  claim  to  the  expenses  in  the 
foresaid  action  in  trust  for  the  purpose  of  recovering  the  same  in 
security  to  Robert  Greig,  teacher  in  Dundee,  therefore,  I  have 
made,  constituted,  and  appointed,  •  .  .  the  said  Robert  Greig, 
•  •  .  •  my  lawful  cessioners  and  assignees  in  and  to  the  said  sum 
of  £150  contained  in  the  said  decreet,  whole  interest  due,  and  to 
become  due  thereon,  and  also  in  and  to  my  claim  for  expenses  in 
the  foresaid  process,  together  with  the  foresaid  decreet,  and  dili- 
gence done  thereon,  including  the  arrestments  used  on  the  said 
decreet,  &c*,  with  all  that  has  followed  or  is  competent  to  follow 
upon  the  said  decreet,  and  in  and  to  my  claim  for  expenses  in  the 
foresaid  process,  in  any  manner  of  way,  the  present  assignation 
being  to  an  extent  not  exceeding  £250 :  Surrogating  hereby,  and 
substituting  the  said  Robert  Greig  and  bis  foresaids  in  my  full 
right  and  place  of  the  premises,  with  power  to  him  to  ask,  crave, 
and  uplift  the  sum  of  money,  principal  and  interest,  in  the  said 
decreet ;  and  also  the  sums  that  may  arise,  or  be  recoverable  under 
the  arrestments  and  diligence  before  assigned ;  and,  on  payment, 
to  grant  discharges  or  conveyances  thereof,  either  in  whole  or  in 
part,  and  generally  to  do  everything  concerning  the  premises  that 
I  might  have  done  before  granting  hereof;  and  also  with  power 
to  use  my  name  in  all,  or  any,  proceedings  for  recovering  the 
foresaid  sum  of  £150,  and  expenses,  &c  :  Which  assignation  be- 
fore written,  I  bind  and  oblige  myself  and  my  foresaids  to  warrant 
to  the  said  Robert  Greig  and  his  foresaids,  and  I  have  herewith 
delivered  up  to  the  said  Robert  Greig  the  foresaid  decreet  and  dili- 
gence." 

The  present  action  of  reduction  of  the  above-mentioned  con- 
veyance J  by  Philips  was  raised  in  Stewart's  name  before  he 
left  thb  country ;  but  after  defences  had  been  lodged,  the  de- 
fenders demanded  that  a  mandatory  should  be  sisted  for  Stewart. 
Greig  then  came  forward  and  offered  to  sist  himself  either  as 
assignee  or  mandatory,  one  or  both,  in  virtue  of  the  above  assig- 
nation, but  the  defenders  objected  that  the  assignation  founded 
on,  though  sufficient  to  carry  the  decree,  yet  did  not  assign  the 
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Feb.  21. 1852  inhibition  following  thereon,  the  same  not  being  therein  Tiommatim 
*-•  T^'    contained,  that  therefore  Greig  had  no  right  to  insist  in  the  pre- 

Kidd.  ^^^^  reduction  qtui  assignee  of    Stewart,   and  that  the  words 

with  ^^  power  to  use  my  name  in  all  or  any  proceedings," 
did  not  import  a  mandate  authorising  Greig  to  appear  in  an 
action  raised  in  Stewart's  name,  which  Greig  as  assignee  had 
not  in  Tirtue  of  the  assignation,  right  to  have  raised  himself,  and 
that  eren  supposing  the  terms  of  the  assignation  sufficiently  broad 
to  entitle  Greijg;  to  sist  himself  as  assignee  in  a  process  raised  by 
Stewart,  yet  there  was  no  mandate  contained  in  the  assignation 
sufficient  to  bind  Stewart  in  the  expenses  incurred  by  the  assig- 
nee, and  that  Stewart  was  therefore  bound  to  sist  another  man- 
datory. 

The  Lord  Ordinary  (Colonsay),  held,  that  in  the  circumstances 
it  was  not  necessary  that  any  other  mandatory  should  be  sisted 
by  the  pursuer. 

Penney  and  Dean  of  Faculty  iot  the  reclaimer.  Greig  is  not 
entitled  to  be  sisted  either  as  an  assignee  or  mandatory  for  the 
pursuer  in  this  case. 

Maekmght  and  the  SoUcitar*  General  for  the  respondent.  The 
assignation  in  favour  of  Greig  entitled  him  to  be  sisted  in 
this  action.  That  assignation,  ex  yremiot  conferred  upon  him  all 
right  to  carry  on,  in  the  name  of  the  cedent,  all  diligence  in  actions 
which  might  be  necessary  to  make  good  the  right  assigned. 

Lord  Fullbrton.  The  assignation  makes  over  the  diligence 
used  by  Stewart.  This  action  is  the  necessary  consequence  of 
that  diligence.     This  is  here  a  sufficient  mandate  to  sist  Greig. 

The  other  Judges  concurred. 

The  Court  therefore  refused  the  note,  and  adhered  to  the 
Lord  Ordinary's  interlocutor. 

Laurence  M.  Macara,  W.S.,  Reclaimer's  Agent. 
James  Maekmght^  W.§.,  Respondent's  Agent. 


SECOND  DIVISION. 
No.  211.  Hill  and  Another  (Lang's  Trustees)  v.  Lang. 

Expenses — Implement  of  Obligation  in  Marriage  Contract. 

Feb.  21. 1S62.     Lang,  by  contract  of  marriage,  dated  in  April  1841,  bound  him* 

V— ^r*'    self  to  assign  and  convey  to  his  wife,  Ann  Macartney  Hill  or 

Hm,^&c  V.     L^ng,  a  policy  of  insurance  on  his  life  for  L.400 ;  and  it  was 
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agreed,  that  all  action  and  execution  should  pass  thereon  in  favour  Feb.  21. 18&2. 
of  Mrs  Hill,  and  the  children  of  the  marriage,  in  the  name  of  the   .'-^t^^ 
pursuers,  who  were  her  brothers*    Mr  and  Mrs  Lang  were  married  Lang. 
in  April  1841,  and  the  present  action  was  raised  by  the  pursuers 
on  2 1  St  February  1849,  to  enforce  the  obligation.     The  defence 
was,  that  Mrs  Lang  had  deserted  her  husband  in  1844,  and  had 
not  lived  with  him  since,  and  that  he  was  not,  therefore,  bound  to 
implement  the  obligation  to  convey  the  policy* 

About  the  same  time  that  the  present  action  was  rabed,  an  ac« 
tion  of  adherence  was  brought  at  Lang's  instance  against  his  wife, 
in  which  decree  was  obtained  in  June  1851.  An  action  of  divorce 
was  then  rused,  and  this  action  was  sisted  till  the  result  of  the 
action  of  divorce  was  known.  Decree  of  divorce  was  obtained  on 
6th  December  1851. 

The  Lord  Ordinary  (Rutherfurd)  assoilzied  the  defender,  and 
found  the  pursuers  liable  in  expenses. 

Against  this  interlocutor  the  pursuers  reclaimed,  so  far  as  it 
foimd  them  liable  in  expenses. 

W.  Ivory  (with  whom  Penney)  for  the  reclaimers.  Lang  should 
have  assigned  the  policy  immediately  after  his  marriage  in  1841. 
Had  that  been  done  the  present  action  would  never  have  been 
rendered  necessary.  The  pursuers  were  bound  to  insist  on  the 
conveyance  of  the  policy. 

MiUar  was  for  the  defender. 

Lord  Justicb-Clbrk.  This  is  a  most  vexatious  proceeding 
against  Lang.  He  seems  to  have  been  quite  ready  to  receive  his 
wife  back,  if  she  chose  to  live  with  him.  The  pursuers,  who  are 
her  brothers,  seem  to  have  sided  with  her  to  annoy  him.  They 
are  justly  subjected  in  expenses. 

The  Court  adhered,  with  additional  expenses. 

WWiam  Lorimerj  S.S.C.,  Pursuers*  Agent. 
Duncan  4r  Miller^  S.S.G.,  Defender's  Agent. 


SECOND  DIVISION. 

Appeal,  Eippbn  v.  Stewart.  ^^^  2]  2. 

iS^  of  Heriidble  SuhjecU^Pertanal  ObUgatian.— The  sale  of  heritable 
subjects  burdened  with  debt  infers  no  transference  of  the  personal  obli- 
gation of  the  disponer  to  the  dispense,  without  express  words  to  that 

effeet 

2l2 
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Feb.  21. 1852.  In  1836,  Stewart  and  Toung  granted  a  bond  and  disposition  in 
Ki  en  r  security  for  L.4600,  over  certain  properties  in  Glasgow.  In  1837 
Stewart.  tbey  granted  another  bond,  over  the  same  properties,  for  the 
farther  sum  of  L.2000.  In  1840  William  Kippen,  the  appellant, 
acquired  right  to  the  latter  bond  to  the  extent  of  L.1600,  and  in 
1841  he  acquired  right  to  the  former  to  the  extent  of  L.3000.  He 
was  duly  infeft  on  the  assignations  to  both  bonds. 

Meantime,  in  1 840,  Stewart  and  Young  had  sold  the  subjects 
on  which  these  burdens  (besides  some  others)  were  constituted  to 
George  Kippen,  son  of  William  Kippen,  ^^in  consideration  of 
the  sum  of  L.200  sterling  instantly  advanced  and  paid  to  us,"  **'  and 
also  in  consideration  of  the  said  George  Kippen^  freeing  and 
relieving  us  of  certain  heritable  debts  affecting  the  said  subjects  to 
the  extent  of  L.7600  sterling."  And  the  dispositive  clause  con- 
veyed the  subjects  ^^  to  and  in  favour  of  the  said  George  Kippen, 
but  always  with  and  under  the  express  burden  of  the  foresaid  sum 
of  L.7600  sterling,  being  the  amount  of  the  said  heritable  debts 
affecting  the  said  subjects,  and  of  the  interest  thereon,  from  the 
term  of  Martinmas  last." 

George  Kippen  having  been  sequestrated,  William  Kippen 
claimed  to  rank  on  his  estate  for  the  sum  of  L.2290,  12s.  3d., 
being  the  balance  of  the  heritable  debts,  with  interest  thereon, 
vested  in  him  as  above  narrated,  after  deducting  the  sum  of 
L.2500,  at  which  he  valued  the  heritable  property  over  which  they 
were  secured,  and  the  sum  of  3s.  at  which  he  valued  the  per- 
sonal obligation  of  Stewart  and  Toung.  This  claim  was  ad- 
mitted by  the  trustee,  but  repelled  by  the  Sheriff-substitute  (Glass- 
ford  Bell)  on  appeal. 

Against  this  judgment  William  Kippen  appealed. 

iTifflis  and  Neaves  for  appellant.  The  sale  of  this  property  to 
George  Kippen  was  not  of  the  ordinary  nature  of  such  transact 
tions,  in  which  the  purging  of  all  incumbrances  by  the  seller  is 
made  an  express  stipulation.  Here  the  incumbrances  were  trans- 
ferred to  the  purchaser,  and  the  seller's  relief  of  them  was  spe- 
cially made  a  part  of  the  consideration  he  received.  G.  Kippen, 
therefore,  contracted  to  put  himself  in  the  same  situation  as  the 
disponers  of  the  subjects  were  in ;  and  as  he  thus  came  under  a 
personal  obligation  for  these  debts,  which  were  not  merely  limited 
to  the  extent  of  the  value  of  the  subjects  over  which  they  were 
secured,  the  creditor  in  them  was  entitled,  after  deducting  that 
'  value,  to  rank  for  the  balance  against  the  rest  of  the  estate.    In 
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any  view,  Stewart  and  Young  had  a  right  of  relief  against  G.  Feb.  21. 1862. 
Eippen  for  their  personal  obligations  to  W.  Kippen,  and  it  was    /^^^^ 
unnecessary  to  compel  the  adoption  of  the  circuitous  course  by  Stewart. 
which  William  Kippen  might  vest  that  right  of  relief  in  himself. 

Patton  and  H.  Robertson  for  respondent.  The  form  of  the  dis- 
position to  G.  Kippen  is  by  no  means  unusual,  only  where  it  is 
desired  to  transfer  the  personal  obligations  of  the  disponer  to  the 
disponee,  the  ordinary  and  necessary  course  is  for  the  latter  to 
grant  a  bond  of  corroboration  to  the  heritable  creditors.  The 
mere  transfer  of  the  property  infers  no  transference  of  the  personal 
obligations,  without  express  words  to  that  effect.  No  words,  out 
of  which  such  a  meaning  can  be  construed,  are  used  here.  There 
is  no  more  than  an  obligation  to  relieve  Stewart  and  Toung,  if 
the  heritable  creditors  should  come  against  them.  There  is  no 
mode  by  which  these  creditors  can  vest  themselves  with  that  right 
of  relief  competent  to  Stewart  and  Toung,  these  latter  being 
themselves  now  sequestrated. 

Lord  Justice-Clerk.  The  point  actually  before  the  Court 
here  seems  to  me  free  from  doubt.  Stewart  and  Young  became 
debtors  in  a  personal  bond,  to  which  personal  obligation  was  su- 
peradded a  security  over  certain  lands.  They  sold  the  lands,  but 
that  transaction  could  not  annul  their  independent  personal  liabi- 
lity. Their  creditors  were  not  made  parties  to  the  arrangement 
at  all.  They  did  not  relieve  Stewart  and  Young  of  their  obliga- 
tions, nor  receive  any  additional  security  from  the  purchaser. 
That  might  have  been  done,  as  it  often  is  done,  by  taking  from 
him  a  bond  of  corroboration,  but  nothing  of  the  sort  was  done  here. 
And  I  think  it  quite  hopeless  to  attempt  to  spell  a  personal 
obligation  by  the  purchaser  to  and  in  favour  of  the  creditor  out 
of  the  conveyance  which  he  obtained.  The  sole  obligation  by 
him  was  one  of  relief  of  Stewart  and  Young  in  case  they  should 
be  come  against  by  their  creditors  under  their  still  subsisting  per- 
sonal liability.  That  obligation  was  granted  in  consideration  of 
the  price  not  being  required  to  be  paid  up,  and  under  the  belief 
which  has  turned  out  erroneous,  that  the  heritable  property  was 
equal  in  value  to  the  debts  upon  it.  But  however  imprudent  the 
transaction  may  have  turned  out,  the  obligation  to  relieve  Stewart 
and  Young  cannot  possibly  be  construed,  as  the  appellant  would 
have,  us  to  do,  into  an  obligation  to  guarantee  Stewart  and 
Young's  solvency.  I  lay  aside  the  point  whether  Stewart  and 
Young  have  been  discharged  under  a  sequestration,  and  whether 
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Feb.  21. 1852.  in  coDsequeiice  the  personal  obligation  against  them  may  have 
.^''^'''^^    been  extinguished  altogether,  and  thence  their  right  of  relief 
StewurL"'       against  G.  Kippen  evacuated. 

The  other  Judges  concurred. 

The  Court  ^*  refuse  the  note  (of  appeal,)  affirm  the  judg- 
ment of  the  Sheriff-subetitute  of  28th  May  1851  appealed  from^ 
dismiss  the  appeal  and  decern^  find  the  appellant  liable  in  the 
expenses  incurred  in  this  Court/' 

WUlinm  Muir^  S.S.C.,  Agent  for  A-ppeilant 
Jamea  Bumessj  S.S.C.,  Agent  for  Respondents 


FIRST  DIVISION. 

No.  213.  Carnbgy  r.  Scott. 

Process- Act  of  Sederuni—llth  July  1889,  mc.  Z^—StBwmary  ApplicaJHon. 
— Circomstances  in  which  held  competent  to  apply  by  summary  applica- 
tion to  enforce  restoration  of  manure  carried  off  the  farm  by  tenant. 

Feb.  24. 1852.  This  case  came  by  advocation  from  the  Sheriff-court  of  Forfar^ 
^^v^^        Camegy  presented  a  petition  to  the  Sheriff  of  Forfar  for  a 

Scott?^*'  summary  warrant  to  obtain  restoration  of  a  large  quantity  of 
manure,  removed  from  the  farm  of  which  he  is  proprietor,  by 
Scott,  the  tenant.  Camegy  maintained  that  Scott  was  bound, 
according  to  the  rules  of  good  husbandry,  as  well  as  according  to 
his  own  practice,  and  the  practice  of  the  district,  in  laying  down 
the  way-going  crop  of  the  year  1848,  to  apply  to  the  ground 
for  that  purpose  the  whole  manure  which  had  been  made  from  the 
straw  and  fodder  of  crop  1847,  (which  was  the  penult  crop  of  Scott, 
who  was  to  remove  at  Martinmas  1848,)  or  from  the  straw  and 
fodder  of  any  preceding  year,  or  to  leave  it  for  the  use  of  the  land 
without  payment.  In  the  course  of  spring  1848  he  learned  it  was 
not  the  intention  of  Scott  so  to  use  the  manure,  and  addressed 
to  him  remonstrances  on  the  subject.  But  notwithstanding  these 
remonstrances,  Scott  manured  the  land  with  guano;  and  on  Ist 
November  last,  after  intimating  his  intention  to  do  so,  and  offering 
tbe  manure  at  a  valuation  to  Camegy,  he  commenced  to  drive 
away  the  manure  for  the  purpose  of  being  either  sold,  or  used 
elsewhere.  Carnegy  thereupon  presented  to  the  Lord  Ordinary 
on  the  Bills  a  note  of  suspension  and  interdict,  against  remov- 
ing or  disposing  of  the  manure.  The  respondent,  anticipate 
ing  such  an  application,  had  lodged  a  caveat,  which  led  to  a 
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discussion  in  the  Bill-Chamber,  and  on  7th  November  interim  Feb.  24. 1852. 
interdict  was  granted.  By  this  time  the  manure  had  been  removed,     ^"-^r-^ 
but  the  interdict  took  effect  agamst  using  or  disposing  of  it.    The  Scott^ 
note  of  suspension  and  answers  did  not  come  to  be  advised  in  the 
Bill-Chamber  till  16th  December,  when  the  note  was  passed,  and 
the  interdict  continued.    Thereupon  on  18th  December  this  sum- 
mary application  was  presented  by  Camegy  to  have  the  manure 
brought  back,  on  caution,  or  consignation  of  the  value  that  might 
be  put  upon  it  by  inspectors  to  be  appointed  by  the  Sheriff,  and 
also  for  damages,  reserving  the  question  of  whether  he  was  entitled 
to  have  it  vnthout  payment,  or  was  bound  to  pay  for  it. 

Besides  answers  to  this  petition  on  the  merits,  Scott  objected 
to  the  summary  petition  as  incompetent,  and  not  authorised  by 
the  Act  of  Sederunt,  11th  July  1839,  sec.  137,  because,  although 
made  aware,  in  sprmg  1848,  of  the  respondent's  intention  not  to 
lay  the  manure  on  the  lands,  and  on  Ist  November  1848,  of  the 
respondent's  intention  to  remove  the  manure  from  the  lands,  if  not 
agreed  to  be  paid  for  at  a  valuation,  yet  the  petitioner  did  not 
present  his  application  till  18th  December  1848,  being  several 
weeks  after  the  removal  of  the  manure,  and  after  the  lease  had 
expired,  and  the  respondent  had  removed  from  the  lands;  and 
because,  in  the  meantime,  the  respondent  had  been  allowed,  with 
the  knowledge  of  the  petitioner,  to  provide  and  lay  upon  the  lands 
other  manure,  in  place  of  the  manure  in  dispute. 

This  plea  was  sustained  by  the  Sheriff,  confirming  the  opinion 
of  the  Sheriff-substitute ;  and  Carnegy  brought  a  note  of  advoca- 
tion. 

The  Lord  Ordinary  (Colonsay),  ^^  advocated  the  cause,  and 
recalled  the  Sheriff's  interlocutor."  In  his  note  he  says,  ^'  If  the 
complainer  was  entitled  to  have  the  manure  brought  back,  a  sum- 
mary ai4)lication  to  the  Sheriff  was  the  proper  course  of  proceed- 
ing. It  was,  therefore,  the  proper  mode  of  trying  the  question 
of  his  right  to  get  back  the  manure.  If  he  was  not  entitled  to 
have  the  manure  brought  back,  then  the  petition  should  have  been 
refused,  on  a  consideration  of  its  merits.  But  the  merits  were 
not  considered.  The  Lord  Ordinary  has,  therefore,  recalled  the 
interlocutor,  which  dealt  only  with  the  competency." 

Scott  reclaimed. 

Infflis  and  the  Solicitor^  General  for  the  reclaimer.  The  Act  of 
Sederunt  of  1839  authorises  application  by  summary  petition 
only  in  cases  which  require  extraordinary  despatch,  and  where  the 
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Feb.  U.  I852.intere8t8  of  the  party  might  suffer  by  abiding  the  ordinary  inducia, 

Carnw©      ^'  there  has  been  delay  on  his  part  in  seeking  redress,  the  applica- 

Soott  tion  is  incompetent ;  Presbytery  of  Dunoon  t.  Campbell^  1 3th  June 

1844.    In  this  case  there  was  unquestionable  delay.    This  is  not  a 

case  for  specific  implement  of  any  obligation  to  use  the  manure  in  a 

particular  way,  but  for  a  forfeiture  of  what  is  the  tenant's  property. 

The  cases  of  Wemyssj  16th  June  1801,  M.  Ap.  v.  Tack,  No.  7 ; 

Forrester,  19tb  Feb.  1808,  M.  Ap.  v.  Tack,  No.  16 ;  Broumleej 

27th  June  1846;  Armstrofng,  29th  January  1846,  are  cases  in  which 

the  tenant  was  expressly  taken  bound  in  certain  obligations ;  and 

it  was  to  compel  observance  of  these  that  the  action  was  raised. 

Moir  and  Marshall  were  for  Camegy. 

The  Lord  President.  It  seems  that  the  delay  in  the  present 
case  is  imputable  more  to  the  tenant  than  the  landlord.  The  let- 
ter of  1st  November  is  the  first  that  indicates  the  purpose  of  the 
tenant  to  remove  the  manure.  There  was  an  application  for  in- 
terdict on  the  4th,  but  in  consequence  of  the  caveat,  it  was  not  till 
the  15th  interdict  was  obtained.  That  was  three  days  before  the 
18th.  What  could  the  proprietor  do  ?  I  do  not  enter  at  all  on 
the  question  as  to  the  right  of  the  landlord  to  the  manure.  The 
application  is  quite  within  the  Act  of  Sederunt. 

Lord  Fullertok.  I  am  entirely  of  the  same  opinion.  The 
subject  was  liable  to  deterioration.  The  application  to  the 
Sheriff  was  not  the  first  step  taken.  There  was  the  proceeding 
by  suspension  and  interdict  which  was  too  little  to  do  anything 
more  than  to  prevent  the  tenant  disposing  of  the  dung.  Now  the 
tenant  had  got  possession  of  the  dung.  In  these  circumstances 
the  landlord  applies  to  the  Sheriff  to  get  the  dung  back  again, 
and  in  this  summary  form.  I  think  that  a  perfectly  correct  form. 
The  case  needed  despatch. 

Lord  Cuninghame.  I  assent  to  the  view  taken  by  the  Lord 
Ordinary.  The  learned  Sheriff  is  of  opinion  that  the  dilatory  con- 
duct of  the  complainer  was  such  as  to  negative  the  ground  of  des- 
patch. But  that  is  determining  the  boundaries  of  a  class  of  cases 
by  an  individual  instance,  which  is  plainly  not  legitimate.  This  is 
a  case  relating  to  the  custody  of  a  perishable  article  of  daily  re- 
quirement on  a  farm,  and  I  cannot  doubt  that  it  falls  within  the 
class  of  summary  cases  entitled  to  despatch.  The  case  is  analo- 
gous with  complaints  of  breach  of  sequestration.  It  has  never 
been  doubted  that  if  cattle  or  com  are  carried  off  after  sequestra- 
tion a  summary  complaint  lies  to  the  Sheriff  for  their  immediate 
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restoratioD.     But  the  dung  made  from  fodder,  in  the  middle  of  the  Feb.  24. 1858. 
lease,  is  hypothecated  to  the  farm  or  the  landlord,  and  if  that  is  ^  ^"^v^^ 
removed,  a  summary  complaint  lies  to  bring  it  back.     As  to  thescott. 
charge  that  there  was  delay  on  the  part  of  the  landlord  in  making 
the  application,  it  seems  totally  groundless.    He  intimated  in  June 
his  resolution  to  oppose  the  tenant's  claim  to  withdraw  the  dung 
in  dispute ;  but  he  had  no  occasion  to  involve  himself  and  the 
tenant  in  a  lawsuit,  till  the  latter  began  actually  to  remove  the 
fodder  of  1847,  when  the  landlord  had  a  bill  of  suspension  and 
interdict  ten  days  before  Martinmas,  (the  term  of  removal,)  which 
was  frustrated  by  manoeuvres  in  the  Bill- Chamber.     I  reserve  my 
opinion  on  the  merits. 
Lord  Ivory  concurred. 

The  Court  adhered,  with  expenses  since  the  date  of  the  Lord 
Ordinary's  interlocutor. 

Shepherd^  Ch'ont^  and  Cuthbertson^  W.S.,  Agents  for  Pursuer. 
J,  R,  Cvlvert,  W.S.,  Agent  for  Defender. 


FIRST  DIVISION. 
Drew  v.  Drew  and  Lbburn.  No.  214. 

Submission — Irregular  Conduct  of  Arbiter — Action  of  Declarator  to  set  aside 
Submission, — Circumstances  in  which  an  action  to  declare  an  arbiter  in 
a  pending  submission  disqualified  from  farther  acting  on  the  ground  of 
interest  and  partial  conduct  was  dismissed. 

The  pursuer  Alexander  Drew,  and  the  defender  Peter  Drew,  Feb.  24. 1S62. 
entered  into  a  submission  to  the  defender  Thomas  Leburn,  S.S.C.,     ^^"""^"^^^ 
of  certain  differences  which  had  arisen  between  them  in  regard  to&c.  ' 

the  settlement  of  accounts  between  them  as  partners  in  the  busi- 
ness of  brass-founders  in  Glasgow,  which  they  had  carried  on 
under  the  firm  of  William  Drew.  The  submission  was  dated  the 
28th  June  1 848.  And  the  arbiter  proceeded  immediately  there- 
after to  act. 

The  present  action  was  raised  in  January  1850  while  the  sub- 
mission was  still  pending,  no  decree  having  been  pronounced,  to 
have  it  found  and  declared  that  Leburn  is  legally  disqualified  from 
any  longer  holding  or  exercising  the  office  of  arbiter,  and  that  the 
defender  Drew  should  hold  count  and  reckoning  with  the  pursuer. 
The  grounds,  as  set  forth  in  the  summons,  were  that  since  the  sub- 
mission began  it  has  appeared  that  Leburn  <<  was  entirely  disquali- 
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Teh.  24. 1852.  fied  from  exercising  the  office  of  an  arbiter  between  the  said  par- 
-/"'^^T'  ties,  inasmuch,  as  he  stood  in  a  position  and  in  relation  towards 
^c  'the  said  Peter  Drew  which  gave  him  a  personal  interest  in  sup- 

porting his  credit  and  solvency  ;"  and  then  it  is  set  forth  that  he 
had  acted  as  agent  for  the  defender  in  certain  proceedings  against 
the  pursuer,  '*  in  a  way  and  to  an  extent  unknown  to  the  pursuer 
when  he  signed  the  said  submission ;"  and,  farther,  that  by  the 
change  of  the  security  of  a  loan  given  by  certain  trustees,  of  whom 
Lebum  was  one,  and  for  whom  he  acted  as  factor  to  the  late  firm 
of  William  Drew,  and  now  transferred  to  Peter  only,  Leburn 
had  and  has  a  manifest  interest  in  supporting  Peter's  solvency ;  ac- 
cordingly, it  is  said  that  in  the  proceedings  under  the  submission, 
Leburn  **  has  shewn  by  his  conduct  that  he  is  actuated  by  the 
foresud  interest,  creating  in  him  an  improper  bias  towards  the 
claims  of  the  said  Peter  Drew,  and  has  in  various  instances  act- 
ed corruptly  and  with  undue  partiality  towards  him ;"  and  then 
various  instances  are  set  forth  in  the  course  of  the  submission,  in 
which  Leburn  had  held  meetings,  outwith  the  presence  of  the  pur« 
8  uer,  with  parties  favourably  disposed  towards  the  other  defender, 
in  regard  to  questions  between  them,  and  then  corruptly,  illegally, 
partially,  and  contrary  to  the  facts  and  evidence,  found  by  an  in- 
terlocutor in  the  submission  in  favour  of  Peter. 

Besides  defences  on  the  merits,  it  was  pleaded  as  a  preliminary 
defence  by  the  defender  Drew,  that  the  action  having  no  con- 
clusions reductive  of  the  submission,  or  of  any  of  the  proceedings 
in  it,  is  an  incompetent  action ;  at  least  is  incompetent  on  the 
grounds  set  forth;  and  for  both  the  defenders,  that  the  acdon  is 
not  laid  relevantly,  sufficiently,  or  intelligibly,  with  reference  to 
the  conclusions. 

The  Lord  Ordinary  (Cowan)  repelled  the  plea  of  incompetency, 
and  reported  the  question  of  relevancy  to  the  Court,  along  with 
the  following  issue  proposed  by  the  pursuer : — It  being  admitted 
that  the  submission  was  entered  into,  and  various  proceedings 
had  under  it,  *^  whether,  in  the  course  of  the  proceedings  under 
said  submission,  the  said  defender,  Thomas  Leburn,  contrary  to 
his  duty  as  arbiter,  did,  wrongously  and  corruptly,  hold  an  inter- 
view or  interviews  with,  and  receive  materid  information  from, 
the  defenders  Peter  Drew,  William  Drew,  and  Janet  Drew,  his 
brother  and  sister,  and  Donald  Ferguson,  his  servant,  or  any  of 
these  persons,  touching  the  matter  submitted,  and  that  without 
the  presence  of  the  pursuer,  or  any  notice  to  him ;  on  which  infor- 
mation the  said  defender,  Thomas  Leburn,  proceeded  to  act,  and 
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did  act,  with  a  view  to  the  determination,  as  arbiter,  of  the  BaidFeb.24.  I862r 

matters  submitted  to  him  ?"  ihw^Drew 

Against  the  interlocutor,  so  far  as  it  repelled  the  plea  of  incom-ftc. 

petency,  a  reclaiming  note  was  presented  by  the  defender  Drew. 
At  the  calling  to-day, 

Penney  (with  whom  W.  Peddie  for  Peter  Drew,  and  Lifflis  and 
the  SoUcitoT' General  for  Lebum.)  No  decreet  has  been  pro- 
nounced in  this  case,  and  any  error  committed  by  the  arbiter  in 
the  mode  of  procedure  may  be  rectified  by  him.  Indeed,  by  an 
order  subsequent  to  that  interlocutor  in  which  are  contained 
the  findings  favourable  to  Peter  Drew,  which  are  referred  to  in 
the  summons,  he  gives  an  opportunity  to  the  parties  to  lead  such 
proof  as  they  may  think  necessary.  At  the  most,  therefore,  ad- 
mitting, for  the  sake  of  argument,  that  the  arbiter  has  acted 
irregularly,  there  is  a  mere  error  in  judgment,  nothing  implying 
corruption,  so  as  to  warrant  the  Court  to  interfere.  True,  he 
is  said  to  have  acted  corruptly,  but  a  mere  averment  of  corruption 
is  not  sufficient ;  facts  must  be  set  forth  inferring  it.  Now,  the 
pursuer  indeed  says,  that  the  arbiter  stood  in  a  relation  to  the 
other  defender,  which  biassed  him ;  but  he  shews  his  own  sense  of 
the  insufficiency  of  the  corrupt  motive  thence  arising,  by  proposing 
no  issue  to  try  the  question,  whether  or  not  his  relation  to  Peter 
is  such  as  to  disqualify  him. 

Macfarlane  (with  whom  Neaves)^  for  the  pursuer.  The  Court, 
in  Mitchell  y.  Cable,  17  th  June  1848,  found  that  irregular  conduct 
in  the  management  of  the  submission,  even  where  there  was  no 
moral  corruption,  amounted  to  legal  corruption,  and  set  aside  his 
award.  In  that  case,  it  is  true,  decreet  was  pronounced,  but 
it  does  not  matter  whether  it  has  been  pronounced  or  not.  If 
an  irregularity  has  once  been  committed,  such  as  that  here,  a 
bias  and  taint  is  given  to  the  mind  of  the  arbiter,  of  which  he  may 
not  be  able  to  free  himself.  Besides  the  corrupt  motive  we 
allege,  although  not  such  as  of  itself  to  disqualify,  still  when  taken 
in  connection  with  irregular  actings,  accounts  for  these,  and  is 
sufficient,  along  with  them,  to  warrant  interference. 

Lord  Prbsident.  There  is  nothing  in  the  statements  in  this 
summons  to  warrant  us  to  prevent  this  -submission  from  proceed- 
ing. The  arbiter  has  issued  notes,  and  is  affording  opportunity  to 
bring  the  matters  submitted  to  him  to  a  final  issue.  But  no  d&. 
cree,  not  even  an  interim  one,  has  been  pronounced.  The  con- 
nection of  Lebum  with  the  other  defender  as  agent  was  known 
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Feb.  24. 1852.  equally  well  to  both  brothers  before  commenciDg  the  litigation, 
^^!!!f    aiid  was  indeed  the  reason  why  Leburn  was  selected  as  arbiter. 

&C.  '  Unless  there  are  stated  circumstances  which  shew  the  submission 

is  going  on  manifestly  contrary  to  truth,  and  justice,  and  cor- 
ruptly, the  Court  will  not  interfere.  The  mere  reiterations  of 
the  statement  that  the  arbiter  did  this  and  that  corruptly  will  not 
do.  I  do  not  swerve  one  iota  from  my  opinion  in  the  case  of  Mit" 
cheU.  The  arbiter  in  that  case  had  ordered  a  proof,  but  declined 
to  give  an  opportunity  for  proceeding  with  it,  and  had  then  pro- 
nounced his  decree. 

Lord  Fullerton.  I  concur.  It  is  indispensable  for  the 
Court  to  look  narrowly  into  the  record  in  a  case  brought,  not  for 
the  purpose  of  reducing  the  final  decree,  but  of  interrupting  a 
submission  going  on.  Now  the  pursuer  does  not  pretend  there  was 
any  such  interest  as  justifies  him  saying  the  arbiter  was  ab  initio 
disqualified ;  and  consequently  he  does  not  bring  a  reduction  of 
the  submission.  All  that  he  says  is,  that  the  arbiter  has  acted 
corruptly  in  certain  things,  and  he  proposes  to  take  an  issue* 
on  that  question.  It  is  clear  that  in  such  a  ease  it  is  not 
enough  to  say  that  the  firbiter  has  acted  corruptly,  he  must 
state  facts  from  which  that  corruption  must  be  inferred.  The 
word  corruptly  is  to  be  construed  very  differently  here  from 
the  manner  in  which  it  was  construed  in  the  case  of  Mitchell^ 
which  was  a  reduction  of  a  decreet-arbitral.  The  Court  there 
felt  themselves  a  good  deal  hampered,  and  they  said  that  in 
a  case  of  that  kind  the  word  con*uptly  must  be  taken  in 
a  broad  sense  to  let  in  its  application  to  that  case.  But  it  is 
a  very  different  thing  where  the  party  does  not  wait  for  final  judg- 
ment, and  the  question  occurs  not  in  the  reduction  of  a  decreet- 
arbitral,  but  in  this,  a  most  novel  application,  for  the  purpose  of 
stopping  the  proceedings  of  the  submission  altogether.  To  make 
out  a  case  of  that  kind  something  extraneous  must  be  averred  in- 
ferring corruption,  and  it  is  not  enough  to  say  that  the  arbiter  has 
gone  wrong.  For  all  we  know  the  arbiter  may  not  adhere  to  his 
present  opinion,  but  take  a  different  course  of  proceeding.  If  he 
does  not,  then  the  proper  course  of  a  reduction  lies  open,  when 
his  award  has  been  pronounced. 

Lord  Cuninghame.  I  consider  that  it  would  be  a  precedent 
of  the  worst  example  to  entertain  the  present  action  and  to  stop 
the  proceedings  of  an  arbiter  in  the  middle  of  the  discussion  before 
decree-arbitral.  The  charges  of  corruption  here  are  too  vague  to 
be  listened  to  in  this  stage,  or  perhaps  in  any  stage,  and  the  par- 
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ties  ^ho  have  entered  into  a  submission  are  bound  to  state  any  Feb.  24. 1852. 
complaint  that  occurs  pending  the  proceedings  to  the  arbiter  him-    '-■  t^' 
self,  who,  it  must  be  presumed,  will  give  it  due  consideration  and  j^^^  *'        ' 
effect ;  after  which  they  must  await  the  decree-arbitral  before  it 
can  be  ascertained  that  there  is  any  real  ground  of  complaint. 
The  cases  cited  are  strong  authorities  to  shew  that  the  Court  has 
hitherto  acted  on  this  rule.     In  the  often  quoted  case  of  Sharpe 
and  M'Kenzie  against  Bickerdicke  the  House  of  Lords  reduced  an 
award,  because  the  arbiter  had  refused  to  hear  the  parties ;  but 
the  question  arose  upon  the  decree^  and  not  upon  a  complaint  pend- 
ing the  reference. 

Lord  Ivory. — The  very  interlocutor  of  1849  containing  the  de- 
liverances objected  to  appoints  the  parties  to  undergo  a  more  for- 
mal examination  before  the  arbiter.  He  is  in  the  course  of  doing 
justice  between  the  parties.  The  arbiter  is  doing  his  duty,  per- 
haps, in  too  anxious  a  way.  I  think  it  would  be  pessimi  exempli 
to  allow  a  party  whenever  he  became  displeased  with  the  pro- 
ceedings in  an  arbitration  to  raise  a  litigation  which  may  not  end 
till  it  is  too  late.     The  arbiter  may  recast  all  his  proceedings. 

The  Court  *'  find  that  the  pursuer  has  not  set  forth  any  rele- 
vant grounds  for  calling  in  this  Court  to  interrupt  or  interfere  with 
the  proceedings  before  the  arbiter.  Therefore  dismiss  the  action 
and  assoilzie  the  defenders  with  expenses." 

John  LetBhrnarij  W.S.,  Agent  for  Pursuer. 
James  Peddie^  W.S.,  Agent  for  Defender,  Drew. 
Wnu  Miller^  S.S.C.,  Agent  for  Defender,  Lebum. 


FIRST  DIVISION. 
Barron  v.  National  Bank  of  Scotland.  jJo.  216. 

•  Railway  Shares —  Certificates — Pledge — Liability, — ^The  certificates  of  cer- 
tain railway  shares  having  been  lodged  with  a  bank  in  secarity  for  advances 
made  by  them  to  the  pledger,  who  was  the  owner  but  not  the  re^stered  pro- 
prietor of  the  shares,  and  the  bank  having  afterwards  refused  to  give  up 
the  certificates  to  the  registered  proprietor  so  as  to  enable  him  to  sell  the 
shares :  Held  that  the  bank  was  liable  in  relief  to  the  registered  proprie- 
tor for  calb  made  upon  such  shares. 

This  was  an  action  of  relief  against  the  National  Bank  of  Scot-  p^^^  gg  ^^^^ 
land  for  certain  calls  on  fifty  railway  shares,  the  certificates  of    ">— y^^ 
which  had  been  originally  deposited  with  the  bank  in  security,  ^^JT^^J' 
and  of  which  shares  it  was  alleged  they  had  now  become  proprie-  Bank  of  Scot 
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Feb.  25. 1852.  tors.     The  action  was  raised  on  the  ground  that  the  bank  had 
illegally  detuned  the  certificates  of  the  shares,  and  thereby  pre- 
Nstional        Tented  the  registered  proprietor  selling  the  shares  so  as  to  get 
Bank  of  Scot  ^^^^  ^f  j^jg  responsibility  to  the  railway  company. 

In  1845,  William  Cleland,  share  and  stockbroker  in  Edinburgh, 
had  a  current  deposit  account  with  the  defenders,  upon  which  be 
operated  in  the  usual  manner.  Having  overdrawn  his  account, 
and  become  largely  indebted  to  the  bank,  the  defenders  called 
upon  him  for  security  against  the  advances  made  to  him.  On  20th 
March  1846  he  accordingly  deposited  with  the  defenders  various 
certificates  of  railway  stock  and  scrip.  Amongst  other  documents, 
he  deposited  with  the  defenders  certificates  of  fifty  shares  of  the 
Dublin  and  Belfast  Junction  Railway,  then  valued  by  Cleland  at 
£325.  The  certificates  of  that  stock  were  in  name  of  Barron, 
the  present  pursuer;  but  it  was,  at  the  date  of  the  transac- 
tion, explained  by  Cleland  to  the  defenders  that  he,  Cleland, 
was  the  true  owner  of  the  stock  and  of  the  certificates,  having 
himself  purchased  them  from  the  original  holders,  but  taken 
the  transfer  in  name  of  the  pursuer,  who  was  at  the  date  of 
the  purchase,  his  managing  clerk.  Barron,  was  thus  the  re- 
gistered proprietor  of  the  shares,  although  Cleland  was  the 
true  owner.  No  transfer  was  executed  by  Barron  or  Cleland  in 
favour  of  the  Bank.  At  the  time  the  certificates  of  the  shares 
were  lodged  with  the  Bank  by  Cleland,  a  call  or  deposit  of 
L.2,  ]0s.  purchase  was  due,  and  was  paid  by  Cleland.  Soon 
thereafter  he  became  insolvent,  and  was  sequestrated ;  and  a  far- 
ther call  of  L.5  per  share  having  been  made,  payment  was  de- 
manded from  Barron  as  the  registered  proprietor.  Theteupon, 
Barron  addressed  a  letter,  in  July  1846,  to  the  secretary  of  the 
Bank,  in  which  he  called  upon  the  Bank  either  to  *^  take  the 
shares,  and  relieve  me  of  the  calls,  or  hand  them  to  me,  that  I 
may  dispose  of  them."  Various  communications  passed  between 
the  parties,  in  the  course  of  which  the  defenders  intimated  to 
the  pursuer  and  his  agents  that  they  would  neither  take  the 
shares  as  owners,  nor  give  up  the  certificates  to  the  pursuer. 
Ultimately  a  summons  was  raised  against  the  pursuer  by  the 
Railway  Company  for  payment  of  the  arrears  of  calls,  amounting 
in  all  to  L.750,  with  interest  from,  the  times  the  respective  calls 
became  payable.  The  present  action  was  therefore  raised  by 
Barron  against  the  Bank  for  payment  to  him  of  the  L.750,  in 
order  that  he  might  operate  his  own  relief  by  paying  the  same  to 
the  Railway  Company,  and  also  to  have  the  Bank  ordained  to 
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relieve  him  of  all  further  calls,  and  of  the  action  raised  against  ^eb.  25. 1852. 
him  at  the  instance  of  the  Railway  Company,  and  also  of  all  the  d^^^^  „ 
loss,  expense,  and  damage  he  has  sustained  or  may  sustain  in  re-  National 
ference  thereto,  in  consequence  of  the  Bank  having  illegally^  ^ 

retained  the  certificates,  and  not  paid  the  calls. 

The  defenders  pleaded  that  as  the  shares,  and  certificates 
thereof,  were  lawfully  pledged  to  the  defenders  by  Cleland,  the 
true  owner,  as  a  security,  they  were  not  bound  either  to  take  the 
shares  or  give  them  up  to  the  pursuer-;  but  as  pledgees,  were 
entitled  to  hold  the  certificates  until  paid  their  advances, — or,  at 
least,  the  sum  at  which  the  pledger  himself  valued  them ;  and  even 
if  it  could  be  held  that  the  defenders  were  bound  to  deliver  up  to 
the  pursuer  these  certificates,  their  failure  to  do  so  would  not 
subject  diem  in  the  liability  concluded  for  in  the  present  action. 

The  Lord  Ordinary  (Robertson)  found  that  the  pursuer  had  no 
right  of  property  or  personal  interest  in  the  shares ;  that  by  Cle- 
land's  deposit  of  them  with  the  defenders  "  the  pursuer  incurred 
no  obligation  to  the  defenders  beyond  any  liability  already  incurred 
by  him  holding  the  shares,  as  trustee  for  Cleland's  behoof;  and 
finds  it  not  alleged  that  the  pursuer  was  indebted  in  any  sum  to  the 
Bank,  or  that  he  received  any  sum,  or  other  advantage,  by  the 
circumstance  of  the  transfer  of  the  shares  having  been  taken  in  his 
name  as  aforesaid;  finds  that  the  said  William  Cleland  could 
not,  of  his  own  authority,  deposit  the  said  shares  with  the  de- 
fenders, or  transfer  the  same  to  them,  excepting  subject  to  the 
conditions  of  the  said  trust,  and  to  the  responsibilities  attach- 
ing to  the  owner  of  the  said  shares,  and  that  he  could  make  no 
deposit,  so  as  to  render  the  pursuer  liable  for  future  calls  on  the 
said  shares  without  having  relief  for  the  same,  if  bona  fide  paid, 
against  Cleland  or  his  depository  or  assignee."  He  therefore 
held,  that  the  pursuer  was  entitled  to  relief  against  the  defenders, 
and  to  that  effect  repelled  the  defences. 

Against  this  interlocutor  the  Bank  reclaimed. 

BeU  and  Decoi  of  Faculty  for  reclaimers.  The  mere  tidying  the 
certificates  from  Cleland,  the  true  owner  of  the  shares,  did  not 
impose  on  the  Bank  any  liability  to  relieve  Cleland  of  the  stock. 
The  Bank  were  not  purchasers  of  the  stock :  they  possessed  none 
of  the  privileges  of  ownership.  They  could  not  draw  dividends, 
nor  sell  the  shares  in  the  market.  Cleland  was  liable  to  relieve 
Barron,  his  own  trustee,  of  all  responsibility ;  but  that  liability 
was  not  turned  over  to  the  Bank,  merely  by  gifing  them  the  cer- 
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Feb.  25.  I852.tificates  of  the  shared  to  be  held  by  them  in  security.     Again,  the 

g  \^^         Bank  having  taken  the  certificates  honestly  and  lawfully,  for  the 

National        purpose  of  Creating  a  security  for  themselves,  were  not  bound 

an  o  Scot.  ^^  gj^^  them  up,  except  on  condition  of  Cleland  paying  his  debt, 

in  respect  of  which  they  had  been  pledged.     This  would  be  to 

destroy  their  security.     If  Barron  and  Cleland  could  not  sell  the 

shares  without  getting  up  the  certificates,  the  security  was  merely 

brought  into  operation.     This  action  truly  resolves  into  an  action 

of  damages ;  and  it  is  necessary,  therefore,  for  Barron  to  shew 

that  he  was  not  able,  by  dint  of  the  regulations  in  the  statute,  to 

operate  his  relief  by  selling  the  shares  without  the  certificates. 

The  certificates  were  not  necessary  to  enable  Barron  to  sell  the 

shares,  8  Vict.  c.  17,  sec.  12. 

Infflis  and  Neaves  for  respondent.  The  certificates  are  the  sta- 
tutory BXid  prima  facie  evidence  of  the  ownership  of  shares ;  and  the 
possession  of  them  is  material,  as  affording  despatch  in  business 
transactions.  The  argument  of  the  Bank  amounts  to  this,  that  the 
possession  of  the  certificates  in  truth  afforded  no  security  at  all ;  but 
that  argument  comes  too  late ;  for  the  Bank  accepted  and  retained 
the  certificates  as  affording  them  a  security  over  the  shares,  and  had 
Barron  gone  into  the  market  to  sell  them,  the  Bank  would  have  in- 
terpelled  him  as  the  pledgees  of  the  stock.  It  is  a  principle  at  the 
root  of  all  trusts,  that  the  trustee  shall  be  kept  scaithless.  Now, 
the  Bank  were  informed  of  the  relation  between  Cleland  and  Barron. 
Cleland  could  not  do  anything  to  subject  Barron  to  responsibility 
or  loss.  Could  Cleland's  assignee  be  in  a  better  position  than 
himself?  This  trust,  although  latent  as  regards  the  R^way 
Company,  was  not  so  as  regards  the  Bank.  This,  therefore,  is  an 
attempt  by  the  Bank  to  work  out  a  liability  which  shall  enrich 
them  at  Barron's  expense. 

The  case  was  debated  in  November  last ;  but  the  Court  not 
being  agreed  as  to  the  plea  founded  on  the  statute,  the  case  was 
ordered  to  be  farther  heard  to-day. 

The  Lord  President.  Having  read  everything  in  the  statute 
that  appears  to  apply  to  certificates  of  railway  shares,  I  am  satis- 
fied that  my  former  impression  was  erroneous,  which  was,  that 
without  possession  of  the  ipsa  corpora  of  the  certificates,  a  sale  of 
the  shares  could  be  effected.  It  is  necessary  to  attend  to  the 
terms  of  sec.  16  of  the  statute  (Companies'  Clauses,  Scotland). 
On  the  request  of  the  purchaser  of  any  share,  an  endorsement  of 
each  transfer  shall  be  made  on  the  certificate  of  such  share,  instead 
of  a  new  certificate  being  granted,  &c.,  and  until  such  transfer  has 
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been  so  delivered  to  the  secretary  it  is  provided  that  the  vendor  Feb.  25. 1852. 
of  the  share  shall  continue  liable  to  the  company  for  any  calls  that    '^  ^'^' 
may  be  made  upon  such  share.    In  connection  with  this  clause  National 
we  must  loot  to  sees.  11  and  12,  which  bear  that  the  certificate  ^*^^  °^  ^*^** 
shall  specify  the  share  in  the  undertaking  to  which  such  share- 
holder is  entitled,  and  shall  be  admitted  in  all  courts  as  prima  facie 
evidence  of  the  title  of  such  shareholder.     Now  the  bank  was 
warned  by  letter  and  otherwise  that  Barron  was  the  registered 
proprietor  of  the  certificates ;  and  they  refused  to  comply  with  his 
request  to  give  him  the  certificates,  so  as  to  allow  him  to  operate 
his  relief  by  selling  the  shares*    I  concur  with  the  finding  of  the 
Lord  Ordinary  that  Cleland  could  make  no  deposit  so  as  to  render 
the  pursuer  liable  for  future  calls  on  the  said  shares,  without  hav- 
ing relief  for  the  sum  honafiie  paid  against  Cleland,  or  his  depo- 
sitory assignee.     I  therefore  adhere  to  the  interlocutor  reclaimed 
against. 

Lord  Fullbrton.  I  agree.  Barron  was  trustee  for  Cleland ; 
and  if,  in  these  circumstances,  there  had  been  a  demand  for 
a  call  on  Barron  as  the  proprietor  of  the  shares,  he  would 
have  had  a  good  claim  against  Cleland,  who  must  have  indem- 
nified him  upon  the  ordinary  principle  that  the  trust  property 
must  keep  the  trustee  indemnified.  The  Bank  took  these  cer- 
tificates in  the  full  knowledge  of  the  relation  of  the  parties. 
Now  it  followed  that  when  the  Bank  took  the  security  on  that 
footing,  they  accepted  the  beneficial  interest  possessed  by  Cleland 
so  far  as  that  was  a  security.  They  were  bound  to  give  Barron 
the  fullest  facility  of  obtaining  access  to  the  means  of  indem- 
nifying himself,  and  they  were  under  the  obligation  to  throw 
no  obstacle  in  the  way  of  Barron  so  indemnifying  himself.  And 
were  they  not  bound  to  accept  either  the  one  alternative  or 
the  other  offered  to  them?  But  they  wQuld  not;  and  in  the 
meantime  this  claim  is  made  against  Barron.  Now  the  defen- 
ders say,  you  have  suffered  no  injury,  because  it  was  possible 
for  you  to  have  sold  the  shares  without  actual  possession  of  the 
certificates.  This  is  a  new  ground  of  defence  taken  by  the  Bank 
for  the  purpose  of  evading  this  liability.  But  knowing  that  the 
certifiucates  were  considered  by  the  Bank  as  a  security  over  the 
stock,  and  was  held  by  them  as  such,  could  Barron  have  held 
himself  out  to  the  public  as  the  real  proprietor  of  these  shares 
and  so  have  effected  a  sale  ?  To  have  done  so  would  have  been 
a  palpable  fraud.  And,  if  the  Bank  maintain  that  the  right  to 
sell  was  in  Barron,  then  these  certificates  were  the  muniments  of 
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Feb.  25. 1852.  ^^^^^'b  estate,  and  not  of  Cleland's,  and' therefore  the  Bank  were 
^**""^^^^    not  entitled  to  hold  them  as  security  for  Cleland's  debt     I  ad- 

iitional'       *^®^®  ^  *®  interlocutor  of  the  Lord  Ordinary. 

Bank  of  Scot.  LoRD  CuNiNGHAMB.  I  have  formed  a  clear  opinion  that,  in 
point  of  law,  justice,  and  good  faith,  the  interlocutor  of  the  Lord 
Ordinary  is  well-founded.  Separate  from  the  statute  altogether, 
it  is  a  point  of  common  and  mercantile  law,  that  when  a  pledgee 
gets  the  muniments  of  any  rights  vested  in  him,  and  when  he  is 
told  that  they  belong  to  a  third  party,  the  pledgee  keeps  that 
property  at  his  own  risk.  In  such  a  case  as  this,  which  concerned 
Touchers  of  transferable  property,  is  it  right  that  the  loss  should 
fall  on  the  nominal  holder  of  the  property,  or  on  the  parties  who 
tortuously  retain  the  vouchers  ?  That  is  hardly  a  case  to  be  put ;. 
and  there  are  cases  to  shew  that,  in  times  of  mercantile  hazard,  a 
party  who  retains  documents,  and  refuses  to  relieve  the  party  en* 
titled  to  be  relieved,  does  so  at  his  own  peril.  But  as  to  any  plea 
under  the  statute,  it  does  not  supersede  any  right  of  a  trustee  at 
common  law  to  operate  his  own  relief  in  a  variety  of  cases.  I  do 
not  know  that  the  sale  here,  without  the  certificates,  would  have 
operated  relief  under  the  circumstances*  At  any  rate  I  do  not 
think  that  anything  contained  in  the  statute  supersedes  the  liability 
incurred  by  the  Bank  acting  as  it  did. 

Lord  Ivory. — When  the  case  was  last  before  us  I  indicated  an 
opinion  adverse  to  the  pursuer,  but  I  am  now  satisfied  that  this 
was  erroneous.  For  the  purpose  of  expediency  the  shares  were 
registered  in  the  name  of  Barron;  but  as  proprietor  Cleland 
wished  to  have  some  security  over  them,  and  therefore  be  kept 
possession  of  the  certificates.  No  purchaser  from  Barron  could 
have  held  the  stock  to  the  prejudice  of  Cleland,  and  Cleland  could 
not  have  disposed  of  the  certificates  to  the  prejudice  of  Barron. 
But  here,  besides  the  mere  want  of  the  certificates  which  pre- 
vented a  sale,  there  is  also  such  knowledge  on  the  part  of  the 
Bank  as  implied  mala  Jides  in  retaining  the  certificates.  They 
knew  the  relation  in  which  the  parties  stood  to  each  other,  and  I 
am  satisfied  that  the  Bank  must  be  held  to  have  taken  the  certi- 
ficates subject  to  all  claims  which  might  arise  to  Cleland  as  regis- 
tered proprietor. 

The  Court  therefore  '^adhered  to  the  Lord  Ordinary's  note  sub- 
mitted to  review,  and  refused  the  note  with  additional  expenses," 
&c. 

Andrew  ffowden,  W.S.,  Agent  for  the  Pursuer. 
Archibald  W.  Goldie,  W.S.,  Agent  for  the  Defender. 
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FIRST  DIVISION. 
MuiRHBAD  v.  Fbeblbs  and  Campbell.  No.  216. 

BUUCkamhtr  IntgrdJab-^wratory  (knOhn. — ^Where  creditors  poinded 
on  a  fiirm  of  which  their  debtor  was  proprietor,  but  which  stock 
was  claimed  bj  the  debtor's  son  under  an  alleged  lease  granted  bj  his 
father,  (and  which  lease  was  challenged  bj  the  creditors  as  collosive), — 
Interdict  bj  the  son  against  a  sale  of  the  stock  refused  on  juratory  caution. 

This  was  a  note  of  suspension  and  interdict  presented  against  peb.  2^.  1852. 
the  respondents  **  selling  or  disposing  of  the  goods  and  effects  on     '7'"'^''"^ 
the  farm  of  Waterhead  poinded  by  them."     The  complainer  re-  p^biSTll' 
presented  himself  as  tenant  of  the  farm  under  a  lease  granted  in 
1850  by  his  father  who  is  the  proprietor.     By  this  lease  the  lands 
are  let  to  the  compliuner,  together  with  ^*  the  use  of  the  whole 
stock,  farm  implements,  and  others,  all  as  enumerated  in  an  in- 
ventory" annexed  to  the  lease.     The  respondents  executed  a 
poinding  of  certain  goods  and  effects,  includmg  cattle,  horses,  and 
farm  implements  on  the  farm  of  Waterhead,  for  a  debt  of  L.61, 
10s.  2d.  said  to  be  due  by  the  complainer's  father  to  them.     The 
complainer  pleaded  that  the  subjects  poinded  were  his  property^ 
and  in  his  possession,  and  were  not  liable  to  be  poinded  in  dili- 
gence against  a  third  party, — at  least  he  was  entitled  to  the  use  of 
the  subjects  as  stipulated  in  the  lease ;  that  this  right  cannot  be 
defeated  by  the  poinding  creditor,  and  falls  to  be  protected  by  the 
interdict  craved ;  and  that  in  the  whole  circumstances  of  the  case, 
he  was  entitled  to  have  this  note  passed  and  the  interdict  granted, 
without  caution  or  consignation. 

The  respondents  stated  that  at  the  date  of  granting  the  lease, 
the  complainer's  father  was  bankrupt,  and  that  the  arrangement 
between  the  parties  in  1850  was  a  mere  device  to  avoid  the  dili- 
gence of  the  father's  creditors.  A  letter  was  produced  from  Muir- 
head,  senior,  to  the  respondents  in  1851,  stating  that  after  taking 
into  consideration  the  state  of  his  affairs,  ^*  I  will  not  attempt  to 
keep  the  lands  of  Waterhead  any  longer  in  my  own  hands,"  and 
requesting  the  respondents  to  call  a  meeting  of  his  creditors. 
The  pretended  lease  was  therefore  latent,  and  was  never  truly 
acted  upon  by  any  change  of  possession  or  otherwise. 

The  Lord  Ordinary  (Cowan)  on  considering  the  note,  expressed 
his  willingness  to  pass  it  if  caution  were  offered,  and  to  this  course 
the  charger  did  not  object ;  but  the  suspender,  instead  of  offering 
caution,  as  he  undertook  to  do,  lodged  a  minute,  offering  juratory 
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Feb.  26. 1852.  caution ;  and  thereafter  preeented  a  second  note  of  saspension  and 
,,'rT^?^'    interdict  of  another  poinding,  also  upon  juratory  caution.     No 

Mmrhead  v,  ^   ,  .    ,    i     «.  n        j  i  i  i         i 

Peebles,  &c    sale  of  the  poinded  effects  was  alleged  e^er  to  naye  taken  place  by 
their  owner,  Mr  Muirhead  Kirkwood,  to  his  son,  the  complainer. 
It  was  not  denied  at  the  meeting  before  the  Lord  Ordinary  that 
the  father  is  living  on  the  farm  with  the  complainer.     The  Lord 
Ordinary  therefore  refused  the  note,  and  found  the  suspender 
liable  in  expenses.     In  the  note  appended  to  his  interlocutor,  his 
Lordship  remarked,  ^'  had  there  been  any  evidence  adduced  by 
the  complainer  that  he  had  paid  for  the  stocking  on  the  farm,  and 
obtiuned  possession  as  the  owner  of  it,  it  would  have  been  neces- 
sary to  have  passed  the  note,  that  the  respondent's  allegations 
might  be  admitted  to  probatbn.     But  the  mere  privilege  of  using 
the  stock  and  effects  conferred  by  the  lease  could  not  transfer 
the  radical  property  of  them.    .     .    •     Then  as  regards  the  right 
to  use  the  stocking,  and  the  alleged  change  of  possession,  the  Lord 
Ordinary  cannot  hold  the  receipt  produced  (said  to  have  been 
granted  by  the  father  for  the  half  year's  rent  due  at  Martinmas 
1851)  sufficient  to  instruct  the  fact  of  the  complainer  having  ob- 
tained delivery  even  for  the  limited  purpose  of  use^  to  which  his 
right  in  any  view  is  confined  by  the  terms  of  the  lease.    The  letter 
from  the  father,  produced  with  the  answers,  is  quite  inconsistent 
with  the  idea  that  he  had  ceded  possession  of  the  lands  and  stock- 
ing to  the  complainer  as  his  tenant.     The  diligence  of  the  father's 
creditors  ought  therefore  to  be  allowed  to  proceed." 
The  suspender  reclaimed. 

Monro  and  G.  G.  Bell  for  the  reclaimer. 
T*  Mackenzie  for  the  respondents. 

Lord  Cuninghamb.  There  can  be  no  doubt  in  this  case.  A 
lease  by  a  landlord  to  a  stranger  tenant,  with  what  is  called  the 
use  of  a  valuable  stock,  which  remains  the  property  of  the  land- 
lord, is  a  transaction  which  would  be  exceptionable  as  a  means 
of  withdrawing  the  landlord's  moveable  effects  from  his  creditors ; 
but  when  this  takes  place  between  father  and  son,  the  former  con- 
tinuing to  reside  on  the  farm,  it  has  all  the  appearance  of  collusion; 
and  I  am  of  opinion  that  a  note  of  suspension  cannot  be  passed  to 
suspend  diligence,  without  satisfactory  caution,  and  by  no  means 
on  juratory  caution. 

The  other  Judges  concurred. 

Note  refused. 
Jmner  and  Stuai%  S.S.C.,  Suspender's  Agents. 
Oibsan-Craigsy  DaUiellf  and  Brodie^  W.S.,  Respondents'  Agents. 
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FIEST  DIVISION. 
Morris  and  Co.  v.  Stewart  and  Co.  No«  217* 

Procesa — Pttrtnerak^H^Executar — Discharge. — ^Where  an  action  was 
nused  in  the  name  of  a  Company  and  the  individual  partDers,  and  one 
of  the  partners  died  daring  the  litigation,  and  his  widow  was  sisted  in 
his  room  as  his  trustee  on  the  pursuers'  succeeding  in  the  action : — Held 
that  the  defenders  were  not  bound  to  pay,  except  on  a  receipt  in  which 
the  trustee  should  concur,  after  expeding  confirmation,  although  she 
alleged  that  she  had  no  interest  to  confirm,  as  she  gained  nothing  by  the 
result  of  the  case. 

This  was  an  action  of  damages  for  alleged  breach  of  contract  Feb.  26. 1852. 
in  regard  to  the  hiring  of  a  ship  on  a  charter  party.     The  sum-    ^T^^^ 
mons  was  raised  in  the  name  of  ^^  James  Morris  and  Co.,  and  Stewart  &  Co! 
James  Morris  and  James  George  Morris,  the  individual  partners 
of  that  Company."    Pending  the  litigation,  James  Morris  died, 
leaving  a  trust-deed  in  which  his  wife  and  certain  other  parties 
were  named  his  trustees.     She  alone  accepted  and  acted,  and  was 
allowed  to  be  sisted  in  his  room,  undertaking,  should  the  pursuers 
succeed  in  the  action,  ^^  to  confirm  before  extract." 

The  case  resulted  in  the  pursuers  being  found  entitled  to  da- 
mages to  the  extent  of  £50,  with  modified  expenses. 

A  receipt  for  the  damages  being  tendered  to  the  defender, 
signed  by  James  Morris  and  Co.  and  the  agent  alone,  the  de- 
fenders refused  to  pay,  unless  Mrs  Morris  should  also  concur  in 
this  receipt  as  representing  her  late  husband,  and  that  after  ex- 
peding confirmation  as  his  executrix. 

Whereupon  the  pursuers  enrolled  the  case,  stating  that  Mrs 
Morris  had  no  interest  in  the  case,  as  after  settling  all  expenses 
with  her  agent  there  would  be  nothing  over  for  her  to  receive, — 
that  she  was  willing  to  allow  the  decree  to  go  out  in  the  name  of 
James  Morris  and  Co.,  and  they  therefore  moved  the  Court  to 
allow  the  decree  to  go  out  accordingly. 

Buchanan  in  support  of  the  motion.  Mrs  Morris  could  not  be 
compelled  to  confirm  and  concur  in  the  discharge  to  the  defenders. 
She  had  nothing  to  confirm  to,  as  there  was  nothing  to  be  received 
by  her  after  paying  the  agent's  expenses.  The  real  pursuers  were 
James  Morris  and  Co.,  and  the  discharge  of  the  sole  surviving 
partner  was  suflGicient,  and  they  were  not  bound  to  submit  to  the 
delay  and  expense  of  a  confirmation. 
.  Shand  for  defenders.     All  that  the  defenders  wish  is  a  legal 
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Feb.  26. 1852.  and  valid  discharge  when  they  pay  the  damages.  The  widow 
UortiB&Co.v  ^*™®  ^°  ^^®  place  of  her  deceased  husband  and  must  discharge 
Stewart  &  Co.  her  interest,  which  she  had  specially  engaged  to  do  when  sisted. 

The  statement  that  there  would  be  no  balance  payable  to  her, 

after  settling  with  her  agent,  ^  irrelevant. 

Lord  Ivort.  It  is  by  no  means  clear  that  the  surviving  partner 
here  is  in  titulo  to  discharge  the  damages  awarded.  On  the  con- 
trary, the  widow  was  sisted  in  the  place  of  the  deceased  partner. 
She  now  represents  him,  and  must,  in  my  opinion,  put  herself  in 
a  situation  to  discharge  her  interest  as  his  representative,  before 
the  defenders  can  be  compelled  to  pay  the  damages  awarded. 

Lord  President.  Things  must  be  allowed  to  take  their  usual 
course  here.     We  will  not  interfere. 

The  other  Judges  concurred.    Motion  refused. 

John  Cullen^  W.S.,  Agent  for  the  Pursuers. 
Shand  and  Farquhavy  W.S.,  Agents  for  Defenders. 


FIRST  DIVISION. 

No.  218.  AlTKEN  V.    WOODSIDE. 

Trustee^Act  2  and  3  Vict.  sees.  9, 11— BiU-Special  IndonaHonr-^Oath 
of  Verity — Vouchers  of  Debt, — ^In  a  competition  for  the  office  of  trustee, 
a  vote  on  a  bill  was  objected  to,  in  respect  the  bill  had  been  specially 
indorsed  by  the  drawer  to  a  bank,  and  had  not  been  re-indorsed  to  him, 
the  original  indorsement  not  being  scored  : — Held,  that  the  bill  was  a 
good  voucher  of  debt  for  the  drawer,  and  that  the  indorsement  might 
competently  be  scored;  Also  Heldj  that  the  factor  for  the  deceased 
drawer's  representatives  had  a  good  title  to  sue  on  producing  his  con- 
firmation ;  and  although  the  affidavit  did  not  state  that  any  part  of  the 
debt  had  been  paid  to  the  drawer  during  his  lifetime,  the  oath  of  verity 
was  complete,  and  in  terms  of  the  statute. 

Feb.  26. 1652.  This  was  a  competition  for  the  office  of  trustee  on  the  seques* 
AitireiT  trated  estate  of  the  deceased  James  Johnston,  coal-master  and 
Woodside. ;  spirit-dealer  in  Airdrie.  The  case  came  before  the  Court,  on 
appeal  by  Aitken  against  an  interlocutor  of  the  Sheriff  of  Lanark- 
shire, declaring  Archibald  Woodside,  accountant  in  Glasgow,  to 
have  been  duly  elected  trustee.  A  counter  appeal  was  presented 
by  Woodside.  At  the  meeting  for  the  election  of  the  trustee, 
creditors  to  the  amount  of  L.908 :  3 :  4^  voted  for  Mr  Robert 
Aitken,  and  to  the  amount  of  L.404 : 8 : 1 1  sterling  for  Mr  Wood- 
side,  giving  to  Mr  Aitken  a  large  apparent  majority.   The  Sheriff- 
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substitute  however  sustained  objections  to  certain  votes  in  favour  Feb.  26. 1651 
of  Aitken,  which  reduced  his  majority.     Certain  of  these  objec- ... 
tions  were  now  brought  under  review,  of  which  the  principal  oneWoodside. 
was  an  objection  to  Mr  Kidd  claiming  to  vote  upon  a  debt  of 
L.686 : 8  : 9,  and  which  vote,  if  sustained,  would  turn  the  balance 
in  favour  of  Aitken.     Kidd  claims  as  factor  loco  absentia  and  factor 
loco  tutoris  to  the  representatives  of  Mr  Campbell,  now  deceased ; 
and  in  support  of  his  claim  he  produced  a  bill  drawn  by  Mr  Campbell 
and  accepted  by  the  bankrupt.     This  bill,  however,  is  specially 
indorsed  by  Mr  Campbell  to  the  National  Bank ;  there  is  no  re- 
indorsement  to  Campbell,  the  drawer,  nor  is  the  original  indorse- 
ment scored.     The  Sheriff  held,  that,  ex  facie  at  least  of  the  bill, 
the  debt  thus  appears  to  be  due,  not  to  Mr  Kidd's  constituents, 
but  to  the  National  Bank.    It  was  offered  on  behalf  of  the  claim- 
ant to  prove  scripto,  that  if  the  bill  was  ever  delivered  to  the  bank 
with  the  indorsement  in  their  favour,  the  drawer  re-acquhred  right 
thereto  by  payment.     A  testament-dative,  produced  with  the 
claim,  was  founded  on  as  a  proof  of  this  retrocession,  and  a  dili- 
gence was  craved  to  recover  farther  written  evidence.     This  dili- 
gence the  Sheriff-substitute  refused.     He  also  refused  to  allow 
an  offer  made  to  score  the  indorsation  upon  the  bill.     Besides 
being  factor  for  Campbell's  children,  Kidd  was  also  agent  for  the 
bank. 

T,  Mackenzie  for  the  appellant.  The  bill  is  a  good  document 
of  debt.  The  indorsement  on  the  bill  might  competently  have 
been  scored.  Mayer  v.  Jadis^  1  Moody  and  Robinson,  247 ; 
Roscoe's  Law  of  Evidence,  7th  ed.,  p.  219,  and  the  case  of  Cocks 
V.  Borrodale^  there  cited,  reported  by  Chitty  on  Bills,  7th  ed.,  392. 

Macfarlane  for  the  respondent.  Under  the  2  and  3  Vict.  c.  41, 
sec.  1 1,  the  creditor  must  produce  with  his  oath  such  accounts 
and  vouchers  as  are  necessary  to  prove  his  debt.  This  bill,  in- 
dorsed to  the  bank,  does  not  prove  the  debt  in  virtue  of  which  Kidd 
claims  to  vote.  Special  indorsations  cannot  competently  be 
scored. 

The  Lord  President.  We  can  have  no  difficulty  that  this 
was  a  genuine  production  on  the  part  of  Kidd.  Nor  can  it  be 
maintained  that  it  has  come  in  an  improper  way  into  his  hands. 
Kidd  is  the  agent  for  the  bank,  and  the  curator  for  the  family ; 
and  being  the  natural  custodier  of  the  bill,  the  presumption  is,  that 
he  got  it  from  the  bank  when  it  had  been  discounted.  This  would 
be  a  very  critical  objection  to  sustain  against  this  bill,  when  there 
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-Feb.  26. 1852.  can  be  no  doubt  whatever  that  there  is  a  true  and  genuine  debt 
AiAm^^'  to  Campbell,  and  that  this  bill  is  a  good  youcber  of  that  debt, 
Woodside.  LoRD  FuLLBRTON.  Suppose  Campbell  alive,  and  that  he  had 
produced  the  affidavit,  could  it  be  said  that,  frcmi  the  circumstance 
of  there  being  a  special  indorsation  on  the  bill,  he  had  not  com- 
plied with  the  Act  in  producing  a  good  voucher  of  debt  ?  It 
could  not.  Campbell  is,  ex  facie  of  the  bill,  the  proper  creditor. 
There  is  an  indorsation  to  the  bank ;  but  how  does  this  necessarily 
prove  that  the  right  is  in  the  hank  ?  It  might  have  happened 
that  the  bill  had  never  been  in  the  hands  of  the  bank  at  all ;  and 
if  it  had  been  delivered  to  the  bank,  it  would  not  have  got  back 
into  Campbell's  hands  if  it  had  not  been  paid.  It  is  quite  clear 
that  a  party  in  these  circumstances  would  have  been  quite  entitled 
to  score  out  the  endorsement.  Then  comes  this  other  specialty 
— the  only  doubt  which  could  have  arisen  was,  whether  this  bill 
could  have  got  freely  into  Kidd's  hands  ?  but  this  doubt  is  re- 
moved, because  the  party  is  the  holder  of  the  bill  for  behoof  of 
Campbell's  family,  for  whom  he  acts  as  factor.  I  think  this  objec- 
tion to  Eidd's  vote  cannot  be  sustained. 

Lord  Cuninghame.  I  am  of  opinion  that  the  appellant  has 
shewn  a  clear  case  in  support  of  Mr  Kidd's  title  to  the  balance  of 
L.585  on  the  bill  mentioned  in  the  affidavit.  He  produced  the 
bill,  and  offered  to  score  the  indorsations  in  favour  of  the  bank, 
so  as  to  leave  the  bill  in  bonis  of  Daniel  Campbell,  the  original 
drawer,  and  he  produced  a  confirmation  in  his  own  favour  as  Mr 
Campbell's  executor.  This  was  a  sufficient  title  in  that  stage. 
When  the  indorsations  were  scored,  Kidd's  title  was  complete. 
Few  cases  of  scored  indorsations  have  been  so  clear  upon  the  right 
to  cancel  as  the  present.  Kidd  was  the  principal  agent  of  the 
bank,  as  well  as  the  confirmed  executor ;  so  he  would  do  nothing 
to  the  prejudice  of  the  bank.  The  respondent  attempted  to  shew 
that  blank  indorsations  might  be  scored,  but  not  special  indorsa- 
tions. There  is  no  such  doctrine  laid  down  in  any  of  the  cases,  or 
by  any  writer. 

Lord  Ivory.  I  am  of  the  same  opinion.  This  claim  is  made 
by  Kidd,  who  holds  the  twofold  character  of  agent  for  the  bank, 
and  factor  for  Campbell's  children.  It  is  his  claim,  h&  factor  loco 
tutoris,  that  is  rejected.  If  he  had  been  in  the  capacity  of  law 
agent  for  the  parties,  the  case  might  have  been  different ;  but  it 
is  not  so.  In  his  affidavit,  therefore,  it  is  implied  that  he  has  no 
claim  on  the  part  of  the  bank.  It  is  impossible  to  conceive  a 
more  narrow  or  rigorous  objection  than  this. 
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The  Court,  therefore,  sustained  the  appeal.  Feb.  26. 1852. 

Macfarbme  (oT  the  respondent,  stated,  that  there  were  otherAitken  v. 
objections  to  the  same  vote;  (1.)  Kidd  has  not  produced  suffi-Woodside. 
cient  title;  Anderson  v.  Thomson,  9th  July  1847,  9  D,  1460; 
(2.)  The  bill  had  become  due  three  months  prior  to  Campbell's 
death,  and  part  of  it  had  been  paid  to  him.  There  is  no  state- 
ment in  the  affidavit,  that  any  part  of  the  debt  had  been  paid  to 
Campbell  during  his  life.  Therefore  there  was  no  complete  oath 
in  terms  of  sec.  9  of  the  Act;  Tat/lor  v.  Drumnumdy  11th  Ja« 
nuary  1848,  10  D.  335;  GlenY.  Borthunck,  19th  January  1849, 
11  D.  387. 

r.  Mackenzie  ioT  appellant:  (1.)  We  produce  our  confirma- 
tion as  our  title  to  vote.  It  entitles  us  to  uplift  this  bill  to  recover 
payment  of  the  debt.  We  are  therefore  not  claiming  on  the  bill 
without  producing  our  title ;  (2.)  The  affidavit  bears,  '*  That  no 
part  of  the  said  sum  of  L.585,  8s.  9d.  has  been  paid  or  compen- 
sated to  the  deponent  or  to  the  said  executors,  and  that  they  and 
he  hold  no  other  person  than  the  said  deceased  James  Johnston 
bound  for  the  debt,"  &c.  This  is  a  sufficient  compliance  with  the 
statute ;  Wtxon  and  Deans  v.  M^  Coll  and  Company j  22d  June  1849, 
11  D.  1188. 

The  Lord  Presidbnt  was  of  opinion  that  both  objections 
should  be  repelled. 

Lord  Fullbrton.  It  is  difficult  to  distinguish  this  case  from 
the  case  of  Glen.  In  questions  of  this  kind  as  to  the  competition 
of  trustees,  I  think  we  have  given  many  rash  decisions.  No  pre- 
vious decision  can  be  exactly  in  point,  and  we  must  just  judge  of 
each  case  on  its  own  merits.  In  the  case  of  Glen  there  was  an 
oath  as  to  the  verity  of  the  debt,  but  there  the  party  went  still 
farther  and  swore  that  no  part  of  the  debt  had  been  paid,  which 
he  was  not  bound  to  do  by  the  statute  at  all.  The  view  I  took 
was  that  if  a  party  will  go  out  of  the  statute  and  swear  to  the 
verity  of  a  debt,  and  that  no  part  of  it  has  been  paid,  he  places 
himself  in  the  position  of  having  his  oath  examined  whether  it  is  a 
good  oath  or  not.  But  in  the  circumstances  I  think  the  oath  is 
good  enough,  and  that  the  statute  is  sufficiently  complied  with. 
With  regard  to  the  other  point  I  agree  with  the  Lord  President. 

Lord  Cuninohajvie.  I  agree.  The  other  cases  do  not  rule 
this.  There  is  here  sufficient  title,  and  as  to  the  validity  of  the 
affidavit  I  concur  in  thinking  the  objections  to  it  not  maintainable. 

Lord  Ivory.     With  reference  to  the  objection  on  the  title,  I 
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Feb.  ^6.  1852.  agree  with  the  Lord  President.     This  party  produces  as  his  title, 
his  confirmation  as  factor  loco  absentis.     That  is  quite  sufScient  as 

Woodside.      &  good  title  to  vote. 

The  objection  that  this  is  not  an  oath  of  verity  in  the  sense  of  the 
statute,  is  founded  on  the  assumption  that  the  party  has  not  ful- 
fiUed  the  condition  of  that  enactment.  Now,  when  I  read  it,  I 
see  nothing  in  which  he  has  failed  to  fulfil  it.  The  question  is,  Is 
this  an  oath  of  verity  in  the  sense  of  the  statute  P  Is  it  possible 
to  read  the  terms  of  the  oath  without  seeing  that  it  is  so  ?  There 
is  no  question  of  construction  here  which  was  raised  in  the  case  of 
Glen  or  Taylor. 

The  CouET,  therefore,  "  alter  the  interlocutor  of  the  Sheriff; 
Find  that  the  said  Robert  Aitken  was  duly  elected  trustee,  and 
remit  to  the  Sheriff  to  proceed  accordingly  ;  Find  the  said  Archi-  • 
bald  Woodside  liable  to  the  appellant  in  the  expenses  incurred  by 
him  both  in  the  Sheriff  Court  and  in  this  Court,  &c." 

Gibson  Craigs,  Dalziel  4r  Brodie,  W.S.,  Appellant's  Agents. 
John  Leishnuvi,  W.S.,  Defender's  Agent. 


FIRST  DIVISION. 

No.  219.  Hook  v,  Mrs  Flora  Campbell  Galbraith  or  Hook. 

Evidence — Divorce — Proof- — Extrajudicial  Statement — Depoeitionr-Solem' 
nities  of—  Witness's  Age, — ^In  the  proof  in  an  action  of  divorce  : — Held  that 
an  extrajudicial  statement  by  one  of  the  witnesses  could  not  be  foanded 
on  as  evidence;  (2)  That  a  deposition  which  concluded  without  the 
usual  words  of  solemnity  was  sufficient.  Ohservedy  that  the  age  of  the 
witness  should  always  be  stated  in  the  deposition. 

JFeb.  26. 1852.  This  was  an  action  of  divorce  raised  by  the  pursuer  against  his 
^^■v^'^    wife  on  the  ground  of  adultery.     In  the  course  of  the  proof,  and 

Hook  V,  Hook.  jm.jpg  ^jjg  examination  of  Miss  Galbraith,  the  defender's  sister, 
a  question  arose  as  to  the  competency  of  founding  on  an  extra- 
judicial statement  by  Miss  Galbraith,  as  evidence  with  regard 
to  the  defender's  alleged  habits  of  intemperance.  The  evidence 
was  as  follows : — *'  Being  shewn  a  paper,  dated  18th  April 
1850,  and  subscribed  ^  Mary  Davinia  Galbraith,'  I  see  that  it  is 
my  handwriting.  It  was  written  under  compulsion  and  threats  of 
the  pursuer,  and  at  his  dictation,  not  of  the  date  it  bears,  but  in 
the  month  of  May.  The  statements  in  that  paper  are  in  part 
true,  and  part  entirely  false,  and  very  little  true  without  exagge- 
ration. I  say  that  the  defender  was  not  addicted  to  drink  too 
much." 


j 
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**  Here  the  defender's  counsel  moved  the  Commissioner  to  rejectFeb.  26. 1852. 
this  document  as  evidence,  which  the  Sheriff- commissary  did,  and    ^^"^^^'^^^ 
against  vrhich  the  pursuer  appealed. 

The  Lord  Ordinary  (Robertson)  ^'having  heard  parties' procu-> 
rators  on  the  various  appeals  taken  in  the  course  of  the  proof, 
finds,  with  respect  to  the  appeal  in  the  course  of  the  evidence  of 
Miss  Galbraith  .  .  •  that  the  written  statement  by  the  wit- 
ness may,  under  the  special  circumstances  in  which  it  was  ten- 
dered, and  with  the  view  of  affecting  or  explaining  her  testimony, 
be  received  in  evidence,  and  therefore  admits  the  same 
and  having  heard  parties'  procurators  on  the  merits  at  great  length 
.  •  .  finds  no  evidence  to  support  any  of  the  acts  of  adultery 
libelled,  and  that  the  defender  has  not  been  guilty  thereof;  there* 
fore  sustains  the  defences,  assoilzies  the  defender  from  the  whole 
iionclusions  of  the  libel,  and  decerns ;  finds  the  pursuer  liable  in 
expenses,"  &c. 

Against  the  latter  part  of  this  interlocutor  the  pursuer  reclaimed, 
and  the  defender  reclaimed  as  to  the  admissibility  of  the  evidence. 

Monro  and  Neaves  for  the  reclaimer. 

Frcuery  Inglis^  and  Crauford  for  the  respondent. 

The  question  of  evidence  having  been  discussed, 
The  Lord  Prbsibbnt.  It  would  have  been  better  had  this 
matter  been  earlier  discussed.  As  the  interlocutor  of  the  Lord 
Ordinary  stands,  this  document  is  made  a  part  of  the  witness's 
statement.  I  must  own,  on  hearing  the  discussion,  that  I  am  not 
prepared  to  sustain  the  document  as  evidence.  To  try  and  put 
this  document  into  the  case  for  the  purpose  of  being  contrasted 
with  the  deposition  of  the  witness,  and  made  use  of  with  reference 
to  other  witnesses,  would  be  a  most  hazardous  proposition. 

Lord  Fdllerton.  I  am  of  opinion  that  this  document  ought 
not  to  be  admitted.  It  cannot  be  considered  as  part  of  the  rei 
gestae  ;  and  on  this  subject  it  differs  from  letters  produced  and  put 
into  the  hand  of  the  witness,  for  instance,  to  shew  that  the  witness 
had  been  dealing  with  a  party  as  sane,  although  when  under  ex- 
amination he  had  sworn  that  he  considered  the  person  insane. 
In  a  case  of  that  kind  the  letters  are  allowed  to  be  put  into  the 
hands  of  the  witness,  to  ask  him  how  he  reconciles  the  statements. 
The  document  here  is  a  narrative  of  facts  that  had  taken  place 
some  time  before  it  was  written,  and  is  nothing  but  a  precognition. 
It  has  not  been  confined  to  testing  the  credibility  of  the  witness 
herself,  but  has  been  used  to  discredit  other  witnesses. 
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Feb.  26. 1852.  LoRD  CuNiNQHAMB.  I  consider  this  as  a  momentous  question 
Hook  H  V  ^  the  law  of  evidence,  because  I  should  hold  it  a  most  dangerous 
precedent  to  allow  such  a  paper  as  that  in  dispute  to  be  received 
to  any  effect.  It  has  been  taken  antecedently  from  a  party  in- 
tended, or  likely  to  be  adduced,  as  a  witness ;  and  as  the  interlo* 
cutor  stands,  it  is  admitted  as  evidence  without  qualifk^tion,  or 
any  special  ground  to  justify  so  unusual  a  precedent.  Parties,  no 
doubt,  are  allowed  to  precognosce  witnesses,  and  they  may  pre- 
serve written  notes  of  the  precognition  for  their  own  use ;  but  to 
produce  these  in  Court  with  the  view  of  impeaching  the  testimony 
of  the  witness  afterwards  on  oath,  would,  indeed,  ^be  a  precedent 
of  bad  example.  The  rules  of  evidence  are  founded  on  principles 
of  general  jurisprudence ;  but  I  can  find  no  example  of  such  a  pro- 
ceeding as  the  present,  in  the  practice  either  of  our  own  Courts, 
or  those  of  England.  This  cannot  be  justified  on  the  ground  that 
Miss  Galbraith  was  a  necessary  witness  for  the  pursuer  in  a  con- 
templated suit,  whose  testimony  he  was  anxious  to  preserve  from 
all  hazard.  In  that  case  a  pai'ty  may  take  notes  for  his  future 
guidance ;  and  as  soon  as  he  institutes  his  action,  the  law  provides 
a  course  for  taking  instantly  the  evidence  of  peculiar  witnesses — 
such  as  instrumentary  witnesses,  framers  of  deeds,  and  the  like, 
before  a  judge  or  commissioner,  in  presence  of  botii  parties.  But 
the  preparation  by  one  of  the  parties  to  an  impending  suit  of  an 
extrajudicial  declaration  by  a  witness,  is  littie  short  of  malpractice, 
and  must  ever  be  reprobated  by  the  Court.  It  is  obviously  essen- 
tial, for  the  protection  of  witnesses,  and  for  the  purity  of  evidence, 
to  have  thb  erroneous  practice  promptly  corrected. 

Lord  Ivory.  I  am  of  the  same  opinion.  The  judgment  of 
the  Sheri£f  Commissary  was  to  reject  this  document  as  evidence. 
That  was  a  right  judgment.  How  far  the  document  might  be 
used  in  testing  the  witness  is  not  the  question.  This  document 
cannot  be  received  as  evidence. 

In  the  course  of  the  discussion  Lord  Ivo&t  observed  that  the 
<ieposition  of  one  of  the  witnesses  concluded  without  the  usual 
words  of  solemnity,  ^'  all  which  is  truth,  as  the  deponent  shall 
answer  to  God."    A.  v.  B.^  16  S.  630. 

The  Court  were  of  opinion  that  the  deposition  was  sufficient. 

It  was  also  observed  by  Lord  Cuninghame,  that  the  age  of 
one  of  the  witnesses  was  not  given.  He  thought  that  the  old  prac- 
tice of  mentioning  the  age  of  the  witness  ought  to  be  followed  by 
Commissary  Sheriffs. 
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In  this  opinion  the  Court  concurred.  Feb.  26. 1852. 


To-day  the  case  was  advised,  and  the  Court  "  Alter  the  Lord^'^'''''^'^^ 
Ordisar/s  interlocutor  submitted  to  review,  so  far  as  it  finds  that 
the  written  statement  by  Miss  Galbraith  can  be  received  as  evi- 
dence, and  admits  the  same ;  but,  quoad  ultra,  and  on  the  merits, 
adhere  to  the  Lord  Ordinary's  interlocutor,  and  refuse  the  note 
for  the  pursuer :  Find  him  liable  in  additional  expenses,"  &c. 

Murray  and  Beith^  W.S.,  Pursuer's  Agents. 
William  Alexander,  W.S.,  Defender's  Agent. 


FIRST  DIVISION. 
Odtram  v.  Reid.  N^'  220. 

Damages — Bankruptcy — Notice  in  nempaper — Omission  of  Designation'^ 
Luxbiiity, — ^A  notice  of  a  Glasgow  bankruptcy  abridged  fix>m  the  Edin- 
burgh Gazette  having  been  inserted  in  a  Glasgow  newspaper : — Held, 
the  designation  of  the  bankrupt  having  been  omitted,  that  the  newspaper 
proprietor  was  liable  in  damages  to  a  party  resident  in  Glasgow  of  the 
same  name  and  trade  as  the  bankrupt,  and  to  whom  it  had  been  publicly 
reported  the  notice  of  bankruptcy  applied. 

This  was  an  action  of  damages  raised  under  the  following  cir-^eb.  27. 1852. 
cumstances.     In  the  Edinburgh  Gazette  published  on  the  18th^^""^"^ 
day  of  May  1847,  there  was  inserted  a  notice,  the  first  part  ofBeid. 
which  is  inserted  in  these  terms : — ^^  The  estates  of  John  Reid, 
wine  and  spirit  merchant,  251.  Gallowgate  Street,  Glasgow,  were 
sequestrated  on  17  th  May  1847,"  &c.,  and  in  the  Glasgow  Herald 
(of  which  the  defenders  are  proprietors,)  of  2l8t  May  1847,  the 
following  notice,  abridged  from  theGazette,  appeared : — *^  Scotch 
Bankrupts.    May  17.   John  Reid,  wine  and  spirit  merchant,  Glas- 
gow, creditors  to  meet  in  the  writing  chambers  of  Mr  Andrew 
GemmiU,  on  28tb  May  and  25th  June,  at  one  o'clock/'     This 
notice  omits  that  part  of  the  designation  of  John  Reid  contained 
in  the  Gazette,  which  consists  of  ^*  251.  Gallowgate  Street,"  and 
by  which  that  notice  was  restricted  to  that  individual. 

The  pursuer,  John  Reid,  is  a  wine  and  spirit  merchant  in 
Glasgow,  carrying  on  busmess  in  Princes'  Street,  Buchanan 
Street,  and  this  notice  in  the  Herald  having  been  supposed  by  his 
friends  and  others  to  apply  to  him,  he,  on  22d  May,  sent  a  party  to 
the  defenders'  place  of  business  to  point  out  the  error  and  request 
them  to  take  an  early  opportunity  of  correcting  it,  and  he  was  told 


522  CASES  DECIDED  IN  THE  No.  221, 

Feb.  27. 1852.  that  the  matter  would  be  mentioDed  to  the  defenders'  reporter, 
^  '-^^"^^    who  was  not  in  the  office  at  the  time.     In  the  next  number  of  the 

Outraxn  v.  ,• 

Beid.  Herald,  published  on  the  24th  May,  no  notice  of  the  error  was 

inserted ;  and,  thereafter,  the  pursuer  intimated  through  his  law-* 
agents  to  the  defenders,  that  he  had  **  suffered  severely  both  in 
his  feelings  and  also  in  his  interests  in  consequence  of  that  erro- 
neous insertion ;  and  as  he  carries  on  an  extensive  foreign  busi- 
ness, there  is  but  too  much  reason  to  fear  that  he  will  yet  suffer 
much  loss  ere  the  circulation  of  the  error  is  effectually  stopped ; 
and  seeing  that  you  have  even  neglected  the  opportunity  offered 
you  of  checking  the  extension  of  the  evil,  he  feels  that  it  is  due  to 
himself  now  to  intimate  Chat  he  holds  you  liable  to  him  in  damages 
for  the  injury  he  has  sustained,  or  may  yet  suffer,  and  that  failing 
an  immediate  adjustment  of  the  matter,  he  will  at  once  proceed 
to  constitute  his  claim  of  damages  by  an  action  at  law."  A  cor* 
rection  of  the  notice  appeared  in  the  Herald  of  the  28th  May. 

In  June  following  this  action  of  damages  was  raised  in  the 
Sheriff-court  of  Glasgow,  concluding  for  L.500  as  a  solatium^  and 
in  name  of  *^  damages,  and  as  a  reparation  to  the  pursuer  of  the 
injury,  loss,  damage,  and  effects  sustained,  or  that  may  be  sus- 
tained by  the  pursuer,  by  and  through  the  defender's  malicious  and 
injurious,  or,  at  all  events,  injurious,  inaccurate,  and  erroneous 
conduct,  all  as  before  set  forth."  And  the  grounds  of  action  were, 
that  a  public  journalist  quoting  from  an  official  gazette  is  bound 
to  quote  accurately ;  and  where  damage  and  injury  has  been  sus- 
tained through  omission,  carelessness,  neglect,  or  culpability  of 
any  kind,  reparation  is  due;  Hally  23d  June  1813,  1  Dow,  201. 

In  defence,  the  delay  was  explained  to  have  been  occasioned  in 
consequence  of  the  pursuer's  communication  not  having  been 
made  to  the  proper  functionary  in  the  establishment ;  and  it  was 
pleaded  that  the  notice  in  the  Herald  of  21st  May  having  no 
reference  to  the  pursuer — there  being  others  in  Glasgow  to 
whom  it  might  have  equally  well  applied — either  directly,  or 
indirectly  by  implication,  and  being  a  correct  abridgment  of 
the  Gazette  notice  of  the  18th  May,  there  were  no  grounds  what- 
ever for  the  present  action ;  and  that  this  action  would  have  been 
irrelevant,  even  although  there  had  been  an  error  in  the  notice  of 
21st  May,  there  having  been  no  animus  injuriandi  on  the  part  of 
the  defenders,  and  no  actual  loss  being  alleged.  Craig  v.  Hunter 
and  Company^  29th  June  1809,  F.  C.  14,  p.  371. 

Proof  was  led,  and  thereafter  the  Sheriff,  holding  that  the  case 
of  Craig  had  ruled  that  special  damage  must  be  established^  conr- 


No.  220.  COURT  OF  SESSION.  623 

stdered  that  special  damage  had  been  adequately  instructed  here,  Feb.  27. 1852. 
for  several  witnesses  had  proved  that  in  consequence  of  the  pur-  ^ 
suer's  name  having  appeared  in  the  defenders'  newspaper  as  aBeid. 
bankrupt,  a  report  got  up  that  he,  the  pursuer  had  failed ;  that  in 
consequence  his  credit  was  shaken,  and  that  if  they  had  had  trans- 
actions with  him  they  would  have  stopped  them.     Such  a  shaking 
of  credit  the  Sheri£f  held  to  be  special  damage  to  a  mercantile  man, 
and  damage  of  such  a  kind  as,  in  critical  times,  would  lead  at  once 
to  ruin.     The  very  mental  distress  and  anxiety  consequent  on 
such  a  report  is  itself  no  small  damage,  clearly  entitling  the  party 
to  a  tciatium.    He,  therefore,  *^  finds  damages  due  to,  and  estab- 
lished by  the  pursuer,  modifies  the  same  to  L.20  sterling,  for 
which  sum  decerns  against  the  defenders,  with  interest  as  libelled. 
Finds  the  pursuer  entitled  to  expenses,  &c." 

The  defenders  advocated  the  cause,  and  the  Lord  Ordinary 
(Wood)  having  found,  in  terms  of  the  Sheriff's  interlocutor,  the 
defenders  reclaimed. 

T.  Mackenzie  and  Neaves  for  the  reclaimers  (defenders.)  The 
defenders  are  in  the  custom  of  printing  a  list  of  Scotch  bankrupts 
and  bankrupt  examinations,  and  in  no  instance  do  the  proprietors 
of  the  GlasffowHerald  or  of  any  other  newspaper  print  complete 
excerpts  from  the  Edinburgh  Gazette,  This  notice  was  correctly 
abridged. 

Inglis  and  Penney  for  the  respondent  (pursuer.) 

The  Lord  PrbsidAnt.  With  regard  to  the  alleged  custom  it 
cannot  influence  our  judgment.  What  the  defenders  intended  to 
do  was  to  communicate  to  their  readers  the  information  contained 
in  the  Gazette  as  to  Scotch  bankrupts.  Had  they  done  so,  there 
would  have  been  no  ground  for  damage.  It  is  for  not  having 
done  that  which  the  Gazette  alone  authorised  to  be  done,  that 
they  are  liable.  This  case  is  distinguished  from  the  case  of  jETi/r- 
ter  in  this  respect,  that  a  day  of  publication  intervened  between  the 
pointing  out  of  the  error  and  the  correcting  of  it.  The  proof  in 
the  Sheriff  Court  satisfactorily  establishes  injury  to  have  been  done 
to  the  pursuer's  credit,  and  therefore  I  adhere  to  the  Lord  Ordi- 
nary's interlocutor. 

Lord  Fullbrton.  I  have  no  doubt  that  the  principle  of  the 
Sheriff's  interlocutor  is  perfectly  sound.  The  Gazette  contains 
the  intimation  of  the  sequestration  of  John  Reid,  wine  and  spirit  mer- 
chant, 251.  Gallowgate  Street,  Glasgow.  This  was  quite  proper, 
because  there  were  other  persons  in  Glasgow  falling  under  the  de- 
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Feb.  27.  l852.8criptioD  of  wine  and  spirit  merchants.  The  addition  of  the  resi- 
^^^^^''  dence  of  John  Beid,  the  party  really  sequestrated,  was  an 
Beid.  essential  part  of  his  distinctive  designation.     Now,  that  being  the 

case)  I  think  it  clear  that  a  newspaper  proprietor  choosing  to  insert 
the  list  of  bankrupts,  a  piece  of  information  given  not  from  any 
obligation  incumbent  on  such  proprietor,  but  for  his  own  purposes 
and  emoluments,  is  bound  to  insert  the  description  as  given  in  the 
Gazette,  and  is  not  entitled  to  vary  or  abridge  that  description, 
when  that  abridgment  has  the  effect  of  attaching  the  stigma  of 
bankruptcy  to  a  man  different  from  him  who  was  actually  seques- 
trated. He  is  bound  to  copy  correctly,  and  if  he  does  not,  he 
must  be  liable  for  the  consequences.  As  to  the  notion  that  a 
party  in  the  situation  of  the  pursuer  must  prove  special  damage, 
if  by  that  is  meant  some  special  amount  of  loss  in  pounds,  shil- 
lings, and  pence,  it  seems  to  me'  utterly  inadmissible.  That 
would  go  the  length  of  defending  the  proprietor  of  a  newspaper 
from  all  claim  of  damages  for  announcing  the  bankruptcy  of  a 
trader,  unless  that  trader  can  prove  special  damage.  The  answer 
is  obvious.  Proof  of  special  damage  may  of  course  increase  the 
amount  of  the  injured  party's  claim,  but  the  false  announcement 
of  the  bankruptcy  of  a  trader,  or  indeed  of  anybody,  is  obviously 
in  itself  a  ground  of  action,  and  the  foundation  of  a  claim  of  dam- 
age, the  amount  of  course  left  to  the  Jury,  or  the  Court  acting  as 
a  jury,  in  disposing  of  the  claim.  On  that  view  I  agree  with  the 
Lord  Ordinary  in  thinking  that  there  is  no  ground  for  altering  the 
judgment  of  the  Sheriff. 

Lord  Cuninohame.  I  concur  in  the  opinions  that  have  been 
delivered,  and  must  add  that  I  should  rather  have  expected  an 
appeal  from  the  pursuer  as  to  the  quantum  of  damage,  than  from 
the  defenders  denying  their  liability.  The  sum  allowed  by  the 
learned  Sheriff-depute  I  think  the  minimum  that  could  have  been 
thought  of ;  and  had  it  been  double,  I  fairly  state  that  I  should 
have  paused  before  reducing  the  modification. 

I  have  in  general  great  sympathy,  and  am  disposed  to  deal 
gently  with  the  press ;  but  in  some  respects  this  case  is  of  serious 
aspect,  not,  indeed,  as  affecting  the  respectable  editor  Mr  Outram, 
who  was  never  informed  of  the  wrong,  and  is  blameless,  but 
against  one  or  more  of  the  reporters,  for  whom  the  proprietors 
are  responsible.  The  defenders  admits  that  on  the  very  day, 
22d  May,  after  the  publication  of  the  erroneous  or  defective 
extract  from  the  Gazette,  a  clerk  called  at  the  office  and  pointed 
out  the  mistake ;  but  it  is  added  coolly,  that  that  clerk  omitted 


No.  220.  COURT  OF  SESSION.  525 

to   state  it  to  the  proper  functionary  in   the   establishmeut^   in  Feb.  27. 1851 
consequence  of  which,  the  extract  from  the   Gazette  was  not ,.  _ 
correctly  inserted  in  the  Herald  till  28th  May,  a  week  after  the  Reid. 
publication  of  the  mistated  extract.      This  was  a  gross  fault, 
and  the  proprietors  of  an  extensively  circulated  newspaper  must 
be  answerable  both  for  the   original   error  and  for   the  con- 
tinued negligence  of  those  in  their  service.     The  defenders  en- 
deavour generally  to  deny  their  responsibility  for  such  omissions 
as  here  occurred ;  but  they  will  do  well  not  to  rely  upon  that 
view  of  their  duty. 

Lord  Ivory.     This,  though  in  the  particular  instance  a  case 
of  little  pecuniary  importance  to  the  parties,  raises  a  very  im- 
portant general  question  as  regards  the  right  and  duties  of  news- 
paper publishers.     At  first  sight  it  is  perhaps  a  somewhat  narrow 
case,  but  on  the  whole  matter  I  am  disposed  to  adhere  to  the 
interlocutor.     I  am  quite  satisfied  on  the  one  hand  that  there  was 
here  no  malice  or  animus  injuriandi;  but,  on  the  other,  though 
there  may  be  no  evidence  of  specific  patrimonial  loss  measurable 
m  pecunia  numerata,  I  cannot  help  thinking  that  the  proof  as  to 
general  loss  of  credit,  and  that  this  must  have  been  productive  to 
some  extent,  be  it  more  or  less,  of  actual  loss  in  trade,  is  sufficient 
to  satisfy  the  legal  requirements  of  proof  of  special  injury,  on  which 
the  case  of  Craiff  seems  to  have  proceeded.     Here  the  defender 
does  not  stand  in  the  position  of  a  privileged  party.     He  was 
acting  in  the  exercise  neither  of  any  legal  right,  nor  of  any  legal 
duty.    He  was  not  called  upon  for  any  ends  but  his  own  to  inter- 
pose himself  at  all  in  the  matter  out  of  which  the  case  has  arisen. 
The  duty  incumbent  on  him  was  to  secure  and  observe,  so  far  at 
least  as  the  means  were  within  his  power,  the  most  perfect  ac- 
curacy in  every  thing  touching  the  character  and  credit  of  others. 
So  here,  if  he  had  done  no  more  than  implicitly  adopt  and  follow 
the  designation  of  the  bankrupt  as  contained  in  the  Gazette,  the 
defender  would  have  stood  exonered.     But  he  chooses  to  act 
otherwise,  he  omits  a  part  of  the  designation  as  given  in  the 
Gazette,  and  in  so  doing  he  takes  the  hazard  connected  with  such 
a  change  entirely  on  himself.     He  says  it  is  not  usual  to  insert 
the  street  and  number  of  the  bankrupt's  place  of  business.     But 
if  so,  it  should  have  occurred  to  him  that  there  was  some  practical 
purpose  in  view  in  the  fuller  specification  which  was  de  facto  given 
in  this  case  in  the  Gazette — noticed  as  framed  by  all  the  parties 
more  immediately  concerned.     There  is  no  hardship  in  holding 
newspaper  proprietors  to  the  same  measure  of  accuracy  which  the 
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Feb.  27. 1852.  parties  themselves  deem  incumbent  on  them.  It  is  by  setting  at 
Oatram  v  ^^^S^t  the  caution  which  was  thus  held  out  to  him  by  the  very 
Beid.  terms  of  the  Gazette  that  the  defender  has  fallen  into  error. 

I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
should  be  adhered  to. 

The  Court  therefore  refused  the  prayer  of  the  reclaiming  note, 
and  adhered  to  the  Lord  Ordinary's  interlocutor,  and  with  addi- 
tional expenses. 

Gibson- Craigs,  Dalziel  and  Brodie^  W.S.,  Pursuer's  Agents. 
Campbell  and  Smith,  W.S.,  Defenders'  Agents. 


FIRST  DIVISION. 
No.  221.  Petition — Patrick  Botle. 

Factor  loco  tutoiis^Special  Powers— Expenditure^ Purchasing  of  Books ^  SfC^ 

Feb.  2S.  185?.  This  was  an  application  for  special  powers  by  Mr  Patrick 
^'■"""^^'"*^  Boyle,  who  was  appointed  factor  loco  tutoris  to  the  Marquis  of 
Hastings  in  May  1851.  He  had  found  it  necessary  to  present  a 
note  to  the  Lord  Ordinary  in  terms  of  the  seventh  section  of  the 
Pupil's  Protection  Act,  prayuig  for  the  sanction  of  the  Court  to 
certain  expenditure  which  he  proposed  to  make  in  improving  the 
estates  under  his  charge.  Besides  the  more  ordinary  powers  ap- 
plied for,  and  which  the  Accountant  of  Court  had  recommended 
to  be  granted,  Mr  Boyle  asked  power  to  lay  out  a  sum  of  L.1600 
on  behalf  of  the  pupil  in  the  purchase  of  the  pictures  and  books  in 
the  castle  of  Lauder,  the  principal  mansion-house  of  the  family  in 
Scotland,  as  well  as  of  certain  furniture  which  it  contained.  The 
pictures  and  library  were  described  as  property  forming  heir- 
looms in  the  family  ;  and  it  was  further  stated  that  the  castle  would 
be  more  likely  to  let,  or,  at  all  events,  less  likely  to  go  to  decay,  if 
the  furniture  in  question  was  allowed  to  remain  in  it.  The  whole 
property  could  also  be  purchased  on  very  favourable  terms  from 
the  pupil's  mother,  who  was  the  executrix  of  his  deceased  brother, 
the  immediately  preceding  Marquis,  and  from  Colonel  Borthwick, 
the  present  tenant  of  the  castle. 

In  these  circumstances,  the  Accountant  of  Court  expressed  a 
special  opinion  in  the  following  terms : — ^^  Considering  the  posi- 
tion of  the  family  and  the  preservation  of  the  mansion  in  this  par- 
ticular case,  the  Accountant  is  of  opinion  that  it  would  be  for  the 
benefit  of  the  estate  to  grant  the  factor  power  to  treat  with  th^ 
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Marchioness  of  Hastings  and  Colonel  Borthwick  as  he  has  sag-  ^eb.  28.  1852. 
gested."  The  Lord  Ordinary  directed  extracts  from  the  factor's  p  j.  . 
report,  and  the  opinion  of  the  Accountant  of  the  Court  of  Ses- 
sion to  be  printed  and  boxed  for  the  Court ;  and  he  at  the  same- 
time  reported  the  matter  with  a  note,  expressive  of  his  opinion 
that  the  power  craved  by  the  factor  should  be  granted,  but  call- 
ing the  special  attention  of  the  Court  to  the  proposed  expenditure 
as  ''  being  of  an  unusual  character." 

Boyle  was  for  the  petitioner. 

On  considering  this  report  the  Court  granted  the  power  as 
craved  by  the  tutor. 

Hunter,  Blair  Sf  Cowan^  "W.S.,  Agents. 


FIRST  DIVISION. 

Smith  v.  Henderson.  No.  222. 

Bill  Chamber — Suspension — Charge —  Charger^ s  Designation . 

Thb  was  a  suspension,  by  Henderson,  of  a  charge  at  the  in- 
stance of  Donald  Smith,  ^'  as  manager  to,  and  for  behoof  of,  the 
Western  Bank  of  Scotland,"  upon  a  bill  alleged  to  be  due  by  Hen*- 
derson  to  the  Bank.  Henderson  denied  the  debt,  and  pleaded 
inter  alia^  that  the  charge  is  irregular  and  inept,  in  respect  that 
the  residence  or  place  of  business  of  the  charger  is  not  mentioned, 
and  his  designation  is  insufficient. 

The  Lord  Ordinary  (Cowan)  before  answer,  allowed  the  com- Feb.  28. 1852. 
plainer  to  put  in  a  minute  of  reference,  &c.,  which  the  complainer,  \-^t^^' 
Henderson,  accordingly  did,  ^^  under  reservation  of  the  effect  of  deraon. 
the  objection  to  the  charger's  title  to  sue."  To  this  the  charger 
objected  that  the  suspender  must  admit  the  title  of  the  charger 
before  he  can  refer  to  the  charger's  oath :  and  the  Lord  Ordinary 
*' repels  the  first  plea  in  law  stated  for  the  suspender;  and  in  re- 
spect that  the  said  minute  of  reference  is  tendered  only  under 
reservation  of  the  objection  to  the  charger's  title,  refuses  the 
note  of  suspension  :  Finds  the  suspenders  liable  in  expenses,"  &c. 
His  Lordship  added  a  note,  in  which  he  stated  that  '^  the  sus- 
pender's statements  conclusively  shew  that  no  ambiguity,  so  far 
as  he  was  concerned,  was  created  with  regard  to  the  party  charging 
for  payment  of  his  promissory  note,  by  the  residence  of  the 
manager,  or  the  bank's  place  of  business  not  having  been  set  forth 
in  the  charge ;  and  the  Lord  Ordinary  cannot  hold  the  technical 
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Feb.  28. 1852.  inaccuracy  founded  on  so  material  as  to  render  the  charge  alto* 
^  ,.^„     eether  nidi  and  invalid,  as  maintained  in  the  suspender's  first  plea 

Smith  9.  Hen-p 
denon.  in  law." 

The  suspender  reclaimed. 

N.  Campbell  for  the  reclaimer. 
Penney  for  the  respondent. 

The  Court  repelled  the  objection,  and  refused  the  reclaiming 
note,  with  additional  expenses. 

Waiherspoon  Sf  Mack,  S.S.C.,  Suspender's  Agents. 
Smith  Sf  Kinnear^  W.S.,  Chargers  Agents. 


FIRST  DIVISION. 
No.  223.    EwiNG  V.  The  Aibdbie  and  Bathgate  Railway  Company. 

RailvDay  Company — Shai'eholder — Contract-^Implement — Damages — Title 
to  Sue. — ^Under  the  provisions  of  a  statute  two  railway  companies,  on  the 
requisition  of  one  of  them,  entered  into  an  arrangement  and  contract  for 
the  conveyance  of  the  one  line,  or  the  right  to  make  the  same,  to  the 
other,  which  the  company  making  the  statutory  requisition,  in  concert 
with  certain  of  the  directors  of  the  other  company,  obstructed,  and  de- 
layed to  implement : — Held  competent  for  a  shareholder  of  the  latter 
company  to  sue  for  implement  of  the  contract  alternatively  with  per- 
sonal conclusions  for  damages  against  the  directors  in  case  of  &ilure. 

Feb.  28. 1852.     This  was  an  action  to  compel  implement  of  a  contract  between 
^■^v^^    the  Airdrie  and  Bathgate  Railway  Company,  and  the  Edinburgh 
driiand'^'-and  Gksgow  Railway  Company,  under  the  9th  and  10th  Vic, 
gate  Railway  c.  377,  intituled  "  An  act  for  making  a  railway  from  Airdrie  to 
oinpany.       Bathgate,  vrith  a  branch  to  Whitburn  and  Blackburn,  to  be  called 
^  the  Airdrie  and  Bathgate  Junction  Railway  Act,'  or  for  damages 
against  the  directors  of  the  latter  company  for  failing  to  implement. 
The  pursuer  is  a  shareholder  of  the  Airdrie  and  Bathgate  Railway 
Company,  and  a  proprietor  of  land  through  which  the  line  was  in- 
tended to  pass.    The  summons  in  its  narrative  sets  forth  the  pream- 
ble of  the  above  statute,  the  incorporation  of  the  Airdrie  and  Bath- 
gate Junction  Railway  Company,  the  capital  of  thecompany,and  the 
various  powers  and  conditions  under  which  an  arrangement  therein 
provided  for  was  concluded.    In  particular,  the  summons  set  forth 
that  by  section  39  of  the  above  statute  it  was  enacted  ''  That  it  shall 
be  lawful  for  the  Edinburgh  and  Glasgow  Railway  Company,  by  a 
requisition  under  the  hands  of  any  three  directors,  to  call  upon  the 
Company  hereby  incorporated  either  before  the  execution  or  not 
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later  than  six  months  after  the  completion  of  the  railway  by  this  Feb.  28. 1862. 
Act  authorised  to  be  made,  or  any  part  thereof,  to  convey  such  rail-  ^^^  ^  j^^_ 
way  and  branch  railways,  or  the  right  to  form  the  same  or  any  part  drie  and  Bath- 
thereof,  to  such  first  mentioned  company  ;  and  the  company  here-  ^ompanyT*^ 
by  incorporated  shall,  upon  such  requisition,  be  bound  to  convey 
and  transfer,  by  a  deed  duly  stamped,  the  said  railway  and  branch 
railways,  or  the  right  to  make  the  same  to  the  Edinburgh  and 
Glasgow  Railway  Company ;"  and  by  section  40  it  is  enacted, 
that,  in  the  manner  therein  set  forth,  it  shall  be  lawful  to  call 
upon  the  Edinburgh  and  Glasgow  Railway  Company  to  purchase 
the  said  railways,  or  the  right  to  form  the  same ;  and  the  Edin- 
bui^h  and  Glasgow  Railway  Company  shall  be  bound  to  purchase 
and  take  a  conveyance  to  the  Airdrie  and  Bathgate  Junction 
Railway  Company,  or  the  right  to  form  the  same ;  and  by  section 
44,  the  Edinburgh  and  Glasgow  Railway  Company  are  required 
to  create  a  stock  to  the  amount  of  L.200,000,  and  to  allot  the  same 
to  shareholders  of  the  other  Company  in  lieu  of  their  own  stock ; 
and  by  section  50  it  is  enacted,  ^^  that  in  the  event  of  such  sale 
and  transfer  as  aforesaid,  before  the  execution  of  the  works,  the 
Edinburgh  and  Glasgow  Railway  Company  shall,  and  are  hereby 
required  to  complete  the  said  main  line  of  railway  with  a  double 
line  of  rails,  in  a  good  and  substantial  manner,  adapted  for  the 
traffic  thereon,  and  agreeably  to  the  said  plan  and  section,  and  to 
have  the  same  opened  for  said  traffic  within  the  period  of  three 
years  after  the  passing  of  this  Act,  and  thereafter  to  provide  a 
good  and  sufficient  plant,  and  locomotive  engines  for  working,  and 
to  work  the  same  for  the  conveyance  of  goods  and  passengers ; 
that  section  45  provides,  ^^  that  the  Airdrie  and  Bathgate  Railway 
Company  shall  receive  from  the  Edinburgh  aud  Glasgow  Railway 
Company  a  dividend  of  six  per  cent.  ;*'  and  by  section  46  it  is  en- 
acted,  '^that  the  Edinburgh  and   Glasgow  Railway  Company 
shall  pay  to  the  shareholders  of  the  Airdrie  and  Bathgate  Rail- 
way Company,  out  of  the  profits  of  the  former,  four  per  cent,  on 
all  calls  or  deposits  paid  or  to  be  paid  by  the  latter,  and  provision 
is  further  made  for  carrying  into  effect  and  completliig  the  ar- 
rangement before  set  forth  when  the  Airdrie  and  Bathgate  Rail- 
way Company  is  declared  to  be  dissolved.    The  summons  pro- 
ceeds to  libel  that  the  Edinburgh  and  Glasgow  Railway  availed 
themselves  of  the  right  and  privilege  conferred  upon  them  by  the 
said  Act  of  Parliament,  and  made  the  necessary  statutory  requi- 
sition, in  consequence  of  which  matters  proceeded  between  the 
two  companies  with  the  view  of  carrying  out  the  transaction. 
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Feb:  28. 1852.  But  differences  and  disputes  having  arisen^  negotiations  were 
Ewine  v  Air-  ^^^P^^^^cd,  and  idtimatelj  the  Airdrie  and  Bathgate  Junction 
drie  and  Bath- Railway  Company,  and  the  pursuer,  and  various  other  par- 
^mpanvT*^  ties,  all  individual  partners  or  shareholders  of  that  Company, 
brought  a  summons  of  declarator,  implement,  and  payment  against 
the  Edinburgh  and  Glasgow  Railway  Company,  concluding,  inter 
aliuj  that  the  Edinburgh  and  Glasgow  Railway  Company  were 
bound  to  complete  the  main  line  of  railway  from  Airdrie  to  Bath- 
gate, and  to  accept  the  necessary  contract  and  conveyance  of  said 
Railway  and  Branch  Railway,  or  right  to  make  the  same,  and  to 
create  stock  to  the  amount  of  L.200,000,  and  to  allot  the  same  to 
the  shareholders ;  and  in  the  event  of  the  Edinburgh  and  Glas- 
gow Railway  Company  failing  in  their  obligation  in  this  respect, 
that  the  said  Airdrie  and  Bathgate  Junction  Railway  Company 
should  have  the  power  of  executing  the  work  at  the  expense  of 
the  Edinburgh  and  Glasgow  Railway  Company,  ^^  reserving  all 
claims  for  damages  sustained,  or  to  be  sustained,  by  the  said 
Airdrie  and  Bathgate  Junction  Railway  Company,  and  the  indi- 
vidual partners  or  shareholders  of  the  said  Company."  That  in 
this  action  the  judgment  of  the  Lord  Ordinary  (Cuninghame) 
was  in  favour  of  the  pursuer,  and  became  final,  and  decree  went 
out  accordingly.  The  summons  then  goes  on  to  libel,  ^^  That, 
with  a  view  to  defeat  the  conclusions  of  the  said  summons  and 
the  said  decree,  and  to  evade  the  obligations  incumbent  on  them  by 
the  foresaid  Act  of  Parliament,  the  said  Edinburgh  and  Glasgow 
Railway  Company,  aided  and  abetted  by  the  defenders  after  named, 
directors  of  the  Airdrie  and  Bathgate  Junction  Railway,  had  prac- 
tised a  series  of  devices,"  by  means  of  which  the  smaller  company, 
the  Airdrie  and  Bathgate  Railway  Company,  was  packed  and  unduly 
influenced  by  the  larger,  the  Edinburgh  and  Glasgow^Company,  and 
that  it  was  illegally  agreed  to  discharge  and  abandon  the  agreement 
which  the  two  Companies  had  made,  without  price  or  considera- 
tion. The  summons  sets  forth  the  names  of  the  directors  of  the 
Airdrie  and  Bathgate  Junction  Railway  Company,  who  are  made 
the  immediate  defenders  in  the  present  action,  and  concludes  that 
they  have  fraudulently,  or  at  least  most  culpably  contravened  or 
failed  to  perform  the  whole  duties  which  were  incumbent  on  them, 
to  the  great  loss,  injury,  and  damage  of  the  pursuer ;  and  ^'  that  as 
the  Edinburgh  and  Glasgow  Railway  Company  had  failed  to  make 
the  railway  as  aforesaid,  or  to  implement  the  conditions  on  which 
alone  they  were  eventually  authorised  to  do   so,  and  as  their 
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faflare  to  do  so  has  been  fraudulently,  at  least  most  culpably  I^eb.  28/ 185IL 
concurred  or  acquiesced  in  by  the  said  persons  who  are  now  direc-p.  .        . . 
tors  of  the  said  Airdrie  and  Bathgate  Junction  Eailway  Company,  drie  and  Batfa- 
these  individuals  have  rendered  themselves  personally  liable  to^^  j^^y^*^ 
the  pursuers  forthwith  to  make  the  said  railways,  in  conformity 
with  the  foresaid  statutes,  and  within  the  period  therein  pre- 
scribed ;  and  failing  their  doing  so,  these  parties  are  liable  to  in- 
demnify the  pursuer  for  the  loss  and  damage  sustained,  and  to  be 
sustained  by  him  in  the  premises." 

The  defenders  objected  to  the  pursuer's  title,  and  they  also 
pleaded  that  under  §  103  of  the  Company's  Clauses  Act,  no 
directors  shall  be  personally  liable  to  be  sued  by  any  person  what- 
ever for  any  lawful  acts  done  by  them  as  directors.  It  is  in  con- 
sequence of  their  acts  as  directors  that  the  defenders  are  here 
sued ;  but  there  is  no  allegation  in  any  part  of  this  summons  of 
any  unlawful  act  done  by  them  as  directors,  or  in  any  other  capa- 
city. They  are  accused  of  certain  devices,  but  there  is  no  proper 
specification  of  these  devices,  or  any  allegation  that  either  the 
things  practised  were  unlawful,  or  that  the  objects  for  which  they 
were  practised  were  so.  They  therefore  pleaded  that  the  aver- 
ments in  the  summons  were  not  relevant  to  support  its  con- 
clusions. 

A  similar  action  had  been  raised  against  the  Edinburgh  and  Glas- 
gow Railway  Company,  and  was  conjoined  with  the  present  process. 

The  Lord  Ordinary  (Dundrennan)  reported  the  whole  cause  to 
the  Court,  adding  a  note,  in  which  he  stated  that  he  inclined 
strongly  to  the  opinion  that  the  pursuer,  as  he  had  laid  his  actions, 
had  no  case  against  the  directors  personally. 

The  case  was  now  heard  before  the  First  Division  of  the  Court, 
and  three  Judges  of  the  Second  Division,  on  the  question  of  the 
pursuer^s  title  to  sue,  and  on  the  relevancy  of  the  summons. 

Broun  and  Marshall  were  for  the  pursuer. 

Blackburn^  Neaves^  the  Solicitor- General  (Deas),  and  the  Dean  of 
Faculty  {Anderson)^  for  the  defenders. 

The  Court  were  of  opinion  that  the  summons  was  loosely 
framed  and  open  to  critical  objection,  but  on  the  whole  they  con- 
sidered it  to  be  relevant,  and  pronounced  the  following  inter- 
locutor : — 

^'  The  Lords  having  heard  the  counsel  for  the  parties,  agreeably 
to  the  appointment  made  to  that  effect.     .     .    In  conformity  with 
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Feb.  28. 1852.  the  opinion  of  the  majority  of  the  seven  Judges  before  whom  the 

\^^^^.    case  was  so  heard^  sustain  the  title  and  interest  of  the  pursuers  to 

drie  and  Bath- insist  in  the  conjoined  actions,  repel  the  objections  stated  by  the 

Smpa^T*^  defenders  against  the  competency  and  relevancy  of  the  summonses 

in  the  said  conjoined  actions,  and  appoint  the  case  to  be  enrolled 

in  order  that  an  issue  or  issues  proper  for  the  trial  of  the  same 

may  be  adjusted." 

Thomas  Sprot,  W.S.,  Pursuer's  Agent. 

CUuon  and  Clark,  W.S.         7   t^  *.     -,      ,  * 

^  Trr  , ,   .        -nx «      f  -Defcnders  Agents. 

George  Wedderbum,  W.S.,    j  * 


FIRST  DIVISION. 

No.  224,  AlTKENHEAD  V.  AlTKBNHBAD. 

Aliment — Younger  Children — Intestacy — Moveable  Estate  Exhausted  by 
Debts^-ObUgation  on  Heirs, 

Mar.  2. 1852.  This  was  an  action  for  aliment  at  the  instance  of  Margaret 
Aitkenhead  v  ^^^^^^^^^  *^^  Others  against  their  brother,  William  Aitkenhead, 
Aitkeuhead.    son  and  heir  of  the  deceased  John  Aitkenhead,  farmer,  Ruther- 

glen,  and  Andrew  M^Ewan,  accountant  in  Glasgow,  his  factor 

loco  tutoris. 

John  Aitkenhead  died  in  February  1851,  without  having  exe- 
.  cuted  any  settlement  of  his  affairs,  or  made  any  nomination  of 
tutors  and  curators  to  his  children.  His  wife  predeceased  him. 
In  May  1851,  the  Court  appointed  Andrew  M^Ewan  factor  loco 
tutoris  to  William  Aitkenhead,  and  in  November  thereafter  au- 
thorised him  to  make  up  titles  to  the  heritable  property,  and  to 
borrow  L.1600  on  the  security  thereof,  for  the  purpose  of  discharg- 
ing the  debts  due  by  the  deceased.  This  has  been  done.  But  the 
personal  debts  due  by  the  deceased  having  greatly  exceeded  the 
amount  of  the  moveable  estate,  the  pursuers,  who  are  girls,  and 
all  minors,  are  entitled  to  no  part  of  their  father's  property,  and 
have  no  funds  whatever  for  their  maintenance  and  education. 

In  these  circumstances  a  petition  was  presented  to  the  Court 
by  the  factor  setting  forth  the  above  facts,  and  stating  that,  for 
the  present,  the  pupil's  sisters  are  placed  with  friends  who  cannot 
afford  to  keep  them  without  remuneration,  and,  therefore,  pray- 
ing for  special  powers  to  make  such  reasonable  payments  out  of 
the  rents  of  the  real  property  as  may  seem  proper  for  the  main- 
tenance of  the  pupil's  sisters. 

The  Court  considered  that  the  proper  course  of  procedure  was 
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to  bring  an  action  of  aliment,  which  was  accordingly  done ;  and  a  ^^*  ^*  ^^^2- 
minute  was  also  lodged  by  the  factor  approving  of  the  conclusion ^.^  7^ 

of  that  action.  Aitkenhead. 

Shaw  for  the  pursuers  cited  the  case  of  M^Rostie^  Baron  Hume's 
Commentaries,  p.  9,  2l8t  February  1818,  in  which  an  application 
similar  to  the  present  had  been  sustained. 

Boyle  for  the  defenders. 

The  Court  ^^  Conjoin  the  present  action  of  aliment  with  the 
application  for  special  powers  brought  by  the  said  factor,  Decern 
against  the  defenders^  for  payment  to  the  pursuers  respectively  of 
the  sums  aftermentioned,  from  26  th  February  1851,  the  date  of 
their  father's  death,  viz.,  to  the  pursuer,  Margaret  Aitkenhead, 
for  L.12  per  annum  for  two  years  from  said  period."  And  to 
each  of  the  other  girls  L.15  per  annum,  from  the  date  of  their 
father's  death  till  they  reach  the  age  of  eighteen,  and  L.12  for 
two  years  thereafter ;  ^*  but  Find  that  these  allowances  are  to 
cease  as  to  any  one  or  more  of  the  pursuers  who  may  become  able 
to  support  herself,  or  who  may  be  married,  and  allow  decree  for 
the  above  sums  to  go  out  and  be  extracted  ad  interim.*^ 

John  W.  Mackenzie^  W.S.,  Pursaer's  Agent. 
John  Patten^  W.S.,  Defender's  Agent. 


SECOND  DIVISION. 

Petition — Blaikie  Brothers  v,  Aderoebn  Railway  No.  225. 

Company. 

Process — Submission — Summary  Petition  to  Sheriff  to  enforce  production 
hy  havers  m  submission, — ^The  arbiter  in  a  submission  by  an  order  autho- 
rised one  of  the  parties  to  petition  the  Judge  Ordinary  for  an  order  for 
diligence  and  examination  of  havers,  in  terms  of  a  certain  specification  ; 
a  haver  having  refused  to  make  production  on  the  ground  of  confidenti- 
ality :  Held  competent,  without  authority  from  the  arbiter,  to  apply  by 
petition  to  the  Sheriff  to  ordain  the  haver  to  produce  the  writings,  and 
failing  his  doing  so,  to  grant  warrant  to  apprehend  and  incarcerate  him. 

The  question  here  arose  out  of  certain  proceedings  taken  in  a  sub-  Mar.  2. 1852. 
mission  between  the  Aberdeen  Railway  Company  and  the  Messrs  p  ^TTT  , 
Blaikie.      The  arbiter,  Mr  Gibb,  engineer,  by  an  interlocutor,  Aberdeen 
had  allowed  parties  a  proof.     It  is  unnecessary  for  the  point  now  ^*"^^*y  ^^* 
raised  to  enter  into  any  statement  of  the  merits  of  the  case  before 
the  arbiter,  as  maintained  on  either  side     In  the  course  of  taking 
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Mar.  2. 1852.  the  proof,  the  Messrs  Blaikie  lodged  a  minute  and  relative  speci- 
p  t  BiBiki  ^^^^^^^  ^^  documents,  which  they  proposed  to  recover  under  dili- 
Abeideen  gence ;  and  the  arbiter  issued  an  order  by  which  he  authorises 
Railway  Co.    ^j^^^^  ^^  <  petition  the  Judge  Ordinary,  in  terms  of  their  note  and 

specification,  and  the  arbiter  respectfully  recommends  his  Lord- 
ship to  grant  the  prayer  of  their  petition — the  proof  and  examinar 
tion  to  commence  in  the  arbiter's  office,  &c.'  The  Messrs  Blaikie 
thereafter  presented  an  application  to  the  Sheriff  of  Aberdeen- 
shire, who  granted,  in  ordinary  form,  letters  of  diligence  to  com- 
pear before  the  arbiter,  &c.,  ^'  to  abide  and  answer  at  the  instance 
of  the  said  complainers,  and  to  bear  leal  and  soothfast  witnessing 
upon  oath,  in  so  far  as  they  know,  or  it  shall  be  asked  at  them, 
anent  the  points  admitted  to  probation ;  and  also  to  exhibit  and 
produce,  on  oath,  the  foresaid  books  and  papers,  or  otherwise  to 
depone  thereanent  as  in  an  exhibition,  with  certification,  &c." 

In  the  course  of  executing  the  diligence  thus  granted  them  by 
the  Sheriff,  and  while  the  agent  of  the  Aberdeen  Railway  Com- 
pany, Nathaniel  Farquhar,  was  under  examination  as  a  haver, 
objections  were  taken  to  the  production  of  certain  documents  fall- 
ing under  the  specification,  on  the  ground  of  confidentiality.  The 
arbiter  who  took  the  proof  overruled  the  objection  and  ordered 
production.  The  haver  declined  to  produce — the  Aberdeen  Bail- 
way  Company,  in  whose  right  the  objection  was  stated,  concur- 
ring in  the  objection.  In  these  circumstances,  the  Messrs  Blaikie 
presented  an  application  to  the  Sheriff,  praying  for  service  upon 
the  Aberdeen  Railway  Company,  and  Farquhar  their  agent,  to 
appoint  answers  within  a  short  space,  and  thereafter,  with  or  with- 
out answers,  to  interpone  his  authority  to  the  orders  issued  by  the 
arbiter,  quoting  the  particular  orders  made  by  the  arbiter  in  over- 
ruling the  objections — ^*  And  to  ordain  the  said  Nathaniel  Far- 
quhar to  implement  the  orders,  and  to  produce  the  writings  called 
for  by  the  petitioners,  and  ordained  by  the  arbiter,  in  his  orders 
foresaid,  to  be  produced  by  him,  and  that  within  a  short  time ; 
and  failing  production  of  the  said  writs,  to  grant  warrant  to  ap- 
prehend and  incarcerate  the  said  Nathaniel  Farquhar  until  he  shall 
produce  the  same ;"  or  to  do  otherwise  as  to  his  Lordship  should 
seem  just.  The  petition  was  followed  by  a  statement  of  facts 
upon  the  part  of  the  petitioner,  and  ultimately  led  to  a  record, 
which  forms  the  subject  of  the  present  advocation.  In  their 
answers  the  Aberdeen  Railway  Company  objected  to  the  com- 
petency of  the  petition,  in  respect,  that  a  decision  of  an  arbiter 
cannot  be  enforced  by  a  summary  action, — Murray  v.  Bisset^  13th 
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May  18I0»  F.C. ;  and  that  the  arbiter  is  not  a  party  to  the  peti-  Mar.  3. 1852. 
tion,  and  there  is  no  recommendation  by  him  to  the  Judge  Ordi-    l^iLJ^  ^ 
nary  to  interpone  his  authority  by  granting  warrant  of  imprisonment  Aberdeen 
against  the  haver.  ^^^^''^^  ^' 

The  Sheriff,  by  interlocutor  of  29th  October  1851,  confirming 
the  opinion  of  the  Sheriff-substitute  of  IStb  October  1851,  dis- 
missed the  petition ;  and  the  Messrs  Blaikie  advocated  the  cause. 

The  Lord  Ordinary  (Butherfurd)  remitted  the  cause  to  the 
Sheriff,  with  instructions  to  recal  his  interlocutors  of  the  18th  and 
29th  October  1851 ;  to  find  the  petition  competent;  and  to  pro- 
ceed to  dispose  thereof  on  the  merits  as  accords  of  law,  reserving 
all  questions  of  expenses  in  the  Sheriff  Court,  and  finding  the  ad- 
vocator entitled  to  expenses  in  the  Court  of  Session. 

In  his  note,  referring  to  the  objection  that  the  arbiter  had  not 
specially  recommended  the  Judge  Ordinary  to  interpone  his  autho- 
rity, he  says — ^*  The  Lord  Ordinary  cannot  concur  in  this.  It 
may  be  very  right  that  the  Court,  in  granting  diligence  in  the  first 
instance,  should  require  an  express  recommendation  from  the  ar- 
biter. Whether  necessary  or  not,  that  has  been  usual.  But  there 
is  no  such  question  here.  The  point  arises  in  the  execution  of 
diligence  granted,  and  to  which  no  objection  is  made.  In  the  pro- 
per execution  of  that  diligence  thus  granted,  the  parties  before  the 
arbiter  have  a  clear  and  direct  interest.  The  arbiter  has  suffi- 
ciently declared  his  opinion,  by  overruling  the  objection,  and  order- 
ing the  production.  Is  it  necessary  to  have  another  recommenda- 
tion from  the  arbiter,  to  remove  this  obstruction  of  the  diligence, 
which,  on  his  recommendation,  has  already  been  obtained  ?  It 
would  seem  not,  as  at  the  best  but  an  idle  formality.  Then,  if 
the  diligence  be  rightly  granted,  and  the  arbiter's  express  recom- 
mendation to  enforce  it  be  not  necessary,  the  Lord  Ordinary  con- 
ceives that  the  party  obstructed  is  entitled  to  come  to  the  judge 
from  whom  the  diligence  proceeds,  to  shew  that  a  witness  under 
examination  is  acting  in  contempt  of  the  diligence,  and  to  ask  him 
to  enforce  it,  not  de  plano^  but  to  pronounce  his  own  order,  with 
the  proper  certification,  if  it  shall  be  disobeyed.  There  could  be 
no  better  defence  against  the  interposition  of  the  judge,  than  that 
the  judgment  sought  was  to  enforce  an  illegal  order ;  but  if  that 
could  not  be  stated,  the  Judge  Ordinary  is  bound  to  see  his  own 
diligence  enforced  where  he  has  legally  granted  it,  whether  the 
case  depends  before  his  own  commissioner  or  before  an  arbiter. 
What  is  the  meaning  of  a  party  holding  diligence  from  a  compe- 
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Mar.  2. 1852.  tent  court,  Competently  granted,  for  recovery  of  documents,  with 
-D  y^f^    certification  as  accords  of  law  ?" 

Fet.  Blaikie  V. 

Aberdeen  The  Aberdeen  Railway  Company  reclaimed. 

Railway  Co. 

E.  S.  Gordon  and  Neaves  were  for  the  reclaimers. 
G.  Young  was  for  the  respondents. 

The  Court  adhered,  with  expenses. 

Lockhart,  MorUm^  Whitehead  cmd  Greig,  W.S.,  Advocators'  Agents. 
Webster  and  Renny,  W.S.,  Reclaimers'  Agents. 


Mar.  8.  1852.  FIRST   DIVISION. 

This  day,  in  presence  of  the  whole  Court,  the  Dean  of 
Faculty,  Adam  Anderson,  Esq.,  and  John  Inglis,  Esq.,  presented 
their  respective  commissions,  and  were  duly  sworn  in,  as  Lord 
Advocate  and  Solicitor- General,  in  room  of  James  Moncreiff  and 
George  Deas,  Esqs. 


FIRST  DIVISION. 
No.  226.  Gborge  Gunn  and  Alex.  Clark  v,  D.  M.  Smith. 

Bankruptcy—Truetee's  Accounts. — Question  whether  it  is  competent  to 
appeal  to  the  Sheriif  from  a  judgment  of  the  Commissioners  pronounced 
in  auditing  the  trustee's  accounts,  without  first  appealing  to  a  general 
meeting  of  the  creditors. 

Before  answer,  an  ordinary  general  meeting  of  the  creditors  appointed 
to  be  held,  to  consider  and  resolve  anent  those  accounts,  and  the  resolu- 
tions to  be  reported  to  the  Court 

Mar.  8. 1852.      This  was  an  appeal  from  a  judgment  of  the  Sheriff  of  Suther- 
^'"^f"'"*^    landshire  in  the  sequestration  of  Donald  Macdonald,  farmer  and 

Gunn  &c. ».       .  .  ^  ▼      i  • 

Smith.  shipowner  at  Lochinver. 

Donald  M^Leod  Smith  is  trustee  on  the  sequestrated  estate, 
and  after  realising  the  funds  belonging  to  the  bankrupt,  he  at 
various  times  submitted  his  accounts  to  the  Commbsioners  to  be 
audited.  On  18th  Feb.  1851  he  laid  his  account  and  states  be- 
fore a  meeting  of  the  trustee  and  commissioners.  The  commis- 
sioners examined  the  accounts,  and  the  majority  of  them  came  to 
certain  resolutions  disallowing  various  charges  made  by  the  trus- 
tee against  the  estate. 

Against  the  judgment  of  the  commissioners  the  trustee  appealed 


No.  226.  COURT  OF  SESSION.  53T 

to  the  Sheriff,  who  partly  affirmed  and  partly  altered  their  deliver-  Mar.  3. 1852. 
ance»  and  quoad  ultra  remitted  for  farther  explanation.  "^-^v^*^ 

Against  this  judgment  the  commissioners  appealed  to  the  Court  smith. 
of  Session. 

P.  Fraser  and  Solicitor*  Oeneral  for  appellant.  The  appeal  to 
the  Sheriff  was  incompetent,  in  respect  that  the  trustee  ought, 
in  the  first  place,  to  have  taken  the  opinion  of  the  creditors, 
and  only  after  getting  their  decision  should  the  appeal  have 
been  made  to  the  Sheriff.  Parlane  v.  Watsouy  28th  June  1825; 
Haston  v.  Chapman^  1st  March  1826,  iv.  S.  509  ;  Thomson 
V.  fViffhtj  31st  May  1834.  This  was  peculiarly  necessary  in 
the  present  case,  because  the  charges  made  by  the  trustee  were 
of  that  character  that  it  was  desirable  in  every  view  to  have  their 
judgment  upon  the  subject,  for  the  accounts  presented  the  extra- 
ordinary fact  of  an  expenditure  by  the  trustee  of  L.742  : 2 : 2, 
while  the  whole  sum  realised  from  all  this  expenditure  was  only 
L.335.  The  particular  items  of  these  charges  were  also  of  such 
a  character  as  to  require  investigation.  Charges  were  made  for  a 
journey  by  the  trustee  to  Edinburgh  and  Liverpool,  at  the  same 
time  that  agents  were  paid  for  doing  the  same  business  in  these 
cities.  Large  payments  were  also  made  for  hotel  bills,  also  to  the 
trustee's  gardener,  and  to  his  clerk — in  other  words,  to  the  trustee 
himself ;  and  a  fee  was  also  paid  to  Mr  Sangster,  one  of  the  com- 
missioners, contrary  to  law,  for  acting  as  judge  of  the  roup  at  a 
sale  of  sequestrated  effects.  There  were  also  charges  made  for 
payments  of  accounts  for  law  agency  to  the  trustee  and  his  part- 
ners. The  commissioners  fairly  audited  these  several  accounts, 
and  treated  the  trustee  with  liberality. 

Donaldson  and  the  Lord  Advocate  for  the  trustee.  The  ap- 
peal was  competent  to  the  Sheriff  in  respect  that  the  commis- 
sioners had  refused  to  audit  the  trustee's  accounts,  and,  on  the 
contrary,  had  proceeded  to  act  contrary  to  the  resolutions  of  a 
previous  meeting  of  the  creditors,  at  which  a  report  from  the 
trustee  had  been  approved  of,  embodying  all  the  items  of  the 
accounts  objected  to  by  the  commissioners.  The  commissioners 
therefore  having  refused  to  do  their  duty,  it  was  competent  to 
appeal  at  once  to  the  Sheriff. 

Lord  President.  It  is  a  very  important  question  indeed, 
whether  it  be  competent  to  bring  at  once  into  this  Court,  or  before 
the  Sheriff,  every  squabble  between  the  trustee  and  commissioners, 
without  going  to  the  creditors  in  the  first  place.    In  the  meantime. 
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Mar.  3. 1852. 1  do  not  wish  to  decide  that  point  of  competency  before  the  facts 
Gunn  &c  v    *^®  ascertained.    I  wish  to  know  whether  or  not  the  general  body 
Smith. .         of  the  creditors  approve  or  not  of  these  accounts  ;  some  of  the 
charges  in  which  certainly  do  require  explanation.     I  will,  how- 
ever, give  no  opinion  upon  them  until  the  resolution  of  the  credi- 
tors is  reported ;  and  I  propose  that  they  should  be  directed  tp 
meet  to  consider  the  trustees'  accounts,  with  the  deliverances  of 
the  commissioners,  and  to  report  the  result  to  this  Court. 
Lords  Fullerton  and  Cuninghamb  concurred. 
Lord  Ivory.    This  is  an  accounting  with  the  trustee;  and  the 
Court,  before  deciding  on  it,  ought  to  possess  the  authoritative 
judgment  of  the  creditors.     It  is  highly  desirable  to  know  what 
they  have  to  say  about  the  charges  in  these  accounts.     I  say  no- 
thing as  to  the  competency  of  the  application  to  the  Sheriff  in  the 
meantime. 

Their  Lordships,  accordingly,  "  before  answer,  appoint  a  ge- 
neral meeting  of  the  creditors  to  be  held  after  due  advertisement, 
for  the  purpose  of  taking  into  consideration  the  various  accounts 
and  proceedings  which  are  the  subject  of  dispute,  and  to  report  to 
the  Court,  with  as  little  delay  as  possible  after  the  date  of  said 
meeting,  the  opinions  and  resolutions  of  said  meeting  in  regard  to 
the  said  accounts  and  proceedings." 

L.  Mackintosh,  S.S.C,  Appellants*  Agent. 
Home  and  Rose,  W.S.,  Respondent's  Agents. 


SECOND  DIVISION. 

No.  227.        Sir  W.  D.  Stewart  r.  The  Scottish  Midland  Junction 

Railway  Company  and  Others. 

Process — Citation — Bailway  Company, — ^In  an  action  against  a  railway 
company  the  conclusions  of  the  summons  were  directed  against  the 
*'  said  defenders*'  without  distinction ;  and  the  warrant  to  cite  in  the 
will  of  the  summons  charged  '*  that  on  sight  hereof  ye  pass  and  in  our 
name  and  authority  lawfully  summon,  warn,  and  charge  the  said  de- 
fenders personally,  or  at  their  dwelling-places,^— ^e/ti?  that  this  was  a 
good  citation  against  the  defenders  personally  and  as  a  company. 

Mar.  8. 1S52.      This  was  an  action  concluding  alternatively  that  the  defenders, 

^  directors  of  the  Scottish  Midland  Junction  Railway  Company, 

Scottish  Mid.  should  be  ordained  to  complete  a  branch  r^ulway,  called  the  Dun- 

^ay^'co^&f 'l^^^*^  and  Bumham  Branch  Railway,  or  that  they  should  pay  the 

pursuer  the  sum  of  £30,000  sterling,  in  name  of  damages  for  the 
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loss  and  injury  sustained  by  reason  of  the  said  branch  railway  not  Mar.  s.  1832. 
being  made  and  completed.  ^"^rt*^ 

The  defenders  inter  alia  pleaded  the  dilatory  defence  of  no  pro-^  Scottish  Mid. 
cess,  in  respect  of  there  having  been  no  legal  or  competent  service  ^ay^co'^  &^^" 
of  the  summons  on  the  Company. 

The  Lord  Ordinary  (Colonsay)  *'  appoints  the  summons  and 
defences  to  be  printed  and  boxed  with  a  view  to  being  reported  to 
the  Second  Division  of  the  Court.     Grants  warrant  to  enrol." 

His  Lordship  added  the  following  note,  which  sufficiently  ex- 
plains the  reasons  and  grounds  of  the  plea  of  no  process : — 

**  The  summons  is  directed  against  the  Scottish  Midland  Junc- 
tion Railway  Company,  as  a  company  incorporated  by  Act  of 
Parliament,  and  against  eleven  individuals,  as  Chairman  and  Di- 
rectors of  that  Company.  The  Company  and  these  eleven  per- 
sons are  all  called  as  defenders^  and  the  conclusions  are  directed 
against  *  the  said  defenders^*  without  distinction.  The  warrant  to 
cite,  contained  in  the  will  of  the  summons,  is  in  the  following 
terms : — ^  Our  will  is  herefore,  and  we  charge  you  that  on  sight 
hereof  ye  pass,  and  in  our  name  and  authority  lawfully  summon, 
warn,  and  charge  the  said  defenders  personally^  or  at  their  respec^ 
live  dwelling-places^  to  compear,'  &c.  The  summons  was  executed 
by  delivering  copies  personally  to  ten  of  the  individual  defenders, 
and  by  leaving  for  the  eleventh  individual  defender  (Lord  Wharn- 
cliffe)  a  copy  ^  in  the  hands  of  a  servant  within  his  dwelling-house 
at  Belmont  Castle ;'  and  it  was  executed  against  the  Company 

*  by  leaving  for  the  said  Scottish  Midland  Junction  Railway  Com- 
pany, in  the  hands  of  Samuel  Robert  Ferguson,  their  secretary, 
within  their  principal  office  at  the  General  Railway  Terminus, 
near  Perth,  directed  for  their  use,'  a  full  double  of  the  summons, 
and  condescendence,  and  note  of  pleas.  By  the  Companies' 
Clauses  Scotland  Act  (8  Vict.  c«  17,  sec.  137)  it  is  provided,  that 

*  any  summons,  or  notice,  or  any  writ,  or  other  proceeding  at  law 
or  in  equity,  requiring  to  be  served  on  the  Company,  may  be 
served  by  the  same  being  left  at,  or  transmitted  through,  the  post, 
directed  to  the  principal  office  of  the  Company,  or  one  of  their 
principal  offices,  where  there  shall  be  more  than  one,  or  being 
given  personally  to  the  secretary,  or,  in  case  there  be  no  secretary, 
then  by  being  given  to  any  one  director  of  the  Company.' 

^  For  the  defenders  it  was  contended — Firsts  That,  in  the  sum- 
mons, there  is  no  warrant  for  citing  the  Company ;  that  when  a 
Company  and  its  individual  partners  are  both  to  be  cited,  the  law 
and  practice  is,  that  the  will  of  the  summons  shall  contain  a  war- 
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Mar.  3  1851.  rant  for  citing  the  Company  at  its  usual  place  of  business,  and  for 
St    art         citing  the  individuals  personally,  or  at  their  respective  dwelling. 
8cottuhMid.  places — and  reference  was  made  to  the  ^Juridical  Styles;'  but 
way^Co!^  &^^  ^°  ^^^  present  case,  the  warrant  for  citing  the  Company  had  been 
omitted,  and  there  was  no  warrant  for  citing  it  at  its  usual  place 
of  business,  or  for  citing  it  at  all ;  that  the  words,  *  said  defenders,' 
in  the  will  of  the  summons,  could  not  apply  to  the  Company,  as 
it  appeared  from  the  context,  that  these  words  applied  only  to  de- 
fenders who.  could  be  cited  alternatively,  either  personally  or  at 
their  respective  dwelling-places,  which  the  Company  could  not  be. 
Secondy  That,  supposing  the  words  in  the  will  could  be  read  so  as 
to  comprehend  all  the  defenders,  including  the  Company,  still  the 
messenger,  acting  on  that  warrant,  could  adopt  no  mode  of  cita- 
tion other  than  one  of  those  modes  described  in  the  will,  which 
was  his  warrant ;  that  neither  of  the  modes  described  in  tlie  will 
could  be  followed  effectuaUy  in  the  case  of  a  company ;  and  at  all 
events,  neither  of  them  had  been  followed  in  the  present  case ; 
Thirds  That  a  warrant  to  cite  must  describe  the  mode  of  citation ; 
and  that  the  citation  must  be  in  conformity  with  that  description 
or  direction  in  the  warrant ;  and  consequently,  although  the  will 
of  the  present  summons  could  be  read  as  comprehending  the  Com- 
pany in  the  authority  to  cite,  but  not  comprehending  the  Company 
in  the  direction  as  to  the  mode  of  citation,  it  would  be  a  defective 
and  inoperative  waijant,  and  no  valid  citation  of  the  Company 
could  proceed  upon  it;  Fourthy  That  the  Act  of  Sederunt,  8th 
July  1831,  to  amend  the  style  of  the  will  of  summonses,  suspen- 
sions, and  advocations,  was  not  intended  to  regulate  or  affect  the 
matter  in  question,  but  only  to  regulate  the  style  of  the  will  as 
regards  the  day  of  compearance. 

"  For  the  pursuer  it  was  contended — Firsty  That  the  Act  of 
Sederunt,  8th  July  1831,  prescribed  a  form  of  will  which  was  ap- 
plicable to  cases  in  which  companies  were  defenders,  as  weU  as 
other  cases,  and  that  the  will  of  the  present  summons  was  in  con- 
formity with  that  Act  of  Sederunt ;  Second^  The  words  *  that  the 
said  defenders,'  in  the  will  of  the  summons,  comprehended  all  the 
defenders,  including  the  Company ;  and  that  the  succeeding  words, 
*  personally  or  at  their  respective  dwelling-places,'  were  also  not 
inapplicable,  inasmuch  as  a  company  has  a  dwelling-place  or  do- 
micile, especially  for  citation ;  and  inasmuch  as  one  of  the  modes 
of  service  specified  in  the  Companies'  Clauses  Act  b,  by  giving  a 
copy  *  personally  to  the  secretary ;'  Thirds  That  even  if  the 
words,  ^  personally  or  at  their  respective  dwelling-places,'  should 
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be  held  inapplicable  to  the  Company,  the  only  result  would  be,  Mar.  s.  1852. 
that  there  was  no  special  direction  as  to  the  mode  of  citing  the    ^*'"^^"*^ 
Company,  and  that  the  messenger  was  therefore  at  liberty  to  foU  Scottish  Mid. 
low  any  mode  by  which  a  company  could  legally  be  cited,  and  he  J""^^'^]^- 
had  done  so,  following  the  direction  of  the  Act  of  Parliament  as  ** 

his  legal  guide  and  authority ;  Fourth^  That  the  Legislature  hav* 
'^Ei  by  Act  of  Parliament,  declared  that  any  summons  requiring 
to  be  served  on  a  company,  may  be  served  in  a  particular  way, 
such  service  must  be  held  good  in  law,  and  the  party  cannot  be 
deprived  of  the  benefit  of  the  enactment,  merely  because  the  style 
of  the  will  of  summonses  has  not  yet  been  altered ;  but  such  would 
be  the  effect  of  the  defenders'  plea,  for  neither  the  form  in  the 
*  Juridical  Styles,'  if  that  had  been  strictly  followed,  nor  any  other 
form  of  will  of  summonses  hitherto  in  use,  contains  a  direction  for 
citation  similar  to  that  in  the  Act  of  Parliament. 

^*  As  the  preliminary  defence  thus  pleaded  rdses,  in  one  view 
of  it,  important  matter  of  practice,  which  it  is  desirable  should  be 
speedily  settled  authoritatively,  and  as  the  parties  seemed  to  wish 
that  the  case  should  be  reported  to  the  Inner-House,  the  Lord 
Ordinary  has  thought  it  not  improper  to  adopt  that  course. 

*<  No  argument  was  offered  at  the  bar  in  support  of  the  separate 
objection  to  the  citation  of  Lord  Whamcliffe." 

Penney  for  the  defenders,  and  in  support  of  the  plea,  referred  to 
Mair^  28th  Feb.  1629,  M.  3684 ;  Mcmteith^  M.  3685. 
Marshal^  contra^  cited  Braco^  22d  July  1747,  M.  3782. 

The  Lord  Justigb-Clbrk.  I  think  the  Company  were  pro* 
perly  cited  under  either  expression.  The  phrase  ^*  their  respective 
dwelling-places"  means  a  domicile  for  citation.  The  summons  was 
correctly  served  on  the  Company,  and  I  think  <' personally" 
served. 

The  other  Judges  concurred. 

The  Court  repelled  the  dilatory  defence  of  no  process  founded 
on  the  citation  of  the  Company,  and  remitted  to  the  Lord  Ordi- 
nary to  proceed  accordingly,  and  found  expenses  due. 

Jcanes  Bayney  S.S.C..  Agent  for  Pursuer. 
Qrakam  4t  Webster^  W.S.,  Agents  for  Defenders. 
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FIRST  DIVISION. 

No.  228.  Balfour  v.  Laino  and  Others. 

Bcmkrvptcif-^Cimpetiti(m^^  — Preferable  TitU. — A  merchant 

in  Riga  bought  and  shipped  flax  for  certain  merchants  in  this  country, 
in  compliance  with  their  order.  To  paj  for  this  flax  he  borrowed 
L.1000  from  a  Riga  firm,  and  in  security  of  this  advance,  he  placed  in; 
their  hands  bills  drawn  on  his  agents  in  London,  and  also  endorsed 
to  them  the  bill  of  lading.  In  a  few  days  thereafter  he  died  bankrupt. 
In  &Tour  of  his  London  agents  he  had  drawn  bills  on  his  constituents 
in  this  country  for  the  price  of  the  flax.  These  bills  were  paid  when 
due ;  but  his  agents  refused  to  honour  the  drafts  in  &vour  of  the  Riga 
firm :  Circumstances  in  which  Held  in  a  competition  between  the  drawees 
and  the  Riga  firm  as  to  the  value  of  the  cargo,  that  the  indorsee  of  the 
bill  of  lading  possessed  a  preferable  title  over  the  other  crediton. 

Mar.  8. 1S52.     This  was  a  multiplepoinding  brought  by  the  owner  and  master 
^^y^^    of  the  Hero  of  Dundee,  for  the  purpose  of  having  it  found  that  they 

L^n^&cl  are  only  liable  '^  in  once  and  single  delivery  of"  a  cargo  shipped 
on  board  the  vessel,  in  terms  of  a  bill  of  lading,  and  of  ascertain- 
ing to  which  of  several  competing  parties  they  are  bound  to  make 
such  delivery.  The  action  was  originally  raised  in  the  Sheriff- 
Court  of  Dundee,  and  was  advocated  by  Balfour  whose  interest 
was  adverse  to  that  of  all  the  other  parties  in  the  competition. 

In  1834,  Luplau,  a  merchant  in  Riga,  received  from  Baxter 
Brothers,  and  other  respondents  in  this  action,  merchants  in 
Dundee,  certain  orders  for  flax,  in  compliance  with  which  he 
bought  ninety-three  bales  of  flax,  and  placed  them  on  board  the 
ship  Hero  of  Dundee,  which  had  been  chartered  by  his  agent 
at  that  place.  On  6th  April,  James  Norrie,  the  master  of  the 
vessel,  signed  a  bill  of  lading  for  this  flax,  which  was  made  de- 
liverable at  Dundee  to  Luplau's  ^^  order  or  assigns."  To  pay  for 
the  flax  so  purchased  and  shipped  by  him,  Luplau  obtained  an 
advance  of  L.IOOO  from  Messrs  G.  W.  Schroeder  &  Co.  of  Riga. 
In  security  of  this  advance  he  placed  in  Schroeder  &  Co.'s  hands 
bills  for  various  sums,  amounting  in  all  to  L.IOOO,  drawn  by  him 
in  their  favour  on  Messrs  Chalmers  &  Guthrie  of  London,  and 
payable  on  20th  July  1834.  They  were  duly  accepted  by  Messrs 
Chalmers  &  Guthrie,  the  drawees,  who  refused  to  pay  them  when 
they  fell  due.  On  5th  April  Luplau  drew  in  favour  of  Chalmers 
&  Guthrie  a  bill  for  L.IOOO  on  the  respondents,  Baxter  Brothers, 
and  another  bill  for  the  same  sum  on  the  respondents,  Holden  & 
Clark.  These  were  also  payable  on  20th  July.  The  drawees 
duly  accepted  them  on  the  faith  of  the  expected  shipment  of  flax. 
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and  paid  them  to  Chalmers  &  Guthrie  when  they  fell  due.  There  ^^r.  ikldSd. 
were  thus  placed  in  the  hands  of  Chalmers  &  Guthrie  funds  to^^^^^^^^  . 
the  amount  of  L.2000  as  a  provision  to  meet  the  bills  drawn  byLatng,  &c 
Luplau  in  favour  of  Schroeder  &  Co.  pro  L.IOOO,  and  bills  for  a 
similar  amount  in  favour  of  Messrs  Wohrman,  merchants  in  Riga, 
but  which  did  not  enter  into  the  present  proceedings.  The  ex- 
planation given  by  Messrs  Chalmers  &  Guthrie  of  their  refusal  to 
honour  Luplau*a  drafts  upon  them  was,  that  a  heavy  balance 
(about  L.4500)  was  due  by  him  to  them  on  general  account,  for 
which  they  claimed  and  received  a  trifling  dividend.  By  taking 
payment  of  the  bankrupt's  drafts  on  Dundee,  and  refusing  pay- 
ment of  his  drafts  on  themselves,  they  could  thus  decrease  their 
loss  to  the  extent  of  L.2000.  Messrs  Wohrmann  declined  this 
arrangement,  and  accordingly  their  claims  were  liquidated ;  but 
Messrs  Schroeder  &  Co.  forbore  to  enforce  payment  of  theirs, 
and  proceeded  to  act  upon  the  security  of  the  bill  of  lading  which 
Luplau  had  endorsed  to  them. 

A  few  days*  after  the  shipment  of  the  flax  on  board  the  Heto^ 
Luplau  was  found  drowned  in  a  lake  near  Riga*     He  died  a 
bankrupt.     He  had  previously,  on  11th  April,  enclosed  in  a  letter  , 
to  Schroeder  &  Co.  the  bill  of  lading  endorsed  by  him,  and  with . 
the  view  of  recovering  the  contents  of  the  bill  of  lading,  they  en- , 
dorsed  it  to  Wilson  &  Co.,  their  agents  in  London,  who  trans- , 
ferred  it  to  the  advocator  Balfour.     The  Htro  arrived  in  Dundee 
on  the  23d  of  June  1834.    Balfour  immediately  served  upon  the 
master  a  notice  **  not  to  deliver  to  any  person  or  persons  whom- 
soever the  said  ninety-three  bales  of  flax,  but  that  you  hold  the 
same,  and  every  part  thereof  at  my  order  and  disposal."    Duff, 
one  of  the  respondents,  who  had  accepted  a  draft  of  Luplau  on 
the  faith  of  an  expected  shipment  of  flax,  also  took  immediate 
measures  to  obtain  possession  of  the  cargo.    He  presented  a  peti- 
tion to  the  Sheriff  for  delivery  to  him,  and  for  interdict  against 
delivery  to  any  one  else.    In  these  circumstances  this  action  was 
raised.     The  cargo  was  subsequently  landed  and  judicially  sold. 
The  proceeds  were,  after  payment  of  freight  and  sound  dues,  con- 
signed in  the  hands  of  Court,  and  now  form  the  fund  in  medio. 

A  preference  upon  this  fund,  to  the  exclusion  of  every  other 
competitor,  is  claimed  by  Schroeder  &  Co.,  through  their  agent 
Balfour.  This  claim  of  preference  rests  upon  the  bill  of  lading  of 
6th  April  1834.  The  advocator  maintains  that  it  vests  him  with 
a  real  right  of  ownership  in  the  flax,  for  which  it  was  granted  by 
the  shipmaster.     The  respondents,  as  onerous  creditors  of  Lup- 

2o2 
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Mar.  8. 1852.  lau,  maintain  that  this  bill  is  a  void  title  of  preference  in  eompe- 
^  ,-  tition  with  them,  and  that  the  fund  is  therefore  liable  to  be  distri- 

Balfour  t'*        ,  ,  .  .  ^      . 

Lai;ig,  &c.  buted  in  satisfaction  of  their  claims.  The  representatives  of  Lup- 
lau  were  duly  cited  to  this  process,  but  no  appearance  and  no 
claim  is  made  for  them  in  the  present  competition.  No  appear- 
ance was  made  for  Chalmers  &  Guthrie. 

A  long  course  of  procedure  took  place  in  the  Inferior  Court. 
In  1836  a  proof  was  allowed  the  parties  of  their  respective  aver- 
ments ;  and  thereafter  a  proof  was  taken  in  Riga,  in  London,  and 
in  Dundee.  In  1844  the  Sheriff-substitute  (Henderson)  found 
it  proved  that  Schroeder  &  Co.  had  received  payment  from 
Chalmers  &  Co.  of  a  sum  equal  to  the  amount  of  the  bills  held  by 
them,  that  Alexander  Balfour  is  the  mere  indorsee  of  the  bill  of 
lading,  and,  as  such,  cannot,  in  the  circumstances  in  which  he 
holds  the  same,  be  held  as  an  onerous  holder  thereof  in  a  com- 
petition with  the  other  claimants  (Luplau's  onerous  creditors)  for 
whose  behoof  the  common  agent  acts.  He  therefore  ^*  repelled 
the  claim  of  the  said  Alexander  Balfour,  and  decerns  accord- 
ingly: Finds  said  claimant  liable  in  the  expenses  of  process,*' 
&c.  To  this  interlocutor  the  Sheriff  (L' Amy)  adhered  on  appeal, 
adding  in  a  note,  that,  ''  under  the  whole  circumstances  of  the 
case,  as  admitted  and  proved,  the  bill  of  lading  must  now  be  con- 
sidered as  held  for  the  behoof  of  the  parties  who  ordered  and  paid 
for  the  flax,  and  cannot  be  used  as  a  means  of  enabling  Messrs 
Chalmers  &  Guthrie  to  make  good  their  claims  against  Lup- 
lau's estate  on  transactions  totally  unconnected  with  the  flax  in 
question,  which  is  substantially  the  object  here." 

Balfour  presented  a  note  of  advocation  against  the  Sheriff's  judg- 
ment, and  the  Lord  Ordinary  (Ivory,)  on  20th  July  1847,  "  Finds, 
that  the  advocator,  Mr  Balfour,  is  the  only  party  in  this  competition 
who  has  exhibited  any  title  in  his  person  to  any  portion  of  the 
cargo  of  flax,  which  forms  the  subject  in  dispute;  and  finds  that 
the  said  title,  which  is  duly  constituted  by  bill  of  lading,  regularly 
endorsed  in  his  favour,  (so  long  as  the  same  stands  unopposed  by 
a  conflicting  and  preferable  title,  and  is  not  reduced  or  set  aside 
at  the  instance  of  some  party  duly  connecting  himself  with  the 
said  flax,  as  having  a  right  of  property  or  other  radical  right 
therein,)  \s prima  instantia  and  on  the  face  of  it,  such  as  to  have 
entitled  the  said  advocator,  at  the  date  of  raising  this  multiple- 
poinding,  to  insist  against  all  concerned  for  instant  delivery  of  the 
/  said  flax,  as  being  habile  and  effectually  carried  to  and  vested  in 

him  by  virtue  thereof :  Finds  that  each  and  all  of  the  other  com- 
peting parties  were,  at  the  date  of  said  multiplepoinding,  and  are 
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still  wholly  without  right  or  title  of  any  kind  connecting  them  Mar.  8. 1852. 

with  the  said  flax,  and  that  they  stand  confessedly  at  this  moment^' . 

in  no  closer  relation  towards  it  than  as  mere  general  creditors  of  Laing,  &c 

Mr  Luplau,  the  original  shipper  thereof,  and  the  first  indorser  of 

the  bill  of  lading,  now  held  by  the  advocator :  Finds  that,  in  this 

situation,  none  of  these  parties  were,  at  the  date  of  raising  the 

said  multiplepoinding,  in  titulo^  either  to  demand  delivery  of  the 

said  iflax  in  their  own  favour,  or  to  call  in  question  the  advocator's 

title  thereto,  even  assuming  it  to  have  been  otherwise  competent 

in  the  shape  of  multiplepoinding,  and  in  an  Inferior  Court  to 

bring  under  challenge  the  right  conferred  upon  the  advocator  by 

the  indorsed  bill  of  lading :  Therefore,  without  going  further,  or 

at  all  entering  upon  any  question  connected  with  the  proof  (which, 

on  the  above  view  of  the  case,  ought  never  to  have  been  allowed,) 

advocates  the  cause  :  Finds,  that  delivery  of  the  flax  to  the  advo* 

cator  was  at  first  unduly  obstructed  and  postponed  by  bringing 

the  multiplepoinding,  and  now  prefers  the  advocator  as  having 

sole  and  exclusive  right  to  the  whole  proceeds  of  the  said  flax, 

which  (having  been  realised  in  course  of  the  proceedings)  novt 

practically  form  the  fund  in  medio :  Repels  the  claim  of  all  the 

competing  parties,  and  decerns :    Finds  the  advocator  entitled  to 

expenses,  both  in  this  Court  and  the  Court  below,"  &c. 

Against  this  interlocutor  the  respondents  reclaimed,  and  the 
Court  remitted  "  the  case  back  to  the  Lord  Ordinary  to  hear 
parties  farther,  with  power  to  recal  his  interlocutor,  and  do  further 
as  he  shall  see  cause,"  &c. 

His  Lordship  appointed  parties  to  prepare  and  lodge  cases 
arguing  the  whole  cause,  requiring  each  of  the  claimants  (opposed 
to  Balfour)  to  explain  the  precise  grounds  upon  which  he  main- 
tains his  own  individual  right  to  be  preferred  upon  the  fund  in 
medioy  as  distinguished  from  that  of  his  competitors. 

The  claimants  argued  that  the  multiplepoinding  was  compe- 
tent, and  that  arrestments  ad  fund,  jurisdict.  were  unnecessary, 
Mansfield,  M.  2595,  Miller  v.  Ure,  June  23.  1838.  Balfour's 
title  is  not  sufficient  per  se  to  exclude  all  the  other  competitors. 
A  bill  of  lading  does  not  so  represent  the  cargo  that  in  all  circum- 
stances the  endorsement  of  the  one  is  equivalent  to  delivery  of  the 
other.  Lickbarrow  v.  Mason,  2  Term.  Rep.  75 ;  1  Bell's  Com- 
mentaries, 198.  A  bill  of  lading  held  without  value  is  no  title  of 
property  in  the  cargo,  Coxe  v.  Harden,  4  East  211 ;  Waring  v. 
Cox,  1  Campbell's  Rep.,  370.  The  respondents  have  a  sufficient 
title  as  general  creditors  of  Luplau.  No  objection  being  made 
by  Luplau's  representatives  after  due  citation,  it  follows  that  if 
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Mar.  S.  1852.  (here  had  been  no  bill  of  lading  the  respondents  would  have  been 
Balfotirp^  entitled  to  payment  out  of  the  fund  in  mediOf  and  this  is  suffi- 
Lfting,  &c.  cient  for  procedure  to  set  aside  a  tide  interposed  as  an  obstacle 
to  payment.  Mackenzie^  M.  16099 ;  Couper^  M.  3203,  3  Ersk.  8, 
100,  Chalmers  &  Guthrie  had  no  jus  quaesitum  in  the  bill  of 
lading,  no  transaction  respecting  it  having  ever  taken  place  be- 
tween them  and  Luplau.  Gray  v.  Rossj  M.  7724  ;  Baird  v.  Jtfvr- 
ray,  M.  7737. 

For  Balfour  it  was  argued  that  ex  facie  the  bill  of  lading  is  a 
complete  title  to  demand  delivery  of  the  cargo,  1  Bell,  198,  546. 
The  respondents  were  not  in  titulo  to  compete  with  him.  Brown  v. 
Brown^  June  24.  1709,  Diet.  16101;  Rodger  v.  Darroch  and 
others,  June  2.  1831,  9.  S.,  p.  671. 

The  Lord  Ordinary  having  resumed  consideration  of  the  pro- 
cess and  advised  the  cases  for  the  parties,  made  avizandum  with 
the  cause  to  their  Lordships  of  the  First  Division. 
The  case  was  called  to-day. 

Hallard  and  the  Lord  Advocate  for  the  reclaimers. 
Cook  and  Neaves  for  the  respondent  (advocator.) 

The  Lord  President,  Lords  Fullerton  and  Ivory,  agreed 
that  the  bill  of  lading  having  been  validly  transferred  to  Balfour, 
his  title  was  preferable  to  all  others  in  a  competition  with  Lup- 
lau's  general  creditors. 

Lord  Cuninghamb  also  concurred.  He  held  that,  if  it  were 
clearly  proved  who  retired  the  bills  in  security  of  which  the 
bill  of  lading  was  endorsed,  the  person  who  took  up  those  bills 
would  be  preferable  on  the  cargo  as  a  collateral  security.  But 
on  this  point  the  parties  are  at  variance  as  to  the  fact.  Nothing 
is  proved  to  shew  that  Schroeder  and  Company,  who  advanced 
to  Luplau,  the  first  indorser  of  the  bill  of  lading,  have  been  repaid 
the  bills  they  discounted,  and  as  Balfour  represents  them,  no  claim 
is  preferable  to  Schroeder  and  Company  in  this  competition. 
The  other  parties  have  hitherto  instructed  no  title  in  any  respect 
equal  to  Balfour's.    The  following  interlocutor  was  pronounced : — 

**  Having  resumed  consideration  of  the  cause,  with  the  revised 
cases  for  the  parties,  find  that  it  is  admitted  on  the  record  that 
the  bill  of  lading  was  obtained  from  Luplau  by  endorsation  and 
delivery  before  his  death,  and  with  this  additional  finding,  recur 
and  adhere  to  the  Lord  Ordinary's  interlocutor  of  20th  July  1847, 
find  additional  expenses  due. 

Lockhart,  Mortoriy  Whitehead  Sf  Greig,  W.S.,  Advocator's  Agents. 
.    WilUctm  Milltr^  S.S.C,  Respondent's  Agent. 
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SECOND  DIVISION. 

Marshall  v.  Thb  Omoa  and  Clblano  Iron  and  Coal         No.  229. 

Company. 

Process — Jury  Trial — Master  and  Servant — LiabUxty  of  MasUrfor  In- 
juries to  Servant — Culpability  of  Servant-^l.)  Heldf  under  special  circom- 
stances,  that  the  proprietor  of  a  coal  pit  is  not  liable  for  injuries  received 
bj  his  workmen  when  not  engaged  in  proper  service,  although  caused  by 
a  defect  in  the  construction  of  the  shaft :  (2.)  Heid  unnecessary  to  make 
the  fiust  of  the  workman  being  improperly  occupied  at  the  time  of  re- 
ceiving the  injury  the  subject  of  a  special  plea  in  law  or  counter  issue, 
in  order  to  enable  the  defender  to  take  advantage  of  it,  on  its  emerging  « 
at  the  trial  on  the  pursuer's  proof. 

(Sequel  of  case  reported  ante,  p.  146.) 

At  the  trial  evidence  was  led  for  both  parties  in  support  of  their  Mar.  8. 185t. 
several  averments,  and  from  which  it  further  appeared,  that  at  the    *^  ^^^ 
time  of  receiving  the  fatal  injury  Marshall  had  been  leaving  the  OmoaaodCle- 
•  pit,  in  company  with  the  other  workmen,  for  the  purpose  of  making  |^°^  ^^i  ^^ 
some  complaint  against  Craig,  who  was  also  the  under  ground 
manager,  and  at  a  time  other  than  the  usual  time  for  leaving  their 
work.     On  the  other  hand  it  was  proved  that  the  men  all  wrought 
by  piece  work.    Craig  was  one  of  the  defenders'  witnesses,  and 
was  admitted,  on  the  defenders'  counsel  engaging  to  discharge  him 
from  any  liability  which  he  might  be  under  to  relieve  the  defender, 
in  the  event  of  being  found  to  have  been  a  contractor  to  uphold 
the  works*     The  other  facts  will  sufficiently  appear  from  the 
finding  of  the  jury  and  the  subsequent  argument. 

The  Lord  Justice-Clerk  left  the  case  to  the  jury  under  the 
foflowing  directions : — 

L  That  if  they  were  satisfied,  in  point  of  fact,  that  on  the 
.morning  of  the  1 1th  January  1849,  the  men  left  the  mine  without 
working,  from  no  apprehension  of  danger,  but  of  their  own  accord, 
for  a  purpose  of  their  own,  against  their  employer's  interest,  and 
in  a  body,  in  order  to  make  some  complaint  tell  more  effectually 
with  the  manager  or  the  defender,  and  not  in  the  ordinary  course 
of  their  occupations, — then,  in  point  of  law,  the  defender  is  not 
answerable  for  a  casualty  caused  by  a  single  stone  falling  at  that 
particular  moment  when  the  men  were  so  leaving,  and  that  the 
jury  must,  if  so  satisfied  in  point  of  fact,  find  for  the  defender,  and 
state  their  ground  for  doing  so — even  if  they  should  be  satisfied 
that  tbe  death  was  caused  by  that  stone,  or  other  substance, 
Ming  oa  the  deceased,  through  some  insufficiency  in  the  planking. 
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M«|8^W52.      2.  That  in  case  the  Coart  should  differ  as  to  this  point  of  law, 

MtfsbaU  V.     ^^®  i^^  would  go  on  to  consider  whether  the  death  was  caused  in 

OmoaandQe-the  manner  contended  for  by  the  pursuers,  in  consequence  of  the 

Coal  Co.        sb^f^  being  in  an  unsafe  and  insufficient  state ;  and  if  the  jury 

think  that  the  death  was  not  caused  by  the  shaft  being  in  such 

state,  then  they  will  find  so  in  their  verdict.    If  the  jury  think 

that  the  death  was  caused  by  the  unsafe  and  insufficient  state  of 

the  shaft,  then  they  will  so  find,  and  find  damages  to  be  due,  as 

settled  by  minute  of  the  parties,  as  the  defender,  in  point  of  law, 

is  responsible  for  the  death,  if  so  caused,  and  if  not  relieved  on 

the  first  ground. 

3.  In  the  last  view  of  the  case,  if  the  jury  think  the  death  was 
caused  by  the  shaft  being  in  an  unsafe  and  insufficient  state,  then 
the  jury  will  further  consider  and  find  whether  John  Craig  was, 
in  point  of  fact,  properly  a  contractor,  or  truly  a  servant,  paid  for 
his  labour,  in  regard  to  the  lining  of  the  shank,  in  a  particular 
manner,  convenient  for  his  master. 

And  the  Lord  Justice-Clerk,  as  arranged  with  the  counsel,  in- 
formed the  jury,  that  he  reserved  to  the  pursuers,  in  the  event  of 
the  verdict  being  adverse  to  them  on  the  first  point,  but  in  their 
favour  on  the  second,  to  move  the  Court  to  enter  up  the  verdict 
for  them,  for  the  amount  of  damages  agreed  on,  on  the  ground 
that  the  direction  on  the  first  pomt  was  wrong  in  point  of  law, 
and  that  the  defender  was  not  relieved  from  his  responsibility  in 
respect  of  the  facts  referred  to  in  that  direction. 

And  he  reserved  to  the  defender,  in  the  event  of  the  verdict  being 
unfavourable  to  him  on  the  second  point,  to  argue  to  the  Court, 
that  the  question  whether  John  Craig  was  to  be  considered,  for 
the  purpose  of  this  issue,  as  a  contractor,  or  properly  as  a  ser- 
vant, was  a  question  of  law  for  the  Court,  on  which  the  Court  is 
to  pronounce  judgment,  notwithstanding  the  finding  of  the  j.ury, 
if  they  consider  it  a  point  of  law ;  and  we  also  reserved  to  the  de- 
fender to  contend,  that  on  the  evidence  he  is  not  responsible  for 
neglect  in  matters  falling  within  the  contract  or  duty  of  Craig, 
whether  he  is  to  be  taken  as  a  contractor  or  as  a  servant,  and  to 
move  the  Court  to  enter  the  verdict  as  one  in  his  favour,  if  he 
prevails  on  that  ground,  in  point  of  law. 

The  jury  returned  the  following  verdict : — "  On  the  first  point 
they  find  for  the  defender,  and  that  the  men  had  no  proper  cause 
for  leaving  their  work.  On  the  second  point,  they  find  that  the 
pit  was  not  in  a  safe  or  sufficient  state,  and  that  the  death  arose 
from  injuries  thereby  caused,  and  in  terms  of  the  joint  minute 
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lodged  for  the  parties  they  assess  the  damages  at  L.150,  bebg  Mar.  8. 1853. 
L.100  for  the  widow  and  L.50  for  the  children.     On  the  third  j^^^jj^ 
point,  they  find  that  Craig  was  not  a  proper  contractor,  but  pro-OmoaandCle- 
perly  a  servant  of  the  defender."  Coal  Co"  "* 

In  consequence  of  this  verdict,  and  in  terms  of  the  reservation 
in  the  Judge's  directions,  the  pursuers  now  moved  to  have  judg- 
ment entered  up  in  their  favour ;  the  defender  also  moved  that 
judgment  be  entered  up  for  him,  on  the  first  part  of  the  verdict, 
as  being  one  for  them. 

Wood  and  Dean  of  Faculty  for  pursuers.  The  point  as  to 
whether  any  thing  in  Harshall's  own  conduct  relieved  the  de- 
fenders of  their  liability  in  consequence  of  his  death  ought  not  to 
have  been  made  the  subject  of  any  direction  to  the  jury,  or  of 
their  consideration  at  all.  The  question  does  not  fall  within  the 
issue,  nor  was  there  in  the  record  any  plea  in  law  on  which  an 
issue  to  such  effect  might  have  been  founded.  But  although  the 
question  had  legitimately  come  under  the  jury's  notice,  still  the 
direction  in  law  is  unsound.  It  is  the  master's  duty  to  provide 
safe  modes  of  transport  to  and  from  the  place  of  employment, 
and  it  cannot  be  held  that  this  is  only  limited  to  the  stated  hours, 
especially  where,  as  here,  the  men  were  working  by  the  piece, 
and  therefore  were  their  own  masters  as  to  hours.  There  are 
many  cases  in  which  the  fact  of  the  sufferers  having  been  in  an 
illegal  situation  has  been  found  no  defence  to  the  owners  of  the 
places  in  which  they  meet  with  injury.  Whitelaw^  27th  Dec. 
1849 ;  Black  v.  CadeU,  9th  Feb.  1804  ;  Macky.  AUam,  17th  Feb. 
1832,  10  S.  349;  Hislop  v.  Sir  P.  Durham,  14th  March  1842,  4 
D.  1468 ;  Greenland  v.  Chapman^  8th  May  1850.  Law  Journal 
Rep.,  p.  293 ;  Exchequer. 

Macfarlane  and  IngUs  for  defender.  In  the  first  finding  the 
Jury  gave  a  verdict  for  the  defender  on  every  point  contained  in 
the  first  direction  of  the  Judge,  to  which  they  refer,  and  they  add 
further,  that  the  men  had  no  proper  cause  for  leaving  their  work. 
As  to  their  master,  they  were  therefore  engaged  in  an  unlawful 
act.  The  objection  that  the  defence  of  their  unlawful  conduct  is 
not  made  the  subject  of  a  plea  in  law,  or  a  counter  issue,  is  unten- 
able. A  defender  is  not  bound  to  state  negative  pleas.  Nor  is  it 
necessary  to  state  pleas  in  anticipation  of  the  facts  which  might 
be  proved  by  the  pursuer's  own  witnesses.  No  counter  issue  is 
necessary  to  let  in  such  proof.  In  Whitelaufs  case,  the  boy  was 
actually  working  in  his  master's  service ;  and  it  is  therefore  totally 
different  from  this.     The  other  cases  were  where  open  coal-pits 


660  CASES  DECIDED  IN  THE  No.  229- 

Mar.  8. 1852.  or  cellars  were  left  unfenced  close  to  footpaths  or  streets,  and  into 
Marshall  which  it  could  scarcely  be  called  an  illegal  trespass,  if  a  pas- 
OmoaandCle-senger  were  to  stray. 

land  Iron  and 

Coal  Co.  Lord  Justice-Clbbk.     I  wish  to  make  some  preliminary  re- 

nlarks.     When  a  special  plea  is  raised  by  either  party  on  the  evi- 
dence at  a  trial,  the  Judge  must  consider  both  whether  it  is  truly 
raised  by  the  facts,  and  whether  it  is  well  founded  in  law*     If  he 
thinks  the  facts  do  not  raise  the  point,  he  tells  the  Jury  to  lay  it 
out  of  view ;  and  this  opinion  is  subject  to  the  review  of  the  Court 
afterwards.     If  he  thinks  they  do  not  raise  the  point,  then  if  a 
Terdict  is  to  be  got  at  all«  he  must  go  on  to  instruct  the  Jury  what 
facts  it  is  necessary  they  should  consider,  and  what  legal  effect 
these  facts  will  have  in  their  verdict,  if  they  shall  think  them  proved. 
The  direction,  therefore,  must  be  judged  of  apart  from  the  sub- 
sequent verdict,  nothing  in  which  can  support  it  if  it  were  unsound, 
nor  invalidate  it  if  it  were  good  in  law,  and  to  which,  in  judging  of 
that,  it  is  incompetent  and  illogical  to  refer.     As  to  the  first  ob- 
jection by  the  pursuers,  that  no  question  as  to  Marshall's  cul- 
pability could  be  raised  in  consequence  of  a  want  of  plea  and  issue 
to  that  effect,  I  think  it  inadmissible  now.     It  was  not  raised 
at  the  trial,  and  no  point  is  better  fixed  than  that  such  an  obli- 
gation, if  not  specially  made  at  the  trial,  when  the  circumstances 
first  arise  to  which  it  applies,  cannot  be  listened  to  afterwards. 
But  even  if  we  could  have  now  considered  it  I  should  have  held  it 
unsound.     I  think  the  defence  within  the  record  and  within  the 
issue.     And  there  are  many  lines  of  defence  competent  at  a  trial, 
though  they  have  not  been  pleaded  in  the  record.     The  pursuer 
must  always  prove  his  own  case,  and  cannot  get  over  any  difficulty 
which  his  own  proof  may.  lead  him  into  by  the  allegation  that  there 
is  no  plea  of  the  defender  by  which  it  can  be  taken  advantage  of. 
I  do  not  think  any  of  the  cases  cited  go  against  the  soundness 
of  the  direction.     In  Whitelaw^Sy  the  boy  was  only  a  few  feet  dis- 
tant from  his  proper  place,  was  engaged  in  his  proper  work,  and 
received  his  injury  from  a  carUintdnff  source  of  danger,  a  defective 
chain.     All  the  facts  in  this  case  are  different.     In  the  other  cases 
the  parties  injured  were  all  strangers,  and  hence  no  question  of 
liability  as  between  master  and  servant  arose.     Moreover,  in  all 
of  them  there  was  a  failure  on  the  part  of  the  defender  in  the  duty 
he  owed  to  the  public,  and  hence  he  could  not  plead  any  indi^ 
viduaVs  fault  or  negligence  as  a  defence.     But  although  not  ruled 
by  any  previous  case,  I  thought,  and  still  think,   the  question 
raised  here^  how  far  the  special  circumstances  relieve  the  d^* 
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fender  of  his  ordinary  liability  for  the  consequence  of  such  a  casu-  Mtur.  8.  i  852. 
alty,  a  very  nice  and  doubtful  one.     On  the  whole,  I  have  come ..  ~^ii^ 
to  think  that  the  direction  lays  down  the  law  in  the  most  safe  OmoaandCle- 
and  correct  way.     But  this  is  only  with  reference  to  the  specialQ^  ^^*° 
facts  of  this  case. 

Lord  Mbdwtn.  I  think  the  course  taken  at  the  trial  in  giving 
the  directions  now  under  consideration  was  the  most  proper  that 
could  have  been  adopted,  with  a  view  to  prevent  the  possibility 
of  a  new  trial  being  required.  The  jury,  by  their  first  finding, 
afiBrm  the  facts  set  forth  in  the  first  direction,  in  which  the  fact 
that  the  death  was  occasioned  by  a  single  stone  is  contained. 
And  they  further  find  that  Marshall  had  no  business  at  the  time 
to  be  where  that  stone  fell.  I  must  hold  that  this  relieved  the 
defender  of  his  liability  in  the  event  of  an  accident  occurring.  I 
think  that  the  severe  responsibility  imposed  on  the  master  is 
limited  by  the  obligation  on  the  workmen  not  to  incur  further  risk 
than  their  duty  to  their  employer  involved.  And  where  they 
acted  against  that  duty,  I  think  they  liberated  the  master  from  his 
obligation  to  insure  tbeir  safety.  None  of  the  cases  cited  are 
applicable,  or  contain  any  principle  adverse  to  this.  I  do  not 
think  the  statement  that  the  men  were  employed  by  piece  work 
material,  for  regular  hours  were  stUl  proper,  and  the  jury  have 
expressly  found  that  the  work  ought  not  to  have  been  left.  By 
leaving  it  the  men  lost  the  character  and  the  rights  of  servants, 
and  became  mere  strangers,  so  far  as  the  master  was  concerned ; 
and  it  cannot  be  said  that  a  master,  though  he  may  be  bound  to 
give  a  stranger  the  means  of  egress,  is  under  any  responsibility  for 
the  safety  of  these  means.  I  do  not  think  the  want  of  any  ex- 
press plea  or  issue  as  to  Marshall's  culpable  conduct  a  bar  to 
giving  it  effect  when  established  on  the  proof. 

Lord  Cockburn. — In  judging  of  the  soundness  of  the  direc- 
tions (which  I  think  were  a  competent  and  most  proper  course  for 
raising  the  questions  now  to  be  decided,)  we  must  adhere  strictly 
and  exclusively  to  the  exact  facts  on  which  the  jury  were  told 
that  the  law  depended.  We  have  no  business  with  the  questions 
which  were  discussed  on  both  sides  at  the  bar,  whether  the  men 
had  gone  down  on  the  day  of  the  accident  with  the  intention  or 
not  of  working,  and  were  entitled  or  not  to  have  work  when  they 
choose.  If  we  could  have  gone  into. these  points,  I  certainly  can 
see  nothing  in  the  proof  to  .establish  that  they  did  not  go  down  to 
work,  so  that  as  working  by  the  piece,  they  might  not  leave  off 
when  it  suited  them,  or  that  the  purpose  for  which  they  came  up 
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Mar.  8. 1852.  was  improper.     But  taking  the  facts  in  the  direction  as  confirmed 

M  h^ji  '^y  ^^®  J^^y  ^®  ^°^  ^"^y  ^'^^^  ^^^^  ^^^  ^^*^  appears)  having  gone 
OmoaandCle  down  the  pit  lawfully  they  left  it  for  a  purpose  of  their  own.  But 
c"iU  00**  *^^  this  purpose  might  be  one  perfectly  justifiable,  and  if  it  was  so,  it 
is  not  pretended  in  the  direction  that  by  such  an  act  they  freed  the 
master  from  his  responsibility  is  sound.  But  if  the  direction  was 
unsound  we  have  no  sound  verdict.  It  is  preposterous  to  found 
on  the  further  finding  in  the  verdict  that  the  purpose  was  improper, 
to  justify  the  direction  which  said  nothing  about  its  impropriety. 
But  even  granting  that  the  purpose  had  been  illegal,  I  do  not 
think  it  would  have  relieved  the  master  of  his  obligations.  The 
authorities  cited  are  decisive  of  the  principle.  It  cannot  be  main- 
tained that  the  duty  of  carefulness  need  only  be  practised  in  favour 
of  such  of  the  lieges  as  are  acting  with  strict  legal  correctness. 
Poachers  would  have  little  to  say  against  spring-guns  on  this  prin- 
ciple, drunkards  against  open  pits,  trespassers  against  ferocious 
dogs,  or  wild  bulls.  A  master  is  bound  to  keep  the  stair  of  his  house 
in  a  condition  consistent  with  the  safety  of  his  domestic  servants. 
One  of  them  is  killed  coming  down.  Is  it  any  answer  to  a  claim  of 
damages  that  the  servant  was  leaving  the  house,  not  merely  in 
disobedience,  but  with  a  design  of  breaking  his  contract,  and  not 
returning.  This  was  a  purpose  of  his  own^  against  his  master's 
interest ;  but  still  he  was  not  obliged  to  submit  to  be  tumbled  over 
a  broken  stair.  Marshall  may  have  been  wrong  in  not  staying  in 
this  pit  a  few  hours  longer  than  he  did ;  but  I  have  no  idea  that 
this  justified  his  master  in  killing  him.  I  am  therefore  of  opinion 
that  judgment  should  be  given  for  the  pursuers. 

Lord  Murray  concurred  with  the  Lord  Justice- Clerk  and 
Lord  Medwyn. 

The  Court  refuse  the  motion  for  the  pursuers  on  the  question 
reserved  for  them,  viz.,  to  move  on  the  ground  that  the  direc- 
tion on  the  first  point  was  wrong  in  point  of  law,  that  the  verdict 
should,  on  that  ground,  be  entered  up  for  them  on  the  second 
branch  of  the  verdict,  namely,  as  a  verdict  for  damages  in  their 
favour ;  and  on  the  motion  of  the  defender  find,  in  respect  of  the 
said  deliverance,  that  the  verdict  roust  be  entered  up  on  the  first 
part  of  the  verdict  as  one  for  the  defender,  and  therefore  assoUzie 
the  defender  from  the  conclusions  of  the  action,  and  decern. 

Scott  and  Gillespie^  W.S.,  Pursuer's  Agents. 

Gibson- Craigs^  Dalziel  and  Brodie,  W.S.,  Defenders*  Agents. 
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The  Advocatb-General  v.  Smith. 

Legacy  Duty — Trust  Settlement — Codicil, — ^Where  duty  was  clumed  on 
a  sum  of  money  as  part  of  the  clear  residue  of  the  funds  arising  from 
the  sale,  or  other  disposition  of  real  estate,  directed  by  testamentary 
instruments  to  be  sold  or  otherwise  disposed  of: — Heldy  that  such  duty 
was  not  due ;  that  from  the  terms  and  provisions  of  the  testamentary  in- 
struments, the  power  did  not  import  a  direction  td  realise ;  and  that  the 
balance  of  the  proceeds  of  the  heritable  debt,  after  paying  debts  and 
legacies,  so  reinvested,  was  not  moneys  arising  from  the  sale  or  disposi- 
tion of  real  estate,  within  the  meaning  of  the  Acts  55  Geo.  III.  c.  184, 
sch.  part  iii.,  and  8  and  9  Vict.  c.  76,  §  4 : — Held,  that  a  cancelled  codicil 
might  be  looked  at  for  interpreting  the  terms  used  in  the  trust-deed. 

This  was  an  iuformation  for  legacy  duty  on  a  part  of  the  re-  Mar.  1. 1852. 
sidue  of  the  estate  of  Jean  Watson,  deceased,  in  regard  to  which  .l^'^ 
a  special  verdict  had  been  returned.  General  v. 

The  information  set  forth,  that  on  2d  September  1850,  the^"**^' 
defendant  was  due  her  Majesty  the  sum  of  L.600 ;  for  that  the 
testatrix  gave,  by  her  testamentary  instruments,  to  the  Rev. 
WQliam  Duthy,  the  clear  residue  of  the  moneys  to  arise  from  the 
sale  and  other  disposition  of  certain  real  and  heritable  estate, 
directed  by  her  testamentary  instruments  to  be  sold  and  otherwise 
disposed  of.  That  the  defendant  was  a  trustee,  to  whom  the  said 
real  and  heritable  estate,  out  of  the  moneys  to  arise  from  the  sale 
and  other  disposition  of  which  the  said  clear  residue  was  to  be 
paid  and  satisfied,  was  devised,  and  being  such  trustee,  he  had  re- 
tained for  the  said  William  Duthy  L  6000,  part  of  the  said  clear 
residue,  and  that  the  duty  which  was  due  and  chargeable  for  said 
part  was  L*600 ;  and  that  the  defendant  did  not,  before  so  retain- 
ing the  said  part  of  the  said  clear  residue,  first  pay  the  said  duty* 

The  special  verdict  found  the  facts  of  the  case.  It  contained 
the  testamentary  instruments  of  the  testatrix,  which  consisted  of  a 
general  disposition  to  trustees,  and  three  holograph  codicils. 

By  the  trust-disposition  she  conveyed  her  heritable  and  move- 
able estate  to  the  trustees,  and  directed  them  to  pay  debts,  lay  out 
sums  to  secure  certain  annuities,  and  provide  certain  liferents  and 
fees,  and  to  pay  various  special  legacies,  among  which  is  a  legacy 
of  L.200  to  the  residuary  legatee :  **  And  lastlt/y  I  direct  my  said 
trustees  to  pay  the  whole  residue  of  the  said  trust^estate  and  effects, 
heritable  and  moveable,  to  the  Rev.  William  Duthy,  one  of  their 
number,  whom  I  hereby  appoint  my  residuary  legatee,  or  to  his 
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Mar.  1. 1852.  heirs  and  executors  whomsoever."  Then  follow  ample  powers  to 
.1^^^'  the  trustees  for  carrying  out  the  trust,  among  which  are — "  with 
(^neral  v.  power  to  the  said  trustees  to  enter  into  the  possession  of  the  said 
Smith.  trust-estate  and  effects,  to  call  and  sue  for,  uplift  and  receive  the 

rents,  maills  and  duties,  interests  and  annual  profits  of  the  same, 
and  to  grant  discharges  thereof,  which  shall  be  as  valid  and  effec- 
tual to  the  receivers,  as  if  granted  by  myself ;  as  also,  with  power 
to  out-put  and  in-put  tenants,  and  to  grant  tacks  or  leases  of  the 
lands  and  heritages  hereby  conveyed,  for  such  periods,  at  such 
rents,  and  on  such  conditions,  as  to  them  shall  seem  proper,  with 
power  also  to  the  said  trustees  to  appoint  one  of  their  number,  or 
such  person  or  persons  as  they  shall  think  proper,  to  be  a  factor 
or  factors  under  them,  for  the  management  of  the  said  trust-estate, 
and  to  allow  such  factor  a  suitable  gratification  for  his  trouble ; 
and  with  special  power  to  the  said  trustees  to  compound,  transact, 
and  agree,  or  to  submit  and  refer  any  questions  or  difficulties  that 
may  arise  between  them  and  any  other  persons,  in  relation  to  the 
said  trust-estate  and  effects,  or  any  debts  or  claims  which  any 
persons  may  have,  or  charge  against  me  or  my  said  estate ;  all 
which  transactions  and  submissions,  with  the  decrees-arbitral  to 
follow  thereupon,  shall  be  valid  and  effectual.  And  also,  with 
power  to  the  said  trustees  to  alter  or  vary  such  funds,  stocks  or 
securities,  in  or  upon  which  I  shall  have  placed  my  funds,  or  upon 
which  they  shall  have  lent  or  placed  out  the  moneys  coming  into 
their  hands,  in  virtue  of  the  present  trust  for  other  securities,  when 
and  so  often  as  it  shall  seem  to  them  expedient ;  with  power  also 
to  the  said  trustees  to  sue  for,  uplift  and  receive  the  principal 
sums  of  the  debts,  heritable  and  moveable,  hereby  conveyed,  to 
discharge  and  assign  the  same,  and  renounce  or  dispone  the  secu- 
rities held  therefor :  As  also,  to  sell  and  dispose  of  all  or  any  part 
of  the  said  trust-estate  and  effects." 

The  codicils,  which  were  in  the  shape  of  holograph  letters  ad- 
dressed to  the  trustees,  contained  numerous  special  legacies.  The 
only  reference  to  the  residue  of  the  estate  is  in  the  first  one,  which 
is  revoked  by  the  third,  and  another  letter  substituted  for  it.  By 
that  cancelled  codicil  it  was  provided : — ^'  If  upon  winding  up  this 
trust,  at  whatever  period  appears  most  suitable  to  you,  it  shall  be 
found  that  the  sum  falling  to  the  residuary  legatee,  the  Rev. 
William  Duthy,  shall  exceed  L.2000  sterling,  then  and  in  that  case 
I  leave  and  bequeath  the  surplus  funds,  to  be  equally  divided  be- 
twixt his  brothers  and  sisters,  or  to  their  representatives." 

The  special  verdict  then  found — 
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That  the  personal  estate  of  the  testatrix  amounted  to  L.4203,  Mar.  1. 1852. 
15b.  3d.,  and  that  she  had  a  debt  of  L.  16,000  belonging  to  her  *t .  ^^^^^^ 
the  time  of  her  death,  heritably  secured  over  the  estate  of  Lauri-Geaeral  v. 
ston,  in  the  county  of  Kincardine,  of  which  the  defendant,  on  15th 
May  1847,  obtained  payment  by  transferring  it  to  a  new  lender. 

That  on  the  18th  August  1847,  special  legacies  to  the  amount 
of  L  10,000  and  upwards,  were  paid,  and  L.3500  of  undischarged 
burdens  remained  upon  the  estate ;  and  to  enable  the  defendant  to 
pay  these  legacies,  he  had  to  use  upwards  of  L.6000  of  the  heritable 
debt  of  L.  16,000 ;  and  to  settle  the  undischarged  burdens  upwards 
of  L.3000  further  of  the  said  heritable  debt  was  required. 

That  at  the  2d  September  1 850,  there  was  in  the  hands  of  the 
defendant,  as  trustee  foresaid,  a  bond  and  disposition  in  security 
of  the  value  and  amount  of  L.6000,  dated  10th  August  1848, 
granted  by  Donald  Smith,  Esq.,  in  favour  of  the  said  David 
Smith  and  others,  as  trustees  of  the  testatrix ;  which  sum,  so  in- 
vested as  aforesaid,  formed  a  part  of  the  residue  of  the  testatrix's 
estate;  and  that  the  said  William  Duthy,  as  residuary  legatee 
foresaid,  had,  on  the  2d  September.  1850,  the  sole  and  exclusive 
right  to  the  said  residue. 

The  case  was  argued  before  Lords  Cuninghame  and  Ruther- 
furd,  on  15th  December  1851  ;  and  again,  in  presence  of  Lords 
FuUerton,  Cuninghame,  Murray,  Robertson,  and  Rutherfurd,  on 
the  26th  January  1852.  The  Court  took  time  to  consider,  and 
Lord  Rutherfurd  delivered  the  judgment  of  the  Court  on  the  1st 
March  1852. 

The  Lard  Advocate  {Moncrieff)^  the  Solicitor*  General  {Deasy)  and 
Donaldson  for  the  crown. 

The  Dean  of  Faculty  {Anderson),  and  Inglis  for  the  defendant. 

Lord  Rutherfurd.  The  question  is.  Whether  the  Rev. 
William  Duthy  is  liable  in  residue  duty,  in  respect  of  that  sum  of 
L.6000 — ^the  amount  of  the  duty,  if  any  is  due,  being  L.600,  as 
he  is  not  within  the  degree  of  relationship  that  entitles  him  to  take 
at  a  smaller  amount  of  duty  ? 

This  question,  which  arises  under  55  Geo.  III.,  imposing  duty 
upon  *•  the  clear  residue  to  arise  from  the  sale,  mortgage  or  other 
disposition  of  any  real  or  heritable  estate,  directed  to  be  sold,  mort- 
gaged, or  otherwise  disposed  of  by  any  will  or  testamentary  in- 
strument,' must  in  every  view  be  decided  upon  the  terms  of  the 
testamentary  instruments,  recited  in  the  special  verdict,  considered 
in  their  result  and  as  a  whole.  Even  where  it  may  be  competent  to 
refer  to  the  mode  in  which  the  testator's  trustees  may  have  actually 
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Mar.  1. 1852.  dealt  with  property  in  the  execution  of  the  will,  the  term  of  the  will 
.  .^^^'    itself  must  still  ultimately  furnish  the  f^rounds  of  decision.     In  this 

Advocate-  .  •'  °    . 

General  v.  case,  the  testamentary  instruments  contain  no  words  of  positive  di« 
rection  to  sell  the  heritable  estate  or  realize  the  heritable  debt.  Such 
direction,  however,  is  not  necessary  to  make  the  duty  attach.  For. 
where,  as  here,  there  is  a  power  to  sell  lands  or  realize  heritable 
debt,  the  requirements  of  the  statute  will  be  satisfied,  if,  from  the 
whole  scope  of  the  instrument,  it  appears  that  the  testator  intended 
sale,  and  that  he  gave  the  power  in  circumstances  which  implied 
its  execution.  So,  accordingly,  it  has  been  found  in  a  variety  of 
cases,  such  as  those  of  Williamson  and  Blackburn* s  trustees—  the 
former  decided  in  this  Court  on  the  23d  of  January  1840,  and  the 
latter  on  the  3d  of  April  1847.  The  same  doctrine  has  been  re- 
peatedly recognised  in  the  English  Courts. 

In  proceeding  to  the  construction  of  the  will,  which  contains 
not  directions,  but  power  to  sell,  the  Court  is  in  this  case  without 
the  circumstances  which  have  hitherto  been  relied  upon  as  sup- 
porting the  inference  of  direction.  The  residue  is  given  to  one 
person  only ;  and,  by  partially  exercising  the  power  of  realizing 
the  property,  effect  can  be  clearly  given  to  the  residuary  bequest 
as  well  as  to  the  legacies.  Then  it  is  very  important  to  observe 
that  the  testatrix  is  dealing  with  an  heritable  bond,  which  though 
no  doubt  real  estate  by  the  law  of  Scotland,  is  very  different  from 
an  estate  in  land,  when  a  question  is  raised  as  to  the  expediency 
or  necessity  of  a  partial  or  absolute  sale. 

The  points  relied  upon  by  the  Crown  are  reduced  to  a  narrow 
compass.  The  first  purpose  of  the  trust  is  plainly  unimportant. 
But  there  is  a  power  of  sale,  and  the  trustees  are  directed  to  pay 
the  whole  residue  of  the  estate^  heritable  and  moveable^  to  one  residu- 
ary legatee;  and  in  the  codicil  of  18th  May  1842,  the  testatrix 
speaks  of  the  residue  as  the  sum  falling  to  the  residuary  legatee, 
and  after  limiting  his  bequest  to  L.2000,  disposes  of  the  rest  as 
surplus  funds.  Holding  it  competent  to  refer  to  the  cancelled 
codicil  as  explanatory  of  the  testatrix's  language,  it  still  leaves 
the  case  materially  where  it  stood,  under  the  direction  to  pay  the 
whole  residue  of  my  estate,  heritable  and  moveable,  to  one  party, 
the  residuary  legatee. 

After  the  best  consideration  we  have  been  able  to  give  the  case, 
we  are  of  opinion,  that  this  expression,  as  applied  to  residue,  aris- 
ing out  of  heritable  debt,  and  giving  that  residue  to  one  person, 
affords  too  slight  a  foundation  for  construing  a  power  of  sale  into 
a  direction  to  sell.  And  here,  it  is  not  immaterial  to  observe,  that 
the  power  of  sale  is  itself  included  in  general  powers  of  manage- 
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ment,  mnd  is  not  granted  with  any  special  reference  to  the  execution  Mar.  1. 1881. 
of  the  ultimate  purposes  of  the  trust.     On  the  whole,  therefore,  we  .  ,^^^ 
are  of  opinion,  that  the  terms  of  the  deed  and  testamentary  in-Genetai*.  . 
struments,  considered  in  themselves,  do  not,  in  this  ease,  support 
the  demand  for  duty,  or  satisfy  the  requirements  of  the  statutOi 
assuming  that  direction  to  sell  may,  in  many  instances,  be  con- 
strued from  a  power  of  sale. 

But  the  liability  for  duty  was  put  upon  another  ground,  arising 
from  the  actings  of  the  trustees,  in  the  execution  of  the  deed,  com- 
bmed  with  the  power  of  sale.     We,  however,  apprehend  it  to  be 
involved  as  a  principle,  that  what  the  trustees  do,  if  their  dealing 
be  founded  on,  shall  be  done  by  them  in  the  necessary  or  at  least 
plain  and  natural  course  of  their  execution  of  the  trust*    For  if 
the  trustee  sell,  not  in  execution  of  the  trust — not  in  obedience  to 
the  testator's  wiU,  their  actings  have  no  relevancy.     In  like  man- 
ner, if  the  trustees  shall  change  an  investment  merely  from  one 
form  to  another,  simply  in  ordinary  management,  and  for  better 
preservation  of  the  estate,  that  change  of  investment  cannot  be 
considered  as  a  part  of  the  execution  of  the  trust,  nor  can  the  cir- 
cumstance of  a  temporary  alteration  of  the  investment  of  the  estate 
into  money,  not  for  ultimate  distribution,  be  held  to  have  changed 
a  conditional  into  an  absolute  direction.     We  think  this  is  emi* 
nently  the  case  here.     The  trustees  no  doubt  found  it  convenient 
to  realize  the  whole  bond  for  L.  16,000.     They  might  have  found 
it  difficult  to  raise  L.  10,000  of  it,  leaving  the  rest  on  the  original 
investment ;  but  though  it  was  in  their  hands  in  the  shape  of 
money,  till  they  could  find  a  new  investment,  they  did,  in  point  of 
fact,  and  within  a  year,  reinvest  it  upon  real  security ;  and  it  stood 
in  their  names  as  trustees,  under  an  investment  of  the  same  nature 
with  that  heritable  investment  under  which  they  received  it. 
They  can  now,  without  further  change  of  investment,  execute  the 
purposes  of  the  trust,  by  assigning  the  heritable  bond,  as  they 
might  have  assigned  so  much  money  in  the  stocks.     We  do  not, 
therefore,  find  in  this  alternative  view,  any  more  than  in  the  for- 
mer, sufficient  ground  for  the  imposition  of  duty. 

This  b  the  unanimous  opinion  of  the  Judges  who  heard  the 
argument,  and  as  it  has  been  considered  and  approved  of  by  them, 
and  as  they  concur  in  the  judgment,  and  the  reasons  assigned  for 
it,  we  have  not  thought  it  necessary  to  request  their  attendance, 
which  would  have  been  ouly  pro  forma* 

Our  judgment,  therefore,  upon  the  special  verdict,  is  for  the 
defendant,  in  whose  favour  the  verdict  must  be  recorded. 

The  Solicitor  of  Inland  Revenue  for  the  Crown. 
R.  AtnsUe,  W.S.,  Attorney  for  DefeDdant. 
NO.  xx.— -VOL.  I.  2  p 
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FIRST  DIVISION. 

No.  231.  Thomson's  Trustees  v.  Albxandbr  and  Others* 

Testament — Construction. — ^Terms  of  a  holograph  will  and  relative  doca- 
t&ents  which  were  held  sofficient  to  confer  right  to  an  annuity  for  life  of 
a  specified  amount  on  the  persons  benefited  by  the  deed,  but  insufficient 
to  carry  the  capital  or  fee  of  the  estate. 

Sequel  of  case  reported  ante^  p.  197. 

Mar.  4. 1852.  This  casc  now  came  to  be  disposed  of  on  the  merits.  The  ques- 
*^-^Y^'  tion  to  be  considered  was  the  effect  to  be  given  to  the  holograph 
Trustees  v.  will,  by  which  the  testator  directed  that  the  whole  of  bis  landed 
Alexander  &CpfQpQ|.^y^  money,  goods,  and  personal  effects  was  to  be  vested 
in  certain  trustees  named  in  the  deed  as  trustees  for  his  whole 
property,  ^^and  the  interest  of  the  whole  I  give  towards  the 
support  of  my  daughter,  Mary  Ann  Thomson,  or  as  much  as 
my  trustees  may  think  proper  to  allow  her  for  her  support. 
The  first,  year  after  my  death  I  will  allow  her  L.70  sterling 
per  annum,  and  the  like  sum  each  year  afterwards,  during  the 
time  she  remains  unmarried ;  but  if  you  consider  this  sum  too 
small  to  make  her  comfortable,  you,  of  course,  can  add  such  sum 
to  the  former  as  you  may  think  proper,  so  as  to  make  her  com- 
fortable in  circumstances.  If  she  marry  and  have  children,  you 
may  then  allow  her  L.lOO  sterling  per  annum  for  her  support  and 
children,  and  L.IO  additional  for  each  year  afterwards,  until  it 
amount  to  L.  150  per  annum,  and  that  sum  is  the  full  allowance 
for  both  her  and  her  children  during  her  lifetime ;  and  the  like  sum 
to  be  continued  afterwards  to  her  children  yearly  for  their  sup- 
port and  education  during  their  minority.  '  If  she  marry y'  her 
*  husband  is  not  to  have  any  control  whatever  or  management  of 
the  money  left  to  her  and  to  her  children." 

After  bequeathing  certain  specific  legacies  to  other  relations, 
the  deed  provided  that  whatever  money  was  over  after  paying  the 
annual  allowance  to  the  daughter  of  the  testator  should  be  laid 
out  at  interest,  on  bond  or  mortgage,  to  be  secured  on  freehold 
property,  and  there  to  remain  for  ten  years ;  but  in  case  the 
daughter  should  die  and  leave  no  children,  then  the  whole  income 
was  directed  to  be  so  laid  out ;  and  at  the  end  of  the  period  spe- 
cified a  piece  of  ground  was  to  be  purchased  orfeued  for  the  pur- 
pose of  building  a  school-house  and  dwelling-house  for  the  master. 
The  testator  added,  that  at  present  he  could  not  fix  where  the 
school-house  was  to  be  built,  until  he  reached  Scotland,  when  he 
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woiJd  6x  on  the  spot  and  inform  his  trustees  of  it,  and  at  the  Mar.  4. 1863. 
same  time  fix  the  schoolmaster's  salary.     No  spot  was  ever  feued    "^-^"^^"^^ 

-      .1  .  Thomson's 

for  this  purpose.  Trustees  t;. 

On  the  27  th  June,  being  the  day  previous  to  the  execution  of  ^^^^^^'^^^ 
the  will,  the  testator  addressed  to  the  trustees  named  in  that  deed, 
and  who  were  then  resident  in  Scotland,  a  letter  enclosing  a  bill 
of  exchange  for  L.3000  in  favour  of  his  daughter.  This,  it  was 
added,  ^*  I  merely  leave  with  you  in  case  anything  happen  to  me 
on  the  passage  home,  or  after  I  arrive.  This  bill  is  for  the  pur- 
pose of  securing  to  her  a  livelihood  in  case  the  law  or  some  others 
may  try  to  prevent  her  inheriting  my  property  according  to  my 
will  left  in  your  possession."  The  above  sum  was  declared  to  be 
settled  '^  on  her  and  her  children  only,  if  she  marry,  and  to  be 
paid  the  interest  of  it  yearly ;"  and  failing  her  or  her  family  it  was 
directed  to  go  according  to  the  testator*s  last  will. 

JE.  S.  Gordon  and  Solicitor^  General  {Inglis)y  for  the  claimant, 
James  Alexander,  the  grandson  of  the  testator,  agreed  that  the 
true  import  of  the  deed  was  to  confer  on  him  a  right  to  the  fee  of 
the  property,  or  at  all  events  to  entitle  him  to  an  annuity  of  L.150 
during  his  life.  The  legal  presumption  was  against  intestacy; 
and,  on  the  other  hand,  there  was  a  presumption  in  favour  of  the 
daughter  and  her  children,  the  former  being  evidently  the  persona 
predUecta.  No  doubt,  she  was  an  illegitimate  daughter ;  but  while 
the  ordinary  presumptions  of  law  may  not  apply  so  strongly  in  her 
case,  still  it  is  in  the  power  of  the  testator  to  import  these  pre- 
sumptions into  her  settlement.  The  will  may  be  read  so  as  to 
dispose  of  the  whole  estate  in  a  manner  consistent  with  the  views 
of  the  testator,  and  natural  under  the  circumstances*  Looking  to 
what  is  said  in  the  settlement  as  to  the  disposal  of  any  money  that 
shall  be  over,  it  is  not  to  be  supposed  that  the  testator  should 
direct  his  affairs  to  be  so  managed,  if  the  obvious  result  were  that 
he  would  die  intestate.  There  was  plainly  a  beneficial  interest  in 
some  one,  and  if  implication  were  ever  to  be  admitted,  there  could 
not  be  a  stronger  case  for  its  admission.  At  all  events,  there  was 
no  ground  for  limiting  the  duration  of  the  annuity  to  the  minority 
of  the  grandchildren.  Douglas  v.  Douglas^  21st  Dec.  1843,  vi. 
D.B.M.,s318;  Wedderbum  v.  Scrimgeour^  18th  July  1666,  M. 
6687 ;  Anderson  v.  Anderson,  18th  July  1729,  M.  6590. 

Ross  and  Christison^  for  the  next  of  kin.     Taking  the  will  as  a 

whole,  and  construing  it  fairly,  it  bears  that,  during  the  life  of  the 

daughter  of  the  testator,  she  was  then  allowed  an  income  which 

was  in  no  case  to  exceed  L.150,  and  on  her  death  a  like  sum,  or 
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liar.  4. 1862.  auch  sum  not  exceeding  thb  amount,  as  the  trustees  should  see  fit» 

^  was  to  be  allotted  to  the  maintenance  of  the  children  during  their 

Trustees  v.     minority.     The  payments  came  to  an  end  in  one  case  by  the  death 

Aittunder  Lc  ^f  ^^^  daughter,  and  in  the  other  by  the  majority  of  the  children. 

The  clear  meaning  of  the  will  is,  that  during  the  life  of  the 

daughter  the  income  was  to  be  applied  in  the  manner  directed, 

and  only  the  surplus,  if  any,  was  to  be  laid  out  on  mortgage ;  but 

if  there  were  no  children,  then  the  whole  was  to  be  so  laid  out. 

The  Lord  PREsinitNT.  In  coming  to  a  decision  as  to  what 
the  will  of  this  gentleman  really  was;  and  in  endeavouring  to 
arriye  at  a  right  conclusion  as  to  his  intentions,  it  does  not  appear 
to  me  that  we  can  lay  much  stress  on  the  opinion  d  English 
counsel  obtained  in  this  case.  We  must  exercise  our  own  powers 
in  endeavouring  to  construe  it  properly.  This  seems  to  me  the 
only  natural  construction  to  be  put  upon  the  interlocutor  of  the 
Court  already  pronounced.  The  whole  matter  is  entirely  open 
for  us  to  say  what  is  the  true  meaning  of  the  deed,  and  in  doii^ 
so  we  must  take  the  will  as  a  whole,  and  are  not  precluded 
from  availmg  ourselves  of  collateral  evidences  also — ^not  for  the 
purpose  of  making  a  will  for  the  testator,  but  in  order  to  make 
out  his  real  intentions.  With  this  view  we  may  look  also  at  the 
letter,  and  the  bill  to  which  that  letter  refers.  But  even  then  I 
do  not  think  we  have  sufficient  proof  that  there  is  any  disposition 
of  the  capital  or  fee  of  the  property.  The  will  provides,  that 
during  the  lifetime  of  Miss  Charlotte  Mary  Ann  Thomson,  she  is 
to  have  an  annuity  of  £160 ;  and  no  doubt  she  is  treated  as  the 
persona  predUecta^  and  although  it  has  been  said  that  she  was  not 
a  legitimate  daughter,  and  as  such  not  fully  entitled  to  the  benefit 
of  these  legal  presumptions,  which  operate  in  favour  of  legitimate 
children,  still  there  are  also  .the  claims  of  her  legitimate  children 
to  be  considered.  We  are  therefore  justified  in  making  the  will, 
BO  far  as  she  is  concerned,  a  subject  of  favourable  construction, 
especially  when  we  look  to  the  fact  that  the  letter  to  which  re- 
ference has  been  made,  expresses  strongly  the  testator's  will  to 
benefit  his  daughter.  While,  therefore,  I  do  not  think  that  there 
is  here  any  conveyance  of  the  fee,  I  think  that  the  daughter  is 
entitled  to  the  full  annuity  during  her  lifetime,  and  that  her  chil- 
dren are  entitled  to  tl^e  same. 

Lord  Fullerton:  I  am  very  much  of  the  same  opinion,  al- 
though it  is  not  unimportant  to  keep  in  view  what  is  the  true 
Import  of  the  decision  of  the  Court  on  the  question  fbrmeriy  before 
us.    i  do  not  understand  that  the  effect  of  that  decision  was  to 
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throv  the  question  loose  altogether.    Sir  John  Romilly  had  given  Mar.  4. 185S. 
a  certain  opinion  as  to  the  points  of  law  supposed  to  be  involved     '""^'^^^ 
in  the  case,  and  his  opinion  as  to  the  law  of  England  is  conclu-  Trustees  v. 
sive ;  but  he  was  also  of  opinion  that  the  present  was  not  a  case  A*®****^  **• 
where  any  English  law  came  into  play.     The  parties  here  will  not 
gain  very  much  by  the  letter.     At  one  stage  of  the  case  it  was 
pleaded  as  being  a  good  testamentary  conveyance,  but  this  plea 
is  now  out  of  the  case,  and  in  the  present  discussion  they  have  not 
gone  BO  far  as  to  found  on  it  as  a  conveyance  but  merely  as  evi- 
dence of  intention  on  the  part  of  the  testator.     Perhaps  this 
gentleman  might  have  been  able  to  explain  his  own  will  but  it  is 
remarkable  that  those  who  are  most  anxious  to  exclude  all  legal 
questions  generally  leave  their  wills  the  most  mazy  and  inextric- 
able.    I  conceive  that  here  there  is  a  good  and  valid  bequest  to 
the  eoitent  of  the  annuity  of  L.I 50,  but  there  is  no  disposal  of  the 
fee. 

Lord  Cukikghamb.  I  confess  I  think  there  are  grounds,  from 
the  terms  of  this  will,  to  find  the  only  surviving  child  of  Mrs  Char- 
lotte Alexander  entitled  to  the  fee  of  the  whole  residue,  according 
to  what  I  conceive  to  be  the  real  meaning  of  the  testator,  in  the 
confused  will  written  by  himself,  now  under  consideration.  It  was 
probably  from  the  clause  in  which  the  testator  makes  over  his  pro- 
perty to  the  trustees,  that  Sir  John  Romilly  declared  in  his  first 
opinion  that  the  residue  of  the  trust  estate,  after  paying  debts 
and  legacies,  passed  as  personalUy  to  the  next  of  kin,  if  there  was 
an  intestacy.  And  this  is  agreeable  to  our  law,  as  declared  in  the 
cases  of  Grierson^  Feb.  25.  1780,  M.  759^,  and  Angus^  Dec.  6. 
1825,  4  Shaw,  279*  The  will  proceeds,  in  another  place,  to  give 
Charlotte  Mary  Ann  Thomson  an  allowance  in  the  shape  of  an 
annuity  for  her  life  of  £150  yearly.  If  the  will  stopped  here  I 
riiould  concur  with  your  Lordships  in  thinking  that  the  free  annuity 
of  £150  passed  to  Mrs  Charlotte  Alexander's  lawful  child  for  his 
whole  life.  But  I  confess  I  think  that  the  daughter's  child  here 
has  a  larger  claim  under  the  subsequent  clauses  of  the  will.  After 
the  provision  of  sundry  special  legacies  there  occurs  a  clause  as 
to  the  disposal  of  the  residue.  That  clause  is  palpably  vague  and 
indistinct,  and  much  is  left  by  implication ;  but  it  undoubtodly 
means  that  the  gross  fund  should  be  burthened  with  much  more 
than  Charlotte's  annual  allowance— thus  the  debts,  and  the  special 
legacies,  and  the  expenses  of  management^  were  to  be  paid,  and 
the  vendue  was  to  be  stocked  and  lent  put  for  ten  years  for  behoof 
of  the  daughter;  and  failing  them,  the  whole  residue  was  to  be 
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Blar.  4. 1852.  applied  to  the  erection  of  a  school  and  dwelling-house^  lo  my 
■"•^V"*^  humble  opinion  this  was  equivalent  to  a  bequest  of  thp  whole 
TrasTer^.  residue  in  the  first  instance  to  Charlotte  Thomson  and  her  chil- 
Alezander&cdren,  and  failing  them,  for  the  establishment  of  a  school;  and  I 
think  that  no  other  interpretation  will  make  sense  of  the  wiU. 
Where  a  testator  reduces  his  effects  into  a  residue,  and  declares, 
by  a  sort  of  elliptical  clause,^  that  failing  his  daughter  and  hw 
chUdren  the  residue  shall  go  to  establish  a  schod,  is  not  thai 
ex  vi  verbarum  equivalent  to  a  primary  and  preferable  bequest 
to  the  daughter  and  her  children?  The  next  of  kin  are  ex- 
cluded by  the  school,  and  the  school  has  no  claim,  as  bemg 
excluded  by  the  daughter.  I  confess  I  see  no  answer  to  this« 
The  same  reasoning  would  have  applied  if  there  had  been  a  con- 
ditional bequest  to  the  next  of  kin  themselves.  No  doubt  the  be- 
quest here  b  not  direct,  but  the  reference  is  obvious  and  ne- 
cessary from  the  terms  used ;  the  bequest  must  be  sustained ;  the 
meaning  of  the  testator  is  as  clear  in  the  one  case  as  in  the  other. 
This  principle  holds  in  the  law  of  England.  Swintoune  on  Wills, 
vol.  i.,  p.  20  and  352.  Lovelass  on  Wills,  p.  287,  §  9.  On 
these  grounds  I  should  have  been  disposed,  with  aU  deference,  to 
prefer  the  testator's  grandson  to  the  whole  free  residue  now  m 
medioy  but  of  course  I  give  way  to  the  opposite  opinions  of  your 
Lordships.  I  have  only  to  add  that  this  construction  of  the  will 
is  confirmed  by  other  clauses  of  the  same  instrument  and  aided  by 
its  whole  tenor  and  scope,  and  were  the  case  also  more  doubtful 
than  I  conceive  it  to  be,  the  holograph  letter  of  the  testator  is 
complete  evidence,  under  the  hand  of  the  testator,  that  he  believed 
he  had  made  the  daughter  and  her  lawful  children,  through  her, 
heirs  of  the  residue  of  his  trust-estate. 

Lord  Ivory  was  of  opinion  that  whether  the  letter  and  will 
were  to  be  taken  together  or  not,  there  was  no  conveyance  of  the 
fee,  and  he  therefore  concurred  with  the  majority  of  die  Court. 

The  Court  therefore  found,  that  on  a  sound  construction  of  the 
last  will  and  testament  of  John  Thomson,  the  child  or  children  of 
Charlotte  Mary  Ann  Thomson  are  not  entitled,  either  under  the 
will  or  under  the  bill  and  letter  referred  to  on  record,  to  the  whole 
or  any  part  of  the  capital  or  fee  of  his  estate,  and  to  that  extent 
repel  the  claim  of  James  Alexander,  now  her  only  surviving  child, 
and  of  his  father,  Walter  Alexander,  as  his  administrator-io Jaw, 
but  find  that  the  children  of  the  said  Charlotte  Mary  Ann  Thomson 
are  entitled  to  an  annuity  from  the  income  or  interest  of  the  testa- 
tor's means  and  estate,  to  the  extent  of  L.  150 /7er  annum,  without  the 
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Q4ine  being  subject  to  any  diBcretion  on  the  part  of  the  trustees,  such  liar,  4.  issl 
annuity  to  commence  on  the  day  of  the  death  of  the  said  Charlotte  ^^"^^^^ 
Mary  Ann  Thomson,  and  to  continue  during  the  lifetime  of  thexnuteeso. 
children,  and  of  the  survivor  of  them,  with  interest  on  each  year's  ^®**^^®'  ^^ 
annuity  from  the  end  of  the  year  until  payment,  and  find  that  the' 
'Claimant,  James  Alexander,  is  entitled  in  his  own  right  to  one- 
half  of  the  said  annuity  during  the  period  between  the  death  of 
his  mother  and  the  death  of  his  brother,  John  Thomson  Alex- 
ander, and  that  he  is  entitled  to  the  said  annuity  during  all  the 
years  of  his  life  after  the  date  of  his  brother's  death,  subject  to 
deduction  of  all  sums  paid  to  account.  To  the  above  extent  sus- 
tain, rank  and  prefer  the  claim  of  the  said  James  Alexander  upon 
the  fund  m  medioj  but  repel  his  claim  for  the  income  of  the  trust 
iund  beyond  said  annuity:  Reserving  to  the  said  James  Alex- 
ander his  claim  as  representative  of  his  brother,  John  Thomson 
Alexander,  for  the  unpaid  portion  of  said  annuity,  due  prior  to  the 
death  of  his  said  brother ;  farther,  in  respect  the  bygone  litiga- 
tion has  been  caused  by  the  ambiguous  terms  of  the  testator's  set- 
tlement, find  the  several  claimants  entitled  to  payment  from  the 
trust  funds  of  the  expenses  hitherto  incurred  by  them  respectively, 
and  remit  the  account  thereof,  when  lodged,  to  the  Auditor  to  tax 
and  to  report  quoad  vUra^  remit  the  case  to  the  Lord  Ordinary 
to  proceed  as  shall  be  just,  and  with  power  to  dispose  of  the 
Auditor's  report  and  decern. 

Gibson' Craiga,  Dahid  4-  Brodie,  W.S.,  Beclaimer's  Agents. 
Home  4*  lioscy  W.S.,  Agents  for  Raisers. 

Tod  *  ^2^^  I  Agents  for  Next  of  Kin. 

CampbeU  *  Smithy  WJ&,  >  ^ 


FIRST  DIVISION. 
Gair  or  Mackintosh  and  Oair  v.  Gair's  Trustee.  No.  232. 

Mercantile  Sequestration'^Competency — ^iSonHn^.— Where  a  claim  had 
been  rejected  by  a  trustee  as  prescribed,  but,  on  appeal,  the  Court  had 
found  that  prescription  did  not  apply  to  the  case,  and  had  allowed  a  proof 
of  the  amount  of  the  claim,  and  in  a  reference  to  arbiters,  a  larger  sum 
was  found  due  than  was  claimed,  the  Court  ordered  the  trustee  to  rank 
the  creditor  for  the  amount»  though  larger  than  the  original  clainL 

Process — Final  Interlocutor — Competency, — An  interlocutor  of  the 
Court  silent  on  certain  claims,  cannot  be  pleaded  as  having  negatived 
those  demands,  when  the  Court  are  satisfied,  on  a  review  of  the  circum- 
stances, that  the  particular  claims  in  question  were  not  within  the  view  of 
the  parties  or  the  Court  at  the  time. 
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VM^^^t.  ThiB  estates  of  Alexander  Gair,  banker  in  Tain,  having  been 
Gain  v.  Oair's  ^^^luestrated  in  May  1 848,  Mrs  Mackintosh  and  Miss  Gair,  sisten 
VCtm^  of  the  bankrupt,  lodged  a  joint  claim  with  the  trustee,  amounting 
to  L,399 : 9 :  7.  Of  this  aggregate  sum  the  trustee  rejected  a 
portion,  amountuig  to  L.l  11 : 8 : 5,  which  was  claimed  aa  disburse- 
ments  in  laying  down  crop  1828  of  the  farm  of  Plauds,  to  which  the 
bankrupt  bad  succeeded  as  his  father's  heir,  and  to  which  disburse* 
ments  the  cliumants  had  right,  as  their  father's  executrices.  The 
trustee  also  rejected  another  part  of  their  claim,  amounting  to  Iul6t 
15s«  7d.,  the  ralue  of  certain  quantities  of  oat  and  rye  meal,  alleged 
to  have  been  furnished  by  the  claimants  as  their  father's  execu* 
trices,  for  the  use  of  the  bankrupt's  servants,  after  their  father's 
decease.  These  claims  were  rejected,  on  the  ground  that  they 
were  cut  down  by  prescription,  either  the  triennial  or  quinquen- 
nial. 

On  appeal,  the  Court,  on  4th  July  1849,  found,  **  that  pre* 
Bcription  does  not  apply  to  the  case ;  and  before  farther  answer, 
remit  to  the  Sheriff  of  Ross,  to  allow  the  claimants  to  produce 
any  further  evidence  they  can  adduce  in  support  of  their  claim, 
reserving  all  questions  of  expenses." 

Instead  of  proceeding  with  a  proof  before  the  Sheriff,  the  claim- 
ants and  the  trustee,  on  the  footing,  apparently  that  the  claim  for 
the  value  of  the  meal  would  no  longer  be  disputed,  entered  into  a 
minute  of  reference  to  arbiters  mutually  chosen,  confined  to  the 
question  of  the  expense  of  laying  down  the  crop  on  the  farm  for 
the  crop  and  year  in  question.  The  arbiters  found  the  expense 
when  fairly  stated  would  be  L.125 : 3  : 9,  being  a  sum  consider- 
ably greater  than  the  parties  had  asked  in  their  claim. 

The  claimants  then  presented  a  note  to  the  Court,  praying  their 
Lordships  to  ordain  the  trustee  to  rank  them  for  the  sum  so  found 
due  by  the  arbiters,  and  to  find  them  entitled  to  expenses  gener- 
ally. 

After  discussion,  in  which  the  trustee  contended  that  any  order 
upon  him  to  rank  a  party  for  a  sum  larger  than  had  been  claimed, 
was  unprecedented  and  anomalous,  the  following  interlocutor  waa 
pronounced,  July  18,  1850 : — "  The  Lords  ordain  the  trustee  to 
rank  the  claimants  for  the  sum  of  L.l 25,  3s.  9d.,  in  addition  to  the 
sum  for  which  he  had  previously  ranked  them,  find  the  claimants 
entitled  to  expenses  incurred  prior  to  the  remit  by  the  Court  to 
the  Sheriff  of  Ross  on  4th  July  1849."  When  this  interlocutor 
came  to  be  applied  in  the  ranking,  the  trustee,  on  the  ground  that 
it  waa  silent  on  the  subject  of  the  claim  for  the  meal,  and  abo  did 
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not  aMow  interest  on  the  som  found  due  by  the  arbiters  for  laying  Mar.  ft.  1862. 
*down'the  crop,  refused  to  sust^n  the  claim  on  these  points,  and    [^^^' 
stated  that  the  claimants  had  already  received  a  larger  sum  of  diti- Trustee, 
dends  than  they  were  entitled  to,  and  threatened  to  insist  on  their 
refondiog  the  sum  of  L.84,  the  alleged  amount  of  such  over  pay- 
ments. 

The  daimants  presented  a  note,  craving  the  Court  to  resume 
consideration  of  the  appeal,  and  Jlrstf  to  ordain  the  trustee  to  sus- 
tain the  sum  awarded  by  the  arbiter,  with  legal  interest  from  15th 
May  1828  to  8th  May  1848  (the  date  of  the  sequestration) ;  and 
seeandy  to  sustain  the  claim  of  L.16,  ISs.  7d.,  for  the  meal  for  the 
'same  period,  with  interest,  and  to  find  the  trustee  liable  in  the 
expenses  of  the  application. 

5Aaiuf  and  Lord-Advocate  (Anderson)  for  the  creditors.  The 
justice  of  the  case  is  plainly  with  the  claimants.  The  correspon- 
dence and  whole  proceedings  shew  that  after  the  plea  of  prescrip- 
tion was  repelled  by  the  Court,  the  claim  for  the  meal  was  ad- 
mitted by  the  trustee.  It  is  only  at  this  late  stage  that  he 
attempts  to  refuse  a  ranking  for  this  sum  and  the  interest 
fairly  due  upon  it,  and  to  allow  credit  for  the  interest  on  the  sum 
awarded  by  the  arbiters  for  laying  down  the  crop,  on  the  narrow 
and  untenable  ground,  that  the  last  interlocutor  of  the  Court  does 
not  expressly  allow  those  claims. 

Gordon  and  Deas  contra.  This  case  is  truly  out  of  Court  by 
final  interlocutor,  and  the  present  is  an  attempt  to  make  the  Court 
go  back  upon  its  former  proceedings.  The  duty  of  the  trustee  to 
the  body  of  creditors  made  it  necessary  that  he  should  resist  those 
demands.  He  has  not  as  yet  judicially  claimed  any  repetition  of 
dividends  as  overpaid,  and  should  he  do  so,  it  will  then  be  time 
enough  for  the  claimants  to  state  their  pleas. 

Lord  Fullbrton.  We  have  already  allowed  a  ranking  for  the 
larger  sum  found  due  by  the  arbiters,  and  with  that  part  of  the 
case  we  have  nothing  now  to  do.  The  grounds  on  which  the  trns- 
tee  puts  his  case  on  the  other  points  are,  in  my  opinion,  quite  un- 
tensiile.  The  claimants  have,  I  think,  shewn  what  the  true  mean- 
ing and  understanding  of  the  parties  really  were,  with  regard  to 
those  matters  now  in  dispute,  and  to  say  that  an  interbcutor  is 
exclusive  of  claims  with  regard  to  which  it  is  merely  silent,  is 
going  a  great  deal  too  far.  We  must  look  at  what  the  position  of 
the  case  will  fairly  warrant  us  in  supposing  was  really  in  the  mind 
of  thf»  parties  and  the  Court  at  the  time,  and  at  the  real  justice  of 
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Max.  5. 1862.  the  CEse.    It  is  said  that  the  trustee  has  not  riused  a  smt  against 

^"^y^    those  claimants  for  repetition,  but  I  see  in  the  ▼oluminous  oorreQ* 

GWrajj^Gair'gp^^jgjj^g  to  which  this  dispute  has  given  rise,  that  when  those 

ladies  asked  to  be  allowed  to  participate  in  a  third  dividend,  they 

were  met  with  the  statement  that  they  had  been  overpaid* 

Lord  Ivort.  I  was  not  present  at  the  previous  discussions  in 
this  case,  and  consequently  I  am  not  so  well  acquainted  with  it 
as  your  Lordships.  So  far  as  I  am  able  to  judge  of  the  situation 
of  parties,  I  think  the  prayer  of  this  note  is  both  competent  and 
reasonable. 

The  other  Judges  concurred. 

Decree  pronounced  in  terms  of  the  note,  with  the  expenses  of  the 
application. 

Z.  MackintoiK  S.S.Ct  Agent  for  Claimants. 
Jas,  Burnesst  S.S.C.,  Agent  for  Trustee. 


FIRST  DIVISION. 

No.  233.  Cairns  v.  Drummond. 

Brokerage — RaUway  Shares — Liability — Relief-^Right  to  selL — ^A  broker 
purchased  certain  railway  shares  in  terms  of  his  instructions.  His  con- 
stituent allowed  the  settling  day  to  pass  without  a  remittance,  and  after- 
wards communicated  the  name  of  a  third  party  as  the  principal  in  the 
transaction : — Held  that  the  broker  was  entitled  to  sell  the  shares  for  his 
own  relief,  and  that  the  party  who  actually  employed  him  was  liable  in 
the  balance  of  the  price. 

Mar.  5. 1852.      This  was  an  action  for  payment  of  L.57,  16s.  6d.,  as  an  alleged 
'y^'^'^'^    balance  due  on  certain  transactions  in  regard  to  railway  shares 

l>nimmond.  between  the  pursuer  and  the  defender.  The  pursuer  is  a  member 
of  the  Glasgow  Stock  Exchange ;  and  in  1846  he  agreed  to  buy 
and  sell  stocks,  shares,  and  scrip  for  the  defender,  who  also  had 
formerly  been  a  member  of  the  Glasgow  Stock  Exchange,  but 
having  been  sequestrated  had  ceased  to  be  so.  This  agreement 
the  defender  alleged  proceeded  on  the  footing  that  the  purchases, 
&c.,  were  to  be  for  his  (the  defender's)  constituents ;  and  that  the 
commission  thereon  was  to  be  equally  divided  between  the  pur- 
suer and  the  defender.  But  the  pursuer  denied  this,  and  nmin- 
tained  that  it  was  for  the  defender  alone,  and  on  his  responsibility 
that  he  (the  pursuer)  so  acted. 

Various  transactions  took  place  between  the  parties,  and,  on  20th 
May  1846,  the  pursuer  bought,  by  the  instructions  of  the  defender^ 
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100  shares  of  the  East  India  Railway  at  20s.  6d.  per  share,  and  inti-  3^-  ^-  1B69. 
mated  to  the  defender  that  he  had  done  so.  The  settling  day  fo'cairMrT 
these  shares  was  the  28th  May.  On  6th  June,  the  following  letter  Dmmmond. 
was  addressed  by  the  defender  to  the  pursuer  : — ^'  The  party  that 
ought  to  have  lifted  from  you  on  Thursday  last  100  East  Indies  at 
SOs.  6d.  is  Mr  William  Murdoch,  late  of  Mein's  Coach  Office,  Tron- 
gate.  He  assures  me  that  he  has  done  everything  to  get  the  money, 
but  without  success,  and  that  he  is  at  present  unable  to  pay  the  dif- 
ference in  the  event  of  your  selling  as  threatened.  He  desires  me  to 
request  that  you  will  have  a  little  patience  with  him  in  the  hope 
of  their  rising  to  something  near  the  price  he  bought  at."  On 
lOth  June,  the  pursuer  addressed  a  letter  to  the  defender  in  these 
terms : — **  I  beg  to  intimate  that,  in  consequence  of  your  having 
failed  to  take  delivery  of,  and  pay  for  the  100  shares  East  Indian 
Railway,  bought  for  you  on  the  20th  May,  I  have  this  day  sold 
these  shares  at  9s.  4^d.  per  share,  cash,  holding  you  responsible 
for  the  loss  arising  thereon." 

This  action  was  therefore  brought  in  the  Sheriff  Court  of  Glas- 
gow to  recover  the  difference  between  the  original  sum,  20s.  6d., 
paid  for  the  shares,  and  the  price,  9s.  4^d.,  at  which  they  were 
sold ;  and  the  grounds  upon  which  the  pursuer  rested  his  claim 
was,  that  having  acted  upon  the  orders  of  the  defender  himself, 
the  pursuer  is  entitled  to  hold  the  defender  responsible,  and  the 
subsequent  nomination  of  a  real  or  alleged  principal  will  not  dis- 
charge that  responsibility.  The  sale  was  valid,  both  in  respect  of 
intimations  previously  made  by  the  pursuer,  and  in  respect  the 
same  is  warranted  under  such  circumstances  by  the  rules  of  the 
Exchange . 

The  defender  maintained  that  the  pursuer  did  not  tender  him  the 
scrip  on  the  settling  day,  and  that,  until  he  so  tendered  it,  he  (the 
defender)  was  not  bound  to  settle  with  him  for  the  shares,  and  he 
pleaded,  that,  having  disclosed  to  the  pursuer  the  name  of  the 
party  on  whose  account  the  sale  was  made,  he  (the  defender)  was 
discharged  of  all  liability,  and  that  no  sale  of  the  shares  could  be 
effectual  against  him  without  his  consent  or  without  a  legal  war- 
rant. He  also  pleaded  that  in  any  event,  the  pursuer  was  bound 
to  have  disposed  of  the  shares  at  the  highest  market  price  of  the 
day,  after  the  scrip  had  not  been  taken  up  on  the  settling  day  ;  and 
if  he  did  not  do  so,  the  pursuer  alone  must  be  the  sufferer.  There 
is  no  evidence  that  the  shares  were  sold  at  the  price  stated. 

Proof  was  led,  and  the  Sheriff-substitute  (Skene)  held  that  the 
pursuer,  as  the  purchasing  broker,  was  not  bound  to  advance  the 


068  CASES  DECIDED  IN  THE  No.  233. 

M«r.^.  1862.  money  to  the  selling  broker,  and  consequently  could  not  have  the 
^''^'^^^  scrip  to  give  the  defender  unless  the  defender  had  previously  put 
DntBHaoad.  him  in  funds  to  uplift  it ;  and  with  regard  to  the  sale  he  held 
that  there  was  sufficient  evidence  that  the  pursuer  had  acted  in 
conformity  with  the  general  practice  of  the  Stock  Exchange.  As 
to  the  division  of  the  brokerage,  the  defender  had  not  proved  this 
or  any  of  his  other  averments.  He  therefore  decerned  against 
the  defender,  and  found  him  liable  in  expenses. 

To  this  interlocutor  the  Sheriff  (Alison)  adhered,  and  the  de- 
fender advocated. 

The  Lord  Ordinary  having  found  in  terms  of  the  Sheriff's  in« 
terlocutor*  the  advocator  reclaimed. 

P.  Fraser  and  Deas  for  the  reclaimer  (defender).  This  sale 
could  not  competently  have  been  effected  without  the  advocator's 
consent  or  judicial  warrant ;  Pollock  v.  Stables^  12  Queen's  Bench 
Reports,  765 ;  Jackson  v.  Taylor^  20th  June  1848. 

fVood  and  Macfarlane  for  the  respondent.  The  competency  of 
the  sale  is  supported  by  numerous  decisions ;  Wilson  v.  Watson^ 
21st  January  1841,  3  D.  424. 

The  Lord  President  was  of  opinion  that  the  broker  was  quite 
warranted  under  the  circumstances  in  acting  as  he  did. 

Lord  Cuninghame.  I  am  of  opinion  that  the  defender  is 
liable  both  according  to  the  rules  of  the  Stock  Exchange  and  of 
the  common  law  in  transactions  between  merchant  and  merchant. 
The  defender  employed  the  pursuer  as  a  broker  to  purchase  100 
shares  of  the  Indian  Bail  way  for  the  alleged  behoof  of  a  third 
party  not  named.  The  shares  were  bought  at  the  price  libelled 
on  20th  May  and  duly  notified  to  the  defender.  The  defender 
did  not  send  any  answer  in  due  time  to  the  intimation ;  he  did  not 
in  course,  or  within  a  reasonable  time,  disclose  any  friend's  name 
as  purchaser,  he  allowed  the  settling  day  to  pass  without  remit' 
tancBj  and  at  last,  after  a  delay  of  seventeen  days,  the  defender 
wrote  the  pursuer  communicating  the  name  of  a  person  insolvent 
as  the  purchaser  under  him  of  the  shares  in  question.  It  ha3 
been  clearly  shewn  that  this  was  contrary  to  the  rules  and  usage 
of  the  Stock  Exchange,  which  the  defender  was  bound  to  know 
and  conform  to ;  and  it  was  equally  contrary  to  the  defender's 
duty  at  common  law  as  a  merchant.  He  was  also  bound 
to  have  answered  in  course,  or  by  the  next  post,  the  pur- 
suer's communici^oo  as  to  the  purchase  on  his  mandate,  if  he  had 
any  objection  to  it,  agreeably  to  the  law  delivered  in  the  caaa  :of 
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Serruys  v.  ffatt,  12th  February  1817,  F.C.,  and  other  cases  to  Mat.  a.  1S6S. 
the  same  effect,  where  it  was  laid  down  by  President  Hope,  with    ^'  ^^^ 
the  approbation  of  the  Court, — **  if  a  man  does  not  answer  aDrammond. 
letter  of  business  addressed  to  him,  he  is  held  to  concur  in  the 
^mmunication.'^    In  every  view  the  case  is  clear  and  requires  no 
further  discussion. 

LoaD ,  Ivory.  I  am  also  quite  satisfied  both  as  regards  the 
proof  and  the  general  principle  of  law.  A  commission-agent  is 
entitled  to  sell  to  secure  himself.  Such  is  the  usage  of  trade. 
The  case  of  a  share-broker  is  in  a  more  favourable  situation  than 
that  of  an  ordinary  agent,  for  his  salvation  depends  on  the  rapi- 
dity of  his  sales,  and,  as  in  a  case  like  the  present,  is  he  not  en* 
titled  to  sell  to  protect  himself  ?  The  usage  of  the  Stock  Exchange 
is  illustrated  by  the  case  of  Dixon  v.  Hendencn^  11th  Dec.  1849. 

Lord  Fullbrton  was  absent. 

The  Court  therefore  refused  the  reclaiming  note  with  addi- 
tional expenses. 

John  Rohertsotty  S.S.C.,  Reclaimer's  Agent. 
Alexander  CasseUj  W.S.,  Respondent's  Agent 


SECOND  DIVISION. 

M^GlBBON  V.  M^GlBBOK. 

ParmU  and  ChSd^Minor — Ihmsactian — Homologatian — Aceretum.-^A 
ixBpoeiiion  was  executed  by  a  mother  of  property,  the  right  of  saccessioD 
to  which  had  opened  to  her,  but  in  which  she  had  not  completed  a  feudal 
title,  in  favour  of  her  three  sons  equally  in  fee,  under  burden  of  certain 
liferent  rights  in  favour  of  herself  and  the  father  (from  whom  she  had 
been  divorced).  By  a  subsequent  deed,  to  which  she  and  the  father  were 
parties,  as  well  as  the  three  sons,  one  of  whom  was  in  minority  and  an* 
other  in  papillarity,  a  new  conveyance  was  executed  (after  the  mother's 
title  had  been  completed)  in  favour  of  the  same  parties,  but  with  certain 
variations,  and  particularly  giving  a  power  of  distribution  of  the  fee 
among  the  three  sons  to  the  father : — Heldj  (1.)  That  the  former  of  these 
conveyances  was  irrevocable  and  valid  and  sufficient  to  vest  the  fee  in 
the  sons  equally  without  any  reserved  power  of  distribution  in  the 
parents,  and  that  certain  deeds,  bearing  to  be  founded  on  the  power  of 
distribution  in  the  latter  of  the  conveyances,  were  accordingly  reducible 
after  the  lapse  of  thirty  years,  at  the  instance  of  the  representatives  of 
the  two  sons,  who  were  under  age  at  its  date ;  ffeld^  (2.)  That  reduction 
was  not,  in  the  circumstances,  barred  by  the  plea  of  homologation  or 
CrsBsaetion,  or  by  the  expiry  of  the  quadrienfuum  utile. 
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Kar  5. 1853.  Alexander  M^Gibbon,  senior,  was  married  to  Mrs  Gordon 
M^GibboT^  Pringle,  by  whom  he  had  three  sons,  xVlexander,  David,  and 
M*6ibbon.  John.  The  marriage  was  afterwards  dissolved  by  the  divorce  of 
the  lady.  Thereafter  the  succession  to  the  lands  of  Crawhill  and 
others  opened  to  Mrs  Pringle  who  was  one  of  two  heiresses-por- 
tioners  to  them,  and  she  entered  into  an  agreement  witli  her  late 
husband,  by  which  he  undertook  to  be  at  the  expense  of  proving 
and  making  up  her  title  to  the  lands ;  and  she  agreed  to  execute 
a  conveyance  in  the  terms  and  to  the  effect  to  be  now  mentioned. 
Accordingly,  in  December  1817,  she,  on  the  narrative  of  the 
above  agreement,  and  for  the  love,  favour,  and  affection  which 
she  had  for  her  three  sons,  executed  a  disposition  containing 
authority  to  her  husband  to  make  up  her  titles,  and  by  which 
**  these  things  being  done,  and  now  as  then,*'  she  disponed  the 
lands  to  herself  in  liferent  for  one  just  and  equal  third  part,  ^^and 
to  the  said  Alexander  M' Gibbon  senior  in  liferent,  for  another 
just  and  equal  third  part,  and  to  the  said  Alexander  M' Gibbon 
junior,  and  David  and  John  M' Gibbon,  my  sons,  equally  among 
them  in  liferent,  for  the  other  just  and  equal  third  part ;  for  my 
own  and  their  respective  liferent  rights  and  use  allenarly ;  and  to 
my  said  three  sons  Alexander,  David,  and  John  M' Gibbon, 
equally  among  them,  their  heirs  and  assignees  in  fee,  for  the 
whole  fee  thereof,  with  all  right,  title,  and  possession"  which  she 
then  had  or  might  have.  Infeftment  was  taken  in  favour  of  the 
disponees  for  their  respective  rights  of  liferent  and  fee.  There- 
after, it  having  been  ascertained  that  the  succession  belonged  to 
her  and  Mrs  Clark  as  heiresses  portioners,  they  completed  their 
titles  in  March  and  April  1818,  by  special  service,  precept,  and 
sasine,  and  the  lands  were  divided  between  them  by  arbiters. 

In  order  to  give  effect  to  the  division,  a  mutual  disposition  was 
executed  in  July  and  August  1819,  to  which  the  parties  were 
Mrs  Pringle  and  her  late  husband  ^*  as  trustee  for  her,"  their 
three  sons,  **  and  he  for  himself,  and  as  tutor,  curator,  and  ad- 
ministrator-in-law  for  his  three  sons,"  and  Mrs  Clark.  By  this 
deed  the  parties  disponed  the  lands  allotted  to  Mrs  Clark,  while 
those  allotted  to  Mrs  Pringle  were  disponed  to  Alexander  M*  Gib- 
bon, the  father,  in  liferent,  to  the  extent  of  two  third  parts,  and  the 
other  third  part  to  the  sons  in  liferent,  and  the  whole  fee  to  them, 
but  subject  to  a  power  in  favour  of  the  father  to  divide  the  same 
*'  in  such  shares  as  he,  the  said  Alexander  M^  Gibbon  senior,  may 
appoint  by  a  writing  under  his  hand.  Infeftment  was  taken  on  this 
deed. 
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At  the  date  of  this  latter  deed  the  son  David  was  about  seven-  Mar.  5. 1853. 
teen,  and  John  under  fourteen  years  of  age.     David  sometime    ^-^^^^ 
afterwards  went  to  Canada,  where  he  died  in  August  1826.     AM*Qibbon. 
decree  of  declarator  of  marriage  between  the  pursuer's  father  and 
Margaret  Forrester,  and  of  legitimacy  of  the  pursuer,  the  fruit  of 
that  marriage,  was  pronounced  in  1835. 

Previously  to  this  decreet,  namely  on  the  29th  November  1826, 
about  three  months  after  his  father's  death,  and  when  the  pur- 
suer was  only  about  twelve  months  old,  an  agreement  was  entered 
into  between  his  grandfather  Alexander  M^Gibbon  senior,  his 
uncle  Alexander,  his  mother,  and  her  father,  **  in  behalf  of  David 
M<  Gibbon,  the  infant  son  of  the  said  Margaret  Forrester,  and  the 
now  deceased  David  M^Gibbon,"  to  the  effect — 1st,  That  the  pur- 
suer's grandfather  and  his  son  Alexander  should  dispone  two-third 
parts  of  the  lands  to  the  grandfather,  and  one-third  part  thereof  to 
Alexander  the  son  in  liferent ;  and  the  fee  of  one-half  to  the  latter 
and  the  heirs  of  his  body ;  whom  failing  to  the  pursuer  and  the  heirs 
of  his  body ;  whom  failing  to  the  grandfather,  his  heirs  and  as- 
signees in  fee.     And,  2d,  That  they  should  dispone  the  other 
half  to  the  grandfather  in  liferent,  and  the  fee  to  the  pursuer,  and 
the  heirs  of  his  body  ;  whom  failing  to  Alexander  the  son,  and  the 
heirs  of  his  body ;  whom  also  failing  to  the  grandfather,  his  heirs 
and  assignees,  in  fee.     Alexander  the  son  died  in  1831,  leaving 
two  children,  the  defenders  Alexander  Gordon  Pringle  M^  Gibbon, 
and  John  Meek  M^Gibbon.     And  on  the  20th  of  November  1841^ 
their  grandfather  executed  two  dispositions,  by  which,  on  the  narra- 
tive of  the  mutual  disposition  of  1819,  the  power  of  division  therein 
contained,  and  the  agreement  of  1826,  he  disponed  the  lands  in 
the  terms  and  proportions  set  forth  in  that  document.     On  these 
two  dispositions  sasines  were  taken   and  recorded.     Alexander 
M^Gibbon  senior  died  in  1846. 

The  present  action  was  raised  by  the  pursuer  in  1849  to 
reduce  the  disposition  of  1819;  the  agreement  of  1826  and  the 
dispositions  of  1841,  with  the  sasines  following  on  these  respec- 
tive documents,  on  the  ground,  generally — 1.  That  under  thie 
disposition  and  sasine  of  1817,  a  right  to  the  fee  of  one-third 
pro  indiviso  of  the  lands  was  vested  in  each  of  David,  the  pur- 
suer's father,  and  John  his  uncle ;  and  the  deed  being  expressly 
declared  to  be  irrevocable,  it  was  not  in  the  power  of  the  granters 
to  execute  the  deed  of  1819.  Farther,  2.  That  Alexander  M* Gib- 
bon senior,  having  concurred  in,  and  granted,  the  deed  of  1819,  as 
guardian  for  his  sons  David  and  John  during  the  minority  of  tUe 
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Mar.  6. 1852.  fonner  and  pupillarity  of  the  latter,  the  power  of  division  taken  in 

,,^"J         his  favour  and  to  their  prejudice  was  null  and  void,  and,  conso* 

M^Gibbon.      quently,  the  dispositions  of  1841  were  inept  as  flowing  from  a  ncn 

habente  potestatem  ;  and,  3.  That  the  agreement  of  1826  having 

been  made  while  the  pursuer  was  an  infant  and  without  guardians, 

was  not  binding  on  him* 

By  the  defender  it  was  maintained,  that  the  object  of  the  deed 
of  1817,  and  of  the  prior  relative  agreement,  was  to  secure  to  Mexr 
ander  M'Gibbon  senior  the  control  of  the  disposal  of  any  part  of 
the  lands ;  that  although,  in  so  feur  as  he  was  concerned,  it  was 
onerous,  it  was  purely  gratuitous,  as  to  his  three  sons ;  and  being 
of  the  nature  of  a  family  arrangement,  it  was  competent  for  the 
parties  to  readjust  their  rights,  which  they  did  by  the  deed  of 
1819 ;  2»  That  at  the  time  when  the  deed  of  1817  was  granted, 
Mrs  Pringle  was  not  vested  in  the  lands,  and  she  was  not  so  till 
she  granted  the  deed  of  1819,  and  therefore  it  was  competent  for 
her  to  disregard  the  deed  of  1817,  which  conferred  no  lawful  title 
on  the  children,  and  to  which  the  investiture  subsequently 
completed  in  her  person  could  not  accresce,  because  accretion 
was  founded  on  warrandice  express  or  implied  which  did  not 
exist  in  the  circumstances  of  the  case  under  the  deed  1817 ;  3. 
That  the  power  of  division  conferred  by  the  deed  of  1819  wa^, 
under  the  circumstances,  perfectly  legal  and  competent,  and  it 
had  not  been  challenged  during  the  quadriennivm  utile  of  David 
and  John ;  4.  That  the  agreement  of  1826  was  truly  a  traoaao- 
tion  for  the  purpose  of  recognising  the  legitimacy  of  the  pursuer, 
against  which  there  were  good  objections,  and  on  which  the  de- 
cree of  declarator  of  his  legitimacy  was  founded,  and  was  not  en- 
titled to  approbate  and  reprobate  that  agreement ;  and,  5.  That 
the  pursuer  by  his  acts  had  homologated  the  deeds  of  1841, 
which  were  revised  by  two  successive  agents  on  his  behalf,  who 
had  the  whole  titles,  including  the  deed  1817,  before  them,  and 
which  were  executed  on  the  express  requisition  of  the  puiauer 
and  his  guardians  when  he  veas  upwards  of  sixteen  years  of  age, 
and  were  otherwise  homologated  by  him  after  his  majority. 

The  pursuer  answered — 1.  That  the  deed  of  1817  was  rendered 
complete  and  effectual  by  accretion,  titles  having  been  made 
up  subsequent  thereto  by  Mrs  Pringle;  and  it  was  not  rde- 
vant  to  allege  that  it  was  gratuitous,  but  in  fact  it  was  onerons, 
on  the  principle  ^'u«  quneBiium  ieriio;  2.  That  the  power  of  division 
in  the  deed  1819  taken  by  the  father  in  his  ovm  person,  whereby 
the  fee  vested  in  the  sons  by  the  deed  of  1817  was  made  defeasible 
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by  him^  was  a  nullity,  on  the  principle  that  a  guardian  cannot  be  Mar,  5. 1852. 
au6tor  in  rem  9uamy  and  one  of  the  sons  was  a  pupil ;  3.  That  i*  w^nTT"*'^ 
was  incompetent  to  allege  that  the  pursuer^s  status  was  made  theM'Gibboii.  * 
subject  of  an  agreement,  and  the  document  of  1826  was  as  to  him 
of  no  validity ;  and,  4.  That  all  the  acts  on  which  the  plea  of  homo- 
logation was  founded,  even  although  in  themselves  of  any  force, 
were  done  during  the  pursuer's  minority,  and  not  by  himself  but 
by  alleged  agents,  and  his  guardians,  and  it  was  not  averred  that 
they  or  he  was  in  the  knowledge  of  his  legal  rights. 

The  Lord  Ordinary  (Cowan)  after  allowing  the  defender  to  lodge 
issues  as  to  the  plea  of  homologation,  pronounced  this  interlocutor : 
— *^  PrimOf  Finds  that  by  the  disposition  of  1817,  on  which  infeft- 
ment  followed,  Mrs  Gordon  Pringle  conveyed  inter  alia  her  whole 
right,  title,  and  interest  in  and  to  the  fee  of  the  lands  of  Crawhill, 
&c.  to  and  in  favour  of  her  three  sons,  Alexander,  John,  and 
David  M^Oibbon  equally  among  them,  their  heirs  and  assignees ; 
that  at  the  date  of  said  disposition,  the  succession  to  the  said 
lands  and  others  had  opened  to  her  and  Mrs  Clark  as  heirs- por- 
tioners  pro  indhnso,  although  no  feudal  title  thereto  had  been  com- 
pleted in  the  person  of  Mrs  Gordon  Pringle ;  that  the  right  of 
Mrs  Pringle  and  Mrs  Clark  as  heirs-portioners  having  been  judi- 
cially ascertained,  their  title  inter  alia  to  the  subjects  above  spe- 
x^ified  was  completed  in  their  persons  pro  indiviso  in  the  months 
t>f  March  and  April  1818;  and  that  the  title  thus  subsequently 
completed  by  the  granter  of  said  disposition  1817,  accresced  to 
the  disponees  under  that  deed,  and  rendered  complete  the  feudal 
title  in  their  persons  respectively  to  one  equal  third  each  of  the 
said  subjects ;  Secundo^  Finds  that  neither  by  the  terms  of  said 
disposition  1817,  nor  by  implication  in  law  from  the  nature  of  the 
deed,  or  from  the  circumstlmces  in  which  it  was  granted,  was  there 
reserved  to  or  conferred  on  the  said  Mrs  Gordon  Pringle  or  the 
said  Alexander  M*  Gibbon,  the  power  of  revoking  or  altering  to 
any  extent  or  effect  the  rights  conferred  upon  their  three  sons 
by  the  said  disposition  and  the  infeftment  following  thereon ;  that 
no  power  of  distribution  was  possessed  by  them  or  either  of  them, 
according  to  the  sound  construction  and  legal  import  and  effect 
of  the  said  deed;  and  that  in  this  situation  the  deed  of  1819  and 
the  subsequent  deeds  of  1826  and  1841  under  reduction  were  tdtra 
vires  of  the  said  Mrs  Gordon  Pringle  and  the  said  Alexander 
M<  Gibbon,  and  are  open  to  be  set  aside  and  reduced :  Tertio^ 
Fmds  that  the  deed  1819  and  the  subsequent  deeds  of  1826  and 
1841  are  not  protected  from  being  set  aside  and  reduced  at  the 
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Mar.  5. 1852.  instance  of  the  pursuer  as  heir  served  and  retoured  to  his  father 
'^uy'x.^.  David  M^  Gibbon,  and  to  his  uncle  John  M^  Gibbon,  two  of  the 
M*Gibbon.  disponees  under  the  deed  of  1817,  on  the  ground  of  the  said  David 
and  John  M*  Gibbon  being  ex  facie  of  the  deed  of  1819  partiea 
grantors  thereof,  in  respect  that  at  the  date  of  the  said  deed 
the  said  John  M^  Gibbon  was  in  pupillarity  and  the  said  David 
M^  Gibbon  was  in  minority,  and  their  father,  the  said  Alexander 
M^  Gibbon,  as  their  administrator-in-law,  had  no  power  to  alter 
and  affect  the  rights  and  interests  of  his  children,  or  to  confer 
upon  himself  powers  under  the  exercise  of  which  thpse  ri^ts  and 
interests  might  thereafter  be  altered  or  affected  to  their  prejudice ; 
QuartOf  Finds  that  the  pursuer  is  not  barred  (rom  innsting  in  this 
action  by  the  lapse  of  the  quadriermium  utile  ;  and  thai  there  are 
no  relevant  or  sufficient  statements  set  forth  in  the  record  to  en- 
title the  defenders  to  have  the  issues,  or  either  of  them,  now  pro- 
posed in  support  of  the  special  defences  of  homologation,  adop- 
tion, and  personal  bar,  or  of  approbate  and  reprobate,  pleaded  in 
exclusion  of  the  pursuer's  grounds  of  reduction :  Therefore  re- 
duces in  terms  of  the  libel,"  &c. 

The  matter  principally  argued  before  the  Lord  Ordinary  waa 
the  applicability  of  the  plea  of  accretion  •4x>  the  curcumstances  of 
this  case.  It  was  not  disputed  that  if  the  plea  could  be  sustained, 
there  were  termini  habUes  in  the  state  of  the  title  for  holding  the 
rights  conferred  by  the  deed  of  1817  to  have  been  rendered  feu- 
dally complete  by  and  through  the  subsequently  completed  feudal 
title  of  the  grantor  Mrs  Gordon  Pringle.  But  the  argument 
maintained  by  the  defenders,  was,  that  the  deed  of  1 8 )  7  having  been 
gratuitous  as  regarded  the  children,  and  there  being  contained  in 
the  deed  no  obligation  of  warrandice,  accretion  in  respect  of  the 
grantor's  subsequently  completed  title  was  inapplicable,  and  could 
not  be  pleaded  in  support  of  the  rights  conferred  by  its  terms  on 
the  sons  of  the  granter  and  their  heirs.  The  Lord  Ordinary  con- 
siders that  this  argument  is  untenable.  The  disposition  bears  to 
proceed  upon  an  obligation  undertaken  by  Alexander  M^  Gibbon, 
the  father  of  the  said  disponees,  to  be  at  the  expense  of  vindicat* 
ing  and  completing  the  right  and  title  of  Mrs  Gordon  Priogle  to 
the  said  succession,  as  well  as  in  consideration  of  her  love,  favour, 
and  affection  for  her  said  sons,  and  for  other  weighty  causes. 
There  seems  no  doubt,  therefore,  that  accretion  might  be  pleaded 
in  support  of  Alexander  M' Gibbon's  liferent  rights  under  the 
deed ;  and,  if  so,  it  is  difficult  to  see  how,  as  regards  mere  formality 
of  the  title,  (the  question  of  revocable  or  not,  being  an  entirely 


Ko.  234.  COURT  OP  SESSION.  676 

different  matter)  the  right  of  the  fiars  under  the  flame  deed  can  Mar.  5. 1858. 
be  held  to  stand  in  a  different  predicament.     But,  farther,  the    ^^v^"^ 
granter  was  at  the  time  in  right  of  the  subjects  although  her  title  M'Qibbon.^' 
as  heir  was  not  complete ;  and  the  deed  contains  certain  obliga* 
tions  on  her  part  as  to  the  completion  of  the  title  of  the  disponees, 
and  expressly  bears  to  convey  *<  all  right,  title,  interest,  claim  of 
right,  property,  and  possession"  which  the  granter,  her  predeces*- 
sors  and  authors,  heirs  and  successors,  bad,  have,  or  could  claim 
thereto.     Such  being  its  nature  and  terms,  the  deed  appears  to 
the  Lord  Ordinary  to  fall  within  the  class  of  deeds  to  which,  ac- 
cording to  the  authorities  founded  on  by  the  pursuer,  the  plea  of 
accretion  is  applicable. 

Supposing  accretion  to  apply  to  the  case, — ^the  next  question 
is  whether  the  rights  of  the  three  sons  under  the  deed  1817  have 
been  effectually  altered  by  the  subsequent  deeds  or  any  of  them  ? 
The  deeds  of  1826  and  1842  are  alleged  to  be  objectionable  mainlj 
on  the  ground  of  the  power  to  grant  them  being  dependent  on  the 
validity  of  the  deed  of  1819,  and  which  deed  the  pursuer  contends 
was  ultra  vires  of  the  granters,  and  invalid.  It  is  manifest  that  to 
whatever  other  objections  those  deeds  of  1826  and  1841  may  be 
exposed,  it  must  be  fiital  to  their  validity  if  the  deed  of  1819  be 
set  aside  in  terms  of  the  findings  in  the  preceding  interlocutor. 
The  terms  of  those  findings  explain  the  grounds  on  which  the  Lord 
Ordinary  has  given  effect  to  the  pleas  of  the  pursuer  on  this  branch 
of  the  case. 

The  rights  of  fee  conferred  by  the  deed  1817  appear  to  him  to 
have  become  absolute  rights  in  the  persons  of  the  three  sons  re^ 
spectively,  and  irrevocable  by  the  granter,  Mrs  Gordon  Pringle, 
after  infeftment  had  been  expede  on  the  deed.  Farther,  it  is  ap- 
prehended that  to  have  retained  in  the  granter^  even  of  a  family 
deed  of  this  kind,  a  power  of  division  or  distribution,  or  the  faculty 
of  conferring  upon  another  party  such  power,  it  was  indispensable 
to  have  reserved  such  power  or  faculty  in  express  terms.  But  if 
the  granter  of  the  deed  1817  possessed  no  such  power  or  fiiculty, 
then  the  deed  of  1819  is  left  to  depend  for  its  validity  upon  the 
alleged  concurrence  of  the  disponees  themselves,  and  (as  regards 
the  parties  represented  by  the  pursuer)  of  their  father  as  their  ad- 
ministrator-in-law.  Now,  one  of  the  sons,  John,  was  at  the  date 
of  the  deed  1819  in  pupillarity,  and  the  other  son,  David,  was  in 
minority ;  and  this  being  the  case,  it  is  considered  that  the  father 
could  not  by  his  own  act,  or  by  his  concurrence  with  his  minor 
son,  legally  confer  on  himself  powers  whereby  the  pupil  or  the 

2q2 
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Mar.  5. 1853.  minor  might  be  afterwards  prejudiced,  and  that  the  deed  of  1819^ 

m'p^mT^    in  thia  view  of  it,  is  intrinsically  null. 

MHSibboD.  The  lapse  of  the  quadrienfiium  utile  is  pleaded  as  a  bar  to  the 

action ;  but  this  is  no  good  defence  on  the  supposition  (as  the  Lord 
Ordinary  has  held)  of  the  deed  being  void  to  the  full  extent 
pleaded  by  the  pursuer.  This  nullity  of  the  deed  1819  may  indeed 
be  thought  not  so  clear  in  regard  to  the  minor  son  David's  rights 
under  the  deed  1817  as  in  regard  to  the  rights  of  John  who  alone 
was  in  pupillarity  when  the  deed  of  1819  was  granted.  But  in 
the  first  place,  the  nullity  of  the  deed  as  to  John's  rights  appears 
sufficient  to  expose  it  to  challenge  in  toto  after  the  quadriennium 
utile ;  and,  in  the  second  place,  if,  as  regards  the  minor  son  David^ 
the  deed  were  viewed  rather  as  reducible  than  as  absolutely  void, 
still  in  a  case,  as  this  is,  between  the  parties  to  the  deed,  or  those 
representing  them,  it  is  thought,  having  regard  to  the  grounds  on 
which  it  is  challenged,  that  the  lapse  of  the  four  years  can  be  no 
bar  to  the  pursuer's  action. 

**  Special  defences  to  the  conclusions  of  the  action  are  stated, 
in  respect  (1.)  of  the  deeds  having  been  granted  in  pursuance  of 
an  alleged  transaction  between  the  parties ;  (2.)  of  alleged  homo- 
logation and  adoption  of  the  deeds  by  the  pursuer,  or  one  or  other 
of  the  parties  whom  be  represents ;  or,  (3.)  more  generally  of  the 
pursuer  being  personally  debarred  from  insisting  in  this  action. 
At  the  debate  it  was  not  made  very  apparent  on  which  of  these 
grounds  the  defenders'  counsel  relied.     Thereafter,  in  c<mipliance 
with  an  appointment  by  the  Lord  Ordinary,  draft  issues  under 
which  the  defenders  proposed  the  case  should  be  tried,  were  lodged 
in  process.     The  first  issue  is  one  of  alleged  homologation  by  the 
pursuer  of  the  several  deeds  under  reduction.     This  appears  to 
be  inadmissible,  both  because  of  the  nature  of  the  grounds  of 
challenge  which  impugn  the  deeds,  at  least  the  radical  deed  of 
1819,  as  intrinsically  null  and  void,  and  because  of  there  being  no 
sufficient  case  of  homologation  alleged  in  the  record.     The  other 
issues  are  directed  to  establish  alleged  matters  of  fact,  not  rele- 
vant, in  the  Lord  Ordinary's  opinion,  as  substantive  grounds  of 
defence  to  the  action  although  proved  to  be  true.     There  is  thia 
plain  defect  in  the  defenders'  statements,  that  in  no  part  of  the 
record,  whether  applicable  to  homologation,  acquiescence,  or  tak-- 
ing  benefit,  is  it  alleged  that  the  pursuer,  in  acting  as  averred,  was 
aware  of  bis  rights  under  the  deed  1817,  and  of  the  reducibility 
of  the  deed  1819,  and  the  deeds  following  on  it." 
.    The  defenders  reclaimed. 
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Ham  and  G.  G.  BeU  for  the  reclaimers.  Mar.  5. 1852. 

Shaw  and  Marshall  for  the  respondent.  ,„^7 

'  M^GibboQ  u. 

Lord  Justicb-Clbrk.  The  case  of  the  defenders  is  unsound  ^*Gii>^'^- 
in  every  stage.  Under  the  deed  of  1817  there  was  constituted  a 
valid  and  irrevocable  fee  in  the  children.  I  think  that  deed  was 
onerous  to  its  full  extent,  but  onerosity  was  not  necessary.  At 
the  date  of  that  deed  the  granter  had  right  of  succession  as  heir- 
apparent  of  investiture.  After  its  date  her  title  was  completed 
and  her  investiture  was  complete.  I  cannot  understand  on  what 
principle  it  can  be  said  that  accretion  does  not  apply.  While  the 
children  are  in  minority  or  pupillarity  the  father  takes  a  con- 
veyance in  his  own  favour  from  them  with  the  concurrence 
of  the  mother.  As  to  the  pupil  this  deed  was  unquestionably 
a  nullity  as  being  from  a  pupil.  What  the  father  took  from 
the  other  son,  the  minor,  was  also  null  as  being  in  his  own 
favour.  The  plea  of  quadriennium  utUe^  therefore,  does  not 
apply.  As  to  the  deed  of  1826,  granted  when  the  pursuer 
was  an  infant,  it  is  an  entire  nullity.  The  deed  of  1841  was 
indeed  called  for  by  the  minor's  curators  in  furtherance  of 
what  they  believed  the  minor  was  entitled  to.  But  is  it  possible 
to  hold  that  this  can  bar  the  minor  from  challenging  this  deed  ? 
If  this  view  were  to  be  entertained,  I  can  scarcely  conceive  how 
any  act  of  curators  done  in  minority  could  be  challenged.  But  it 
is  said  the  pursuer  is  barred  by  the  doctrine  of  approbate  and  re* 
probate.  This  is  founded  on  the  circumstance  that  the  deed  of 
1826  is  founded  on  in  the  declarator  of  legitimacy.  We  cannot 
listen  to  such  a  plea.  As  to  homologation^  I  agree  with  the  Lord 
Ordinary  that  there  is  no  relevant  case  averred  for  allowing  a 
proof  on  thb  point.  I  do  not  think  that  knowledge  in  minority  is 
to  be  held  as  sufficient  to  instruct  knowledge  after  he  attained 
majority. 

Lord  Mbdwtn.  I  concur  with  the  Lord  Ordinary.  I  think 
the  deed  of  181 7  gave  an  irrecoverable  fee,  and  I  cannot  see  why 
accretion  should  not  apply. 

Lords  Cockbubn  and  Mcrrato  ncurred. 

The  Court  adhered,  and  found  the  pursuer  entitled  to  ex- 
penses since  the  date  of  the  Lord  Ordinary's  interlocutor,  reserv- 
ing all  questions  as  to  previous  expenses,  and  remitted  the  case  to 
the  Lord  Ordinary  to  proceed  farther,  &c. 

Andrew  SmWiy  W.S.,  Agent  for  Pursuer. 
John  Boas,  S.S.C.,  Agent  for  Defender. 
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FIRST  DIVISION. 
No.  235.  Petition,  the  Earl  of  Stair. 

Entail  Acty  11  and  12  VicLy  c.  ZQ—Authorify/  to  grant  a  feu  right^Ir^ft- 
menL 

Mar.  6. 1852.      The  petitioner  in  this  case  prayed  for  authority  to  grant  a  feu- 
^^v^^    right  in  terms  of  the  provisions  of  the  24th  section  of  the  1 1  and 

f  SitiOT^'  12  Vict,  c.  36.  The  petition  set  forth  that  Lord  Stair  is  heir  of 
entail  in  possession  of  the  Stair  entailed  estates,  comprehending 
various  lands  and  baronies,  and  others,  in  the  counties  of  Ayr  and 
Wigton,  under  two  deeds  of  entail,  and  that  the  petitioner  is  in- 
feft  in  certain  parts  of  the  same,  and  uUer  alia  in  the  five  merk 
land  of  Ochtrelaw,  and  half-merk  land  of  Clannoch  or  Clenoch, 
of  which  the  ground  proposed  to  be  feued  was  part.   . 

The  Lord  Ordinary  (Cowan)  in  reporting  tiie  case,  brought 
under  notice  of  the  Co.urt  a  specialty  in  the  case.  By  section 
33  of  the  statute,  it  is  enacted  that  petitions  to  the  Court  of  this 
nature  **  shall  set  forth  the  tailzie  under  which  such  estate  is  held, 
and  the  date  of  the  petitioner's  infeftment  therein,  if  any  be,"  &c. 
'  Here  the  infeftment,  although  covering  the  lands  of  which  the  feu- 
right  proposed  to  be  given  was  a  part,  did  not  apply  to  the  whole 
estate* 

Dundas  for  the  petitioner  fitibmitted  that  that  was  not  neces- 
sary, and  that  it  was  sufficient  to  set  forth  the  infeftment  in  the 
particular  lands  in  reference  to  which  the  power  to  feu  was  sought. 

The  Court  were  of  this  opinion,  and  pronounced  the  following 
interlocutor : — ^*^  The  Lords,  on  the  report  of  Lord  Cowan,  Ordi- 
nary, interpone  their  authority  to  the  transaction  stated  in  the 
petition,  approve  of  the  petitioner's  granting  feu  as  prayed  for 
agreeably  to  the  24th  section  of  the  statute,  and  decern,  approve 
of  the  proposed  feu-charter  as  revised,  and  remit  to  the  Lord 
Ordinary  to  see  the  same  executed,  and  to  report." 

Vundas  and  Wilson^  C.S.,  Petitioner's  Agents. 


FIRST  DIVISION. 

No.  236*  Baird  v,  Graham. 

Damages — Landlord  and  Tenasit — Tacit  relocation. — CircumsUtnces  in 
which  Held  that  a  tenant  by  tacit  relocation,  could  not  claim  damages 
against  his  landlord  for  the  deprivation  of  land  alleged  to  have  been  let 
to  him  under  his  written  lease. 
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Deanages — McuUt  and  Serwmtr^LiabilUy. — Held  that  a  claim  of  Mar.  6. 1869.' 
damages  was  relevant  against  the  master  of  a  servant,  who,  in  the  per- 
formance of  his  dntj,  pat  a  horse  affected  with  glanders  in  the  pursuer's  qj,j„^*^ 
stable,  by  which  his  cattle  were  infected  with  the  disease,  and  died ;  and 
that  it  was  not  essential  to  the  relevancj  of  the  claim,  that  the  pursuer 
establish  knowledge  on  the  part  of  the  master,  that  the  horse  was  dis- 
eased. 

This  case  came  before  the  Court  for  the  adjustment  of  issues. 
The  action  concludes  for  payment  to  the  pursuer  of  the  sum  of 
£450  sterling,  '^  as  the  loss  or  damage  which  the  pursuer  has  sus- 
tained by  being  deprived  of  the  use  or  occupancy  of  50  acres,  or 
thereabouts,  of  the  farm  of  Oallingad,  occupied  by  him  under  the 
defender  as  landlord  thereof,  and  for  the  loss  of  bestial  by  death, 
in  consequence  «f  kitection  caught  from  a  horse  belonging  to  the 
defender^  n^bicb  was  iU  of  the  disease  called  the  glanders/'  There 
were  thus  two  separate  grounds  of  damage  libelled: 

( L)  For  alleged  deprivation  of  land.  The  facts  founded  on  were 
these:  In  1839  the  pursuer  maide  offer  for  the  farm  of  Oalling&d 
for  seven  years,  at  the  yeariy  rent  of  £92,  lOs.  This  offer  was 
accepted,  and  after  the  expiry  of  his  written  lease  in  1846,  he  cooh- 
tinued  for  four  years  as  tenant  of  the  fsurm  by  tacit  relocation .  Soon 
after  the  expiry  of  his  written  lease,  a  neighbouring  proprietor 
laid  claim  to  certain  muir  land  which  the  pursuer  alleges  bad  been 
let  to  and  occupied  by  him  under  his  written  missive,  and  when 
the  latter  sent  his  cattle  to  graze  on  the  ground  they  were  driven 
off,  and  the  pursuer  has  been  since  deprived  of  the  use  of  that 
ground.  He  alleges  that  the  defender  has  denied  him  all  redress, 
and  the  loss  and  damage  sustained  by  him  in  consequence  of  being 
ao  deprived  of  the  ground  he  estimates  at  L.lSO  sterling.. 

In  defence,  it  was  stated  that  after  the  circumstance  com- 
plained ofy  the  pursuer  continued  as  tenant  till  1850,  when, 
being  in  arrear  of  rent,  sequestration  was  obtained  against 
him.  During  the  subsequent  proceedings  in  the  Sheriff-court, 
this  claim  was  advanced  by  him.  It  was  pleaded  that  no  re- 
levant averment  was  made  in  the  summons  that  the  pursuer, 
during  his  occupancy  of  the  farm  of  Gallingad,  was  deprived  of  any 
part  of  the  land  let  to  him  by  the  defender,  and  that  even  if  he  had 
been  so  deprived,  the  pursuer,  being  a  yearly  tenant,  could  claim 
compensation  for  the  loss  of  one  year's  possession  only. 

The  Lord  Ordinary  (Cowan)  held  that  **  there  are  facts  averred 
relevant  and  sufficient  to  permit  of  an  issue  being  taken  by  the  pur- 
suer ;  but  in  respect  that  parties  do  not  agree  as  to  the  terms  in 
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Mar.  6. 1852.  which  the  issue  for  the  trial  of  this  part  of  the  cause  should  be  ad- 
^  ."^^^  justed,  reports  the  matter  to  the  Lords  of  the  First  Division  of  the 
Graham.        Court,  ia  terms  of  the  38  see.  of  the  13  and  14  Vict.,  cap.  36/'  &c. 

Pyper  for  the  pursuer. 

Potion  (with  whom  Wilson)  for  the  defender,  cited  the  case  of 
Buttery  V.  Lock^  January  28.  1830,  8.  Shaw^  408. 

The  LoEO  President  was  of  opinion  that  this  was  not  a  case 
which  ought  to  go  to  a  Jury. 

Lord  Cuninghame.  It  appears  to  me  that'  the  title  under 
which  the  pursuer  possessed  the  farm,  and  his  conduct  subsequent 
to  the  alleged  encroachment,  alike  exclude  his  claim,  and  prove  it 
untenable.  For  four  years  he  possessed  the  farm  on  tacit  reloca- 
tion, when  from  his  pecuniary  difficulties  he  could  no  longer  con- 
tinue. But  if  dissatisfied,  he  might  have  removed  in  any  year  he 
chose.  Instead  of  that  he  paid  the  renty  shewing  that  he  would 
rather  retain  the  farm  at  the  old  rent  than  give  it  up  on  account 
of  a  piece  of  muir  perhaps  not  worth  a  shilling  an  acre.  He  can- 
not, under  the  circumstances,  bring  forward  ex  intervallo  a  claim 
of  damage  on  this  head. 

Lord  Ivory.  I  am  of  the  same  opinion.  When  the  alleged 
deprivation  took  place,  the  written  contract  was  at  an  end ;  and 
thereafter  being  no  longer  tenant  but  by  tacit  relocation,  he  con- 
tinues to  pay  his  full  rent.  There  is  here  a  degree  of  mora  and 
acquiescence  on  the  part  of  the  pursuer  sufficient  to  bar  his  claim. 

The  Court,  therefore,  held  tiiat  there  was  not  sufficient  rele- 
vancy to  sustain  this  claim  of  damages. 

(2.)  In  the  autumn  of  1849  the  defender,  with  a  view  of  dis- 
posing of  a  horse  belonging  to  him,  sent  the  horse  under  charge  of 
his  foreman  to  Balloch  fair.  On  his  way  the  man  obtained  ac- 
commodation for  himself  and  the  horse  at  the  pursuer's  farm.  The 
pursuer  alleges  that  the  horse  was  then  afflicted  with  glanders, 
that  this  was  known  to  the  defender  and  to  his  foreman,  and  that 
the  disease  was  communicated  to  other  cattle  in  the  stable,  by 
which  he  sustained  a  loss  to  the  extent  of  upwards  of  L.200. 

The  defender  pleaded  that  the  averments  were  not  relevant  to 
warrant  the  conclusions  of  the  action ;  and  be  denied  that  the  dis- 
ease had  been  communicated  by  the  horse  to  the  bestial  of  the 
pursuer. 

The  following  issue  was  proposed  ;  '*  It  being  admitted  that  the 
defender's  foreman  on  his  way  to  Balloch  fair,  in  September  1849, 
stopped  at  the  farm  of  Gajlingad,  and  obtained  accommodation 
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from  the  porsuer  there  for  a  night  for  himself  and  a  horse  belong-  Mar.  6. 1852. 
ing  to  the  defender.  Bairf^ 

Gvaham. 

I.  Whether  the  defender's  said  horse  was  then  infected  and 
diseased  with  the  disease  called  glanders,  and  was  known  by  the 
defender,  or  by  his  said  foreman,  for  whom  he  was  responsible,  to 
be  so  ?  And  whether  the  said  horse  was  upon  said  occasion  by 
the  defender's  said  foreman  wrongfully  put,  or  caused  to  be  put, 
into  the  pursuer's  stable  at  Gallingad,  within  which  there  were 
three  mares  belonging  to  the  pursuer,  whereby  the  said  mares 
were  infected  with  the  said  disease,  and  the  said  infection  was 
afterwards  communicated  to  a  cow  and  two  queys,  also  belonging 
to  the  pursuer ;  and  whether  the  said  ipares  and  other  cattle,  or 
any  of  them,  died,  or  were  properly  destroyed,  as  being  incurable 
and  dangerous  in  consequence  of  the  disease  so  produced,  to  the 
loss,  injury,  and  damage  of  the  pursuer,  as  specified  in  the  an- 
nexed schedule,  or  any  and  what  part  thereof  ? 

The  Lord  Ordinary  (Cowan)  found  *^  that  it  is  essential  to  the 
relevancy  of  the  claim  for  such  damage  that  the  pursuer  undertake 
to  establish  knowledge  on  the  part  of  the  defender  personally^  that  the 
horse  put  by  his  servant  into  the  pursuer's  stable  at  the  time,  and 
in  the  circumstances  libelled,  was  affected  with  the  disease  called 
glanders ;"  and  that  although  such  knowledge  is  averred  in  the 
record,  the  issue  proposed  by  the  pursuer  is  so  expressed  as  to 
exclude  the  necessity  of  proof  that  the  defender  personally  did 
know  of  the  horse  being  diseased :  therefore  he  disallows  ^^  the 
issue  proposed  by  the  pursuer." 

Against  this  interlocutor  the  pursuer  reclaimed. 

Pyper  for  the  reclaimer.  A  servant  in  the  performance  of  duty, 
committed  to  him  by  his  master,  having  committed  a  wrong,  to 
the  effect  of  doing  injury  to  a  third  party,  the  question  is,  whether 
the  master  is  not  liable  in  damages,  Drummond  v.  Brotmiy  26th 
Feb.  1813,  F.  C,  232;  Bairdv.  HamiUonj  4th  July  1826.  See 
also  ConoUy  v.  Robertson^  25th  Feb.  1851,  ante^  p.  104. 

Patton  and  Wilson  for  the  respondents. 

Lord  Cuninohame.  I  cannot  assent  to  the  doctrine  laid 
down  by  the  Lord  Ordinary  as  to  the  relevancy  of  this  claim.  If 
sanctioned  it  would  go  to  overturn  the  law  in  a  class  of  cases  of 
great  importance  with  reference  to  the  indemnity  of  individuals, 
and  to  the  maintenance  of  public  police.  I  have  always  under- 
stood it  as  a  rule,  well  settled  in  law,  that  masters  are  not  liable 
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Mar.  6. 1852.  for  acts  of  their  serTants  extraneous  to  their  employment,  as  if  a 
Baird^^^     servant,  sent  a  message  on  horseback,  committed  a  highway  rob- 
Graham.        bery,  or  inflicted  any  act  of  injury  on  a  third  party,  foreign  to 
and  at  a  distance  from  the  course  of  his  employment.     But  when 
a  servant  acting  toithin  the  scope  of  his  master^ s  business^  therein 
causes  loss  and  injury  to  third  parties,  by  his  negligence  or  mis- 
conduct, or  ignorance,  the  master,  in  all  such  cases,  is  liable  in 
reparation.  Brawny  F.  C,  26th  Feb.  1813.     This  rule  is  daily 
enforced  in  the  numerous  cases  where  stage  coachmen  and  railway 
companies  are  subjected  for  damages  done  by  their  servants  by 
improper  driving  or  collision  of  trucks,  and  the  like.     In  all  of 
these  cases  the  proprietors  are  innocent,  but  they  are  liable  for 
the  fault  of  their  servants.     The  present  case  clearly  falls  within 
the  same  category.     The  servant,  in  applying  for  up-put  at  the 
pursuer's  stable,  was  unquestionably  wUhin  the  line  of  his  duty. 
He  was  in  the  direct  route  to  market  with  the  horse.     If  he  truly 
did  not  know  of  the  disease  of  the  horse,  then  no  verdict  returned 
under  the  issue,  as  framed,  will  affect  the  defender.    But  if  he 
hnew  and  concealed  the  disease  from  the  pursuer,  his  master  must 
be  liable,  though  the  latter  was  ignorant  of  the  fact.    It  was  a 
great  fault  in  the  servant  not  to  have  told  his  master ;  but  the 
latter  and  not  the  public  must  suffer  from  his  neglect  to  give  his 
master  the  necessary  information.     I  see  no  ground  on  which  the 
master  can  escape  from  reparation,  if  the  issue  as  framed  be 
found  in  the  affirmative. 

Lord  Ivort.  I  am  of  the  same  opinion.  I  think  there  are 
cases  in  our  books  sufficient  to  rule  this  case  without  going  to  the 
English  authorities  at  all;  but  if  we  do  go  to  them  I  read  out  of 
them  the  same  principle.  Law  Magazine^  (1845,)  vol.  iii., 
N.  S«,  p.  228 ;  Seboyn's  Nisi  Priusj  under  Master  and  Servant. 
It  appears  to  me  that  this  is  a  case  where  the  master  is  liable 
to  suffer  from  the  want  of  skill  on  the  part  of  his  servant. 
This  is  not  a  case  of  tort  in  which  the  act  of  the  servant  can 
be  separated  from  that  of  the  master.  In  such  a  case  the 
master  does  not  originate  the  act.  But  here  the  act  of  the 
servant  and  the  act  of  the  master  cannot  be  separated  at  all. 
The  order  is  given.  The  servant  is  executing  that  order.  I  am 
therefore  of  opinion  that  the  master  is  here  clearly  liable  for  the 
acts  of  his  servant. 

The  Lord  President.  This  is  a  case  of  nicety ;  but  I  am  of 
opinion  that  there  is  here  relevant  matter  to  go  to  a  jury.  It  was 
necessary  for  the  servant  to  do  as  he  did ;  therefore  he  was  in 
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the  performance  of  his  duty  when  what  is  complained  of  takes  Mar.  6. 1852. 
place.     There  was  gross  negligence  on  his  part ;  but  is  the  master     7^^ 
responsible  or  not  for  his  servant's  acts  ?     The  servant  is  merely  Qraham. 
ordered  to  sell  the  horse,  and  knowing  that  the  horse  was  diseased 
he  chooses  to  put  him  in  this  stable ;  but  if  any  one  had  asked 
him  why  he  put  him  in  there,  he  would  have  said  he  was  doing  hb 
duty.     There  is  here  a  performance  of  an  act  of  negligence  for 
which  both  master  and  servant  are  responsible ;  but  the  master's 
liability  in  the  first  instance  remains. 

Lord  Fullerton  was  absent. 

The  Court  therefore  sustained  the  relevancy  of  the  claim,  and 
approved  of  the  issue. 

Alexander  HamUtonj  W.S.,  Pursuer's  Agent 
A,  and  A.  CampheUy  W.S.,  Defender's  Agents. 


FIEST  DIVISION. 
Findlat's  Trustees  v.  M^Comib.  jJq,  237. 

TruH — FacUnf'-^Faetoi'B  Fee — Law  Agency — Profesaonai  Charges* — 
A  law  agent  appointed,  in  a  trust-settlement,  factor  under  the  trust,  and 
also  a  trustee  along  with  others,  may,  on  the  employment  of  his  co-trus- 
tees, competently  act  as  law-agent  in  the  conduct  of  judicial  proceed- 
ings, arising  out  of  the  trust,  and,  besides  factor's  fee  and  commission, 
is  entitled  to  professional  charges  for  such  judicial  business. 

The  question  which  arose  in  this  case  related  to  the  power  of  Mar.  6. 1S53. 
the  factor  under  a  trust-disposition  and  settlement    to  make    ^"^v^^ 
charges  as  law -agent  against  the  trust  estate.    By  the  trust-dis-xmstees  v. 
position  and  settlement  of  the  late  William  Findlay,  merchant  in^*^°^®- 
Dundee,  he  appointed  David  Borrie  and  Mr  Thomas  Walker, 
writer  in  Dundee,  to  be  his  trustees;  and  he  also  appointed 
Walker  **  to  be  factor  under  my  said  trustees,  with  power  to  call, 
sue  for,  uplift  and  receive  the  rents,  interests  and  annual  profits 
arising  from  the  said  trust-estate  and  effects,  for  which  he  shall 
be  paid  or  allowed  such  commission  as  shall  be  thought  reason- 
able."    In  virtue  of  this  appointment  Walker  acted  as  factor ;  he 
also  acted  as  law  agent  in  the  general  management  of  the  trust 
affairs.    An  action  of  multiplepoinding  and  exoneration  was  raised, 
in  which  Findlay's  trustees  were  the  nominal  raisers.  In  this  action 
they  lodged  a  note  of  the  business  accounts  incurred  by  them, 
which  accounts  included  Mr  Walker's  charges  as  law  agent.  Cer- 
tain of  the  beneficiaries  under  the  trust  objected,  inter  alia^  that 
Mr  Walker,  being  one  of  two  trustees  accepting  and  acting  under 
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Mar.  e.  1852.  a  testamentary  deed,  which  is  an  office  or  appointment  of  a  gratui* 

/t*^*'    tons  character,  is  not  legally  entitled  to  charge  any  fee  or  reward 

Trustees  v.     for  his  pains  or  trouble  in  the  trust  management.     They  also  oh* 

M*Comie.      jected  to  the  competency  of  certain  judicial  proceedings  engaged 

in  by  the  trustees,  and  the  expenses  of  which  were  included  in 

these  accounts. 

The  Lord  Ordinary  (Colonsay)  before  answer  remitted  to  the 
Auditor  **  to  report  as  to  what,  in  his  opinion  would,  in  the  cir- 
cumstances of  this  case,  be  a  fair  and  reasonable  amount  of  factor's 
fee  and  commission  to  be  allowed  to  Mr  Walker  as  factor,  and 
that  in  two  views,  viz.,  1st,  On  the  footing  of  Mr  Walker's  right 
to  get  payment  of  his  business  accounts  as  taxed  being  sustained ; 
and,  2d,  On  the  footing  of  Mr  Walker  being  found  not  entitled 
to  make  any  professional  charges  against  the  estate  on  which  he 
was  a  trustee,  for  agency,  personal  trouble,  time  or  correspon- 
dence, but  only  for  outlay,  including  therein  payment  t^  clerks/' 
The  Auditor  recommended  L.52,  10s.,  as  a  fair  and  reasonable 
amount  of  factor's  fee  and  commission,  and  ^^  he  did  not  see  that  the 
amount  of  this  allowance  can  be  held  as  at  all  dependent  on  the 
question  whether  Mr  Walker  is  or  js  not  legally  entitled  to  make 
the  usual  professional  charges  in  his  capacity  of  law  agent.  If  Mr 
Walker  is  not  entitled  to  remuneration  in  the  ordinary  way,  for 
business  done  as  an  agent,  it  would  seem  to  be  incompetent  for 
him  to  demand  remuneration  for  the  doing  of  such  business  in 
another  form,  viz.,  by  increasing  the  usual  allowance  for  a  totally 
different  kind  of  work."  A  note  of  objections  to  this  report  was 
lodged  by  the  factor  both  as  regards  the  amount  reported  as  be- 
ing inadequate,  and  also  the  principle  of  the  report.  The  Lord 
Ordinary  approved  of  the  sum  of  L.52,  10s.  as  the  amount  of  the 
factors  fee,  but  '^  Finds  that  Mr  Walker  is  not  entitled  to  make 
charges  as  law-agent  against  the  trust-estate  for  his  own  profit  or 
emolument,  in  respect  of  trouble  in  the  general  management  of 
the  trust  affairs,  and  to  that  extent  and  effect  sustains  the  first  of 
the  objections  stated  for  Alexander  M'Comie  and  others."  His 
Lordship  held  that  for  such  professional  charges  the  trust-deed  con- 
tained no  authority,  and  in  several  recent  cases  it  has  been  re- 
cognbed  as  a  general  rule  that  such  a  trustee  is  not  to  make  pro- 
fit or  emolument  from  his  office.  Rermie  v.  Morrison^  26th  April 
1849.  House  of  Lords,  Bon  Accord  Marine  Insurance  Company 
V.  Solder's  Trustees^  1 3th  June  1850,  12.  D.  1010. 

Against  this  interlocutor  the  trustees  reclaimed,  and  also  Walker 
for  himself  individually ;  both  as  to  the  amount  of  the  factor's  fee 
and  the  right  to  take  credit  for  the  professional  charges. 


i 
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When  the  case  was  called,  Mar.  6. 1862. 

Neavesy  for  the  reclaimer,  stated  that  he  departed  from  the  prayer  p.^^^. 
of  the  note  so  far  as  it  referred  to  the  right  to  charge  for  theTnistees  v. 
general  management  of  the  trust,  and  restricted  it  to  the  judicial    '  ^^^^' 
proceedings  in  which  the  trustees  had  been  involved. 

The  Court  ordered  an  account  of  the  expenses  of  such  pro- 
ceedings to  be  lodged,  which  was  done. 

The  case  was  again  called  to-day. 

Donaldson  and  Neaves  for  the  reclaimer  cited  the  case  of  Crad* 
dock  V.  PipeTf  Hall  and  Twell's  Chancery  Cases,  vol.  i.,  p. 
617;  Lincoln  v.  Windsor^  15  English  Jurist,  765,  9th  July  1851. 

Patton^  Buchanan^  and  the  Lord  Advocate  for  the  respondents. 

The  Lord  President.  I  am  of  opinion  that  we  cannot  allow 
these  professional  profits  claimed  by  Walker.  He  gets  a  full 
allowance  as  factor's  fee  and  commission.  The  question  therefore 
comes  to  be,  whether  with  reference  to  business  of  another  de- 
scription he  is  to  be  entitled  to  more  than  has  been  allowed  him 
by  the  Lord  Ordinary.  The  rule  laid  down  in  the  case  of  Souter 
is  equally  applicable  here ;  and,  unless  we  go  in  the  face  of  that 
decision,  we  must  disallow  this  part  of  the  factor*s  charge. 

Lord  Ivory.  I  am  of  a  different  opinion.  The  cases  cited  do 
not  appear  to  me  to  rule  this  case,  for  the  charges  there  made 
were  not  for  judicial  proceedings.  Here  Walker  is  employed 
as  law  agent  in  certain  judicial  proceedings.  He  does  not  employ 
himself.  The  trustees  employ  him ;  and  he  has  properly  managed 
the  business  committed  to  him.  I  think  there  is  neither  prin- 
ciple nor  equity  in  withholding  payment  of  this  charge. 

Lord  Cuninghame.  I  hold  the  present  case  to  be  essentially 
distinguished  from  the  cases  cited  to  us.  The  whole  question 
here  is,  what  is  a  reasonable  remuneration  for  the  business  that 
Mr  Walker  did  as  factor  ?  On  that  point  I  think  he  has  been 
dealt  with  in  rather  a  niggardly  manner.  He  has  got  what  is 
called  a  commission  of  L.52 :  10s.,  but  his  law  account  for  business, 
which  I  must  consider  beneficially  necessary  for  the  estate,  as  the 
Auditor  states  no  objection  to  it,  is  disallowed  to  the  amount  of 
L.86  :  14  : 5.  I  cannot,  as  a  Judge  of  Equity,  pronounce  that  to 
be  a  reasonable  modification,  looking  to  the  terms  of  the  trust  and 
factory  under  which  Mr  Walker  acted.  I  put  great  weight  on 
the  specialty  that  the  truster  himself  made  Mr  Walker  the  factor, 
under  the  trust,  and  appointed  him  to  get  a  reasonable  commis- 
sion. He  knew  this  gentleman  to  be  a  writer.  When,  therefore, 
he  give  him  an  unlimited  intromission  as  to  his  extensive  money 
affairs,  can  we  doubt  that  he  also  meant  him,  under  his  factory,  to 
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Mar  6. 1852.  do  any  law  business  which  was  useful  and  necessary,  and  which 
'-^^"^'    he  considered  him  to  be  well  qualified  for?     I  think  the  con<^ 

Trustees  V.  fidence  reposed  in  him  by  the  truster  comprehended  law  busi^ 
^  ness  with  his  other  duties ;  and  the  practice  of  factors  throughout 

the  country  is,  that  when  writers  are  named  fieictors,  they,  as  a 
matter  of  course,  act  as  law  agents  in  the  local  courts,  which  \b 
often  necessary  under  their  factories^  I  cannot  think  that  a  Court 
of  Equity,  in  such  a  case  as  the  present,  is  bound  to  proceed  with 
the  rigour  assumed  in  the  Auditor's  report.  If  this  factor  ha» 
saved  the  trust-estate  the  expense  of  an  agent,  I  cannot  cosceive 
any  ground  on  which  this  consideration  should  not  enter  as  an 
element  in  fixing  the  factor's  allowance. 

The  Court  adhered  to  the  Lord  Ordinary's  interloeutor,  on 
the  footing  that  it  ^*  is  not  to  be  understood  as  extending  to  or 
affecting  any  question  between  the  parties  as  to  the  right  of  ther 
said  Thomas  Walker  and  David  Borrie,  as  co-trustee,  to  dadm  the 
expenses  incurred  in  their  joint  names  and  for  their  joint  behoof^ 
connected  with  the  judicial  proceedings  under  dispute ;"  and  also, 
that  it  reserves  ''  to  the  Lord  Ordinary  {inter  aUa)  to  consider  and 
dispose  of  the  said  question  as  to  the  judicial  expenses  incurred 
by  the  trustees :  Remit  the  cause  back  to  the  Lord  Ordinary  ta 
be  disposed  of,  and  exhausted  by  him  as  regards  the  said  question, 
as  well  as  all  other  questions,  if  any,  between  the  parties,  re-' 
serving  hinc  mde  all  questions  of  expenses." 

William  Miller^  S.S.C.,  Reclaimers*  Agent 
John  CvUeny  W.S.,  1  „  j     *»    a 

Walker  and  MeMU,  W.S.,|  R««PO"^«°^«  ^^ents. 

SECOND  DIVISION. 

No.  238.  SCBALES  V.  WiGHTON. 

Catk  Credit^Diicharge.-^A  mercantile  firm  obtcuned  fitnn  a  bank  a 
cash  credit,  in  which  the  father  and  unde  of  the  partDers  were  caution- 
ers. The  firm  having  subsequently  become  insolvent,  their  whole  estate 
was  made  over  to  a  trustee  for  their  creditors.  In  the  trust-deed  a  clause 
was  inserted  by  which  the  cautioners  became  bound  to  relieve  the  trust- 
estate  of  aU  claims  on  account  of  the  debt  due  under  the  cash-credit 
l[)ond : — Heldy  under  the  circumstances,  that  this  operated  as  a  discharge 
not  only  of  the  proper  company  debt,  but  of  all  claim  against  the  subse- 
quent acquirenda  of  the  partners. 

Mai;  6*  1852.      This  was  an  action  of  reduction  at  the  instance  of  Andrew 

^*''"""^'""*^     Sceales,  sole  surviving  partner  of  the  late  firm  of  John  and  An- 

wfghton'       <irew  Sceales,  wine  and  spirit  merchants  in  Leith.     The  object 
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of  the  action  was  the  reduction  of  a  decree  in  absence  obtained  by  Mat^s^^s. 
the  defender,  Wighton»  tbe  trustee  on  the  sequestrated  estate  of  g^^^^  ^ 
John  Sceales,  senior,  the  father  of  the  individual  partners  of  theWighton. 
said  firm.    Under  the  decree  the  trustee  was  entitled  to  recover 
payment  firom  the  pursuer,  of  a  sum  of  L.335,  being  the  proportion 
paid  by  Mr  Sceales,  senior,  on  a  cash-account  for  which  he  was 
cautioner  along  with  Robert  Cleghom,  and  also  of  a  sum  of  L.200 
alleged  to  have  been  advanced  by  Sceales  for  behoof  of  the  firm. 

The  facts  of  the  case  are  fully  set  forth  in  the  interlocutor  of 
the  Court.  The  principal  question  involved  had  reference  to  the 
legal  effect  to  be  given  to  the  discharge  contained  in  the  trust- 
deed  of  John  and  Andrew  Sceales  there  mentioned,  and  which, 
inter  a/ia,  contained  the  following  stipulation,  *^  and  we,  the  said 
John  Sceales  and  Robert  Cleghom,  hereby  bind  and  oblige  our« 
selves,  our  heirs  and  successors,  to  firee  and  relieve  the  means 
and  estate  above  conveyed  of  the  foresaid  debt  of  L.700  due  to 
the  Bank  of  Scotland,  so  that  neither  the  bank,  ourselves,  nor 
any  other  person  shall  rank  on  or  burthen  the  said  means  and 
estate  with  the  same  or  any  part  thereof,  and  I  the  said  John 
Sceales,  moreover  hereby  engage  and  bind  and  oblige  myself  not 
to  rank  a  claim  for  any  debt  due  by  the  said  John  and  Andrew 
Sceales  against  the  said  trust  funds  or  estate,  and  if  the  said 
bank,  or  any  one  on  their  behalf,  do  in  the  contrary,  then  we, 
the  said  John  Sceales  and  Robert  Cleghom  bind  and  oblige  our- 
selves, our  heirs,  executors,  and  successors,  to  free  and  relieve 
the  said  trust-estate  therefrom  and  to  pay  the  same  ourselves." 
The  pursuer  in  the  present  action  maintained  that  the  true  mean- 
ing and  import  of  the  clause,  and  of  the  terms  of  the  trust-deed 
generally,  must  be  held  to  operate  as  a  discharge  not  only  of  the 
debts  properly  due  to  the  firm,  but  of  the  debts  of  the  individual 
partners,  and  of  all  claim  against  the  subsequent  acguirenda. 

The  Lord  Ordinary  (Robertson),  on  the  20th  December  1861, 
pronounced  an  interlocutor,  in  which,  after  a  number  of  separate 
findings  as  to  matters  of  fact,  he  found  that  under  all  the  *^  cir- 
cumstances the  trust-deed  is  so  expressed  that  it  must  in  law 
operate  as  a  discharge  of  the  advances  made  under  the  said  bond 
to  the  bank,  and  of  the  said  advances  of  L.200,  and  therefore 
that  the  decree  in  absence  must  be  set  aside,  and  reduces,  decerns, 
and  declares  in  terms  of  the  libel.'* 

Wighton  reclaimed. 

Pattisan  and  Permi/  were  for  the  reclaimer. 

Mair  and  SoKcitar*  General  Inglis,  for  the  respondents. 
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Mar.  6. 1852.       The  CouRT  pronounced  the  following  interlocutor : — 

^*  The  Lords  having  considered  the  reclaiming  note,  and  heard 

Wighton.  counsel,  and  having  considered  the  closed  record  and  trust  deed 
founded  on,  and  whole  process,  recall  the  interlocutor  of  the  Lord 
Ordinary;  Find  that  in  the  year  1834  the  firm  of  John  and 
Andrew  Sceales  obtained  a  cash  credit  with  the  bank  of  Scot- 
land at  Leith,  to  the  extent  of  £700,  in  which  bond  their  father 
the  late  John  Sceales  senior,  and  Robert  Cleghom,  were  caution- 
ers; Find  that  in  the  year  1836,  the  said  firm  having  become 
insolvent  after  having  drawn  out  the  full  amount  of  the  said  credit^ 
it  was  arranged  that  the  whole  estate  of  the  firm  should  be  given 
over  to  their  creditors  under  a  private  trust,  in  place  of  a  seques- 
tration, the  creditors  taking  the  said  estate  in  full  of  their  claims, 
and  discharging  their  debts  :  Find  that  under  the  trust-deed  en- 
tered into,  of  date  19th  May  1836,  the  said  John  Sceales,  senior, 
and  Robert  Cleghom,  on  the  condition  of  the  creditors  granting 
such  discharge,  agreed  to  free  and  relieve,  and  did  free  and  relieve 
the  means  and  estate  of  the  said  firm  of  John  and  Andrew 
Sceales  of  the  said  debt  due  to  the  bank,  and  to  pay  the  same 
themselves,  and  the-  said  John  Sceales,  senior,  did  also  agree  to 
free  and  relieve  the  means  and  estate  of  the  said  firm,  of  a  sum 
stated  to  be  advanced  by  him  to  the  said  firm,  to  the  extent  of 
£200,  but  the  amount  of  which  was  not  ascertained  or  admitted : 
Find  that  both  the  claims  of  the  said  John  Sceales  senior,  and 
Robert  Cleghorn,  and  of  the  said  John  Sceales  senior,  individu- 
ally, were  claims  against  the  said  firm,  for  and  on  account  of  pro- 
per company  debts  and  obligations  :  Find  that  in  respect  thereof, 
the  creditors  did  accept  the  means  and  estate  of  the  said  firm  in 
full  of  their  debts,  and  did  recover  and  discharge  the  said  John 
and  Andrew  Sceales,  of  the  respective  debts  and  obligations  in- 
cumbent on  them  :  Find  that  it  is  not  averred,  that  the  said  John 
and  Andrew  Sceales  had  individually,  at  the  date  of  the  said  trust- 
deed,  any  means  and  estate  other  than  the  means  of  the  said  firm, 
and  that  the  object  of  the  said  onerous  transaction  was,  by  the 
sacrifice  made  by  their  nearest  relations,  to  obtain  for  them  a  final 
discharge,  and  to  free  their  acquirenda  from  liability  from  their 
existing  debts :  Find  that  the  said  John  Sceales  senior,  and  the 
said  Robert  Cleghom,  did  agree  that  any  surplus  of  the  means 
and  estate  of  the  said  firm  after  payment  of  the  debts  of  the  other 
creditors,  should  be  conveyed  and  handed  over  to  the  said  John 
and  Andrew  Sceales,  individually,  as  their  own  proper  funds : 
Find  that  the  said  John   Sceales  senior,  and  the  said  Robert 
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Clegfaorn,  did  not  reserve  any  claim  against  such  surplus^  if  any  Mar.  6. 1852. 
did  exist,  towards  payment  of  the  several  claims  which  they  hadg^^^^ 
had  against  the  said  firm :  Find  that  according  to  the  true  import  Wighton. 
and  effect  of  the  said  trust-deed,  no  claim  was  reserved  b^  the 
said  John  Sceales  senior,  and  the  said  Robert  Cleghom,  or  by 
the  said  John  Sceales  senior,  against  the  said  John  and  Andrew 
Sceales,  the  individual  members  of  the  said  firm,  personally,  and 
their  respective  means  and  estates,  and  subsequent  aeguirendaf 
and  that  consistently  with  the  sound  construction  of  the  said  trust- 
deed,  no  such  claims  of  debt  did  thereafter  subsist  or  could  be  in- 
sisted in  against  the  said  John  Sceales  and  Andrew  Sceales,  and 
their  separate  means  and  effects,  until  payment  of  the  same  at  any 
period  thereafter,  however  remote.  Therefore,  find  that  the  claim 
given  effect  to  by  the  decree  in  absence  now  under  reduction,  is 
excluded  by  the  legal  effect  of  the  said  trust-deed.  Therefore, 
of  new  reduce,  decern  and  declare  in  terms  of  the  libel.  Of  new 
find  the  pursuer  entitled  to  expenses,"  &c. 

John  Murray  J  jun,y  S.S.C.,  Reclaimer's  Agent. 
John  Murdoch^  S.S.C.,  Pursuer's  Agent. 


SECOND  DIVISION. 
RowAND  V.  Thorburn  AND  Tbubman.  No.  239. 

Process — BiU-  Chamber — Promissory  Note — Specification, — Suspension 
of  a  charge  on  a  promissory  note  in  part  payment  of  a  purchase  in  iron, 
on  the  allegation,  Ist,  That  the  person  in  whose  favonr  it  was  granted 
had  agreed  to  keep  the  granter  firee  of  all  cash  advances ;  and,  2d,  On 
the  ground  that  the  subject  sold  had  not  been  properly  set  apart  and 
rendered  specific  as  the  property  of  the  purchaser — refused. 

In  this  case,  which  was  a  suspension  of  a  charge  on  a  promis-  Mar.  6. 1S53, 
sory  note,  the  complainer,  Alexander  Rowand,  merchant  in  Glas-p  ^^T'*^ 
gow,  had  authorised  Messrs  Thorburn  and   Trueman,  metal* Thorbaixi,\^c. 
brokers  there,  to  purchase  for  him  on  speculation,  a  large  quantity 
of  iron,  amounting  to  about  13,000  tons,  and  of  the  value,  as  prices 
then  stood,  of  upwards  of  L.30,000.     A  small  proportion  of  the 
price  was  paid  in  cash,  besides  which  the  complainer,  Rowand,  on 
the  13th  April  1850,  granted  a  promissory  note  for  L.350,  in 
favour  of  the  respondents.     This  note  after  being  several  times 
renewed,  ultimately  fell  due  on  the  22d  August,  when  it  was  pro- 
No.  XXI. — VOL.  I.  2  R 
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Mat.  6. 1862.  tested  for  non-pajment.      On  the  13th  Jan.  1852  Rowand  was 

j/"^^^      charged  to  make  payment  thereof. 

Thorbnrn,  &c  This  charge  he  suspended  on  the  allegation,  Ist,  that  by  the 
terms  of  the  transaction  with  Thorbnm  and  Trueman,  the  latter 
had  agreed  to  free  him  from  all  cash  advances  in  respect  of  the 
purchase ;  and,  2d,  that  they  had  failed  to  separate  and  set  apart 
the  iron  purchased  for  the  complainer  from  other  parcels  of  the 
same  material,  so  as  to  make  it  specific,  and  so  place  it  entirely 
under  the  control  of  the  purchaser,  on  whom,  in  consequence  of 
the  subsequent  depreciation  in  the  price,  the  whole  risk  and  loss 
now  feU. 

The  Lord  Ordinary  on  the  Bills  (Cowan)  passed  the  note  on 
caution. 

Thorburn  and  Trueman  reclaimed. 

Penney  was  for  the  reclaimer. 
Young  for  the  suspender. 

Lord  Justicb-Clbrk.    It  is  very  probable  that  this  person  may 
be  anxious  to  prevent  the  iron  being  unduly  sold  or  sold  at  too 
low  a  price,  or  he  may  be  anxious  to  prevent  all  risk  of  its  being 
seized  by  the  creditors  of  the  brokers ;  but  in  such  a  case  he  has 
his  remedy  in  a  petition  to  the  Sheriff  so  as  to  have  the  subject 
sequestrated,  or  he  may  in  some  way  interpel  the  warehouse  keeper 
from  parting  with  it.     This  however  cannot  enter  into  the  ques- 
tion whether  or  not  he  is  to  pay  the  bill  which  he  has  granted. 
As  to  the  argument  that  the  iron  should  have  been  set  aside  as 
being  the  property  of  the  suspender,  it  is  to  be  considered  that 
there  was  a  necessity  on  the  part  of  the  broker  to  have  some  secu- 
rity for  repayment  of  his  own  expenses  and  advances.     The  bill 
bears,  in  the  usual  form,  to  be  for  value  received,  and  he  cannot 
be  entitled  to  suspend  the  charge  given  upon  it  when  it  becomes 
due. 

Lord  Mbdwyn.  As  to  what  is  alleged  here  that  Rowand  was 
not  to  be  liable  for  cash  advances,  it  is  clear  that  he  gave  the  bill 
just  because  he  could  not  give  cash ;  and  this  bill  after  having 
been  discounted  by  the  bank,  and  the  proceeds  applied  in  pay- 
ment of  the  price  of  the  iron  purchased,  he  refuses  to  pay.  It  is 
quite  impossible  to  sustiun  his  plea. 

The  other  Judges  concurred. 

The  Court  remitted  to  the  Lord  Ordinary  to  refuse  the  note. 

T.  Mackenzie  for  the  suspender.     It  will  still  be  competent  for 
us  to  tender  a  reference  to  oath. 
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Lord  Justicb-Clbrk.     Tou  may  put  in  a  caveat  to  stay  ex- Mar.  6. 1852. 
tract  till  you  have  lodged  your  minute  of  reference  to  oath.  ~^  j^^ 

W.  A.  G.  Sf  B.  EUis,  W.S.,  Reclaimer's  Agents.  Thorbum,  &c. 

Hill  ^  Eobertsouy  W.S.^  Suspenders'  Agents. 


SECOND  DIVISION. 
Sir  W.  C.  Anstrdther,  Petitioner.  No.  240. 

Entailed  Estate — Improvemmta — 11  and  12  VicUy  c.  36. — ^In  order  to 
obtain  the  benefit  of  the  statute,  the  nature  of  the  improvements,  the  ex- 
pense  of  whcih  is  sought  to  be  charged  against  ihe  estate,  must  be  dis- 
tinctly specified  in  the  petition. 

In  this  case,  which  was  a  petition  for  authority  to  borrow  the  Mar.  6. 1852. 
sum  of  L.19699  Ss.  lOd.,  expended  on  improvements  under  the    ^"*^f''*^ 
statute — the  reporter  stated  that  L.880  of  the  sum  proposed  to  be  petitioner. ' 
charged  against  the  estate  was  for  plantations,  which,  although 
within  the  provisions  of  the  statute,  were  not  specified  in  that  part 
of  the  petition  which  narrated  the  particular  nature  of  the  improve- 
ments, the  expense  of  which  was  proposed  to  be  charged. 

Donaldson  for  the  petitioner. 

Lord  Justice-Clerk,  the  particular  improvements  must  be 
specified. 

Lord  Mbdwyn.  Tou  must  tell  the  other  heirs  of  what  sort 
the  improvements  are. 

The  Court  therefore  refused  hoc  statu  to  entertain  the  appli- 
cation 80  far  as  respected  the  L.380,  and  pronounced  an  interlocu- 
tor, by  which  they  granted  warrant  to  the  petitioner  to  charge  the 
estates  in  the  following  manner,  viz. :  If  the  said  improvements 
were  to  be  constituted  a  burden  on  the  estates  by  bond  of  annual 
rent,  said  bond  to  be  for  the  sum  of  L.l  172,  Is.  7^.9  (being  three- 
fourths  of  the  L.l 969,  8s.  lOd.,  less  the  L.380);  or  if  the  same 
were  to  be  constituted  by  a  bond  and  disposition  in  security,  the 
same  to  be  for  the  sum  of  L.794,  14s.  5d.,  (two-thirds  of  the 
L.19699  less  the  L.380)  all  as  provided  by  the  statute,  11  and  12 
Vict.  c.  36,  founded  on  in  the  petition. 

J.  F.  WUkie,  S.S.C.,  Agent. 


SECOND  DIVISION. 

Hall  v.  Whillis.  No.  24 1 . 

Pi-ocess — Senior  Counsel — Fees—Memorial.^Ohjeciion  to  an  auditor's 
report  sustaining  a  charge  for  fees  to  senior  counsel  for  revising  defences 
repelled  -,  2d,  Objection  sustained  to  a  charge  for  a  memorial  to  counsel 
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which  was  almost  entirelj  a  copy  of  a  redaimiDg  petition  in  the  In- 
ferior Court,  which  had  idso  been  drawn  by  counsel. 

^tlJ?lif3^'      ^°  ^^'^  c^e^  the  facts  of  which  have  been  already  detailed, 
Haili;.Whillis.(^''^*»  P'  ^^^)  o'^jcction  was  taken  by  the  pursuers  to  that  part  of 
the  Auditor's  report  which  sustained  a  charge  for  fees  to  senior 
counsel  for  revising  the  defences. 

G.  Ro88^  for  the  pursuer,  maintained  that,  as  a  general  rule,  fees 
for  revisal  of  the  defences  by  senior  counsel  were  not  allowed. 
In  the  present  case,  Sir  John  Hall,  the  pursuer,  brought  a  decla- 
rator of  his  right  to  gather  limpets  on  the  sea-shore ;  the  defence 
was  a  very  simple  one,  viz.,  1st,  a  denial  that  the  pursuer  had  any 
such  right ;  and,  2d,  that  the  public  had  exercised  that  right  for 
forty  years  and  upwards ;  a  party  who  chooses  to  employ  senior 
counsel  in  such  cases  ob  majorem  cautelam  must  pay  for  the  greater 
security  thereby  obtained.     Act  of  Sederunt,  17th  July  1841. 

Wood  for  defenders.  The  Act  of  Sederunt  merely  provides 
that  no  expenses  shall  be  charged  against  the  losing  party  but 
what  are  fair  and  reasonable;  here  there  was  only  one  fee  to 
senior  counsel  during  the  preparation  of  the  case,  and  no  other 
till  the  record  was  closed  and  the  case  was  ready  for  debate,  in 
fact,  the  single  reference  to  senior  counsel  prevented  the  necessity 
of  their  being  employed  at  other  stages  of  the  case. 

The  Court  repelled  the  objection  and  allowed  the  charge. 

Ross  for  the  pursuer  then  objected  to  the  expense  of  a  me- 
morial to  counsel,  which  was  in  fact  a  mere  manuscript  of  a  re- 
claiming petition  in  the  Inferior  Court  process  which  had  been 
drawn  by  counsel. 

JVood.  The  memorial  was  necessary  to  explain  the  position  of 
matters,  but  in  its  form  it  is  much  shorter  than  would  otherwise 
have  been  necessary.  In  the  reclaiming  petition  the  authorities 
are  mentioned. 

The  Lord  Justice-Clerk.  It  is  quite  impossible  to  sustain 
this  charge  for  a  copy  of  pleadings  containing  references  to  autho- 
rities which  counsel  is  bound  to  know  or  to  find  out  for  himself. 
Papers  in  the  Inferior  Courts  are  permitted  to  be  drawn  by  coun- 
sel as  there  is  no  copia  peritorum^  but  here,  where  there  is  no 
such  reason,  we  cannot  allow  a  charge  for  copies  of  Inferior  Court 
pleadings. 

The  Court  disallowed  this  charge. 

Tod  4r  Eomanesy  W.S.,  Pursuer's  Agciite. 
^ang  4'  Adam,  W.S.,  Defenders  Agents. 
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FIRST  DIVISION. 

Brown  v.  Campbell.  ]^q^  242. 

InkSntion — Loosing  of  Arrestment — Cceuium, — ^In  confiidering  a  petition 
for  loosing  arrestments  which  had  been  used  on  the  dependence  of  an 
action  of  count  and  reckoning,  in  which  defences  had  not  yet  been  lodged, 
the  Court  will  look  to  the  nature  and  probability  of  the  claim  in  the  action, 
so  as  to  enable  them  to  determine  the  amount  of  caution  to  be  found  by 
the  petitioner. 

The  question  here  was,  what  amount  of  caution  should  be  found  ^^  ^  ^^^^ 
under  a  petition  for  loosing  arrestments.  In  1833  Campbell  ^^-^v^^ 
executed  a  trust  deed  in  favour  of  Brown  and  other  persons  there- ^™^^ 
in  named,  for  certain  purposes,  in  connection  with  their  manage- 
ment of  his  farm.  In  1848  Campbell's  estate  was  sequestrated, 
and  Brown  was  appointed  trustee.  The  sequestration  has  been 
brought  to  a  close,  and  Brown  has  obtained  his  discharge  as  trus- 
tee, and  Campbell  the  bankrupt  has  also  been  discharged.  An 
action  of  count  and  reckoning  has  since  been  raised  by  Campbell 
against  Brown  and  another  trustee,  in  respect,  inter  alia^  of  mis- 
management of  the  farm,  and  concluding  for  L.4000,  in  respect  of 
alleged  intromissions  by  them  with  the  pursuer's  estate,  during 
the  years  from  1834  to  1837.  On  the  dependence  of  this  action 
inhibition  had  been  used  by  Campbell  against  Brown,  who  is  a  mer- 
chant in  Glasgow,  and  was  directed  against  the  whole  of  Brown's 
available  funds  in  the  hands  of  his  bankers,  and  of  upwards  of 
twenty-two  of  his  customers  in  Glasgow. 

In  these  circumstances  Brown  offered  extrajudicially  to  find 
caution,  to  the  extent  of  L.300,  on  condition  of  Campbell  immedi- 
ately departing  from  the  diligence  in  question.  This  was  refused; 
apd  a  petition  for  loosing  arrestments  was  accordingly  presented 
to  the  Court.  To  this  petition  answers  were  lodged  by  Camp- 
bell, and  the  amount  of  caution  to  be  found  by  the  petitioner  now 
formed  the  subject  of  consideration. 

J»  Shaw  for  the  respondent  (pursuer.)  The  action  of  count 
and  reckoning  has  only  now  been  raised,  and  defences  have  not 
yet  been  lodged.  The  merits  have  not  therefore  been  discussed. 
We  aver  that  the  conclusions  of  that  action  are  correct  in  point  of 
fact,  and  therefore  the  diligence  used  should  only  be  recalled  on 
Brown  finding  caution  to  an  extent  in  some  degree  equal  to  the 
amount  concluded  for. 

Mure  and  the  Solicitor"  General.     This  party  has  not  been  re- 
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Har.  9. 1852.  trocessed,  and  therefore  there  b  this  objection  to  his  title  to  sue. 

The  extrajudicial  offer  was  in  the  circamstances  reasonable.    This 
Campbell      is  an  abuse  of  diligence,  and  moderate  caution  is  sufficient  to 

warrant  recal  of  this  inhibition. 

The  Lord  President.  We  are  in  the  dark  as  to  the  merits 
of  this  case  in  judging  whether  there  are  any  grounds  for  refus- 
ing the  prayer  of  this  petition,  but  surely  we  are  entitled  to  look  to 
the  origin  of  this  claim ;  and  when  we  see  that  the  highest  surplus 
rent  of  the  pursuer's  farm  under  the  trust  management  was  L.150, 
and  that  this  claim  arises  within  a  period  of  four  years,  I  should 
have  thought,  had  it  not  been  for  this  voluntary  offer  of  L.300, 
that,  had  the  pursuer  asked  for  caution  to  that  amount  he  would 
have  been  asking  too  much.  I  think  that  the  inhibition  and  arrest- 
ments should  be  recalled  in  toto,  under  caution  of  L.300,  which  is 
a  higher  amount  than  I  would  otherwise  have  proposed. 

Lord  Cuninghane.  I  agree :  and  I  would  further  remark, 
that  if  there  had  been  a  fund  anything  like  L.4000,  the  creditors 
would  not  have  allowed  it  to  go  for  nothing.  This  course  is  the 
proper  one  to  take. 

Lord  Ivort.  I  am  of  same  opinion.  Without  more  explana- 
tion, and  looking  to  the  general  complexion  of  the  case,  I  think 
what  the  Lord  President  proposes  is  highly  reasonable. 

The  Court,  therefore,  recalled  the  inhibition  and  arrestments, 
on  caution  being  found  to  the  extent  of  L.300. 

Robert  Andenorij  S.S.C.,  Petitioner's  Agent. 
John  Murray  junior  J  S.S.C.,  Respondent's  Agent. 


FIRST  DIVISION. 
No.  243.  Lauder  v.  Wingatb. 

Contract  of  Copetrtnertf — Submission  Cktuse — Action  of  Rqxxration  and 
Implement.^^Held  that  a  submission  clause  in  a  contract  of  copartnery, 
referring  ''  aU  differences  "  between  the  partners  to  arbitration,  did  not 
apply  to  an  action  for  reparation  and  implement  of  the  contract  at  the 
instance  of  the  one  partner  against  the  other. 

Mar.  9. 1852.      Xhis  was  an  action  of  reparation  and  damages  laid  on  an  alleged 
LaudCT»r^    breach  of  duty  by  the  defender  as  the  pursuer's  partner.     The 
Wingate.       action  sets  forth  a  series  of  acts  on  the  part  of  the  defender,  as  al- 
leged, to  get  quit  of  the  copartnership;  and  in  particular  that  **  in 
illegal,  fraudful,  and  malicious  violation  and  breach  of  his  contract 
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duty,  the  defender  attempted  to  create  a  fictitious  bankruptcy  of  Mar.  9. 1862. 
the  concern,  and  thus  to  destroy  the  partnership  by  wrongously    ^^^' 
applying  for  and  obtaining  a  sequestration  of  the  company's  ^Qgai^.' 
estates,  whereby  grievous  loss  and  injury  have  been  inflicted  on 
and  suffered  by  the  pursuer." 

The  defender  pleaded  inter  alia^  that  this  action  was  incompe- 
tent, in  respect  it  relates  entirely  to  partnership  differences,  and 
all  such  questions  fall  to  be  determined  by  arbitration,  as  provided 
for  by  the  foUowmg  clause  in  the  contract  of  copartnery  :  ^*  If 
any  difference  shall  arise  between  the  partners  themselves,  or  in 
the  event  of  death  or  bankruptcy,  between  the  surviving  and  sol- 
vent partner,  and  the  representatives  and  creditors  of  the  other, 
all  such  are  hereby  submitted  and  referred  to  John  Williamson," 
&c. 

The  Lord  Ordinary  (Cowan)  repelled  the  defence,  holding  that 
it  was  only  by  enlarging  the  scope  of  the  submission  clause  so  as 
to  hold  the  words  *^any  difference"  not  applicable  merely  to 
matters  with  which  the  deed  of  partnership  proposes  to  deal,  but 
tantamount  to  any  breach  of  duty,  or  any  cause  of  action  or  claim 
for  damage  emerging  to  either  of  the  partners  against  the  other, 
in  relation  to  the  partnership,  even  through  wanton  and  malicious 
acts,  that  the  conclusion  can^  be  reached  that  the  arbiters  have 
been  constituted  the  exclusive  judges  of  a  claim  like  the  present. 

The  defender  reclaimed. 

Macfarlane  for  the  reclaimer. 
Buchanan  and  Deas  for  the  respondent. 

The  Lord  Prssidbnt. — It  appears  to  me  that  the  Lord  Ordi- 
nary has  taken  a  most  correct  and  sonnd  view  of  this  matter.  The 
Court  will  not  interfere  in  the  management  of  the  affairs  of  the 
copartnery ;  but  where  there  is  a  malignant  conspiracy,  as  alleged 
here,  to  ruin  a  copartner,  I  do  think,  without  any  difficulty,  that 
the  Lord  Ordinary  has  put  a  fair  construction  on  this  submission 
clause,  that  it  does  not  give  the  least  countenance  to  the  idea  that 
it  was  intended  to  embrace  such  a  proceeding  as  this. 

Lord  Cukinohame.  I  entirely  agree.  The  complaint  is  not 
for  proceedings  arising  in  the  fair  course  of  the  company's  busi- 
ness, but  alleged  to  have  been  done  by  the  defender  with  the  view 
of  obstructing  and  extinguishing  it.  An  injury  of  that  kind  was 
not  within  the  reference,  any  more  than  if  the  defender  had  com- 
mitted a  criminal  assault  on  the  pursuer  on  the  highway. 

Lord  Ivort.    I  am  of  the  same  opinion*    I  cannot  read  that 
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Mar.  9. 1852.  clause  as  referring  to  a  proposal  to  bring  the  partnership  to  a 
Laud^^^  close.  I  am  clearly  of  opinion  for  adhering  to  the  Lord  Ordi- 
Wingate.       nary's  interlocutor. 

The  Court  therefore  ^^  adhered  to  the  interlocutor  reclaimed 
against:   Find  the  defender  liable  in  additional  expenses." 

WiUiam  Wathertpowij  S.S.C.,  Fursner's  Agent. 
John  Rutherjurdf  W.S.,  Defender's  Agent. 


FIRST  DIVISION. 

No.  244.  CONTNGHAM  V.  CUNYNOHAM. 

Entail  Amendment  Act— 11  and  12  VicLy  c.  86,  sec.  ^S—Aci  1685-^ 
Order  of  Succeaaon-^Defect  in  Irritancy  j--' An  entail  defective  in  the  irri- 
tancj  applicable  to  altering  the  order  of  succession^  but  properly  fenced 
as  to  alienation  and  sale,  HM  to  be  a  defective  entail  under  the  Act 
1685,  and  therefore  ineffectual  as  regards  all  its  prohibitions. 

The  word  ''  deeds"  in  the  latter  part  of  the  entail  held  to  be  restricted 
in  its  meaning  by  the  sense  in  which  it  is  employed  in  a  previous  clause. 

liar.  9. 1853.      ^^^  was  an  action  of  declarator  at  the  instance  of  Sir  William 
^^^-r~^    Hanmer  Dick  Cunyngham,  heir  of  entail  in  possession  of  the  en- 

Cusynghim.^  tailed  estate  of  Prestonfield  and  others,  and  was  instituted  for  the 

purpose  of  having  it  found  and  declared  that  the  prohibition 

^  against  the  alteration  of  the  order  of  succession  is  invalid,  and 

that  therefore  the  entail  must  be  held  ineffectual  as  regards  all  its 

prohibitions)  in  terms  of  the  llth  and  12th  Vict,  c.  36,  §  43. 

Several  deeds  of  entail  were  narrated  in  the  summons,  but  all 
of  them,  as  regards  the  fencing  clauses,  are  expressed  in  the  same 
terms  with  the  leading  deed  dat^d  in  1 720.  In  that  deed  there 
are  first  inserted  prohibitions  against  alienations  and  contraction 
of  debt,  and  these  prohibitioiis  are  duly  fenced  with  irritant  and 
resolutive  clauses,  which  are  unexceptionable.  Provisions  are 
then  inserted  as  to  the  redemption  of  adjudications,  the  assump- 
tion of  the  name  and  arms  of  the  family,  the  exclusion  of  the  right 
of  courtesy,  and  the  extent  to  which  jointures,  by  way  of  locality, 
may  be  granted  by  the  heirs ;  and  these  provisions  are  protected 
by  a  declaration  that  in  the  event  of  the  premises  being  contra- 
vened by  any  of  the  heirs,  the  right  to  the  estate  shall  be  forfeited 
and  lost.  There  then  follows  the  clause  containing  theprohibv- 
tion  against  alterations  of  the  order  of  succession  thus  expressed  : 
— ^'  And  it  is  also  provided  and  declared  that  it  shall  not  be  in  the 
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power  of  my  said  heirs-male*  or  any  of  the  substitutes,  to  sett  tacks  Mar.  9. 1852. 
of  the  landsy  baronys,  and  others  above  written  for  any  longer  space  oJ^^gham  ^^ 
than  their  own  lifetime,  nor  to  invert  or  alter  the  order  of  succes-Cunyngham. 
sion  herein  appointed,  and  that  it  shall  be  competent  to  the  poste- 
rior heir  to  raise  and  use  declarators  or  inhibitions  against  any  pre- 
ceding heirs,  and  that  as  well  as  if  their  names  were  expressed 
herein."    Following  this  clause  there  are  provisions  directed  to 
the  preservation  of  the  succession  to  the  estates  of  Prestonfield 
and  Gaprington  separate  and  distinct.     There  is  then  inserted 
the  following  provision  and  declaration : — ^*  And  without  prejudice 
of  the  specialties  above  written,  it  is  expressly  provided  and  de- 
clared that  my  said  heir-male  and  haill  substitutes,  by  their  accep- 
tation hereof,  shall  be  obliged  and  astricted  to  keep  and  fulfil  the 
haUl  conditions  and  provisions  above  written  respective,  and  that 
the  contraveening  of  any  of  the  same  shall  not  only  infer  the  loss 
and  amitting  of  the  right  and  haill  benefit  of  thir  presents  to  the 
said  contraveeners  and  all  descending  of  them,  but  likewise  that 
all  the  said  dispositions,  alienations,  securities,  debts,  deeds,  facts 
civil  or  criminal,  seditions,  rebellions,  or  in  any  sense  illegal,  conr- 
tra  to,  and  in  prejudice  of  these  presents,  shall  be  ipso  facto  null 
and  void  to  all  intents  and  purposes,  as  if  the  contraveeners  had 
not  been  comprehended  in  thir  presents,  and  that  without  any 
process  or  declarator ;  and  it  shall  be  lawful  and  competent  to  the 
next  substitutes  not  contraveening  to  pass  by  the  contraveener 
and  to  serve  heir  to  the  person  immediately  preceding."     The 
summons  concludes  that  the  irritancy  which  here  occurs  is  not 
expressed  in  terms  sufficiently  comprehensive  to  embrace  altera- 
tions of  the  order  of  succession. 

Defences  were  lodged  for  certain  of  the  heirs  of  tailzie,  main- 
taining generally  that  the  irritant  clause  was  sufficiently  compre- 
hensive. The  word  ^*  deed,"  occurring  at  the  close  of  the  irritant 
clause  is  not  coupled  with  any  qualifying  terms,  and  must  be  con- 
strued to  cover  any  deed  done  in  violation  of  the  prohibition 
against  the  order  of  succession. 

The  Lord  Ordinary  (Cowan)  found,  "  that  by*  the  several 
deeds  of  entail  libelled,  the  prohibition  against  alterations  of  the 
order  of  succession  is  not  properly  fenced  by  the  necessary  irri- 
tant clause ;  and  that  the  said  several  deeds  of  entail  are,  conse- 
quently, not  valid  and  effectual  in  terms  of  the  Act  1685 ;  there- 
fore finds  and  declares  in  terms  of  the  conclusions  of  the  libel ; 
finds  no  expenses  due,  and  decerns."  His  Lordship,  in  his  note, 
referred  to  the  case  of  Dick  v.  DrysdaU^  14  th  Jan.  1812,  which  had 
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Mar.  9. 1852.  reference  to  the  irritant  clause  of  this  entail — ^^  the  question  there 
^^^C^    being  whether  it  was  suflSciently  comprehensive  to  embrace  leases 

CnnTDgham.*^  of  longer  endurance  than  the  grantor's  lifetime.  The  Court  held 
the  clause  insufficient,  on  the  ground  that  it  was  not  so  expressed 
as  generally  to  apply  to  or  comprehend  each  and  all  of  the  acts  pro* 
hibited  in  the  deed  of  entail ;  and  that  being  entanerative  the  words 
employed  were  so  restrictive  as  to  confine  their  operation  merely 
to  the  same  prohibited  acts  with  those  enumerated  in  the  ip^ctia/ irri- 
tant clause,  attached  to  and  protective  of  the  prohibitions  against 
alienation  and  contraction  of  debt.  The  expressions  employed  in 
the  clauses  will  be  found  upon  comparing  them  to  be  all  but  the  same, 
and  hence  the  generality  of  the  word  ^*  deeds"  in  the  latter  clause 
(on  which  reliance  was  placed  for  reduction  of  the  lease)  was  held 
to  be  controlled,  and  the  meaning  of  the  term  to  be  determined  by 
the  limited  and  restrictive  sense  in  which  it  was  employed  in  the 
special  irritant  clause  in  the  first  part  of  the  deed,  and  in  the  pro- 
hibitions thereby  protected.  The  irritancy  inserted  in  the  latter 
part  of  the  deed  was  on  these  grounds  expressly  held  not  to  apply 
to  the  prohibition  against  the  setting  of  tacks  for  a  longer  space 
than  the  granter's  lifetime ;  and  the  inevitable  consequence,  in  the 
Lord  Ordinary's  apprehension,  is,  that  the  irritancy  cannot  be 
held  to  apply  to  and  include  deeds  of  alteration,  which  are  the 
subject  of  and  are  comprehended  within  the  same  prohibitory 
clause.  .  .  :  The  views  upon  which  the  decision  proceeds, 
and  the  principles  which  it  recognises,  appear  to  him  well  founded 
in  themselves,  and  to  have  repeatedly  received  judicial  sanction  in 
other  entail  cases." 

Against  this  interlocutor  the  defenders  reclaimed ;  and  it  hav- 
ing been  suggested  that  the  pleas  in  defence  as  they  stood  on  the 
record  were  insufficient  for  the  proper  argument  of  the  case,  the 
following  plea  was  allowed  to  be  added : 

**  Even  assuming  the  prohibition  against  altering  the  order  of 
succession  not  to  be  fenced  by  an  irritant  and  resolutive  clause 
the  entail  was  valid  and  effectual  antecedent  to  the  late  Act  with 
regard  to  alT  the  prohibitions,  and  the  late  statute  is  therefore  in- 
applicable." 

Wood  and  Neaves  for  the  reclaimers.  There  is  here  a  good  pro- 
hibition against  sale  and  alienation.  Prohibitions  against  altera- 
tion do  not  require  irritant  and  resolutive  clauses;  Carrick  v. 
Buchanan,  30th  May  1 842,  1  Bell's  Ap.  Cases,  p.  368.  There- 
fore, although  the  irritancy  here  be  defective,  the  entail  remains 
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effectual :  the  late  statute  does  not  apply.     In  the  case  of  Menzies  Uu.  9. 1858. 
V.  Menzies,  ante^  p.  486,  this  point  was  raised,  but  there  the  sta-    ''"■''^'7*^ 
tute  was  held  to  apply  because  the  deed  was  defective  as  regards  oanjngham. ' 
alienations,  which  is  not  the  case  here.     When  a  word  of  flexible 
meaning  occurs  in  a  clause  of  an  entail,  but  has  been  used  in  a 
decided  sense  in  a  former  part  of  the  deed,  it  must  receive  the 
meaning  attached  to  it  in  the  ruling  part  of  the  deed ;  Knight  v. 
Knight,  Dec.  1.  1842. 
Duff  and  the  Lord'Advocate  were  for  the  respondent  (pursuer.) 

The  Lord  President.  This  decision  of  1812  in  Dick  v.  Drys- 
dale  appears  to  me  to  be  an  authority  from  which  we  cannot  de» 
part  It  is  clear  on  what  grounds  the  judgment  of  the  Court 
rested;  and  the  meaning  of  the  word  *^  Deeds"  is  sufficiently  de- 
termined. That  judgment  is  applicable  to  the  clause  in  question ; 
and  it  would  be  hazardous  to  depart  from  it.  And  as  to  the  objec- 
tion that  the  late  statute  does  not  apply  to  this  case,  I  am  of 
opinion  that  the  object  of  that  statute  was  to  remove  all  doubts 
and  difficulties  on  the  subject  of  defective  entails,  and  to  put  an 
end  to  all  questions  that  might  be  raised  on  any  of  the  clauses  of 
an  entail.  I  think  it  applies  to  this  case,  and  I  am  therefore  for 
adhering  to  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Cuninohamb.  I  am  of  opinion  that  the  present  entail 
would  have  been  found  ineffectual,  whether  tried  upon  the  Act 
1685,  or  by  the  recent  statute  passed  in  1846.  The  Act  1686 
requires  that  all  the  three  branches  of  prohibition  should  be  forti- 
fied with  irritant  and  resolutive  clauses.  The  words  are  express 
and  unequivocal,  requiring  all  the  prohibitions  to  be  fenced ;  and 
I  believe  the  understanding  and  practice  of  the  profession  gene- 
rally has  been  universal,  to  hold  prohibitions  against  alterations  of 
succession,  unfenced  with  irritant  and  resolutive  clauses,  as  ren- 
dering the  whole  entail  null  and  ineffectual.  In  the  case  of 
Buchanan  and  Carrick  it  was  no  doubt  found  that  a  mortis  causa 
gratuitous  deed  was  ineffectual  upon  the  prohibition  alone  without 
an  irritancy.  It  was  obviously  unnecessary  to  go  farther  in  that 
case,  as  the  settlement  there  was  clearly  gratuitous,  and  only  to 
take  effect  on  the  death  of  the  granter,  and  so,  according  to  esta- 
blished law,  was  challengeable  by  the  heir  of  destination,  holding 
a  title  with  a  simple  prohibition  without  entail.  But  it  must  also 
be  kept  in  view  that  alterations  of  the  order  of  succession  may 
often  be  the  foundation  of  alienations  not  gratuitous,  and  so  require 
the  aid  of  the  other  fencing  clauses  to  render  the  entail  secure. 


600  CASES  DECIDED  IN  THE  No.  244. 

Mar.  9. 1852.  The  interpretation  which  the  term  ^^Deed"  received  in  the  case 

,-        ,        of  Dick  ▼•  Drysdak.  is  agreeable  to  the  subsequent  decisions  in 

CuoTDgham.  JEfeufer^on,  F.  C,  21st  November  1818 ;  in  the  later  case  of  Lanffy 

in  1839,  McLean  and  Robertson's  Reports,  p.  871,  and  in  many 

others. 

I  consider  the  validity  of  the  entail  to  be  struck  at  by  the  late 
Entail  Act.  I  cannot  read  sec.  43  without  holding  that  it  was 
founded  on  the  narrative  and  assumption  that  the  said  three  heads 
of  prohibition  required  each  to  be  fenced  with  irritant  and  resolutive 
clauses  in  order  to  be  effectual ;  and  if  so,  that  they  shall  be  de- 
feasible as  to  all  the  prohibitions,  as  much  as  if  the  estate  were 
held  by  the  heir  in  possession  in  fee-simple.  This  view  of  the 
clause  requires  no  argument  or  comment,  and  therefore  I  have  no 
hesitation  in  approving  of  the  interlocutor  of  the  Lord  Ordinary. 
Lord  Ivory.  I  have  little  or  no  difBculty  as  to  the  effect  to  be 
given  to  the  judgment  in  the  previous  case  of  Dick  in  1812.  That 
is  decisive  as  to  the  construction  to  be  put  on  the  term  "  Deeds," 
though,  if  this  had  been  an  open  question,  I  should  have  had  great 
hesitation  as  to  the  soundness  of  that  judgment.  As  to  the  other 
branch  of  the  case,  I  have  very  serious  doubts,  and  am  rather  in- 
clined to  differ  from  the  opinions  that  have  been  expressed*  This 
is  an  important  question  indeed ;  and  the  conclusions  of  the  action 
which  raises  it  are  peculiar.  When  we  are  asked  to  declare  that 
this  entail  is  invalid,  because  this  prohibition  against  alteration  is 
not  properly  fenced,  this  is,  I  think,  asking  a  great  deal  too  much. 
The  recent  enactment,  in  respect  of  which  "we  are  called  on  to  do 
so,  is  in  regard  to  prohibitions  against  alienations  and  contraction 
of  debt,  and  alteration  of  the  order  of  succession.  Now,  in  the 
first  place,  I  cannot  enter  into  the  view  that  the  meaning  of  the 
43d  clause  was  to  clear  away  any  doubt  as  to  the  defective  entails 
It  was  meant  for  the  purpose  of  giving  particular  effect  to  an  en- 
tail which  was  defective  in  any  one  of  its  prohibitions.  Now  the 
use  of  the  word  **  prohibition"  is  the  first  thing  I  would  remark 
on.  The  statute  does  not  say  *^  ill  fenced"  or  **  defective  in  its  re- 
solutive clauses ;"  but  defective  as  to  its  *^  prohibitions."  Now  it 
can  only  be  so  where  the  prohibition  is  such  as  cannot  be  valid 
and  effectual  without  the  resolutive  clause,  and  it  is  in  this  respect 
that  this  case  seems  to  be  quite  different  from  the  case  of  Menztea^ 
for  there  the  argument  was  that  the  prohibition  was  good  in  itself, 
but  the  answer  was  that  the  prohibition  was  not  effectual,  in  respect 
the  right  of  the  contravener  of  the  prohibition  was  not  annulled. 
Now  it  is  an  important  consideration  that  the  statute  was  not 
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passed  for  the  purpose  of  creating  any  new  invalidity  in  entails,  Mar.  9. 1852. 
but  for  the  purpose  of  enlarging  the  effect  of  invalidity  under  the^^  \iamv 
old  law.  If  under  the  old  law  an  entail  was  invalid  as  to  one  of  Cnnyngham. 
the  prohibitions,  under  the  new  law  it  shall  be  invalid  as  to  all. 
But  this  raises  the  question,  whether  previous  to  the  recent  statute 
this  party  could  have  brought  a  declarator  concluding  that  this 
was  a  prohibition  which  under  the  Act  1685  was  invalid  and  in* 
effectual  against  the  heir  in  possession,  and  the  other  heirs  of  en- 
tail. Now  I  put  this  question  to  the  Lord  Advocate,  and  he  con* 
fessed  that  he  was  not  prepared  to  say  that  this  could  be  main- 
tained. This  was  a  good  entail  under  the  Act  1685.  It  could 
not  have  been  defeated  by  such  a  declarator  as  the  present.  It 
is  not  invalid  and  ineffectual  as  regards  any  of  its  prohibitions. 
The  prohibition  against  altering  the  order  of  succession  did  not 
require  an  irritant  clause  to  make  it  effectual  against  the  heir  in 
possession,  and  therefore,  in  a  question  between  him  and  the  other 
heirs  of  entail  this  party  could  not  have  said,  this  is  a  bad  entail. 
And  as  the  new  law  does  not  speak  of  any  new  invalidity,  but 
refers  only  to  the  invalidity  which  existed  under  the  previous 
law,  I  do  not  think  that  this  is  a  case  to  which  the  recent  statute 
applies. 

Lord  Fullbrton  was  absent. 

The  Court  therefore,  by  a  majority,  **  having  considered  the 
reclaiming  note.  No.  52  of  process,  together  with  the  additional 
plea  now  allowed  to  be  added  to  the  record,  refuse  the  prayer  of 
the  said  reclaiming  note,  and  adhere  to  the  interlocutor  of  the 
Lord  Ordinary." 

Scott  and  QiUespU^  W.S.,  Pursuer's  Agents. 
John  Hamiltony  W.S.,  Defender's  Agent. 


SECOND  DIVISION. 

Latta  r.  Macrae.  No.  246. 

Svhndmm — Hearing  Partiea — Skilled  Arbiter. — ^In  a  reference  to  a  per- 
son of  skill  in  the  subject  ef  the  reference,  it  is  not  essential  that  the 
arbiter  should  lead  evidence  or  hear  parties,  if  he  is  satisfied  by  personal 
inspection,  and  from  his  own  knowledge  of  the  subject. 

The  pursuer  in  this  action  was  tenant  of  Bruntsfield  Park,  near  Mar.  9. 1852< 
Edinburgh,  for  the  season  1850,  under  a  lease  from  Sir  John  War-    '"'^'^''^^ 
rander,  at  a  rent  of  L.315.     The  missives  of  lease,  dated  15th  Macrae' 
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Mar.  9. 1852.  March  1850,  contained  the  following  stipulation : — ^'  And  it  bav^ 
^^  ing'  been  mentioned  to  me  that  the   National  Association  of 

Macrae!  Archers  purpose  to  hold,  during  the  ensuing  summer,  a  meeting 
for  the  performance  and  public  display  of  archery,  I  agree  to  give 
them  permission  and  liberty  to  hold  said  meeting  in  the  parks 
hereby  let,  at  such  place  as  may  be  agreed  on,  with  poww  to  ad- 
mit the  public  thereto,  due  arrangements  being  made  for  that  pur- 
pose, and  at  least  fourteen  days'  notice  being  given  to  me  of  Uieir 
intention  to  hold  the  meeting,  payment  being  to  be  made  to  me 
for  such  damage  and  inconvenience  as  may  be  thereby  x>ccasioned^ 
as  the  same  shall  be  agreed  on  or  fixed  by  two  arbiters,  one  to  be 
chosen  by  them  and  the  other  by  me."  Thereafter  on  the  22d 
July  1850,  the  pursuer  on  the  one  part,  and  the  defender  on  the 
other,  as  taking  burthen  on  Inm  for  the  National  Association^  of 
Archers,  entered  into  a  minute  of  reference  by  which,  on  the  re- 
cital of  the  above  clause  in  the  pursuer's  lease,  and  upon  the  state- 
ment that  the  meeting  for  the  performance  and  public  display  of 
archery  then  .contemplated  had  been  fixed  to  take  place  in  the 
park  on  Wednesday  and  Thursday  the  24th  and  25th  days  of 
July  then  current,  and  upon  the  farther  narrative  that  **  instead 
of  appointing  two  arbiters  the  said  parties  have  agreed  to  nomi- 
nate William  Fletcher,  keeper  of  the  city  meadows,  Edinburgh, 
as  sole  arbiter  in  the  premises,"  they  submitted  to  his  amicable 
decision,  final  sentence,  and  decreet-arbitral,  *^  the  amount  of  the 
sum  to  be  paid  to  the  said  Mrs  Margaret  Latta,  in  terms  of  the 
above  recited  stipulations,  in  the  said  recited  minutes  of  lease,  and 
whatever  sum  the  said  arbiter  shall  award  in  the  premises,  the  de- 
fender taking  burthen  as  aforesaid,  bound  himself  to  make  im- 
mediate payment  to  the  said  Margaret  Latta."  This  reference 
was  accepted  of  by  the  arbiter  on  23d  July  1850. 

In  the  proceedings  under  the  reference,  the  arbiter  proceeded 
on  his  own  knowledge  as  a  person  skilled  in  the  matter  referred 
to  his  determination.  No  claim  or  pleading  of  any  kind  was  lodged 
with  him,  and  no  witnesses  were  examined,  nor  were  parties  heard ', 
but  before  issuing  a  regular  decreet-arbitral,  he,  on  the  29th  July 
1850,  issued  a  document  stating  his  opinion  as  to  the  damage  done 
and  the  sum  to  be  awarded.  In  this  document  the  referee  sets 
forth  that  he  had  visited  the  ground  repeatedly,  both  during  the 
days  of  the  meeting  of  the  archers,  as  also  before  and  subsequently, 
and  had  carefully  examined  the  state  of  the  pasture,  and  taken 
into  account  the  various  circumstances  which  he  narrates ;  a  par- 
ticular sum  is  then  stated  as  a  fair  compensation  for  the  estimated 
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damage  on  each  of  the  three  days  during  which  the  meeting  was  Uar.  9. 1852. 
held,  and  a  sum  for  other  damage  before  and  after  the  days  of ^^.^ 
meeting.     The  total  sum  thus  brought  out  as  due  to  the  pursuerMacne. 
was  L.60.    A  copy  of  this  document  was  transmitted  by  the  clerk 
to  the  reference  to  both  of  the  parties,  but  no  notice  was  taken 
of  it  by  the  defender.     Afterwards  two  letters  were  addressed  by 
the  pursuer's  son  to  the  defender,  inquiring  whether  the  amount 
at  which  the  damage  had  been  estimated  by  the  arbiter  would  be 
paid.     These  letters  were  dated  respectively  Slst  July  and  6th 
August,  and  no  answer  having  been  received  to  them,  a  note  was 
lodged  with  the  arbiter  on  4th  September  moving  for  decreet- 
arbitral ;  some  farther  proceedings  ensued,  and  the  defender  hav- 
ing taken  no  notice  of  the  communication  addressed  to  him,  the 
decreet-arbitral  was  issued  on  4th  October  1850. 

An  action  having  been  brought  by  Mrs  Latta  founding  on  the 
submission  and  relative  decreet-arbitral,  the  defender  stated 
various  pleas  in  defence  of  the  action  ;  but  that  principally  relied 
on,  and  the  only  one  which  was  urged  in  the  discussion  on  the  re- 
claiming note,  was  that  embodied  in  the  defender's  first  plea  in  law, 
that  the  decreet-arbitral  was  irregular  and  informal,  and  not  bind- 
ing on  the  defender,  in  respect,  it  was  pronounced  without  hear- 
ing parties,  or  at  least  the  defender,  or  giving  the  defender  an 
opportunity  of  being  heard. 

The  Lord  Ordinary  (Cowan)  repelled  the  defences  and  decern- 
ed in  terms  of  the  libel. 

The  defender  reclaimed. 

Duff  and  Solicitar- General  (ItiffUs)  for  reclaimer.  The  award 
here  is  ex  facie  extravagant,  and  there  has  been  a  substantial 
evasion  of  justice  in  the  proceedings.  This  is  a  question 
of  damage,  and  the  defender  was  entitled  to  lead  evidence; 
no  opportunity  of  doing  so  has  been  afforded  by  the  arbiter. 
No  decree  can  be  valid  which  is  pronounced /?arttf  inaudita.  Sloan 
V.  Langmuiri  2l8t  May  1840.  McGregor  v.  Stevenson^  20th  May 
1847. 

E.  F.  Maitland  and  Deas  for  the  respondent.  This  is  a  refer- 
ence to  a  man  of  skill  of  a  matter  of  which  he  is  personally  cog- 
nisant. It  is  not  essential  that  the  defender  should  be  heard,  but 
he  had  numerous  opportunities  for  being  heard,  and  sibi  impntet  if 
he  did  not  avsdl  himself  of  these  opportunities. 

Lord  Justicb-Clbrk.    I  have  no  difficulty  in  this  case.    I  am 
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Mar.  9. 1852.  very  sotry  to  see  such  objections  brought  forward.  I  thmk  this  a 
_  ^^■''  good  and  valid  decreC)  and  one  to  which  the  Court  is  bound 
Macrae.  to  give  effect.  In  this  case  an  examination  has  been  made  by  an 
arbiter  who  was  skilled  in  the  matter  of  the  reference,  of  the 
injury  done,  by  inspection  previously  to,  during,  and  subsequently 
to  the  alleged  damage  being  done.  He  then  issues  these  notes  of 
his  opinion,  announcing  that  opinion  very  decidedly,  no  doubt ;  but 
it  is  to  be  kept  in  view  that  he  was  personally  qualified  and  se- 
lected by  the  parties.  Then  subsequently  he  transmits  a  copy  of 
his  opinion  to  the  defender,  who  makes  no  objection,  and  expresses 
no  wish  to  be  heard.  Then  notice  is  given  that  the  decree  arbi- 
tral would  be  issued ;  and,  finally,  a  draft  copy  of  the  decree 
arbitral  is  sent,  of  which  the  defender  takes  no  notice.  I  consider 
this  a  valid,  regular,  effectual,  decreet  arbitral,  and  one  against 
which  no  valid  objection  can  be  stated.  As  to  the  amount  awarded 
I  shall  say  nothing,  except  that  had  I  been  in  the  pursuer's  place 
I  should  not  have  allowed  this  use  to  be  made  of  my  field  for  a 
considerably  larger  sum. 

Lord  Mbdwtn.  I  am  entirely  of  the  same  opinion.  The 
parties  here  provide  against  damage,  which  was  then  prospective, 
although  it  was  known  that  it  would  arise,  and,  accordingly,  the 
reference  is  arranged  while  the  damage  was  still  prospective,  and 
the  arbiter  was  fixed  on,  in  order  that  he  might  see  durmg  the 
whole  time  the  nature  of  the  damage  done.  The  knowledge  of 
the  arbiter  was  sufficient,  and  I  think  that  no  other  evidence  was 
originally  contemplated.  He  does  not  say  that  he  would  listen  to 
the  representations  on  the  part  of  the  defenders,  nor  was  any  dis- 
satisfaction expressed ;  he  was  therefore  entitled  to  say  that  before 
a  certain  day  he  would  issue  his  decree,  and  the  defender  is  now 
too  late  in  objecting. 

Lord  Cockburn.  I  am  sorry  that  I  cannot  concur  in  the 
views  that  have  been  expressed.  It  is  said  that  this  was  a  matter 
involving  an  exercise  of  skill ;  and  this,  no  doubt,  is  perfectly  true. 
But  in  itself  the  case  is  as  narrow  as  can  possibly  be.  There 
is  a  regular  deed  of  submission  as  to  the  damage,  but  nothing  is 
said  in  it  as  to  the  arbiter  being  entitled  to  look  to  the  amount  of 
injury  done  without  hearing  parties.  It  is  admitted  that  he  did 
not  hear  parties.  This  course  is  undoubtedly  one  very  irritating 
to  parties,  and  extremely  prejudicial  as  regards  the  mind  of  the 
arbiter  himself.  I  think  the  party  on  seeing  the  award  is  entitled 
to  say,  I  withdraw.  You  have  decided  the  case  without  hearing 
me,  and  I  have  nothing  more  to  say.     There  is  no  vestige  of 
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authority  for  the  contrary  opinion,  most  certainly  none  in  the  Mar.  9.  I8fi2. 

cases  cited  by  the  Lord  Ordinary.      In  one  of  these  it  is  laid 

down  that  it  is  not  merely  the  duty  of  the  arbiter  to  hear  par-  Macrae. 

ties,  but  that  he  is  bound  to  give  them  an  opportunity  of  being 

heard.     He  is  bound,  in  fact,  to  enrol  the  cause.     The  case  of 

j9f ^  Gregar  was  not  a  case  of  this  sort,  and  related  to  certain  farm 

buildings.     The  principle  is  a  general  one,  that  no  arbiter  shall 

decide  or  even  declare  his  opinion  without  hearing  parties.     This 

case  is  no  doubt  a  trifling  one,  but  I  much  fear  that  we  are  injuring 

the  law  by  applying  to  a  case  of  L.60  principles  which  we  would 

not  apply  to  one  involving  L.600,  or  L.6000. 

Lord  Murray.  In  this  case  I  have  no  doubt  that  the  Lord 
Ordinary's  interlocutor  is  perfectly  right  under  the  circumstances. 
And  if  we  do  not  affirm  this  judgment  we  must  set  aside  the  case 
of  M^Oregcr*  Neither  do  we  in  the  smallest  degree  detract  from 
the  decision  in  the  case  of  Longmuir^  which  comprehends  a  class 
of  cases  of  which  this  is  one  of  the  strongest,  where  the  arbiter 
is  himself  considered  the  best  judge.  In  the  present  case  it  was 
contemplated  to  have  two  arbiters,  but  latterly  it  was  considered 
better  to  have  only  one — ^he  required  no  witnesses — he  saw  the. 
condition  of  the  field  before,  during,  and  after  the  meeting,  and 
no  witness  could  tell  him  anything  that  he  might  not  see  with  his 
own  eyes.  In  every  litigated  case  where  the  facts  are  disputed,  the 
arbiter  must  hear  the  parties,  but  we  should  be  injuring  the  prin- 
ciple were  we  to  apply  it  to  a  case  like  the  present,  where  a  pet- 
son  is  chosen  arbiter  on  account  of  his  skill  in  the  matter  referred 
to  him. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

WUUam  Skinner,  W.S.,  Pursuer'a  Agent 
Scott  and  Giliespie,  W.S.,  Defender's  Agents. 


FIRST  DIVISION. 
Andrew  Young  &  Son  v,  Liddbll,  Buownlie  &  Co.  No.  246. 


Brokerage — Principal  and  Agent — Sale — Compensation. — Where  a  broker 
transacted  with  two  different  firms,  and  in  the  course  of  these  transactions 
famished  to  the  one  firm  goods  supplied  by  the  other  firm  on  his  order : 
Held  that  he  could  not  be  considered  as  the  creditor  for  these  goods  as 
regards  the  firm  to  whom  they  were  furnished,  so  as  to  entitle  that  firm 
to  plead  compensation,  but  that  the  firm  that  actually  supplied  the  goods 
were  the  real  sellers  and  the  creditors  of  the  receiving  firm. 
No.  XXII VOL.  I.  2  s 
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Mar.  10. 1852.  This  action  was  originally  raised  in  the  Sheriff-Court  of  Glas- 
T  u  &  V  S^^ '  ^^^  ^^  brought  at  the  instance  of  Andrew  Toung  and 
Browntie,  &c.  Company,  merchants  in  Glasgow,  for  L.158 :  8  :  2,  as  the  price  of 
certain  yams  alleged  to  have  been  furnished  by  them  to  Liddel, 
Brownlie  and  Company,  through  the  pursuers'  agents,  Charles 
Shanks  and  Company,  commission  ageuts  in  Glasgow,  in  Decern* 
ber  1843,  and  January  and  February  1844. 

The  defence  was  that  the  defenders  had  transacted  with  Shanks 
ond  Compam/i  the  commission  agents,  since  1842,  under  an  agree- 
ment or  contract,  whereby,  on  the  one  hand,  the  defenders  en- 
gaged to  manufacture  goods  for  Shanks  and  Company,  and,  on  the 
other  hand.  Shanks  and  Company  engaged  to  supply  the  defenders 
with  cotton  yam  out  of  or  with  which  the  goods  were  to  be  manu- 
factured. A  balance  was  due  the  defenders  by  Shanks  and  Com- 
pany on  these  transactions.  The  yams  received  by  the  defenders 
were  furnished  to  them  under  contract  with  Shanks  and  Company, 
and  to  them  or  with  them  alone  are  the  defenders  bound  to  account 
for  the  furnishings  so  made. 

It  appeared  that  the  furnishings  sent  to  the  defenders  by  Shanks 
and  Company  were  accompanied  by  *  receive-notes.'  These  were 
originally  in  the  following  terms : — ^^  Messrs  Liddell,  Brownlie  & 
Co.,  receive  of  Andrew  Young  &  Son."  The  defenders  conn 
plained  of  this  form  of  receive  notes,  and  they  were  afterwards 
changed  as  follows  : — ^*  Messrs  Liddell,  Brownlie  &  Co.,  receive 
of  Andrew  Young  ft  Son,  on  account  of  C.  J.  Shanks  &  Co." 
This  change,  the  defenders  maintain,  was  meant  to  absolve  them 
from  all  claim  at  the  instance  of  Young  and  Son,  the  real  sellers 
of  the  yam,  and  to  place  them,  the  defenders,  in  all  respects  in 
the  same  situation  as  if  they  had  bought  the  yam  directly  and 
solely  from  Shanks  the  brokers.  The  pursuers,  on  the  other  hand, 
allege  that  the  alteration  in  the  style  of  the  notes  was  made  to  cor- 
rect and  identify  the  purchase  of  yam  made  by  the  defenders 
through  Shanks  and  Company,  and  that  they  were  authorised  to 
receive  payment  for  the  yam. 

Proof  was  led  by  both  parties. 

<<  Charles  Shanks,  the  commission  agent,  deponed,  inter  alia : 
After  the  yams  referred  to  in  receive-notes^  Nos.  6/1  ..  . 
were  furnished  to  the  defenders  by  the  pursuers  on  my  order,  I 
temember  of  one  of  the  defender's  firm  •  .  .  calling  upon  me, 
and  at  his  request  I  accompanied  him  to  the  pursuers',  and  I  think 
we  then  saw  both  Mr  Young  senior,  and  Mr  Young  junior.  The 
subject  of  conversation  which  then  took  place  was  the  form  in 
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wUeb  and  raoenre-notes  had  been  wcmde  onU  The  aud  defender  Mar.  lO.  1852. 
objected  to  the  way  in  which  the  receive-notes,  Nos.  6/1  to  *^^^Yoime^Ao!» 
inclusive,  were  made  out,  and  he  objected  that  they  were  made  BrownUe,  kct 
out  as  if  the  yam  were  delivered  by  the  pursuers  from  themselves, 
and  stated  that  he  wished  the  receive-notes  to  be  made  to  bear 
that  the  yams  were  delivered  as  having  come  from  my  firm.  .  .  . 
I  do  not  think  I  remained  till  the  end  of  the  conference ;  but  my 
impression  was  that  they  came  to  an  amicable  arrangement  of  the 
matter  in  dispute.  The  said  defender  stated,  on  said  occasion, 
that  the  defenders  were  not  to  be  held  liable  to  the  pursuers  for 
the  price  of  the  yarns  which  the  pursuers  might  deliver  to  the 
defenders  on  my  order ;  and  this  was  the  ground  of  the  objection 
he  made  to  the  form  of  the  receive-notes/*  The  receive-notes 
were  then  altered  in  consequence,  as  the  witness  understood,  of 
that  interview  —  the  pursuers  continuing,  on  the  witness'  order,  ' 
to  furnish  yarns  to  the  defenders,  in  the  months  of  February, 
March,  July,  and  August  1849.  **  The  prices  of  the  yarns  so 
delivered  were  settled  betwixt  the  defenders  and  my  firm,  and 
there  was  no  settlement  for  any  of  them  made  betwixt  the  pursuers 
and  the  defenders.  .  .  .  Throughout  my  negociations  with 
the  defenders  they  never  made  any  stipulations  as  to  when,  and 
from  what  quarter,  I  was  to  get  the  yams  I  was  to  furnish  them 
with.  .  •  .  The  next  delivery  of  yams  was  in  December  1843, 
and  January  and  February  1844,  being  the  yams  in  dispute. 
My  understanding  as  to  the  settlement  of  these  yams  was,  that 
they  were  to  be  settled  by  bill,  which  bill  was  to  be  handed  over 
to  the  pursuers.  Interrogated — **  Was  it  your  duty  as  commission- 
agent  to  obtain  settlement  for  the  price  of  the  yam  referred  to  in 
these  account  sales,  and  to  hand  it  over  to  the  pursuer  ?  "  **  I  de- 
pone it  was."  And  as  to  the  particular  yarns  in  question,  *^  I 
never  have  obtained  a  setdement  for  said  yams  until  the  present 
day."  ^*  My  transactions  with  the  defenders  commenced  in  De- 
cember 1842.  The  nature  of  these  transactions  was,  that  on  the 
one  hand  I  gave  them  orders  for  manufactured  cotton  goods,  and 
I  furnished  them  with  yarns,  and  this  continued  to  be  the  charac- 
ter of  our  busmess  transactions  until  they  terminated.  There  was 
no  express  bargain  between  us  on  this  subject.  **  I  sold  their  (the 
defender's)  goods  on  commission,  and  I  rendered  account  sales  to 
them,  charging  my  commission.  I  also  rendered  them  accounts 
current.  .  .  I  see  by  that  account  that  there  was  a  balance  of 
L.104 :  0  : 4  due  by  me  to  the  defenders,  payable  in  cash  on  the  30th 
November  1843.    I  did  not  pay  that  balance  when  due.    I  belieVe 

2s2 
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Mar.  10. 1852. 1  was  present  at  some  interviews  between  the  pursuers  and  defenders 
y  ^^^^  on  the  subject  of  settling  for  the  yarns  furnished  m  December  1843, 
BiownUe,  &c  and  January  and  February  1844.  I  think  the  only  particular  inter* 
view  which  I  remember  was  in  the  pursuers'  place  of  business, 
about  a  month  or  two  ago,  as  far  as  I  recollect,  after  the  sale  of 
the  yarns  in  question.  So  far  as  I  remember,  the  defender,  Mr 
Liddell,  stated  that  he  had  got  the  yarns  in  payment  of  his 
account.  The  pursuer,  Mr  Toung,  stated  that  he  had  not ;  that 
the  yams  had  gone  direct  from  the  pursuers." 

The  Sheriff  (Alison)  adhering  to  the  interlocutor  of  the  Sheriff- 
substitute,  (Skene),  found  for  the  pursuer. 

The  defenders  advocated,  and  the  Lord  Ordinary  (Ivory)  "re- 
calls the  interlocutor  submitted  to  review ;  finds  that  the  advoca- 
tors at  the  date  of  purchasing  the  yarns  in  dispute  had  such  a 
knowledge  of  Shanks  &  Co.'s  general  relation  towards  said  yams 
as  agents  for  the  respondents,  as  well  as  of  the  fact  that  said  yarns 
were  the  actual  property  of  the  respondents,  as  must  in  ordinary 
circumstances  have  excluded  them  from  pleading,  by  way  of  com- 
pensation against  the  respondents'  claim  for  the  yet  unpaid  price, 
any  debt  due  to  them  only  proprio  jwrnine  by  Shanks  &  Co. :  But 
finds,  on  the  other  hand,  sufficient  evidence  in  the  testimony  of 
Charles  Shanks,  as  confirmed  by  the  whole  circumstances  of  the 
case,  and  particularly  by  the  coincident  change  which  appears  on 
express  application  by  the  advocators,  to  have  taken  place,  and 
been  agreed  to  by  all  concerned,  in  the  terms  of  the  receive  notes 
under  which  delivery  was  made  to  the  advocators,  on  which  to 
hold  the  respondents,  from  and  after  February  1843,  and  parti- 
cularly as  regards  the  parcels  of  yarns  now  in  dispute,  as  having 
specially  consented  to  the  advocator  transacting  and  dealing  with 
Shanks  and  Co.  on  the  footing  that  Shanks  and  Co.  alone  were  to 
be  considered  as  their  direct  and  proper  creditors  for  the  price  of 
said  yams,  the  respondents,  on  their  part,  taking  Shanks  and  Co. 
for  their  proper  debtors  and  being  to  have  no  direct  claim  against 
the  advocators  for  said  price ;  and  therefore,  and  in  respect  of  thb 
specialty,  finds  the  advocators  entitled,  in  the  present  action,  to 
compensate  and  set  off  as  against  the  respondents'  demand  the  gene- 
ral balance  (if  any)  due  to  them  in  the  account  proper  between  them 
and  Shanks  and  Co. :  But  as  the  respondents  dispute  that  any  such 
balance  is  truly  due  by  Shanks  &  Co.  to  the  advocators  (as  to 
which  no  discussion  has  hitherto  taken  place)  appoints  the  cause 
to  be  enrolled,  that  this  part  of  the  case  may  now  be  proceeded  in ; 
Meanwhile  reserves  all  questions  of  expenses." 
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Against  this  interlocutor  the  respondents  (pursuers)  reclaimed.  Mar.  lo.  1S63. 
Logan  and  Deaa  for  the  reclaimers  (pursuers).  ^        7^  , 

Permey  for  the  respondents  (defenders  and  advocators).  Brownlie,  &c. 

The  Lord  President.  I  have  not  been  able  to  satisfy  my  mind 
that  there  is  sufficient  proof  to  sustain  the  findings  of  this  inter- 
locutor. The  respondents  knew  that  the  party  with  whom  they 
were  dealing  was  an  intermediate  hand.  Therefore  what  does  the 
case  come  to?  That  notwithstanding  the  general  rule  of  law  to  the 
contrary,  this  intermediate  party  shall  be  held  to  be  then  sole  credi- 
tor. I  desiderate  sufficient  evidence  of  an  agreement  to  that  effect. 
The  evidence  of  Shanks  establishes  that  the  mode  of  transacting 
business  was  by  bill.  If  after  the  alteration  in  the  receive-notes» 
the  system  ofconducting  the  business  altogether  had  been  changed, 
I  would  have  given  weight  to  this  plea ;  but,  under  the  circum- 
stances, I  cannot  agree  with  the  interlocutor  of  the  Lord  Ordinary, 

Lord  Cdninghamb.  I  agree.  It  does  not  appear  to  me 
that  Shanks's  parole  testimony  is  decisive  of  this  question.  He 
does  not  swear  that  the  pursuers  agreed  to  the  arrangement 
proposed  by  the  defender  at  the  conference  with  Mr  Toung. 
On  the  contrary,  he  says  that  they  came  to  an  amicable  ar* 
rangement,  which,  as  far  as  can  be  gathered  from  what  is  reason- 
able and  probable,  was  that  the  notes  should  bear  the  name 
of  Shanks  and  Company,  to  denote  that  they  were  the  com- 
mission agents  through  whom  the  sale  had  been  effected,  (who 
were  not  specified  in  the  first  orders),  and  that  they  were  autho- 
rised to  receive  payment  for  the  yarn.  But  my  opinion  is  also 
formed  on  this,  that  Liddell,  Brownlie  and  Co.,  the  defenders, 
never  made  any  payment  specifically  of  the  yams  in  dispute  even 
to  the  brokers.  This  is  distinctly  sworn  to  by  Shanks.  The 
defenders'  plea  comes  to  this,  that  they  are  entitled  to  set  off  and 
compensate  the  price  of  the  yains  furnished  by  the  pursuers  to 
them  in  January  and  February  1844  through  a  broker,  by  a 
balance  of  an  old  account  settled  between  them  and  the  broker  on 
other  transactions  in  November  1843.  I  think  there  is  nothing 
in  the  case  that  sanctions  such  a  plea,  or  that  can  lead  one  to 
suppose  that  any  of  the  defenders  even  at  the  interview  described 
by  Shanks,  explained  the  nature  of  their  proposition  and  their 
pretension  to  the  pursuers.  They  did  not  say  they  had  large 
transactions  with  Shanks,  as  a  purchaser  of  their  goods,  and 
would  pay  and  compensate  the  pursuers'  price  of  the  yarn  with 
the  price  of  muslins  previously  sold  by  the  defenders  to  Shanks. 
Giving  due  effect  to  all  the  circumstances,  I  am  unable  to  find 
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Muv  10. 1662.  that  the  altered  style  of  the  delivery  orders  imported  an  entire 
-  ^  change  of  the  rights  of  the  parties  and  of  the  character  in  which 
Brownlie,  &c.  they  acted.  The  pursuers  were  still  the  primary  sellers  of  the 
goods.  The  sales  were  effected  through  an  avowed  agent,  who 
still  retained  his  character  of  broker,  with  a  very  small  per  centage 
on  each  parcel.  He  might  have  the  power  of  drawing  the  price 
when  paid ;  but  if  no  price  was  paid,  the  pursuers  had  a  special 
and  preferable  claim  (for  aught  established  in  this  case)  over  the 
unpaid  price  in  the  hands  of  the  defenders.  These  views  are  in 
a  great  measure  founded  on  the  latest  and  best  authorities  on  the 
law  of  principal  and  agent ;  Blackburn  v.  Schoks,  2  Camp.  343 ; 
Paley,  279-281,  et  seq.  I  am  therefore  of  opinion  that  the  reasons 
of  advocation  should  be  repelled. 

Lord  Ivory  adhered  to  his  former  opinion  as  Lord  Ordinary. 
Lord  Fullbrton  was  absent. 

The  Court,  therefore,  by  a  majority,  "  alter  the  Lord  Ordioary's 
interlocutor  submitted  to  review,  and  remit  to  the  Sheriff  sim- 
pUciter :  Find  the  reclaimers  entitled  to  expenses." 

CcrnifbeU  and  Smithy  W.S.,  RedaimerB'  Agents. 

Lochhartj  Mortouy  Whitehead  and  Greig^  W.S.,  Respondents'  Agents. 


FIRST  DIVISION. 

No.  247.  Petition,  Solomon  Arnold. 

Proceta — Sequestration  Statute — Judicature  Act — Decree  hy  DefauUr^ 
Reclaiming  Note — Competency, — Held  incompetent  to  reclaim  against  de- 
cree by  de&ult  in  a  sequestration  case  beyond  ten  days. 

Mar.  10. 1852.     This  was  a  reclaiming  note  praying  to  be  reponed  agunst  a 
-^  y^'    decree  by  default.    To  the  competency  of  this  note  it  was  objected 

Pet  Solomon  ,  r  j  j 

Arnold.  by 

T.  Mackenzie^  that  by  the  Court  of  Session  Act  §11,  the  reclaim- 
ing note  requires  to  be  put  in  within  ten  days  from  the  date  of  the 
interlocutor  reclaimed  against.  The  ten  days  had  here  elapsed ; 
Falla  V.  Graham^  14th  Jan.  1837,  Scottish  Jurist. 

Pattucn^  contra.  The  decision  referred  to  was  in  a  proper 
Court  of  Session  case.  This  interlocutor  is  in  a  process  of  seques* 
tration,  which  is  regulated  by  the  Sequestration  statute.  In  the 
new  Court  of  Session  Act  no  reference  is  made  to  that  statute, 
while  various  other  statutes  regulating  the  forms  of  process  in  the 
Court  of  Session  are  enumerated. 
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Lord  Ivory.     This  does  not  seem  to  be  a  Bill  Chamber  case,  BCar.  lo.  1852. 
and  it  is  not  a  Court  of  Session  case.     It  is  a  case  under  the    ""^^^^ 
Sequestration  Statute,  and  it  appears  to  me  that  the  view  of  it  Arnold.  ^"^"^ 
which  is  taken  by  Mr  Pattison  b  correct,  because  the  late  Judi< 
cature  Act  sets  forth  a  variety  of  statutes  regulating  the  proce- 
dure in  this  Court,  and  it  goes  on,  ^*  and  whereas  it  is  expedient 
that  the  provisions  and  enactments  of  the  said  recited  Acts  should 
be  in  some  respects  altered  and  amended,  &c.*'    Now,  the  Seques- 
tration Statute  is  not  one  of  the  statutes  quoted,  and  therefore  it 
appears  to  me  that  this  is  a  proceeding  regulated  by  another 
statute  not  recited  here. 

The  CocJET  took  time,  and  this  day  gave  judgment.  Having 
consulted  with  the  Judges  of  the  Second  Division,  they  sustained 
the  objection,  and  refused  to  write  upon  the  note. 

Jixmes  Bell,  S.S.C.,  Agent  for  Reclaimer. 
I'komas  Dunn,  S.S.C.,  Agent  for  Respondent. 


FIRST  DIVISION. 

Shbdden  17.  Patrick.  No.  248. 

Process — Reduction,  Sfc. — PreUmmartf  Defence — Relevancy  ofcdlegathns  of 
ISraud^  Vicennicd  Prescription  ofRetour.—A  Scotchman  resided  and  engaged 
in  business  in  America  for  upwards  of  30  years,  during  which  time  he  suc- 
ceeded to  an  heritable  estate  in  Scotland.  He  never  returned  to  Scotland, 
but  died  in  America.  Shortly  before  his  death  he  married  a  woman,  by 
whom  he  had  previously  two  children,  a  son  and  daughter,  having  de- 
clared it  to  be  his  intention  thereby  to  render  them  legitimate.  His  suc- 
cession, however,  was  not  wound  up  and  settled  on  that  footing,  but  a 
collateral  relation  served  heir,  and  entered  into  the  possession  of  the  heri- 
table estate.  Held  (1.)  In  a  reduction,  d:;c.,  at  the  instance  of  the  son 
against  the  author  of  the  latter,  on  the  ground  of  fraud  and  collusion,  ^., 
that  the  &cts  libelled  were  not  sufficient  to  sustain  the  relevancy  of  the 
summons ;  and  (2.)  That  the  vicennial  prescription  applied  and  barred 
the  objection  to  the  retour ;  but  ohservedy  that  the  plea  of  prescription 
would  not  have  barred  an  inquiry  into  the  fraud,  if  relevantly  laid. 

This  was  a  conjoined  process  of  reduction  and  declarator,  and  of  Mar.  lo.  1852. 
a  supplementary  action  of  declarator,  reduction,  and  count  and  reck-    ^^y^^ 
oning,  at  the  instance  of  William  Patrick  Ralston  Shedden,  son  of  p^^^^^^  "' 
the  late  William  Shedden,  merchant  in  New  York,  against  William 
Patrick,  W.S.,  Robert  Shedden  Patrick,  heir-at-law,  or  otherwise 
representing  his  deceased  father,  Dr  Robert  Patrick  of  Trearne,  in 
the  county  of  Ayr,  and  William  Cochrane  Patrick,  advocate,  Esq., 
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Mar.  10. 1853.  q{  Ladyland,  his  tutor-at-law,  beariug  to  proceed  on  various  acts 
Shedden^  of  fraud,  conspiracy,  and  collusion,  concealment  of  fact,  and  wilful 
Patrick.  mistakes  in  law,  with  the  view  of  injuriously  affecting  the  pursuer's 
legal  position,  in  respect  of  the  domicile  of  his  father,  which  was 
alleged  to  be  American,  and  not  Scotch,  and  his  own  legitimacy 
and  rights  of  legal  title  and  birth,  as  his  father's  eldest  son,  heir- 
at-law,  and  successor,  and  all  for  the  purpose  inter  alia^  of  pre- 
venting the  pursuer  m  that  character  from  claiming  the  lands  of 
Rough  wood  and  others  in  the  county  of  Ayr,  which  formerly  belong- 
ed to  the  pursuer's  father,  William  Shedden,  and  now  in  posses- 
sion of  the  defender,  William  Patrick,  W.S.  The  summons  called 
for  production  of,  and  concluded  to  have  set  aside  the  retour  of  ser- 
vice obtained  by  the  defender's  author,  and  the  titles  thereon ;  also 
certain  decrees  and  judgments  pronounced  by  the  Court  of  Session 
and  House  of  Lords,  under  gross  error  in  fact  and  in  law,  with 
other  collusive  and  fraudulent  proceedings,  adopted  in  order  to 
defeat  the  pursuer's  just  and  legal  rights. 

The  production  was  not  satisfied,  but  preliminary  defences  were 
given  in  for  both  defenders,  to  the  effect  that  the  pursuer  has  no 
title  to  pursue  the  action,  in  respect  he  does  not  possess  the  cha- 
racter set  forth  in  the  summons ;  that  the  actions  were  barred  by 
the  vicennial  prescriptions  of  retours,  that  the  judgments  sought 
to  be  set  aside  formed  a  res  judicata^  and  could  not  now  be  chal- 
lenged ;  that  there  was  here  acquiescence  and  mora  on  the  part  of 
the  pursuer ;  and  that,  generally,  the  summons  was  irrelevant  to 
infer  its  conclusions. 

On  these  preliminary  defences  a  record  was  made  up,  and  the 
Lord  Ordinary  (Wood)  reported  the  cause  to  the  First  Division 
of  the  Court,  in  terms  of  the  14th  sec.  of  the  Act  13  and  14  Vict, 
c.  36,  and  granted  warrant  to  enrol  in  the  Inner  House  rolls. 

The  case  being  called  for  debate,  Macfarlane^  Neaves^  and  Alan- 
creiff^  appeared  and  argued  for  the  pursuer. 

Mure^  Ross^  the  Solicitor*  General^  the  Dean  of  Faculty^  and 
Lord  Advocate^  were  for  the  defenders. 

The  nature  of  the  facts,  and  the  arguments  of  counsel,  will  be 
sufficiently  seen  from  the  judgment. 

The  Lord  President.  I  have  now  to  announce  to  the  counsel 
and  the  parties,  that,  after  the  fullest  deliberation  on  the  c^se,  and 
the  very  elaborate  argument  submitted  to  us,  the  Court  has 
formed  an  unanimous  opinion,  which  will  now  be  delivered  by 
Lord  Fullerton. 
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Lord  Fullbrton.  These  actions  are  brought  to  set  aside,  Mar.  lo.  ISAS. 
first,  the  retour  of  the  service,  dated  25th  October  1799,  of  the  ''-'^'""^ 
4ate  Dr  Robert  Patrick,  in  the  lands  of  Rough  wood,  as  the  lawful  „  Patrick. 
heir  of  Mr  Shedden,  the  father  of  the  pursuer,  with  the  titles  which 
have  followed  upon  it;  and,  secondly,  the  judgments  pronounced 
by  this  Court  in  1803,  and  the  House  of  Lords  in  1808,  suc- 
-cessively  repelling  the  reasons  of  reduction  urged  against  the 
retour  on  behalf  of  the  present  pursuer,  by  the  factor  loco  tutoris 
appointed  to  him  by  the  Court.  The  preliminary  defence  on 
which  we  have  heard  the  argument,  involved  three  points.  First, 
the  alienage  of  the  pursuer ;  secondly,  the  vicennial  prescription 
of  retours ;  and,  thirdly,  the  palpable  irrelevancy  of  these  sum- 
monses, even  assisted  as  they  are  by  the  condescendence.  On 
the  first  point,  that  of  the  alienage,  I  should  have  great  diffi- 
culty in  sustaining  it  as  a  conclusive  defence  at  this  stage  of  the 
procedure;  as  a  substantive  ground  of  defence,  we  should  not 
I  think,  in  hoc  stcUu^  do  more  than  reserve  the  consideration  of 
that  plea  till  the  production  was  satisfied,  and  the  merits  of  the  case 
^fore  us. 

But  really  this  is  of  little  importance ;  for  the  next  ground  of 
defence  truly  confines  the  pursuer's  action  to  the  allegations  of 
fraud  and  conspiracy,  and  clearly  excludes  the  consideration  of  any 
error,  either  of  fact  or  law,  in  the  proceedings  now  brought  under 
challenge.  This  defence  is  the  vicennial  prescription ;  and  upon 
this  I  am  not  prepared  to  say  that  it  would  exclude  a  relevant  and 
specific  charge  of  fraud,  though  it  might  and  must  exclude  all  other 
reasons  of  reduction.  The  object  of  the  statute  seems  to  me  to 
secure  the  service  from  all  challenge  on  the  ground  of  error,  from 
whatever  source  that  error,  qua  error,  arose.  But  I  should  most 
certainly  hesitate  to  find  that  it  was  intended  to  apply,  and  did 
apply  to  the  case  of  that  error  being  induced  by  the  positive  frau- 
dulent act  of  the  party  benefited  by  the  service,  or  of  any  one  em- 
ployed by  him.  But  then  the  admission  of  the  defence  under  these 
qualifications,  just  raises  the  question  involved  in  the  third  ground 
of  defence,  which  we  all  must  consider  as  the  substantial  one,  viz., 
whether  there  is  in  these  summonses,  explained  as  they  are  by  the 
condescendence,  such  a  specific  and  relevant  allegation  of  fraud 
as  can  be  received  by  the  Court.  And  that  leads  us  to  consider 
in  what  sense  the  expression  relevant  is  here  used.  There  is  no 
doubt  that  the  general  allegations  of  fraud  are  not  spared  either  in 
these  summonses  or  the  condescendence.  And,  accordingly,  in  the 
•argument  for  the  pursuer,  it  was  said  that  in  discussing  the  ques- 
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liar.  10. 1862.  tion  of  relevancy,  we  must  hold  dioae  allegations  pro  vmiaief  and 
sh  hT^"^*^  at  once,  as  a  matter  of  course,  order  the  defenders  to  satisfy  the 
Patrick.  production,  because  the  defenders  cannot  dispute  that,  if  fraud  is 
proved,  the  action  is  well  founded.  But  this  is  going  rather  too 
summarily  to  work  in  a  matter  of  this  kind.  It  is  not  enough  for 
a  party,  founding  a  reduction  on  the  head  of  fraud,  to  state  that 
fraud  has  been  committed.  Fraud  is  a  general  term,  to  be  in"* 
ferred  from  specific  acts.  The  party  then  must  state  in  what  the 
fraud  consists,  and  what  the  acts  are  from  which  the  existence  of 
fraud  is  to  be  inferred.  And  if  the  facts  which  he  does  state  are 
clearly  insufficient  to  support  such  an  inference,  or  what  is  worse, 
are  absolutely  inconsistent  with  such  an  inference,  the  objection 
of  irrelevancy  must  be  sustained.  Not  that  the  general  allegation 
of  fraud  is  in  itself  irrelevant,  but  that  the  acts,  as  averred,  are 
irrelevant  to  support  die  general  allegation.  It  is  then  to  the  al- 
leged acts,  from  which  fraud  is  said  by  the  pursuer  to  be  neces- 
sarily inferred,  that  we  must  look  in  discussing  the  point  of  irrele- 
vancy. And  I  must  say,  that  in  all  my  experience,  I  never  saw 
an  action  put  on  grounds  so  vague,  so  shadowy,  and  so  inconsiS'- 
tent.  For  it  is  to  the  contents  of  the  summonses  alone  that  we 
must  look  in  this  discussion.  And  for  this  reason  I  think  a  good 
part  of  the  argument  on  both  sides  was  out  of  the  limits  of  the  only 
point  of  the  case  now  before  us,  which  must  depend,  not  on  ex- 
traneous evidence,  but  on  the  facts  or  documents  as  set  out  in  the 
summons  itself. 

Now  the  first  thing  which  must  strike  every  one,  is,  that  the 
letters  as  they  are  set  out  in  the  summonses  are  absolutely  n^gSr 
tive  of  any  fraudulent  intent  whatever.  They  are  the  letters  ctf 
persons  who  had  interests  adverse  to  that  of  the  pursuer,  and  of 
course  were  lawfully  entitled  to  defmd  their  own  interests,  but 
who  were  at  the  same  time  desirous  that  those  of  the  pursuer 
should  be  fiurly  protected,  and  who  recommended  the  steps  neces- 
sary for  that  purpose.  Dr  Robert  Patrick  was  .the  recognised 
heir-at-law  of  Mr  Shedden  in  America,  who  was  understood  to 
be  unmarried.  On  his  death-bed,  that  gentleman,  by  his  letter 
dated  12th  November  1798,  founded  on  in  the  summons,  in- 
formed his  nephew,  the  defender  William  Patrick,  that  he  had 
married  Miss  Anne  Wilson,  by  whom  he  had  two  children,  a  boy 
and  a  girl ; — an  event  of  which  Mr  Patrick  had  been  previously 
apprised  by  a  letter  from  his  brother  John  Patrick,  in  New  York, 
dated  a  few  days  before.  This  might  be  most  natural  and  proper 
on  the  part  of  Mr  Shedden,  but  it  is  certainly  not  going  too  far  to 
say,  that  a  death-bed  marriage,  entered  into  for  the  sole  purpose 
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of  confeifiog  on  the  wife  and  children  a  status  and  pecuniary  rights,  Mar.  lo.  1852 
vhich  the  party  withheld  from  them  till  he  was  about  to  leaTe  this 
world,  approaches  very  nearly  to,  and  is  likely  to  be  yiewed  as  a  Patrick. 
somewhat  harsh  interference  with  the  rights  of  those  whom, 
till  that  moment,  he  had  left  in  the  expectation  of  his  succession. 
It  is  not  to  be  wondered  at  then,  that  the  Patricks,  and  among 
others  the  defender  William  Patrick,  lost  no  time  in  ascertaining 
bow  the  law  of  the  case  stood.     And  tlie  result  was  the  clear 
opinion  ot  American  counsel,  also  referred  to  in  the  supplementary 
summons,  dated  20th  May  1799,  that  the  marriage  was  good,  but 
had  not  the  effect,  by  the  law  of  America,  of  rendering  die  child- 
ren legitimate.     In  these  circumstances  it  was  perfectly  natural 
that  William  Patrick  should  have  no  scruple  in  taking  the  steps 
for  carrying  through  his  brother's  service,  which  accordingly  took 
place  on  the  25th  October  1799.     But  the  statement,  repeated 
both  in  the  summons  and  in  the  argument,  that  tiiis  was  done 
while  all  the  time  William  Patrick  was  acting  as  the  guardian  of 
the  pursuer,  is  a  striking  instance  of  the  incongruity  of  the  general 
allegations  of  the  summons  witii  the  documents  founded  on  it.     For 
at  page  8  of  the  original  summons  there  is  to  be  found  at  length 
a  letter  from  William  Patrick  to  the  American  executors,  before 
tile  pursuer  urrived  in  Scotiand,  in  which  he  says  he  cannot  accept 
of  the  appointment  of  guardian,  being  obliged  to  attend  to  the  in- 
terest of  his  brother,  who  claimed  to  be  heir  to  the  deceased  Wil- 
liam Shedden.     Mr  William  Patrick,  though  he  had  obtained  the 
service  of  his  brother  in  the  lands  of  Roughwood,  was  of  course 
professionaliy  aware  that  this  procedure,  taken  periculo  petentis, 
left  the  matter  of  right  still  open ;  and  he  very  naturally  points 
out  to  the  American  executors  how  that  question  is  to  be  tried. 
This  letter  is  expressly  founded  on  in  the  supplementary  summons, 
and  is  to  be  found,  page  262  of  print.     It  is  a  very  important 
feature  of  the  case  for  the  defender  Mr  William  Patrick,  fiilly 
and  satisCactorily  explaining  the  motives  by  which  he  was  actuate 
ed.     And  the  whole  of  the  other  letters  founded  on  in  the  sum- 
monses as  passing  between  William  Patrick  and  his  brothers 
are  of  the  same  complexion  and  character.     Taking  them  accord- 
ing to  their  literal  and  unequivocal  meaning,  it  is  impossible  to 
conceive  any  series  of  writings  more  utterly  and  absolutely  incon* 
Sistent  with  the  charge  of  fraud  which  they  are  brought  forward 
to  support.     No  doubt  that  is  not  always  conclusive.     The  as- 
sumption of  the  fairest  and  most  honest  motives  is  often  the  cloak 
for  designs  of  a  very  different  character ;  and,  aocordmgly,  the 
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Mar.  10. 1852.  summonses  aver  that  they  were  all  parts  of  a  scheme  for  defraud- 
.,^*-*.^^'  inff  the  pursuer  of  his  lust  rurhts.  The  statement  already  quoted, 
t .  Patrick.  m  support  of  which  these  letters  are  referred  to,  is  that  ^*  these 
parties  conspired  together  for  the  fraudulent  purpose  of  neutralis- 
ing the  object  which  their  uncle  had  in  view,  of  legitimating  the 
children.'"  But  when  a  party  founds  on  letters  in  evidence  of 
fraud  and  conspiracy,  which,  according  to  their  clear  and  literal 
meaning,  express  no  such  intent,  but  the  reverse,  it  lies  on  him, 
in  order  to  support  the  relevancy  of  his  statements,  to  set  out  the 
facfs  from  which  the  conspiracy  is  to  be  inferred,  and  a  colour  is 
thus  to  be  given  to  the  letters  essentially  difiPerent  from  that  which 
they  present  to  the  uninformed  eye  of  those  who  peruse  them. 
Now  on  all  this,  these  summonses,  assisted  as  they  are  by  the  con- 
descendence,  seem  an  absolute  blank.  There  is  not  one  fact  set 
forth  which  bears  the  slightest  resemblance  to  an  act  of  conspiracy 
between  William  Patrick  and  his  brother  to  defeat  the  rights  of 
the  pursuer.  The  pursuer  says,  indeed,  that  these  parties  did 
conspire ;  but  in  what  the  conspiracy  consisted,  how  it  was  con- 
ducted and  carried  through,  is  a  matter  on  which,  though  essen- 
tial to  every  relevant  charge  of  fraudulent  conspiracy,  we  have 
no  information  whatever. 

•This  defect  seems  quite  fatal  to  the  allegation  of  conspiracy. 
But  it  is  said  that  all  these  letters  were  written,  and  all  the  steps 
recommended,  on  the  footing  of  the  late  Mr  Shedden  having  been 
a  domiciled  American,  while  the  defender,  Mr  Patrick,  and  his 
brothers  knew  that  his  domicile  at  the  time  of  his  marriage  and 
death  was  Scotland.  Their  knowledge  of  that  as  a  fact  is  the  sting 
of  the  whole  charge  of  fraud.  Now  in  considering  the  admitted 
facts  of  the  case,  according  to  the  ordinary  apprehension  of  man- 
kind, the  question  naturally  suggests  itself  how  William  Patrick 
or  his  brothers,  charged  with  fraudulent  concealment  or  conspir- 
acy, knew  that  William  Shedden,  who  had  lived  and  died  in  Ame- 
rica, and  had  not  seen  his  native  land  for  about  thirty  years,  con- 
tinued to  be  a  domiciled  Scotchman  till  the  day  of  his  death.  And 
the  affirmative  of  that  question  is  evidently  essential  to  the  pur- 
suer's case,  when  put  on  fraudulent  concealment. 

Accordingly  the  attempt  to  answer  it  is  made,  and  it  is  founded 
on  certain  letters,  which,  however,  merely  shew  what  was  natural 
enough,  that  William  Shedden,  like  many  of  his  countrymen, 
looked  with  hope  and  satisfaction  to  the  possibility  of  his  re- 
turn at  one  time  or  another  to  his  native  land.  And  after  all 
we  heard  in  argument,  I  must  say  that  I  am  not  satisfied  that, 
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even  according  to  what  the  pursuer  considers  the  improved  and  Mar.  lo.  1852. 
matured  law  of  domicile,  any  case  has  yet  occurred  in  which  Q-Tr^^**^ 
such  mere  expressions  of  hope  and  intention  to  return  to  hisr.  Patrick. 
own  native  country,  have  been  held  to  take  off  the  effect 
of  the  de  facto  corporeal  residence  of  the  party  in  a  foreign 
land.  No  doubt,  if  the  pursuer  could  have  founded  on  letters  or 
extraneous  evidence  shewing  that  the  parties  possessed  this  know* 
ledge,  he  might  have  had  something  like  a  case.  But  when  he 
infers  the  fraud  merely  from  the  letters  just  alluded  to,  and  no* 
thing  else,  he  is  evidently  inferring  fraud  from  nothing  but  a  mis- 
apprehension in  law  on  a  point  of  great  nicety  and  difficulty,  on 
which,  I  venture  to  say,  nine-tenths  of  the  lawyers  of  that  day, 
and  the  whole  of  the  uninitiated,  would  have,  in  the  most  excel- 
lent fatth,  come  to  the  same  conclusion.  Mr  William  Patrick  and 
his  brothers  might  be  right  or  wrong  in  that  view ;  but  the  pro- 
position that,  even  if  ultimately  found  wrong  in  the  law,  their  con- 
duct must  necessarily  be  held  to  be  tainted  with  fraud,  is  one  to 
which  no  court,  following  the  dictates  either  of  law  or  common 
sense,  could  give  the  slightest  countenance.  Holding  then,  as  I 
must  do,  from  the  analysis  of  the  import  of  these  summonses,  that 
the  whole  charge  of  fraud  rests  on  this  assumption,  I  can  come  to 
no  other  conclusion  than  that  the  statements  are  utterly  irrelevant 
to  suppdrt  the  conclusions  of  the  actions.  And  this  would  be  the 
necessary  result  even  if  the  subject  of  reduction  were  confined  to 
the  service  of  Robert  Patrick.  That,  as  I  have  already  stated,  is 
protected  by  the  vicennial  prescription  from  all  ground  of  chal- 
lenge except  fraud.  If  fraud  is  not  relevantly  averred,  the  sum- 
monses cannot  be  sustained. 

But  the  case  assumes  a  still  more  hopeless  aspect  for  the  pur- 
suer, when  we  consider  what  followed  on  the  service — I  mean 
the  judgments  of  this  Court,  and  the  House  of  Lords  confirming 
it.  This  action  is  brought  against  the  parties  who,  it  is  said,  took 
the  benefit  of  these  judgments  sought  to  be  reduced.  The  ground 
of  it,  and  the  sole  ground  of  it,  is  the  concert  or  conspiracy  be- 
tween those  parties  and  Mr  Hugh  Crawfurd,  the  factor  loco  tutoris 
to  the  pursuer,  appointed  to  protect  the  pursuer's  interest.  Yet 
neither  that  person,  nor  any  one  representing  him,  is  called  as  a 
defender ;  and  the  single  fact,  from  which  the  pursuer  chooses  to 
infer  fraud  or  collusion,  is,  that  the  fact4)r  hco  tutoris  and  his  ad- 
visers did  not  advance  a  plea  or  proposition  in  law,  which  he, 
assisted  by  the  new  lights  lately  obtained,  thinks  would  have  led 
to  a  different  judgment.     For,  as  has  been  already  remarked,  the 
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Mar.  10. 1852.  sole  foundation  of  the  charge  of  fraud  or  collusion  is,  that  the 
^S^^^^'    factor  loco  tutoris  and  his  advisers  did  not  bring  forward  die  plea, 

Shedden  v.  •>•  i-ii-M-niti 

Patrick.  that  though  the  residence  de  facto  of  the  late  Mr  Shedden  was 
America,  still  his  domicile  was  Scotland.  But  how  can  socb  a 
charge  be  listened  to  after  the  case  was  put  under  the  guidance 
of  eminent  counsel  ?  They  were  the  parties  to  determine,  on  their 
own  professional  responsibility,  how  the  case  was  to  be  conducted. 
Their  silence  on  the  legal  propontion  on  which  the  whole  of  the 
present  actions  rest,  is  to  be  ascribed  to  one  of  two  causes*  They 
either  held  that  the  domicile  of  William  Shedden  could  not  in  law  be 
separated  from  his  residence,  so  as  to  afiect  the  consequences  of 
the  marriage ;  or,  if  they  took  a  different  view,  the  presumption 
is,  that  they  made  the  necessary  inquiries  into  all  the  circumstances 
of  fact  by  which  that  different  view  could  be  supported,  and  found 
those  circumstances  insufBcient.  But  whether  the  case  was 
well  argued  or  not,  or  judiciously  conducted  or  not,  can 
any  one  listen  to  the  proposition,  that  the  factor,  the  formal 
dominus  UtiSy  must  be  held  liable  to  the  imputation  of  fraud 
or  collusion,  because  the  counsel,  the  best  which  the  bar 
could  afford,  did  not  take  that  particular  view  of  the  law  of  do-^ 
micile  which  the  pursuer  now  assumes  to  be  the  true  one? 
But,  the  case  of  the  pursuer  will  be  found  not  to  rest  on 
fraud  at  all.  The  fraud  lies,  and  so  it  is  put  by  the  pur- 
suer himself,  in  the  failure  to  bring  forward  a  certain  legal 
proposition,  which  is  said  to  have  been  omitted  in  the  pleadings 
in  tile  former  reduction,  and  which,  according  to  the  pursuer's 
view,  would  now  warrant  a  different  conclusion.  But  even  hold- 
ing that  view  to  be  the  sound  one,  what  does  it  come  to  but  this, 
that  the  pursuer  under  the  cover  of  a  charge  of  fraud,  in  itself  un- 
tenable according  to  his  own  summonses,  is  attempting  to  obtain 
a  review  of  the  judgment  of  this  Court  and  the  House  of  Lords, 
on  a  matter  of  law  which  had  not  been  brought  under  the  notice 
of  either  tribunal ;  a  review  which,  by  the  force  of  the  vicennial 
prescription,  is  entirely  incompetent  and  inadmissible  ?  For  if  the 
allegation  of  fraud  is  indispensable  to  get  the  better  of  that  pre- 
scription as  applicable  to  a  bare  retour,  a  fortiori^  is  it  indispen- 
sable, when  that  retour  has  been  confirmed  by  judgments  of  this 
Court  and  the  House  of  Lords? 

On  these  grounds  the  objections  to  the  relevancy  of  these  sum- 
monses ought  to  be  sustained  and  the  defenders  assoilzied. 

The  Court  pronounced  the  following  interlocutor : — "  Edin-- 
burgh^   l^th  March  1852. — The  Lords,  on  the  report  of  Lord 
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Wood)  having  considered  the  record  and  productions,  and  having  Mar.  lo.  1852. 
heard  the  Counsel  for  the  parties,  sustain  the  defences  pleaded  by 
the  defenders  against  the  relevancy  of  the  grounds  of  action  set  Patrick. 
forth  in  the  conjoined  summons  and  supplementary  summons  of 
declarator,  reduction,  and  count  and  reckoning :  Dismiss  the  said 
actions,  and  assoibsie  the  defenders  from  the  whole  conclusions 
thereof:  Find  the  defenders  entitled  to  their  expenses:  Appoint 
accounts  of  expenses  to  be  lodged :  And  remit  to  the  Auditor  to 
tax  the  same  and  to  report." 

Gibsan-CraigSy  DcUziel  Sf  Brodie,  W.S.,  Agents  for  the  Pursuer. 
Chrigtapher  Dauglasj  W.S.,  Agent  for  the  Defender,  William  Patrick. 
James  M^Ewen^  W.S.,  Agent  for  R.  S.  Patrick. 


SECOND  DIVISION. 

Thb  Stirling  and  Dunfbrmunb  Railway  Company  v.  The     No.  249. 
Edinburgh  and  Glasgow  Railway  Company. 

RcMwa^ — Leave  under  StatfUe — Agreement. — Where  a  statute  provided 
for  the  lease  of  a  railway  to  another  railway  company,  which  leased  line 
WftB  to  be  accepted  in  portions  as  it  was  made — Held,  in  a  declarator  of 
right  under  the  lease,  and  to  have  the  obligations  in  the  same  implemented, 
that  it  was  no  defence  to  the  action  that  a  private  agreement  had  been 
made  between  the  parties,  which  set  forth  different  terms  of  lease ;  and 
that  the  pursuers  were  not  bound  to  wait  till  the  whole  line  originally 
contracted  for  was  completed. 

In  thb  action  the  pursuers  sought  to  have  it  found  and  declared  Mar.  lo.  1S52. 
**  that  the  Railway  and  Branch  Railways,  authorised  to  be  con-    .^*T^^"*^ 
atructed  by  Hhe  Stirling  and  Dunfermline  Railway  Act,  1846/Dunfeni^^L 
*  The  Stirling  and  Dunfermline  Railway  (Amendment  and  Devia*^®- *•  ^^^^P- .. 
tions)  Act,.  1848,'  and  *  The  Stirling  and  Dunfermline  Railway  Co. 
(Deviation,  Extension  of  Time,  and  Amendment)  Act,  1849,'  are, 
under  the  provisions  of  these  several  acts,  leased  to  the  defenders 
for  a  period  of  thirty  years  from  that  completion,  or  from  the  com- 
pletion of  any  part  thereof.    And  further,  that  it  ought  and  should 
be  found  and  declared,  by  decree  foresaid,  that  the  portion  of  the 
said  Railway  now  completed,  situated  between  the  joint  station 
of  the  Edinburgh,  Perth,  and  Dundee  Railway,  and  the  Stirling 
and  Dunfermline  Railway,  in  or  near  to  the  town  of  Dunfermline, 
and  the  station  of  the  StirUng  and  Dunfermline  Railway  in  the 
town  of  Alloa,  extending  to  thirteen  miles  six  furlongs  and  ninety 
yards  or  thereby,  is,  by  virtue  of  the  said  Acts  of  Parliament, 


620  CASES  DECIDED  IN  THE  No,  249, 

Mar.  10. 1852.  vested  in  them  from  and  since  the  4th  day  of  December  1850,  and 
Stirling  and  ^"^^"8  ^^®  ^^  period  of  thirty.five  years,  subject  to  the  condi- 
Dnnfcmi.Kaii.tions  Contained  in  the  said  Acts,  and  that  the  said  defenders  are. 
ADdGias.  Raii.^"™8  ^^^  ^^^  period,  bound  to  take  and  hold  the  same  in  lease, 
^^'  and  to  maintain  the  works  so  completed  in  good  and  suiBcient 

order,  and  to  pay  to  the  pursuers  an  annual  fixed  rent  or  cooaide* 
ration  for  the  use  thereof,  at  the  rate  of  four  per  cent,  on  the  whole 
amount  expended  by  the  pursuers  in  obtaiuing  the  said  several 
Acts,  and  in  completing  the  said  portion  of  railway,  as  the  said 
amount  shall  be  ascertained  and  fixed  by  John  Miller,  civil  en- 
gineer in  Edinburgh ;  whom  failing,  by  the  engineer  of  the  Edin- 
burgh and  Glasgow  Railway  Company  for  the  time  being ;  apd 
also  to  pay  to  the  pursuers  a  further  fluctuating  and  contingent 
rent  or  consideration,  equal  to  one-half  of  the  whole  receipts 
which  shall  appear  from  the  books  of  the  said  defenders  to  have 
been  drawn  by  them  during  the  preceding  year,  in  respect  of  the 
traffic  of  the  said  portion  of  railway,  after  deducting  the  said  fixed 
rent  of  four  per  cent.,  and  a  sum  equal  to  35  per  cent,  on  such 
gross  receipts,  in  respect  of  the  expense  of  maintaining  and  work- 
ing the  same ;"  reserving  to  the  pursuers  ail  farther  claim  for  the 
contingent  or  fluctuating  rent  before  mentioned,  and  likewise  all 
claim  for  damages  competent  at  the  pursuers'  instance  against  the 
said  defenders,  for  the  loss  sustained  and  to  be  sustained  by  them, 
by  and  through  the  failure  of  the  defenders  to  implement  their 
obligations  above  written. 

The  defenders  pleaded  an  agreement  which  they  had  made 
with  the  pursuers,  and  which  proceeded,  as  a  fundamental  condi- 
tion, upon  the  footing  that  it  should  be  null,  in  the  defenders* 
option,  if  a  connection  between  the  Edinburgh  and  Glasgow  and 
Stirling  and  Dunfermline  lines  should  not  be  obtained  ;  and  that 
connection  not  having  been  legalised,  the  defenders  cannot  be 
compelled  to  take  the  line  in  lease.  They  also  pleaded,  that  as 
only  a  portion  of  the  line  had  been  completed,  and  that  a  mere 
fragment,  incapable  of  being  worked  by  itself  to  advantage,  the 
lease  could  not  be  held  binding  on  them ;  and  the  obligation  to 
take  a  part  of  the  line  being  conditional  upon  the  executbn  of  the 
lease,  the  whole  line  of  1846,  which  included  an  independent  ter- 
minus on  ground  now  otherwise  occupied,  and  which  condition^ 
therefore,  the  pursuers  cannot  now  fulfil,  this  obligation  cannot 
be  enforced  against  the  defenders. 

The  Lord  Ordinary  (Cowan)  pronounced  an  interlocutor,  by 
which  he  '^  Finds  that,  according  to  the  sound  construction  of  the 
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Statutes  libelled  on,  the  leasing  provisions,  and  clauses,  therein,  M«r.  lo.  1862. 
have  come  into  operation  as  regards  that  portion  of  the  pursuer's g^jf" ^  *, 
line  of  railway  which  has  been  completed,  as  the  same  is  described  Dimferm.RaiL 
in  the  summons ;  and  that  the  said  clauses  and  provisions  fall  to^^Q^^^ 
be  implemented  by  the  defenders,  as  lessees  of  the  railway  under  Co. 
the  said  statutes:    Therefore,  finds,  decerns,  and  declares,  in 
terms  of  the  declaratory  conclusions  of  the  libel,  and  appoints  the 
cause  to  be  enrolled,  with  a  view  to  the  farther  procedure  therein 
under  the  other  conclusions  of  the  libel." 
The  defenders  reclaimed. 

Patton  and  Neaves  for  the  reclaimers. 

Brtice^  Marshall^  and  the  Solicitor*  General  (Inglis)^  for  the  re- 
spondents. 

The  Court  were  of  opinion  that  the  pleas  maintained  by  the 
Edinburgh  and  Glasgow  Company  afforded  no  answer  to  the 
action,  but  they  thought  that  the  interlocutor  of  the  Lord  Ordi- 
nary should  be  made  more  special,  and  pronounced  an  interlocutor 
by  which  they  *'  Repel  all  the  defences  stated  on  record  against  the 
conclusions  of  the  present  action :  Find  that  it  is  proved  by  the 
certificate  of  Mr  Miller,  the  engineer  named  in  the  statute  libelled 
on,  dated  4th  December  1850,  and  not  disputed,  that  the  whole 
portion  of  the  Stirling  and  Dunfermline  Railway  from  the  station 
at  Dunfermline  to  the  station  in  or  near  to  ^he  town  of  Alloa, 
being,  in  whole,  above  thirteen  miles  and  six  furlongs,  has  been 
completed  and  executed  to  the  satisfaction  of  the  said  John  Miller, 
and  must  now  be  taken,  under  the  statute  libelled  on,  in  lease  by 
the  Edinburgh  and  Glasgow  Railway  Company,  defenders  in  the 
action ;  and  the  powers  conferred  by  the  statutes  on  the  Stirling 
and  Dunfermline  Company,  in  regard  to  the  management  and 
working  of  the  said  portion  of  the  line,  now  vest  in  the  said  Edin- 
burgh and  Glasgow  Company,  and  may  be  exercised  by  them : 
Find  that  the  contract  of  lease  constituted  by  the  statute  1846,  of 
the  line  of  the  Stirling  and  Dunfermline  Railway,  took  effect  and 
came  into  operation  so  soon  as  the  above  certificate  was  granted 
by  the  sdd  John  Miller,  and  that  the  portion  so  completed  must 
be  taken  by  the  Edinburgh  and  Glasgow  Company  under  the  pro- 
visions, obligations,  and  conditions  of  the  said  lease,  as  specified 
in  the  said  statutes,  as  fair  implement  pro  tanto  of  the  said  con- 
tract of  lease  :  Find  it  not  averred  that  there  has  been  any  undue 
delay  on  the  Stirling  and  Dunfermline  Company  in  proceeding  to 
complete  the  remainder  of  the  line  to  the  town  of  Stirling,  and 
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Mar.  10. 185^.  that  they  are  bound  to  proceed  in  the  formation  and  execution  of 
^"^^^^^"^  the  same  with  all  convenient  apeed :  Find  that  the  Stirling  and 
Dcmfenn^BaiL  Dunfermline  Railway  Company  have  acquired  all  the  ground  which 
^dowsk-L**  ^^  neceaaary  for  them  to  obtain  in  order  to  carry  the  railway 
Co.  to  the  western  extremity  of  the  line  at  or  near  Stirling,  described 

in  the  Act  of  1846  :  Find  that  the  Edinburgh  and  Glaagow  Com- 
pany have  assigned  no  valid  reason  for  not  fulfilling  their  part  of 
the  contract  of  lease  constituted  by  the  statute  1-846,  and  con- 
tinued by  the  other  statutes  libelled  on,  or  for  not  now  entering 
into  possession  of  the  portion  of  the  said  railway  now  completed 
under  the  said  statutory  contract  of  lease :  Therefore,  find,  decern, 
and  declare,  that  the  portion  of  the  said  railway  now  completed, 
situated  between  the  joint  station  of  the  Edinburgh,  Perth,  and 
Dundee  Railway,  and  the  Stirling  and  Dunfermline  Railway,  in 
or  near  to  the  town  of  Dunfermline,  and  the  station  of  the  Stirling 
and  Dunfermline  Railway,  in  the  town  of  Alloa,  extending  to 
thirteen  miles,  six  furlongs,  and  ninety  yards,  or  thereby,  is,  by 
virtue  of  the  said  Acts  of  Parliament,  vested  in  the  defenders 
from  and  since  the  4th  day  of  December  1850,  and  during  the 
period  of  thirty-five  years  thereafter,  subject  to  the  conditions 
contained  in  the  said  acts ;  and  that  the  said  defenders  are,  during 
the  said  period,  bound  to  take  and  hold  the  same  in  lease,  and  to 
maintain  the  works  so  completed  in  good  and  sufficient  order,  and 
to  pay  to  the  pursers  an  annual  fixed  rent  or  consideration  for 
the  use  thereof,  at  the  rate  of  four  per  centum  on  the  whole  amount 
expended  by  the  pursuers,  in  obtaining  the  said  several  acts,  and 
in  completing  the  said  portion  of  railway,  as  the  said  amount  shall 
be  ascertained  and  fixed  by  John  Miller,  civil  engineer  in  Edin- 
burgh, whom  failing,  by  the  engineer  of  the  Edinburgh  and  Glas- 
gow Railway  Company  for  the  time  being ;  and  also,  to  pay  to  the 
pursuers  a  further  fluctuating  and  contingent  rent  or  consideration, 
equal  to  one-half  of  the  whole  receipts,  which  shall  appear  from 
the  books  of  the  said  defenders  to  have  been  drawn  by  them 
during  the  preceding  year  in  respect  of  the  traffic  of  the  said  por- 
tion of  railway,  after  deducting  the  said  fixed  rent  of  four  per  cent., 
and  a  sum  equal  to  thirty-five  per  cent,  on  such  gross  receipts,  in 
respect  of  the  expense  of  maintaining  and  working  the  same. 
And,  further,  find,  decern,  and  declare  that  the  said  defenders 
were  bound  as  on  the  said  fourth  day  of  December  1850,  to  enter 
into  possession  of  the  said  portion  of  the  said  Stirling  and  Dun- 
fermline Railway,  and  thereafter,  during  the  said  period  of  thirty- 
five  years,  to  exercise  all  the  powers  and  authorities  conferred  by 
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the  said  Acts  on  the  pursuers  with  respect  to  the  maintenance,  Mar.  10. 1852. 
protection,  and  use  of  the  said  portion  of  the  Stirling  and  Dun^    .^'*^"*'"*^ 
fermline  Railway,  subject  to  the  same  provisions,  rules,  and  regu-  Danfenn^Rafl. 
lations  as  are  by  the  said  Acts  imposed  on  the  pursuers;  and^^;'!:,®*^?-., 

.    .       I      T       1   ^    1-  1      .  t      •        r.  *     -    .     and  Gla».  Rail. 

remit  to  the  Lord  Ordinary  to  proceed  with  the  disposal  of  the  Co. 
cause,  due  regard  being  bad  to  the  fact,  that  the  whole  defences 
stated  against  the  conclusions  of  the  action  are  hereby  repelled : 
Find  the  pursuers  entitled  to  expenses  since  the  date  of  the  Lord 
Ordinary's  interlocutor,"  &c. 

JDundas  and  Jcmuesoit,  W.S.,  Agents  for  Pursuers. 
David  Smithj  W.S.,  Agent  for  Defenders. 


SECOND  DIVISION. 

Menzies  r.  Menzies.  ^^*  ^^' 

Entail — Locality  to  Widow — Shootings,  <{-c. — An  heir  of  entail,  under 
a  power  to  that  effect  in  a  deed  of  entail,  granted,  by  a  disposition  of 
locaHty,  a  provision  to  bis  widow,  to  the  extent  of  one-fourth  of  the  rental 
of  the  entailed  land,  without  making  mention  of  the  unlet  shooting,  &c., 
pertaining  to  the  locality  lands  :  Held  in  an  action  at  the  instance  of  the 
heir  of  entail  in  possession  against  the  widow  of  the  last  heir,  that,  in 
estimating  the  fourth  of  the  rental,  the  value  of  the  shootings  on  the 
locality  lands,  although  unlet  in  the  lifetime  of  the  last  heir,  ought  to  be 
taken  in  computation  with  the  other  shootings  on  the  estate. 

This  was  a  declarator  to  ascertain  the  relative  rights  of  the  Mar.  lo.  1S62. 
pursuer,  Sir  Robert  Menzies,  as  heir  of  entail  of  the  lands  and     ^-^v^^ 
baronies  of  Menzies  and  others,  and  of  the  defender,  as  widow  of  i^^^^les.^ 
the  last  heir,  the  late  Sir  Neil  Menzies,  baronet,  the  father  of  the 
pursuer,  under  a  disposition  of  locality  in  favour  of  the  defender, 
by  her  said  husband. 

The  record  for  the  pursuer  set  forth,  that  by  the  deed  of  entail  of 
the  estate  of  Menzies,  including  the  estate  of  Rannoch,  a  permissive 
power  is  conferred  upon  the  heirs  of  entail  to  grant  provisions  in 
favour  of  their  widows  by  way  of  locality,  in  the  following  terms : — 
**  And  like  ways  that  it  shall  be  leisome  and  lawful  to  the  said  heirs 
male  of  my  body,  and  the  other  heirs  of  tailzie  above  mentioned,  to 
provide  and  infeft  their  wives  by  way  of  locality  allenarly,  in  com- 
petent liferent  provisions,  the  same  not  exceeding  a  fourth  part  of 
the  said  lands  and  estate,  in  so  far  as  the  same  shall  be  free  and 
unaffected  for  the  time  with  prior  liferents  and  annual  rents  of 
real  debts,  and  after  deduction  of  the  annual  rents  of  personal 
debts,  that  do  or  may  affect  the  same ;  excepting  always  from  the 
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Mar.  10. 1853.  said  power  of  providing  wives  in  locality,  the  foresaid  mansion^ 
^'^^^  house  and  manor  place  of  Castle  Menzies,  with  the  office,  houses, 
MenziM  yards,  orchards,  and  enclosures  adjacent  thereto,  which  it  shall  be 
noways  lawful  to  give  up  in  liferent,  albeit  the  said  enclosures 
may  be  brought  in  camputo^  in  order  to  ascertain  the  said  fourth  part 
of  my  lands  and  estate  above  mentioned."  That  this  power  was 
exercised  by  Sir  Neil  Menzies  in  executing  a  disposition  of  locality 
in  the  defender's  favour,  by  which  he  settled  on  her  by  way  of 
provision  a  variety  of  farms  as  specified  in  the  deed,  the  rental  of 
which  amounts  in  cumulo  to  L.1824,  somewhat  beyond  the  fourth 
part  of  the  gross  rental  at  the  period  of  Sir  Neil's  death.  That 
the  deed  of  locality  comprehends  not  only  farms  to  the  extent 
specified,  but  also  the  mansion  house  and  family  residence  of  Rao- 
wick  Lodge,  that  a  very  large  tract  of  grouse  and  muir  grounds, 
to  the  extent  of  30,000  acres,  as  well  as  several  lakes,  together 
with  the  privilege  of  shooting,  hunting,  and  fishing,  which  would 
yield  a  considerable  rent,  besides  the  rent  paid  by  tenants  for  the 
purpose  of  pasture  and  agriculture,  none  of  which  bad  been 
taken  into  account  in  estimating  the  fourth  of  the  rental  for  the 
locality;  and  that  the  shooting,  hunting,  and  fishing  aforesaid 
were  claimed  by  the  defender,  to  the  entire  exclusion  of  the  pur- 
suer, the  heir  of  entail  in  possession.  The  summons  proceeded 
to  libel  that  a  declarator  had  been  brought  in  1845  concluding 
for  the  pursuer's  rights  in  respect  of  the  above  grounds ;  but  the 
matter  of  which  was  afterwards  referred  to  arbiters  by  a  regular 
deed  of  submission  entered  into  by  the  pursuer  and  defender, 
which,  with  a  variety  of  other  procedure,  did  not  appear  to  have 
been  brought  to  any  conclusion,  the  defender  being  unwilling  to 
proceed  with  the  submission. 

The  pursuer  therefore  pleaded  that  the  submission  must  be  held 
to  be  subsisting  and  effectual,  and  that  the  defender  was  bound  to 
proceed  with  the  same.  That  the  defender  was  not  entitled  to 
the  privileges  of  shooting,  hunting  and  fishing  over  the  locality 
lands,  and  that  the  pursuer  has  the  only  title  to  exercise  those 
rights.  But  that,  if  so  entitled,  the  defender  was  bound  to  impute 
the  fair  annual  value  of  the  shooting,  hunting  and  fishing  in  pay- 
ment of  her  provision,  and  as  the  same  exceeds  any  lawful  propor- 
tion of  the  whole  similar  rights  connected  with  the  estate,  she  was 
bound  to  reconvey  to  the  pursuer  a  corresponding  part  of  her 
locality  lands,  and  farms.  It  was  further  pleaded  for  the  pursuer, 
that  the  defender  was  bound  to  pay  or  make  due  allowance  for 
the  rent  of  Banwick  lodge  and  residence. 
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The  defender  denied  that  the  provision  made  to  her  exceeded  Mar.  lo.  1852. 
one-fourth  of  the  gross  rental  of  the  estate*  or  that  the  provision..  .^ 
made  to  her  m  any  respect  exceeded  what  she  was  entitled  to  Menaes. 
under  tbe  permissive  power  of  the  deed  of  entail,  and  pleaded  that 
the  shootings  and  fishings  referred  to  were  an  accessory  of  her 
liferent  right,  and  that  she  was  in  no  way  bound  to  account  to  the 
pursuer  for  the  value  of  the  same ;  and  that  even  upon  a  re- 
adjustment of  the  locality,  and  a  revaluation  of  the  whole  estate,  the 
defender  could  not  be  called  upon  to  include  the  shootings  and 
fishings  in  question  in  the  rental,  or  pay  for  the  same,  seeing  that 
at  the  date  of  her  disposition  these  subjects  were  not  let,  and  were 
in  a  measure  unproductive.  As  to  the  submission,  the  defender 
pleaded  that  the  same  having  lapsed  before  any  decree  interim  or 
final  was  pronounced,  it  was  totally  incompetent  by  means  of  a 
declaratory  action,  independent  of  consent  of  parties,  to  revive  the 
same. 

The  Lord  Ordinary  (Wood)  on  the  26th  June  1849,  pronounced 
an  interlocutor,  by  which  he  found  that  the  submission  no  longer 
subsisted,  but  had  expired,  which  interlocutor  was  acquiesced  in  ; 
thereafter,  on  the  13th  December  1850,  his  Lordship  sustained  the 
defences  generally,  *' except  in  so  far  as  the  shootings  on  the  locality 
lands  may  have  been  let  at  the  date  of  the  disposition  of  locality,  and 
reserves  to  the  pursuer  to  shew  how  far  the  extent  of  the  locality 
would  be  affected  by  taking  tbe  rent  of  the  shootings  so  let  into 
view,  having  regard  at  the  same  time  to  the  rent  of  any  shootings 
on  other  portions  of  the  entailed  estates  that  may  have  been  then 
also  let,  in  order  that  the  pursuer  may  be  relieved  in  tbe  manner 
that  shall  appear  fit  under  the  circumstances,  of  any  excess  in 
tbe  locality  which,  upon  that  footing,  may  appear  to  exist  ;'*  and, 
further,  before  answer  as  to  the  claim  of  rent  made  by  the  pur- 
suer in  respect  of  the  defender's  residence  of  Ranwick  lodge,  ap- 
pointed the  cause  to  be  enrolled." 
The  pursuer  reclaimed. 

Rossy  Neaves  and  the  Lord  Advocate  for  reclaimer. 
Wood  and  Inglis  for  respondent. 

The  Court  ^*  before  disposing  farther  of  the  prayer  of  the  re- 
claiming note.  Find  that,  by  tbe  disposition  of  locality,  dated  tbe 
6th  day  of  February  1844,  granted  by  the  late  Sir  Neil  Menzies  ia 
favour  of  the  defender,  the  whole  right  of  shooting,  hunting  and 
fishing  belonging  to  the  said  Sir  Neil  Menzies,  as  heir  of  entail  in 
possession,  except  as  regards  the  right  of  salmon  fishing  over  the 


626  CASES  DECIDED  IN  THE  No.  260. 

Mar.  10. 1852.  lands  Conveyed  as  locality  lands  to  the  defender  in  liferent,  during 

Meozies  v  ^^  ^^^  ^^^^  ^^  ^^^  '^'^^  ^^^^  ^^^  decease  of  the  said  Sir  Neil 
MeDzies.  Menzies,  was  carried  exclusively  to  the  defender  by  the  said  dis* 
position  of  locality.  But  in  regard  to  the  question  whether  the 
value  of  the  said  shootings,  although  not  let  by  the  said  Sir  Neil 
Menzies,  ought  to  be  taken  into  computation  with  the  value  of  the 
other  shootings  on  the  estate,  in  ascertaining  whether  the  provi- 
sion made  by  the  said  disposition  in  locality  does  or  does  not  ex- 
ceed the  extent  allowed  by  the  entails  to  be  settled  on  the  wife  of 
the  heir  in  possession,  in  case  of  his  predecease :  Appoints  parties 
to  give  in  cases  on  that  point."  These  cases  were  accordingly 
given  in. 

The  authorities  referred  to  in  the  case  for  the  pursuer,  were 
M'Phersan  v.  M'Pherson,  24th  May  1839,  1  D.  795,  House  of 
Lords,  I3th  August  1846,  5  Bell,  280 ;  Sinclair  v.  Lard  Duffw, 
24th  Nov.  1842,  5  D.  174.  The  defender  referred  to  Malcolm  v. 
Malcolm^  2l8t  Nov.  1823 ;  Agnew  v.  Agnew^  10th  Dec.  1810,  re- 
ported in  note  to  Gordon^  24th  Jan.  1811. 

By  a  subsequent  interlocutor  the  Court  directed  these  cases  to  be 
laid  before  the  whole  judges  for  their  opinion.  Opinions,  accord- 
ingly, were  returned  by  the  Lord  President,  Lord  Cuninghame, 
and  Lord  Wood,  who  concurred  in  considering  that  the  value  of 
the  unlet  shootings  ought  not  to  be  taken  into  computation  with  the 
value  of  the  other  shootings  on  the  estate.  Lords  Rutherfurd, 
Fullerton,  Ivory,  Colonsay,  Robertson,  and  Cowan  answered  the 
question  submitted  to  them  in  the  affirmative,  and  were  therefore 
of  opinion  that  the  value  of  the  unlet  shootings  ought  to  be  taken 
into  computation. 

This  day  the  case  was  advised,  and  the  Court  pronounced  the 
following  interlocutor  : — *^  The  Lords  having  resumed  considera- 
tion of  the  case,  in  respect  of  the  opinion  of  the  majority  of  the 
whole  judges,  Find  that  the  value  of  the  shootings  over  the  lands 
conveyed  as  locality  lands,  although  not  let  by  the  deceased  Sir 
Neil  Menzies,  ought  to  be  taken  into  computation  with  the  value 
of  the  other  shootings  on  the  estate,  in  ascertaining  whether  the 
provision  made  by  the  said  disposition  in  locality  does  in  real 
value  exceed  one-fourth  part  of  the  lands  and  estate  belonging  to 
the  granter  of  the  disposition  of  locality,  and  in  respect  of  the 
averments  of  the  pursuer  as  to  the  value  of  the  shootings  over  the 
locality  lands,  as  increasing  the  value  of  these  lands  to  such  an 
extent  as  to  exceed  to  a  material  extent  the  one-four tli  part  of  the 
lands  and  estate ;  remit  to  Thomas  Syme,  writer  to  the  signet,  to 
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^ne  the  shootings  on  the  said  locality  lands,  and  on  the  whole  Mar.  io.i852. 
lands  and  estate  held  by  the  said  Sir  Neil  Menzies  under  the    '-■  t*-^ 
deeds  of  entail  referred  to  in  the  disposition  of  locality,  withMenzies. 
power  to  him  to  take  sudi  evidence  as  he  may  think  necessary  for 
his  own  guidance,  or  for  the  information  of  the  Court,  and  to  re- 
port the  value  of  the  same,  and  at  the  same  time  to  report 
whether  to  any,  and  to  what  extent  the  lands  conveyed  by  the 
said  disposition  of  locality,  along  with  the  value  of  the  shootings 
on  the  same,  exceed  one-fourth  part  of  the  said  entailed  lands  and 
•state  in  point  of  value,  the  value  of  the  shootmgs  over  the  rest 
of  the  lands  being  taken  into  account,  as  well  as  the  value  of  the 
shootings  on  the  locality  lands.*' 

Hope^  Oliphcmt  4r  Mackay^  W.S.,  Pursuer's  Agents. 
James  Robertson,  W.S.,  Defender's  Agent. 


FIRST  DIVISION.  Mar.  11. 1852. 

This  day  John  Marshall,  Esq.,  having  been  elected  Dean  of 
Faculty,  in  room  of  the  Lord  Advocate  (Anderson)  resigned,  the 
learned  gentleman  was  duly  presented  to  the  Court,  and  took  his 
place  at  the  bar  as  Dean  accordingly. 


FIRST  DIVISION. 

The  Principal  and  Professors  of  ELing's  College,  Aberdeen,  v.  No.  251; 

Lady  James  Hay  and  Husband. 

Frnt-'duH^ — Personal  Bond — Transference  of  Propertxf^-^LiabiUi^ — HeM 
that  a  personal  obligation  to  pay  feu-duty  constituted  by  personal  bond 
does  not  impose  an  obligation  in  perpetuity,  but  is  extinguished  by  the 
transference  of  the  property  over  which  it  is  secured. 

This  was  an  action  of  declarator  and  payment,  and  the  question  ^"^*  ^i*  i^^- 
raised  related  to  the  security  for  his  feu-duty,  which  the  superior xhePrindpd 
may  stipulate  for  and  enforce  against  the  vassal.    Along  with  this  and  Professors 
ease,  there  was  conjoined  a  similar  case  of  Brovm's  Trustees  v.  Web-  Aberd^,  v. 
Mter^  reported  wfra,  p.  634: — This  action  was  raised  at  the  ^^^y  Hay,  Ac 
instance  of  the  constituent  members  of  the  University  of  Old 
Aberdeen,  who,  as  trustees  of  certain  mortifications  belonging 
to  the  College,  were  originally  heritable  proprietors  of  the  lands 
of  Bankhead,  lying  in  the  vicinity  of  Old  Aberdeen,  with  the  sal- 
mon fishings  on  the  river  Don  attached  to  these  lands.    The  action 
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^^•^M^'ia  directed  against  Lady  James  Hay  of  Seaton,  only  child  and  exfr- 
The  Principal  tutrix  of  the  deceased  James  Forbes,  Esq.,  of  Seaton,  md  h^r 
•yd  Professors  husband,  for  bis  interest. 

Aberd^D,  V.  ■  The  lands  of  Bankhead,  besides  their  agricultural  value, 
^^y^*y»*^  afforded  the  most  eligible  point  from  which  to  draw  off  the  water 
of  the  Don  for  the  use  and  extension  of  certiun  mills  and  manu« 
factories  situated  in  the  immediate  vicinity.  And  the  pursuers 
and  their  predecessors  in  office  in  1818  having  resolved  to  dispose 
of  the  subjects  by  public  sale  to  the  highest  bidder  by  way  of 
feu^  the  lands  and  fishings,  after  being  duly  advertised,  were 
exposed  to  sale  by  public  roup  at  the  upset  price  of  L.lOO 
sterling  in  money,  and  the  price  of  fifty  bolls  of  the  best  farm  or 
market  bear,  conform  to  the  fiars  prices  for  Aberdeenshire.  The' 
articles  of  roup  stipulated  by  article  third,  that  '^  the  person  who 
should  be  preferred  to  the  purchase  of  the  said  lands,  salmon 
fishing,  and  others,  should  be  obliged,  within  fourteen  days  after 
the  roup,  to  grant  a  personal  bond,  with  sufficient  security  to  the 
satisfaction  of  the  said  principal  and  professors,  for  the  regular 
and  punctual  payment  of  the  foresaid  yearly  money  and  victual 
feu*duty  at  the  terms  before  mentioned  for  the  space  of  ten  years 
from  the  term  of  Whitsunday  then  last,  &c.,  and  which  personal 
bond  should  also  contain  an  obligation  on  the  purchaser,  and  his 
heirs  and  successors,  for  the  regular  and  punctual  payment  of  the 
said  yearly  feu-duty,  in  all  time  coming,  from  and  after  the  expiry 
of  the  said  ten  years,"  &c.  And  by  article  4th,  it  was  provided 
that  **  upon  the  purchaser's  granting  a  personal  bond  as  aforesaid, 
the  principal  and  professors  of  said  College,  or  a  majority  of 
them,  should  execute  and  deliver  to  the  purchaser  a  charter  to 
the  foresaid  lands,  salmon  fishings,  and  others,  in  favour  of  him, 
his  heirs  and  assignees,  &c.,  in  all  time  thereafter. 

At  the  sale  Mr  Davidson  was,  after  a  competition,  preferred  to 
the  purchase  at  a  feu-duty  of  L.502  annually  over  and  above  the 
victual  feu-duty  before  mentioned,  and  thereafter  declared  that  he 
bad  made  the  purchase  on  behalf  of  Mr  Forbes  of  Beaton,  pro- 
prietor of  one  of  the  neighbouring  manufactories. 

In  implement  of  the  obligation  in  the  articles  of  roup  under 
which  he  had  purchased,  Mr  Forbes,  on  12th  August  1818, 
granted  a  personal  bond  along  with  a  cautioner,  by  which  he 
binds  and  obliges  himself,  ^Vhis  heirs,  executors,  and  successors,'* 
regularly  to  pay  the  yearly  feu-duty  in  all  time  thereafter ;  and 
''  for  and  with  the  said  James  Forbes  as  principal,",  the  cautioner 
bound  and  obliged  himself,  his  heirs,  executors  and  successors  for 
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payment  of  the  yearly  feu«duty  during  the  period  of  ten  years.  Mar.  il.  1862. 
with  penalties  and  interest  in  case  of  failure.     And  the  principal  qn,  p  •    •  ^ 
and  professors  on  their  part  granted  a  feu-disposition  of  the  and  Professors 
grounds  and  fishings  in  question,  containing,  1st,  the  ordinary  ^j^^^^ 
imposition  of  the  feu-duty  as  a  real  burden ;  2d,  A  personal  obli- Lady  Hay,  &c 
gation  on  Mr  Forbes,  his  heirs,  executors,  and  successors ;  3d,  A 
decUration  that  the  real  and  personal  rights  should  both  stand 
effectnal,  the  one  without  prejudice  td  the  other.     They  also 
granted  a  charter  in  favour  of  Mr  Forbes,  his  heirs  and  assignees, 
stipulating  inter  alia  that  every  heir  or  singular  successor  should 
be  obliged  to  take  out  a  charter  on  entry,  and  to  grant  a  personal 
obligation  if  required,  for  payment  of  the  feu-duty. 

On  this  charter  Mr  Forbes  was  infeft^  and  on  his  death,  Lady 
James  Hay  made  up  titles  to  the  lands  and  fishings,  and  was  duly 
infeft  on  a  precept  of  dare  carutaty  containing  the  saiiie  provisions 
and  declarations  which  are  contained  in  the  original  charter  to  Mr 
Forbes. 

The  feu-duty  was  regularly  paid  up  to  Martinmas  1847.  At  that 
term  it  was  refused,  on  the  ground  that  the  lands  and  fishings  of 
Bankhead  had  been  sold  and  assigned  to  a  person  of  the  name  of 
James  Gould,  described  as  '^  a  feuar  at  Stoneywood,"  who,  it  was 
said,  was  ready  to  enter  with  the  pursuers  as  their  vassal  in  the  lands, 
and  who,  it  was  maintained,  was  from!  that  time  forth  the  only 
party  liable  in  payment  of  the  feu-duties,  whether  money  or 
victual,  exigible  for  the  lands  in  question. 

The  pursuers,  considering  that  Gould  was  without  the  means 
of  paying  the  feu-duty  in  question,  declined  to  grant  him  an  entry, 
the  effect  of  which  would,  or  might  have  been,  if  given  uncondi- 
tionally, to  liberate  Lady  James  Hay  from  her  obligations  as 
feuar.  A  charge  was  therefore  given  at  Gould's  instance  to  enter 
him  as  vassal  in  the  lands.  A  suspension  of  this  charge  was 
brought  by  the  principal  and  professors,  and  thereafter  the  pre- 
sent action  of  declarator  and  payment,  concluding  against  the  de- 
fenders,— 1st,  for  payment  of  the  feu-duty  and  liquidate  penalty  : 
and,  2d,  to  have  it  declared  that  the  defenders  **  and  all  others,  the 
heirs,  executors  and  successors  of  the  said  deceased  James  Forbes 
of  Seaton,  now  are  and  shall  continue  in  all  time  coming,  in  terms 
of  the  above  recited  bond,  personally  liable  to  the  pursuers,  their 
successors  in  office,  and  disponees  or  assignees,  for  payment  of  the 
said  money,  feu-duty  and  conversion  of  victual  feu-duty,  at  the 
terms  specified,  in  all  time  coming,  in  terms  of  the  above  recited 
bond.    .    .    .    And  that  notwithstanding  of  the  said  sale  or  pre* 
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Hat;  It.  1852.  tended  sale  to  the  said  James  Gtould,  or  of  any  sale  or  alienation 
^^'^'^r^  made  or  to  be  made  by  the  said  defenders  or  their  foresaids,  of  the 
and  ProSnloreS&id  lands  of  Bankhead,  and  salmon  fishings  thereto  attached,  and 
Ah^^"  ^^^'  <K>twithstanding  of  any  entry  which  the  pursuers  may  see  fit  here- 
Lady  Hay,  &c.  after,  or  may  be  bound  and  obliged  to  grant  to  the  said  James 
Gould,  or  other  party  as  vassal  in  the  said  lands  and  others." 

A  record  was  made  up,  and  cases  were  lodged  by  both  parties, 
arguing  the  cause. 

The  Lord  Ordinary  (Wood)  having  found  for  the  pursuers, 
the  defenders  reclaimed. 

The  case  was  appointed  to  be  heard  before  the  whole  Court. 

Soss  and  Dean  of  Faculty  {Manliall)  for  the  reclaimers.  Land 
IS  the  primary  debtor.  Baron  Hume,  p.  77.  The  superior's  se- 
curity is  in  the  land  itself,  and  he  is  not  entitled  to  enquire 
whether  the  vassal  is  able  to  pay  the  feu-duty.  A  conveyance  of 
the  land  divests  of  all  obligations,  and  therefore  a  personal  obli- 
gation for  feu-duties  cannot  be  available  after  divestiture  of  the 
subjects  to  a  singular  successor.  Pedie  v.  Gibson,  27th  Feb.  1846, 
8.  D.  and  B.  560 ;  and  SmaU  v.  M&r,  11.  D.  and  B.  495.  The 
question  is,  has  the  vassal  power  to  convey  the  lands.  That 
power  is  indisputable.  He  may  sell  at  any  time,  and  under  20 
Geo.  II.,  the  superior  may  be  compelled  to  enter  any  other  person 
who  buys.  The  articles  of  roup  are  properly  a  contract  of  sale ; 
and  the  other  deeds  merely  give  effect  to  the  stipulations  therein 
contained.  These  subjects  were  offered  to  sale  by  public  roup. 
The  sellers  did  not  know  who  were  to  be  the  purchasers.  They 
had  no  delectus  personae  in  the  matter  at  all.  This  explains  why 
they  stipulated  for  a  cautioner ;  for  as  to  him  they  had  a  delectus 
personae,  and  he  was  absolutely  bound  for  the  payment  of  the  feu- 
duty  for  ten  years.  There  is  nothing  in  this  stipulation  in  the 
articles  of  roup,  to  shew  that  it  was  intended  to  be  different  from  the 
obligation  in  all  similar  transactions,  that  the  purchaser  of  the  feu 
should  be  liable  only  while  he  was  the  vassal,  like  all  other  pur- 
chasers of  feus.  The  fact  of  this  obligation  being  on  a  separate 
writ,  does  not  attach  a  different  construction  to  it.  There  is 
nothing  therefore  in  the  circumstances  of  this  case,  to  distinguish 
it  from  other  cases.  There  is  a  right  to  assign ;  and  the  assigna- 
tion divests  the  assigner  of  the  liability  for  payment  of  the  feu. 

The  SoKeitor^  General  (Inglis)  with  whom  Moir,  for  the  pursuers. 
The  question  is,  whether  there  is  constituted  by  the  deed  in  ques- 
tion such  an  obligation  as  is  enforcible  against  Seaton  and  his  sub- 
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stitutes,  notwicbstaiidiDg  bis  alienation  of  the  feu.     It  is  another  Mar.  ii.  1652 
•question  whether  the  college  is  bound  to  accept  Gould  as  their  .^ 

▼aasaL     Couttt  v.  Tailors  of  Aberdeen^  Robertson's  Ap.  cases,  p.  and  Professon 
525,  340.    We  are  dealing  with  a  contract  of  sale.    This  personal ""J^^^^ri^r^ 
•obligation  is  for  the  price.     It  makes  no  difference  whether  this  Lady  Hay,  &c 
price  is  payable  annually,  instead  of  all  at  once.     Would  it  be 
held  that  in  the  one  instance  the  obligation  was  binding  on  the 
^anter  and  his  heirs,  and  in  the  other  that  it  was  not.     Again, 
this  obligation  applies  equally  to  the  first  ten  years,  and  to  all 
time.     The  obligation  is  one  and  indivisible,  beginning  from  the 
term  of  entry  to  the  feu.     If  it  be  during  the  first  ten  years,  an 
obligation  binding  Forbes  and  his  succeuora^  (not  in  the  subjects, 
but  heirs  and  successors  generatty)^  it  cannot,  after  the  first  ten 
jears,  be  binding,  not  on  his  representatives,  but  the  successors 
in  the  feu ;  for  there  is  but  one  clause  applicable  to  both. 
Again,  Forbes  binds  himself  and  his  foresaids,  and  his  heirg, 
executors,  and  successors,  to  relieve  his  cautioner.     Does  this 
mean  he  binds  bis  successors  in  the  feu  to  relieve  his  cautioner  ? 
That  is  absurd.     It  is  therefore  a  personal  obligation  that  trans- 
mits to,  and  is  enforceable  against,  the  grantor's  representatives. 
The  granting  the  personal  bond  was  the  preliminary  condition  of 
obtaining  the  feu-charter.     This  is  not  a  bona  fide  alienation,  but 
a  mere  device  to  defeat  the  feu.    Magistrates  of  Inverness  v.  Belts 
Trustees,  Nov.  28.  1827,  3  F.  C.  133;  6  S.  160.     A  party  may 
have  the  legal  power  of  transferring  a  right  to  another,  and  yet 
after  the  transference,  he  may  continue  bound  as  before.     Skene 
V.  GreenhiBj  May  20.  1825,  4  S.  26,  £.  B.  2,  7,  6,  §  34.     Bank- 
ton,  B.  11.  79,  §  14. 

To-dav  the  case  was  advised. 

Of  the  consulted  Judges,  the  Lord  Justice^ Clerk,  Lords 
Mbdwtn,  Wood,  and  Colonsat,  were  of  opinion  that  the  bond 
was  a  separate  independent  personal  bond,  and  that  there  was  no 
warrant  for  making  the  terms  of  the  bond  matter  of  construction, 
or  for  limiting  the  obligation  therein  contained.  The  granting  of 
it  was  the  condition  of  sale.  It  is  not  merely  a  part  of  the  title. 
Nor  is  it  merely  because  it  is  a  separate  bond,  and  not  embodied 
in  the  feu-charter,  that  it  is  held  to  have  a  different  effect  from 
that  which  was  contained  in  the  two  former  cases  of  Pedis  v. 
Scofs  Trusteesy  and  Small  v.  MtBer;  but  that  whilst  the  personal 
obligation  against  the  feuar  and  his  heirs,  as  intromitters  with  the 
rents,  existed  while  they  were  so,  both  under  the  feu*charter  and 
the  feu-contract,  the  superior  was  not  satisfied  with  this,  but 
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Mar.  11. 1862.  stipulated  for  this  farther  security  in  a  separate  and  independent 
ThePrindpai  *^®^^»  ^^  ^^  ^^^  granted  and  expressed  in  different  words,  and 
and  ProfesaoTB  with  a  perfectly  different  meaning  and  intention.  This  deed  was 
AberdEn,  v.  ^^  ^^  Complete  in  itself  for  carrying  out  its  purpose,  that  no  mis- 
Lady  Hay,  Ac.  take  might  occur,  by  supposing  that  it  was  only  a  repetition  of, 
and  an  obligation  to,  the  same  effect,  as  in  these  deeds  which  con- 
stituted the  right  in  those  other  cases  so  often  referred  to. 

Lords   Robertson,    Mukrat,    Cowan,    Ruthbrfurd,   and 
CocKBURN,  were  of  opinion  that  the  obligation  in  this  bond  was 
of  a  limited  nature,  and  that  there  is  no  solid  ground  for  making  a 
distinction  in  this  question  between  the  cases  now  before  the 
Court,  and  those  of  Soofs  Trustees^  and  Small  v.  Miller^  and  there- 
fore that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  recalled. 
There  is  no  obligation  in  the  bond  to  pay  to  the  trustees  and  their 
assignees.     They  could  have  no  right,  therefore,  to  grant  an 
assignation  of  that  personal  bond  apart  from  the  feu.     But  sup- 
pose they  had  sold  the  superiority  and  right  to  the  feu-duties, 
would  the  personal  obligation  be  effectual  in  favour  of  the  new 
superior  ?  It  seems  clear  that  it  would  be  so  as  against  Mr  Forbes 
and  his  representatives,  as  long  as  they  continued  the  vassal  and 
no  longer ;  and  if  it  was  renewed,  as  the  charter  stipulates,  then 
against  the  new  vassal,  as  long  as  he  continued  feuar,  and  no  longer, 
or  against  any  successor  in  the  feu  undertaking  the  obligation,  or 
by  taking  out  the  charter,  and  thus  becoming  bound  in  his  cha^ 
ractcr  of  feuar.    But  this  could  only  be  so,  in  respect  that  the  ob- 
ligation to  pay  the  feu-duty  was  the  concomitant  of  the  possession 
of  the  feu.     The  obligations,  although  expressed  in  separate  writ- 
ings, were  co  relative.     The  land  was  liable  for  the  feu-duty, 
and  the  superior,  both  by  law  and  the  terms  of  the  feu-charter, 
had  his  remedies  of  irritancy  in  the  event  of  two  years'  feu-duty 
running  into  arrear,  and  poinding  the  ground.     He  also  held  the 
personal  obligation  of  the  vassal,  upon  which  he  could  do  per- 
sonal diligence  on  the  registration  of  the  bond. 

The  circumstance  of  a  personal  bond  for  the  feu-duties  being 
stipulated  for  as  a  separate  deed,  appears  su£Bciently  accounted 
for,  without  holding  it  by  implication  to  afford  evidence  of  inten- 
tion that  it  was  stipulated  for  and  granted  as  the  constitution  of 
^perpetual  personal  obligation.  The  stipulation  was  important 
for  the  superiors,  (1.)  to  secure  the  constitution  of  the  cautionary 
obligation,  which  the  purchaser  was  taken  bound  to  give  for  the 
feu-duties  of  the  first  ten  years ;  for  although  the  cautioners  might 
have  been  made  parties  to  a  feu-contract,  as  in  Small's  case,  they 
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could  not  be  parties  to  the  feu-charter ;  (2.)  to  give  to  them  im-Mar.  ii.  1852. 
iiiediate  means  of  recovering  the  feu-duties,  not  merely  against  the^'^1^' .. 
original  vassal,  but  against  his  heirs  and  successors  in  the  feu,  by  and  Professors 
whom  similar  bonds  were  to  be  granted  certainly  for  that  purpose ;  AbCTd^n^r ' 
and,  (3.)  to  furnish  the  superiors  with  a  deed  constituting  the  per- Lady  Hay,  &c. 
sonal  obligation  to  pay  the  feu-duties  by  the  possessor  of  the  sub- 
jects of  the  feu  for  the  time,  whether  the  original  feuar  or  his  heir 
taking  the  subjects,  or  his  successor  in  the  vassalage  by  singular 
title,  on  which  immediate  diligence  might  be  used.     To  give  the 
effect  contended  for  by  the  superiors  to  the  personal  bond,  merely 
because  of  its  being  a  separate  deed,  would  be  contrary  to  the 
understanding  and  footing  on  which  the  parties  must  be  held  to 
have  contracted ;  and,  without  any  su£Scient  indication  of  inten- 
tion to  constitute  such  an  unusual  obligation,  to  hold  by  implica- 
tion that  the  vassal  undertook  what,  to  all  real  effects  must,  after 
alienation  of  the  feu,  amount  to  a  perpetual  bond  of  cautiann/y  . 
by  which  he  and  his  general  representatives  and  estate  are  to  be 
for  ever  bound,  no  matter  through  how  many  hands  the  right  to 
the  real  estate  has  meanwhile  passed. 

The  Lord  President.  I  concur  with  the  opinions  of  the 
minority.  I  am  very  clearly  convinced  of  the  legality  of  stipula- 
ting for  such  a  personal  bond  as  was  required  by  the  articles  of 
roup  by  the  exposers,  and  was  duly  executed  by  the  purchaser  of 
the  property  in  question.  And  as  during  the  whole  space  of  ten 
years  the  principal  as  well  as  the  security  remained  under  the  ab- 
solute obligation  to  pay  the  stipulated  sum  in  the  bond,  whatever 
steps  might  be  taken  as  to  alienation  or  change  in  the  vassal,  so 
from  the  expiry  of  the  above  period,  the  obligation  of  the  principal 
continued  in  full  force  upon  him,  hb  heirs  and  successors,  to  pay 
as  stipulated,  in  all  time  coming,  and  which  accordingly  continued 
to  be  the  case  till  the  recent  resistance  of  the  present  action.  As 
the  whole  structure  and  phraseology  of  the  instrument  in  question 
is  in  strict  conformity  with  a  regular  personal  bond,  I  cannot  dis- 
. cover  legal  grounds  for  denying  its  effect. 

Lord  Cuninghame.  I  agree  with  the  majority ;  at  the  same 
time,  I  think  it  essential  to  have  it  remarked  before  the  case  returns 
to  the  Lord  Ordinary,  that  I  assume  the  transference  of  the  feu 
^to  have  been  made  in  bona  Jide^  without  the  least  view  to  aid  the 
seller  unduly  and  collusively  of  an  onerous  obligation,  or  to  pre- 
judice the  rights  and  security  of  the  superiors. 

Lord  Ivory  also  agreed  with  the  majority. 


»» 


634  CASES  DECIDED  IN  THE  No.  252. 

Mar.  11.1852.     LoRD  FuLLBitTON  was  absent,  but  the  Lord  President  an- 
'^\       .  nounced  that  Lord  FuUerton  had  authorised  him  to  announce  that 
and  Professors  he  agreed  with  the  majority. 

of  King's  fJol. 

Aberdeen,  r.  The  following  interlocutor  was  pronounced :  -"  In  conformity 
y  <^7)  '^-  ^i^Ij  ^i^g  opinions  of  the  majority  of  the  Judges  of  the  Court,  alter 
the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  assoilzie 
the  defenders  from  the  declaratory  conclusions  of  the  summons, 
and  decern ;  Remit  to  the  Lord  Ordinary  to  proceed  farther  as 
shall  be  just,  and  reserve  all  questions  as  to  expenses  of  process. 

Gordon^  Stuart  Sf  Chsjfne,  W.S.*  Pursuers*  Agents. 
Jame$  Rota,  S.S.C.,  Defenders'  Agent* 


FIRST  DIVISION. 
No.  252.  Brown's  Trustbbs  v.  Wbbstbr. 

Feu-Dufy — Penarud  Bond — Transference  of  Property — Liability, — HM 
that  a  personal  obligation  to  pay  feu-duty,  constituted  by  personal  bond, 
does  not  impose  an  obligation  in  perpetuity,  but  is  extinguished  by  the 
transference  of  the  property  over  which  it  is  secured. 

Mar.  11. 1852.     '^^^  case  was  conjoined  with  the  previous  case  at  the  instance 

^i^v^^    of  the  King's  College  of  Aberdeen  sEgainst  Lady  James  Hay  and 

^'J^'^^/'her  husband  {aMe^  p.  627).     The  question  raised  was,  whether  a 

Iter.  personal  obligation  to  pay  a  ground  annual  is  extinguished  by  the 

transference  of  the  property  over  which  it  was  secured. 

The  Parliamentary  trustees,  for  opening  and  making  two  new 
streets  in  the  city  of  Aberdeen,  resolved  to  expose  to  sale  the 
building  areas  along  one  of  these  new  streets,  Union  Street,  now 
forming  the  principal  entry  to  the  city  from  the  south.  By  the 
articles  of  roup  it  was  stipulated,  inter  alia^  that  the  purchasers 
should,  within  eight  days  after  the  roup,  find  caution  for  payment 
of  the  first  five  years'  feu*duty,  and  "  that  the  purchasers,  and  all 
succeeding  heirs  and  singular  successors  in  the  premises,  shall  be 
obliged,  within  six  months  after  acquirmg  right,  to  grant  a  per- 
sonal obligation  for  payment  of  said  feu-duties  or  annuities. 

The  property  of  the  new  street  trustees  having  thereafter  vested 
in  trustees  for  the  creditors  of  the  community  and  treasury  of  the 
burgh,  these  last  mentioned  trustees  in  1819,  exposed  the  various 
areas  for  sale,  under  the  articles  of  roup  referred  to.  Two  of 
these  areas  were  purchased  at  the  roup  for  behoof  of  Mr  Alex- 
ander Brown,  stationer  in  Aberdeen,  for  payment,  the  one  of 
£271,  and  the  other  of  £104,  8s.,  of  yearly  ground  rents,  forming 
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together  a  rent  of  £375,  Ss.  yearly.     In  1822,  Mr  Brown  re- Mar.  li.  1852. 
ceived  from  the  trustees  for  the  city  creditors,  acting  by  their  ^      7^ 
quorum,  a  burgage  disposition  to  the  two  areas  so  purchased,  un-teesv.  Web- 
der  a  single  description  comprehending  both,  upon  which  he  was  ^^^' 
thereafter  infeft.     On  the  other  hand  Mr  Brown  granted  to  the 
trustees  a  personal  obligation  for  payment  of  the  ground  rents  and 
performance  of  the  articles  and  conditions  of  his  purchase.     By 
this  relative  personal  obligation,  he  **  binds  himself,  his  heirs,  exe- 
cutors and  successors,  whomsoever,  to  pay  the  foresaid  sum  of 
L.375,  8s.  sterling,  in  name  of  ground  rent  or  feu*duty." 

Mr  Brown  some  time  after  the  purchase  erected  a  single  large 
building  on  the  two  areas,  the  principal  part  of  which  he  laid  out 
as  an  extensive  saloon  for  a  reading-room,  called  the  Athenaeum 
news-room,  of  which  he  was  proprietor.  The  news-room  did  not 
prove  a  profitable  investment :  and  in  September  1845,  Brown 
executed  a  conveyance  of  the  property  in  favour  of  "  James  Blake, 
keeper  of  the  Athenaeum  news-room  in  Aberdeen,"  for  the  no- 
minal price  of  L.5.  Blake  now  carries  on  the  news-room  on  his 
own  account.  By  this  disposition,  Blake  is  taken  bound  to  grant 
a  personal  obligation  in  favour  of  the  treasurer  of  the  burgh  for 
the  time,  and  by  back  letter  he  holds  himself  ready  to  grant  such 
obligation  when  required,  and  in  certain  events  to  reconvey  the 
subjects  to  Brown. 

Soon  thereafter '  Brown  was  served  with  a  notarial  protest  at 
the  instance'  of  the  treasurer  of  the  burgh,  intimating  that  not- 
withstanding the  dbposition  to  Blake,  the  treasurer  would  hold 
Brown,  his  heirs,  executors  and  successors,  liable  in  all  time  com- 
ing for  payment  of  the  feu-duty,  and  that  the  recovering  of  the 
feu-duty  from  Blake,  or  his  heirs  or  successors,  at  any  time  there- 
after, should  not  prejudice  the  right  of  recourse  competent  against 
Alexander  Brown  and  his  foresaids. 

Brown  is  now  dead,  and  the  pursuers,  as  his  trustees  and  execu- 
tors of  Brown,  having  received  various  intimations  from  the  Cham- 
berlain of  the  arrears  of  feu*duty  alleged  to  be  due  by  them,  and 
requesting  payment,  raised  this  action  against  the  treasurer  of  the 
burgh,  to  have  it  declared,  that  as  the  representatives  of  Brown, 
they  are  freed  and  relieved  from  the  payment  of  feu-duty  since 
1845,  and  in  all  time  coming,  and  that  the  personal  obligation 
granted  by  Brown  should  be  cancelled. 

The  defenders  pleaded  inter  aHa^  *^  that  according  to  the  true 
intent  and  meaning  of  the  contract  of  parties,  the  liability  of  the 
purchaser  of  the  areas  in  question  for  the  ground-rents  continues 
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Mar.  11. 1852*  in  virtue  of  the  separate  personal  obligation  granted  by  hkoy  not- 
BrownCrrns-  withstanding  the  transference  of  the  subject  to  a  third  party." 
tees  V.  Web-  The  Lord  Ordinary  (Rutherfurd,)  "  In  respect  of  the  reclaim- 
ing note  now  depending  before  the  Lords  of  the  First  Division  of 
tlie  Court  J  in  the  case  at  the  instance  of  the  Principal  and  Pro- 
fessors of  King's  College  of  Aberdeen  against  Lady  James  Hay 
and  her  husband,  involving  the  question  here  raised;  Reports 
the  cause  to  their  Lordships.'* 

The  two  actions  were  conjoined ;  and  after  being  heard  before 
the  whole  Court,  a  majority  of  their  Lordships  were  of  opinion 
that  this  annual  bond  did  not  constitute  an  obligation  in  perpe- 
tuity to  pay  feu-duty,  but  that  by  the  transference  of  the  feu  the 
personal  obligation  is  extinguished.  A  distinction  was  drawn  by 
some  of  their  Lordships  of  the  minority  between  this  case  and 
that  of  Lady  James  Hay,  In  this  case  the  parties  against  whom 
the  stipulation  is  directed,  and  by  whom  the  bonds  are  to  be 
granted,  are  described  as  *^  the  purchasers,  and  all  succeeding 
heirs  and  singular  successors  in  the  premises."  Had  the  ques- 
tion been  as  to  the  terms  of  the  obligation,  which  it  was  incum- 
bent on  him  to  grant,  there  would  have  been  great  difficulty  in 
holding  that  it  was  incumbent  on  him  to  grant  a  personal  obli* 
gation,  binding  himself  and  his  ''  heirs,  executors,  and  successors 
whomsoever,"  to  pay  the  feu-duty;  but  such  an  obligation  having 
been  granted,  it  must  be  given  effect  to.  'With  reference  to 
what  he  had  stated  in  his  note  as  Lord  Ordinary,  before  whom 
this  case  depended.  Lord  Rutherfurd,  in  his  opinion,  delivered  as 
one  of  the  consulted  judges,  remarks :  *^  I  observe  that  in  refer- 
ring to  the  case  of  Lady  James  Hay,  I  assumed  that  the  personal 
obligation  was  not  inserted  in  the  feu-charter,  but  that  the  charter 
had  contained,  like  the  investiture  in  Brown's  Trustees^  nothing 
but  the  ordinary  reddendo.  It  does  not  appear  to  me,  however, 
that  the  cases  can  be  differenced  on  this  ground ;  because  I  con- 
sider the  personal  bond  in  both  instances  to  contain  nothing  but 
an  expression  of  the  obligation  arising  from  the  feudal  relation  in 
a  form  more  convenient  and  advantageous  for  the  superior  or  cre- 
ditor in  the  ground  annual." 

The  following  interlocutor  was  pronounced :  '^  In  conformity 
with  the  opinions  of  a  majority  of  the  Judges  of  the  whole  Court, 
repel  the  first  plea  in  law  stated  for  the  defender,  and  decern ; 
remit  to  the  Lord  Ordinary  to  proceed  farther  as  shall  be  just, 
and  reserve  all  questions  as  to  expenses  of  process." 

James  Rosst  S.S.C.,  Pursuer's  Agent. 
Barron  8f  Hagarty  W.S*)  Defenders  Agents. 
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FIRST  DIVISION. 

GlLMOUR  V.  GiLMOUR's  TRUSTEES.  No.  253. 

Procesa — DUigence — Jury  Trial — Right  to  Countermand. 

This  case  was  moved  in  by  the  defenders  for  a  diligence,  and  Mar.  ii.  1852. 
for  an  order  on  the  pursuer  to  lodge  immediately  certain  docu- 
ments recovered  by  him  under  a  diligence  formerly  granted.  GUmour'B 

p.  Young  for  the  pursuer.  We  gave  notice  to  have  this  case 
tried  at  Circuit;  thereafter  the  Court,  on  1 9th  February,  on  the 
motion  of  the  defenders  appointed  the  case  to  be  tried  by  a  special 
jury.  It  is  possible  that  certain  witnesses  from  Canada  may  not 
arrive  in  this  country  in  time  for  the  trial,  and  we  may  be  com- 
pelled to  countermand.  As  the  order  for  trial  may  interfere  with 
this,  our  right  of  countermand  should  be  reserved. 

The  CoDBT  granted  the  diligence,  and  appointed  the  pursuer's 
diligence  to  be  reported  fourteen  days  previous  to  the  trial,  ^'  with- 
out prejudice  to  the  pursuer's  right  of  countermand,  as  by  law 
would  have  been  competent  under  the  notice  of  trial  given  by 
him." 

Patrick  Graham,  W.S.,  Pursuer's  Ageut. 
Alexander  Hamilton^  W.S.,  Defenders*  Agent. 


FIRST  DIVISION. 

The  General  Prison  Board  of  Scotland  v.  The  Burgh      No.  254. 

OF  Invbrkeithing. 

Ea^maet — ExtrorjudicUd  Commumnga. — ^A  finding  for  expenses  does 
not  cover  extra-judicial  expenses  whether  incurred  prior  or  subsequent  to 
the  proceedings  in  Court 

This  was  a  question  of  expenses.     A  petition  was  presented  in  Maiv  ii.  1S52. 
1848  by  the  General  Board  of  Directors  of  Prisons  in  Scotland,     ^^""^^^^ 
to  authorise  the  collection  of  assessments  in  the  burgh  of  Inver-  Prison  Board 
keithing,  under  the  Acts  2  and  3  Vict.,  c.  42,  and  7  and  8  Vict.,  ^>  j^^^^^^. 
c*  34.     The  narrative  of  the  petition  recites  inter  alia  §  46  of  the  ing. 
former  Act,  which  directs  the  chief  magistrates  of  burghs  ^'  to  lay 
on  and  collect,  or  direct  the  laying  on  and  collecting  of  the  sum 
apportioned  on  each  respective  burgh,  with  such  further  sum  as 
may  be  necessary  to  cover  expenses  and  risk  of  assessment,  col- 
lection, and  remittance,  and  any  arrears  of  preceding  years,"  &c. ; 
and  the  prayer  of  the  petition  was,  ^'  to  find  the  petitioners  en- 
titled to  the  expenses  of  this  application  and  other  procedure  to 
follow  hereon,"  &c. 
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liar.  11. 1852.  execution,  and  payment  of  costs  and  expenses  already  incurred 
^-^^^^    according  to  their  sound  discretion,  having  a  just  regard  to  the 
interest  of  the  parties  as  they  may  be  affected  by  the  afiBnnance 
or  reversal  of  the  judgment  or  decree  appealed  from." 

The  petition,  therefore,  prays  the  Court  to  allow  decree  in 
favour  of  the  judicial  factor  already  appointed  to  go  out  and  be 
extracted,  and  execution  to  proceed  thereon,  notwithstanding  the 
appeal,  and  to  prorogate  the  time  for  the  said  judicial  factor  find- 
ing caution  for  one  calendar  month  from  the  date  of  their  Lord* 
ships'  judgment ;  and  all  this  upon  such  caution  (if  any)  as  the 
Court  might  think  requbite  in  the  circumstances,  to  provide  for 
the  event  of  the  interlocutor  appealed  from  being  reversed  in  the 
House  of  Lords. 

The  petition  having  been  moved  in  Court  this  day,  the  SoKcitar^ 
General  for  the  respondents  asked  to  be  allowed  to  give  in 
answers  by  the  box-day. 

MtUar^  for  the  petitioners,  argued,  that  in  the  meantime  and 
till  answers  were  lodged,  some  arrangement  behoved  to  be  made 
for  the  protection  of  the  estate.  There  is  at  present  no  person 
whatever  in  charge  of  this  estate.  The  petitioner  does  not  pre- 
tend that  he  can  take  charge  of  it,  nor  can  the  respondents  pre- 
tend that,  after  the  decision  of  the  Court  appointing  a  judicial 
factor,  which  has  been  made  the  subject  of  appeal,  they  can  in- 
terfere ;  and  the  affairs  of  this  copartnery  and  the  interests  of  the 
copartners  are  thus  under  the  charge  of  no  one.  All  that  the 
petition  asks  b,  that  some  one  shall,  in  the  meantime,  be  appoint- 
ed to  protect  the  estate. 

SoUcitar^  General  toT  the  respondents,  the  case  is  on  the  single 
bills,  and  the  respondents'  motion  is  to  be  allowed  to  give  in 
answers.  Were  this  application  granted  de  plano^  the  result 
would  be  that  the  appeal  would  be  mutually  defeated,  because  the 
whole  office  of  the  judicial  factor  would  be  brought  to  a  close  be- 
fore the  appeal  was  decided ;  the  application  formerly  presented, 
waa  one  of  a  very  unusual  nature — perhaps  unprecedented,  its 
competency  being  doubtful,  and  at  all  events  it  was  open  to  very 
serious  objections.  Such  being  the  case,  it  was  only  to  be  ex- 
pected that  it  could  be  made  the  subject  of  an  appeal,  and  till  the 
proceedings  of  the  Court  of  last  resort  was  blamed,  nothing  could 
be  done  by  which  the  interests  of  parties  should  be  permanently 
affected. 

The  Court  pronounced  the  following  interlocutor : — "  The 
Lords  having  heard  counsel  and  considered  the  petition  for  interim 
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execution,  pen<&ig  appeal ;  nominate  and  appoint  Mr  Kenneth  Mar.  ii.  1852. 
Mackenzie,  accountant,  judicial  factor,  ad  interim^  on  the  estates  of    '-1.^^' 
the  company  of  Dormet  Collins,  Alexander  Young  and  Peter  ^   **™*** 
Feely,  and  for  winding  up  the  affairs  of  that  company,  with  power 
to  realise  and  recover  the  whole  effects  of  the  company,  to  pay  all 
debts  due  by  the  company,  to  balance  the  company's  books,  with 
reference  to  the  accounts  and  claims  of  the  partners  inter  sty  and 
decern :    The  said  factor  finding  caution  within  eight  days,  and 
allow  answers  to  be  given  in  to  the  said  petition  by  the  second  box 
day  in  the  ensuing  vacation." 

James  Gard&n,Jun.f  W.S.,  Agent  for  Petitioner. 
Baxter  and  Macdougall^  W.S.,  Agents  for  Respondents. 


SECOND  DIVISION. 
Macalistbr,  Factor  Loco  TutoriM.  ^q^  2^5  ■ 

PupiTs  Protection  Act — Factor  loco  tiUoris — Malversation  in  Office. 

This  was  a  proceeding  under  the  Pupils'  Protection  Act,  12.Mar.  ii.lSSt. 
and  13  Victoria,  c.  61.  „'^,/ 

The  accountant  havmg  reported  that  the  factor  was  due  to  the  Factor, 
estate  about  £150,  be  was  ordered  to  attend  at  the  bar,  in  the 
event  of  bis  failmg  previously  to  consign  the  same.    He  attended, 
and  two  days  were  allowed  him,  and  he  was  ordered  again  to  ap- 
pear at  the  bar. 

On  his  again  attending  the  Court, 

Pattisan  stated  that  the  factor  had  still  been  unable  to  make 
consignation,  and  craved  further  delay  to  enable  him  to  do  so. 

The  Lord  Justicb-Clerk. — We  shall  certainly  take  no  steps 
to  prevent  consignation  being  made,  but  we  must  take  those  steps 
provided  by  the  statute  that  this  shall  be  done. 

The  Court  gave  decree  of  consignation  for  the  balance  re* 
ported  by  the  accountant,  to  be  consigned  within  a  month,  and 
authorised  extract  to  go  out  therefore  in  name  of  the  accountant, 
and,  quoad  tdtra^  remitted  the  case  to  the  accountant. 

ir.  Lorimer,  S.S.C,  Agent  for  the  Factor. 


The  Court  of  Session  rose  for  the  Spring  Vacation. 
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HIGH  COURT  OF  JUSTICIARY. 

Before  the  Loed  Justicb-Clbrk,  Lords  Cockbubn,  Wood» 

CoLONSAT  and  Cowan. 

No.  207.        Suspension,  Middlbmiss  v.  Lord  and  Lady  Willoughbt 

D^Ebbsbt  and  IMLandatort. 

Foaekmff — Ofender  under  age — Name  and  idenJtliy  of  Offender, 

Mar.  16. 1862.  Qn  the  Complaint  of  Lord  and  Lady  Willoughby  D'Eresby  and 
MiddiOTiiM©.  ^^^  Kennedy,  Esquire,  their  factor  and  mandatory,  James 
L<^D*£iesb7  Middlemiss,  junior,  and  Thomas  Middlemiss,  sons  of  James 
Middlembs,  senior,  labourer  in  Muthill,  were  convicted  before  die 
Justice  of  Peace  Court,  for  the  county  of  Perth,  of  poaching  by 
means  of  setting  snares  for  game  in  contravention  of  the  Act  2d 
and  3d  William  IV.,  c.  68,  §  1,  and  sentenced  respectively  to  pay 
a  penalty  of  20s.,  with  L.l :  6  :  10  of  expenses,  failing  which,  to 
be  imprisoned  for  30  days  within  the  tolbooth  of  Perth. 

This  sentence  it  was  now  sought,  on  behalf  of  the  convicted 
parties  and  their  father  as  their  administrator-in-law,  to  have  sus- 
pended on  the  ground  of  their  infancy,  James  Middlemiss  junior, 
being  only  two  years  old,  and  Thomas  having  reached  but  six 
years.  They  were  therefore  legally  incapable  of  committing  the 
offence  set  forth  in  the  conviction. 

It  was  answered  for  the  respondents,  that  Thomas  Middlemiss 
was  of  sufScient  years  to  understand  and  commit  the  offence  of 
poaching,  and  that  as  he  had  actually  done  so,  the  conviction  was 
good.  But  that  the  party  who  answered  to  the  name  of  James 
Middlemiss  junior,  was  not  the  bfant  of  two  years,  but  an  elder 
brother,  who  improperly  answered  to  the  name  of  James  Middle- 
miss junior,  and  that  as  he  did  not  appear  before  the  Justices,  the 
case,  as  allowed  by  the  statute,  was  proceeded  with  and  proved 
agamst  him  in  his  absence,  and  that  as  the  conviction  passed 
in  the  name  which  he  himself  had  given  when  apprehended,  it 
could  not  be  suspended. 

It  was  stated  that  the  respondents  had  no  intention  to  follow  out 
the  sentence,  the  object  of  the  prosecution  having  been  merely  to 
check  a  species  of  poaching  which  had  been  carried  on  in  the 
neighbourhood  to  a  great  extent.  In  answer  to  this,  two  letters 
were  produced  from  the  respondent's  country  agent,  addressed  to 
the  bfant  boys  Middlemiss,  formally  intimating  the  alternative 
sentwice  of  penalty  and  expenses  or  imprisonment. 
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Logan  for  the  suspenders*  M^.  16.  J8S9. 

Jf.  BeU  and  Neaves  for  the  respondents.  •S^"^^ 

The  Court  were  of  opinion  that  the  party  named  and  designed  ^iW^resbj 
in  the  complaint  and  conviction  was  "  James  Middlemiss  junior/' 
the  infant  of  two  years  of  age,  and  the  prosecutors'  agent  being 
aware  of  thb  at  the  beginning,  and  having  admitted  that  he  was 
not  the  individual  who  committed  the  trespass,  he  was  entitled  to 
have  the  sentence  set  aside,  and  in  regard  to  him  and  the  other 
suspenders  pronounced  the  following  interlocutor : — 

''  Edinburgh,  16th  March  1852 The  Lord  Justice-Clerk,  and 

Lords  Commissioners  of  Justiciary,  having  heard  counsel  for  the 
parties,  pass  the  bill,  suspend  the  sentence  complained  of  rimpH" 
eiiery  against  the  complainer  James  Middlemiss  junior,  and  his 
father  as  his  administrator-in-law,  and  in  respect  it  is  stated  for 
the  respondents,  that  they  do  not  mean  to  put  the  sentence  into 
execution  against  the  other  suspender,  Thomas  Middlemiss,  find 
it  unnecessary  to  proceed  further  in  his  case,  and  decern ;  Find 
the  respondents  liable  in  expenses,  of  which  allow  an  account  to 
be  given  in,  and  remit  the  same  when  lodged  to  the  clerk  of 
Court  to  tax  and  report." 

James  Bayne^  S.S.C.,  Agent  for  Suspenders. 
DtmdoB  and  WiUan^  W.S.,  Agents  for  Respondents. 
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No.  268.  HOUSE  OF  LORDS. 

The  Lord  Advocate,  and  the  Commissioners  of  Woods  and 
Forests  v.  Reddib,  Hamilton,  and  Others. 

Property — Alvem  of  a  Navigable  River — Compromiae — Bights  of  Crown 
—3  and  4  VicL,  c,  118. — The  trustees  for  ImproviDg  the  navigation  of  a 
river  had  hy  their  operations  narrowed  the  channel  and  reclaimed  land 
from  the  alveus ;  finding  it  a  better  plan  some  years  afterwards  to  widen 
the  channel,  they  wished  to  resume  possession  of  the  reclaimed  land, 
but  the  landowners  of  the  adjoining  banks,  having  been  in  posses- 
sion of  such  reclaimed  land  for  a  considerable  time — claimed  to  be 
fully  compensated  for  the  same.  A  compromise  was  however  made  be« 
tween  the  trustees  and  some  of  these  landowners,  by  which  the  tmsteea 
agreed  to  pay  and  the  latter  to  accept  half  the  value  of  such  redaimed 
land  in  fdll  of  all  compensation  for  the  same.  This  was  sanctioned  by 
the  3d  and  4th  Vict.,  c.  118,  which  however  expressly  reserves  fiie  right 
of  the  Crown.  The  Crown  having  claimed  the  compensation  money 
found  due  to  the  landowners  who  were  parties  to  the  oompromise,  on  the 
ground  of  the  land  being  the  property  of  the  Crown,  by  reason  of  its 
having  been  formerly  part  of  the  alveus  of  a  navigable  river ;— ^JJeid^ 
Affirming  the  decision  of  the  Court  of  Session,  that  the  sum  being  one 
obtained  by  a  compromise  to  which  the  Crown  was  no  party,  it  could  not 
now  be  claimed  by  the  Crown. 

M^ar.  12. 1852.     ^^^  ^^  ^^  appeal  against  a  judgment  of  the  First  Division 
^^-^v^-^'     of  the  Court  of  Session  in  an  application  by  petition  under  3  and 

^RldmI!'&T*  ^^^^-^  ^-  ^^^'  ^^'  ^^*>  *^  *^®  ^^^  of  Session,  brought  to  esta- 
blish the  right  of  the  Crown  to  a  sum  of  money  awarded  in  a 
submission  between  the  respondents,  Mr  Hamilton,  and  the  trus- 
tees of  the  Kiver  Clyde,  as  the  price  of  a  certain  portion  of  ground 
comprehended  within  the  alveus  or  channel  of  the  river  Clyde, 
and  acquired  by  the  trustees  for  the  purposes  of  the  navigation 
under  the  3  and  4  Vict.,  c.  118.  The  circumstances  of  the  case 
were  these : — 

By  various  statutes,  and  particularly  by  3  and  4  Vict.,  the 
trustees  of  the  river  Clyde  are  authorised  to  improve  that  river 
and  the  harbour  of  Glasgow,  and  to  acquire  the  ground  necessary 
for  their  operations.  The  plan  on  which  the  trustees  at  first  pro- 
ceeded for  improving  the  navigation  of  the  Clyde  was  that  of 
narrowing  the  channel,  and  with  this  view  dykes  and  jetties  were 
built,  the  effect  of  which  was  to  cause  an  accumulation  of  mud, 
sand,  and  other  materials,  by  which  in  course  of  time  the  solid 
ground  on  the  banks  of  the  river  was  considerably  added  to,  and 
the  channel  proportionally  reduced  in  breadth.    Of  late  years  the 
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trustees  have  changed  their  system  of  operations,  having  become  Mar.  12.}6fiS. 
satisfied  that  the  proper  course  for  improving  the  navigation  was    ^^v^^ 
not  to  narrow  but  to  widen  the  channel.     The  trustees  have  ^oZ^^^/^^^tn! 
cordingly  taken  possession  of  considerable  quantities  of  ground 
which  formerly  lay  within  the  alveus  or  water-way  of  the  river, 
and  was  added  to  the  adjoining  banks  as  before  expMned. 

Before  the  3d  and  4th  Victoria  was  passed,  a  question  was  ndsed 
by  Mr  Charles  Todd,  who  was  proprietor  of  subjects  situated  on 
the  south  bank  of  the  Clyde,  for  the  purpose  of  having  it  found 
that  the  Clyde  trustees  were  not  entitled  to  take  possession  of 
the  portion  of  ground  opposite  his  property,  which  had  been  re- 
claimed from  the  river  in  the  manner  already  explained,  without 
making  full  compensation  to  him  for  the  value  of  such  ground. 
This  point  was  tried  in  an  action  of  declarator,  at  the  instance 
of  Mr  Todd  against  the  Clyde  trustees,  and  after  full  discus- 
sion the  Court  of  Session  decided  in  favour  of  the  trustees,  and 
that  Mr  Todd  had  no  right  of  property  in  the  recently  gained 
ground,  (2  D.  357.)  Mr  Todd  appealed  to  the  House  of  Lords, 
but  their  Lordships  affirmed  the  judgment  of  the  Court  of  Ses- 
sion, (2  Eob.  333.)  After  that  question  had  been  decided  in  the 
Court  of  Session,  and  while  it  was  under  appeal  in  the  House  of 
Lords,  the  Clyde  trustees  applied  to  Parliament  for  additional 
powers,  and  obtained  the  3d  and  4th  Vict.  c.  118,  which  was 
passed  before  any  judgment  was  obtained  under  the  appeal.  A 
large  body  of  the  landowners  of  property  on  the  banks  of  the  river 
left  their  claims  to  be  settled  by  common  law.  On  the  other 
hand,  there  was  another  class  of  these  proprietors,  amongst  whom 
was  the  respondent  Mr  Hamilton,  who  went  into  an  arrangement 
with  the  river  trustees  whilst  the  appeal  was  in  dependence,  and 
on  the  fSEuth  of  such  bargain  refrained  from  opposition  to  the  bill. 
The  general  nature  of  this  arrangement  was,  that  the  parties 
mutually  agreed  to  waive  on  either  side  the  decision  of  the  ques- 
tion of  right,  either  as  depending  upon  the  matter  of  fiiot  as  to 
what  feU  or  did  not  fall  within  the  limits  of  the  ancient  water  way 
of  the  river,  or  on  the  matter  of  law  regarding'  the  right  of  pro- 
perty in  land  so  situated.  But  adopting  as  the  basis  of  the  agree- 
ment a  plan  prepared  by  an  engineer  of  the  name  of  Kegle  in  the 
year  1800,  it  was  arranged,  that  in  regard  to  all  land  which  ap- 
peared from  that  plan  to  have  been  formerly  part  of  the  bed  of  the 
river,  a  separate  valuation  was  to  be  put  upon  the  same,  and  that 
the  proprietors  should  receive,  and  the  trustees  should  pay,  as  in 
full,  of  aU  compensation  in  respect  of  such  gi*ound,  on^half  the 
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Mar.  U.  1852.  amount  of  such  valuations.    This  arrangement  having  been  made, 
^•"^y^^    the  3d  and  4th  Vict.  c.  118  was  passed,  the  llth  section  of  which 

V.  Beddifi^  &c  authorised  the  trustees  to  take  all  such  ground  as  might  be  requi- 
site for  the  operations  sanctioned  by  the  statute  on  compensation 
to  their  owners.  The  20th  section  of  this  act  contained  a  special 
provision  in  reference  to  certain  proprietors  therein  mentioned, 
among  whom  is  Mr  Hamilton.  The  124th  section  expressly  re- 
serves the  right  of  the  Crown  in  respect  of  the  water  way,  aheui^ 
or  channel  of  the  Clyde,  ^^  Provided,  nevertheless,  that  this  reser- 
vation should  not  limit  or  lessen  the  powers  or  authorities  given 
to  the  trustees  acting  under  this  or  any  of  the  before  recited  Acts 
as  regards  the  performance  or  execution  of  the  works  necessaiy 
for  the  improvement  and  enlargement  of  the  harbour  of  Glasgow, 
or  as  regards  any  of  the  said  recited  Acts,  to  be  do;ie  or  performed 
by  the  said  trustees,  with  the  view  and  for  the  purpose  of  im- 
proving the  navigation  of  the  said  river  Clyde." 

By  the  9th  Vict.,  c.  23,  the  period  allowed  to  the  trustees  fot 
compulsorily  taking  lands,  was  extended,  and  the  Lands  Claoses 
Consolidation  (Scotland)  Act  was  incorporated  with  the  3  and  4 
Vict.,  c.  118.     On  8th  September  1846  the  trustees  gave  notice 
to  the  respondent,  Mr  Hamilton,  that  they  required  to  take  for 
the  purposes  of  the  aforesaid  statutes,  a  certain  portion  of  his  lands 
of  Mavisbank,  a  proportion  of  which  (viz.  1240  squaife  yards)  fell 
within  the  line  denoted  on  Mr  Kyle's  plan,  as  the  old  water-way, 
or  alveus  of  the  river.   These  proceedings  resulted  in  a  submis- 
sion to  Lord  Bobertson  to  determine  the  amount  of  compensa- 
tion due  to  the  respondent,  Mr  Hamilton.      A  reference  was 
accordingly  entered  into,  and  his  Lordship,  after  having  issued 
notes,  pronounced  a  decree-arbitral,  by  which  he  found  inter  aUa,  thi^t 
one-half  of  the  entire  value  of  that  portion  of  the  ground  occupied 
by  alveus  was  L.775,  and  he  decerned  and  ordained  the  trustees 
to  pay  that  sum  along  with  other  sums,  to  Mr  Hamilton ;  and  on 
the  other  hand  he  decerned  and  ordained  Mr  Hamilton  to  grant 
to  the  trustees  an  effectual  conveyance  of  the  subjects  ^^  containing 
clause  of  absolute  warrandice  of  the  whole  subjects  conveyed,  ex- 
cepting the  said  alveus,  which  is  only  to  be  warranted  from  &ct 
and  deed.**    A  claim  having  been  made  to  this  sum  of  L.755  on 
the  part  of  the  Crovm,  before  the  same  had  been  paid  over  to  Mr 
Hamilton,  the  trustees  consigned  the  sum  in  bank  to  meet  any 
competition  which  might  arise  in  regard  to  it.     The  Lord  Advo- 
cate, and  the  Commissioners  of  Woods  and  Forests,  on  behalf  of 
the  Crown,  being  the  appellants  in  this  case,  presented  their  peti- 
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tion  to  the  Court  of  Session  under  the  authority  of  the  124  secBltt.  19. 1859. 
of  3  and  4  Vict.,  c*  118,  praying  to  have  this  consigned  ^^^^J  jJ^lTT^^ 
paid  over  to  them.    Appearance  was  entered  in  the  process,  bothe.  Beddie,  Ac 
for  Mr  Hamilton  and  the  Clyde  trustees,  and  a  record  having  been 
made  up  and  closed,  and  the  parties  heard,  the  First  Division  of 
the  Court  of  Session  by  a  majority  sustained  the  claim  of  the 
respondent,  Mr  Hamilton,  for  payment  of  the  L.755  with  interest, 
by  the  following  interlocutor,  pronounced  on  29th  January  1849 : 
— ^  The  Lords  having  considered  the  petition  of  Her  Majesty's 
Advocate  for  Her  Majesty's  interest,  with  the  whole  record,  and 
heard  counsel  for  the  parties,  refuse  the  desire  of  the  said  petition, 
and  decern  in  favour  of  the  respondent,  William  Hamilton,  for 
payment  of  the  said  sum  of  L.755,  with  the  interest  thereon,  but 
find  no  expenses  due." 

This  was  the  interlocutor  appealed  from. 

•/•  Andersonj  Q.C,  and  Jamesy  ai^ed  for  the  appeUant,  and  re- 
ferred to  the  following  authorities — Crater,  1, 16, 11 ;  Stairj  2, 1,  5; 
ErtJL  2, 1,  5-6-17 ;  BelFs  Prine.  639 ;  Grant  v.  Duke  of  Gordany  M. 
1 280 ;  Officers  of  State  v.  Smithy  8  Bell  and  Murray,  71 1 ;  and  House 
of  Lords,  6  Bell,  487 ;  Com.  Dig.  Navigation,  B.  152, 5th  Ed. ;  Hale 
de  jure  maresj  pp.  12,  81,  85 ;  Todd  v.  Clyde  TVusteesy  2  D.  357, 
and  House  of  Lords,  2  Bob.  333 ;  8  and  9  Tict.,  c.  99 ;  HoUU  v. 
Goldfinchj  1  B.  and  C.  205 ;  the  King  v.  the  Mereey  cmd  Irwell 
Ncmigation  Company^  9  B.  and  C.  95. 

The  SoUeitor^General  of  England^  and  J5.  Andrewe^  Q.Cy  for  the 
respondent,  cited  Rex  v.  Lord  Gcarboroughy  3  B.  and  C,  105,  and 
2  Bligh,  N.S.,  147. 

J.  Andereonj  Q.Cj  replied. 

The  Lord  Chancellor.  The  case  before  your  Lordships  is 
so  excessively  clear,  that  I  cannot  advise  your  Lordships  to  delay 
your  judgment,  especially  in  the  peculiar  circumstances  under 
which  this  respondent,  Mr  Hamilton,  has  been  brought  to  your 
Lordships'  bar.  The  case  is  extremely  simple,  and  lies  within  a 
very  small  compass,  although  the  arguments  have  occupied  a  con- 
siderable time. 

The  trustees,  under  the  Acts  of  Parliament  which  have  been 
referred  to,  stand  for  certain  purposes  in  the  place  of  the  Crown, 
viz.^  they  are  public  trustees  for  the  improvement  of  a  public  liavi- 
gation.  They  are  not  a  joint  company  formed  for  its  own  benefit, 
but  trustees  appointed  under  an  Act  of  Parliament  for  the  per- 
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IS.  l662.fonnance  of  a  public  daty,  which  duty,  but  for  their  appointment, 
r^^g^^  would  otherwise,  to  a  certain  extent,  have  devolved  upon  the 
r.  Beddit^  &a  Crown,  viz.,  the  maintaining  this  navigation  in  a  proper  condition. 
Now,  the  question  has  been  very  much  mooted  with  respect  to 
the  right  of  the  Crown  to  the  alveus  or  bed  of  this  navigable  river. 
In  the  present  case,  however,  that  was  a  question  which  could  ad- 
mit of  no  dispute.  Up  to  the  present  time,  no  one  has  attempted 
to  deny  that  the  soil  or  bed  of  a  navigable  river,  so  fiir  as  the  tide 
flows  and  ebbs,  is  the  property  of  the  Crown,  but  in  this  case  the 
argument  assumes  a  very  different  shape,  for  by  the  124th  section 
of  this  Act,  the  right  of  alveus  is  distinctly  saved  to  the  Crown. 
The  ground,  or  rather  the  value  or  price  of  the  ground,  which  was 
the  subject  of  dispute,  formerly  composed  a  portion  of  the  bed  of 
the  river.  The  trustees,  in  pursuance  of  their  powers  had,  with  a 
view  to  the  improvement  of  the  navigation  of  the  Clyde,  narrowed 
the  channel  by  raising  certain  banks  and  jetties,  and  the  conse- 
quence was,  that  the  places  between  them  and  the  adjoining  ground 
had  become  filled  up  with  sand  and  other  things,  until  at  length 
something  very  like  solid  ground  was  formed  connecting  the  water 
of  the  river  with  the  adjoining  land.  I  apprehend  that  there 
is  no  dispute  in  point  of  law  that  that  land  so  formed  would  still 
be  the  property  of  the  Crown.  I  am  speaking  of  that  which 
formed  the  bed  of  the  river,  and  had  at  no  time  ceased  to  be  so. 
When  the  trustees  required  for  further  improvements,  with  a  view 
to  the  enlargement  of  the  bed  of  the  river  to  its  original  extent, 
that  very  ground  which  they  had  previously  abstracted  from  the 
bed  of  the  river,  where  can  be  the  doubt  that  the  right  would 
exist?  The  Crown  could  not  have  interposed  to  prevent  that  pro- 
perty from  being  restored  to  the  old  channel.  There  would  be 
nothing  done  disturbing  the  rights  of  the  Crown.  It  is,  however, 
very  true  that  the  sand  and  rubbish  which  had  coUected  and  so 
resolved  themselves  into  a  solid  bank  would  be  removed,  because 
as  a  bank  they  had  become  an  obstruction ;  but  the  solum  of  the 
channel  would  belong  to  the  Crown  in  its  own  right,  precisely  as 
it  did  before.  I  should  have  conceived,  therefore,  that  the  Crown 
would  never  have  sought  for,  would  never  have  been  entitled 
tO|  compensation  fix)m  the  trustees  for  taking  from  the  bank  that 
which  they  had  previously  added,  and  restoring  it  to  the  original 
channel  of  the  river.  This  was  not  a  revesting  in  the  Crown^ 
for  the  right  of  the  Crown  had  never  been  interfered  with 
or  disturbed,  but  it  left  the  Crown  just  in  the  same  enjoyment  of 
the  rights  of  the  soil  as  it  had  previously  possessed.    Now, 


No.  258.  HOUSE  OF  LORDS.  649 

this  fact  would  account  for  the  shape  of  the  Act  of  Parliament,  for  jfi^,  ^g,  1353, 
the  Act  never  once  referred  to  the  rights  of  the  Crown,  nor  did  it  Vg^y^/ 
make  any  provision  for  these  rights,  while  it  expressly  ®™P<>wer-|J**^^j^^°?*^ 
ed  the  trustees  to  take  the  banks.  Indeed,  the  very  purpose 
of  the  act  was  to  enable  those  persons  to  take  the  banks,  and 
it  never  supposed  that  there  was  any  right  in  the  Crown  which 
could  be  exercised  adversely  to  the  trustees.  Therefore  it  had 
been  that  no  clause  in  the  act  had  any  provision  in  it  for  that 
purpose.  Putting  aside  the  124th  clause,  then,  the  act  was  pre- 
cisely that  which  one  should  have  expected  to  find.  In  the  present 
case  there  appeared  to  be  two  classes  of  proprietors — being  those 
to  whose  land  the  banks  had  been  added,  who  had  used  them,  I 
presume,  without  interruption.  Well,  upon  that  ground  those 
•parties  had  set  up  a  title  to  the  soil  itself.  They  were  divided 
into  two  classes— those  who  had  been  represented  many  years 
since  by  Mr  Todd,  who  in  his  proceedings  had  stated  that  he 
should  stand  upon  his  rights,  and  would  submit  to  no  compromise, 
and  who,  at  that  time,  was  coming  to  this  House  upon  his  ques- 
tion of  right.  Mr  Todd  set  up  his  right  as  against  the  Crown, 
as  well  as  against  every  one  else.  Before  the  question  in  respect 
of  this  claim  of  Mr  Todd's  was  determined,  this  Act  of  Parliament 
passed.  That  was  one  class  of  proprietors.  The  other  class  were 
those — ^Mr  Hamilton  being  one — ^who  had  adopted  a  different 
oourse  firom  that  taken  by  Mr  Todd.  They,  upon  the  question 
of  right  being  raised,  expressed  themselves  willing  to  withdraw 
firom  any  contest  upon  the  subject  upon  the  trustees  giving  them 
one-half  the  value  of  their  interest  in  the  ground.  Now,  the  pro- 
perty was  either  in  the  trustees,  who  would  have  a  right  to  revert 
to  it,  and  to  re-acquire  that  which  they  had  permitted  to  be  added 
to  the  adjoining  land,  or  it  was  in  the  Crown  as  yet  constituting  a 
portion  of  the  alveus^  or  it  was  in  the  proprietors  of  the  adjoining 
land.  What,  .then,  would  be  the  consequence  ?  If  the  trustees 
had  the  right,  they  would  of  course  rely  upon  their  right  so  far  as 
they  considered  they  could.  But,  as  respects  the  other  parties, 
I  will  suppose  the  Crown  and  the  landlords,  there  were  two  con- 
flicting claimants,  each  claiming  the  whole  right  of  property.  What 
shape  did  the  Act  of  Parliament  take  ?  It  contained  two  provi- 
sions as  diametrically  opposed  to  each  other  as  any  two  provisions 
possibly  could  be.  It  contained  a  provision  applicable  to  those 
proprietors  who  had  agreed  to  what  I  term  a  compromise,  while 
the  other  provision  applied  to  those  owners  who  had  taken  their 
stand  up<Hi  their  rights,  and  had  refused  to  compromise.    Now, 
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liar.  12. 1602.  as  f^arded  those  who  had  compromised,  the  language  was  not 
j^^TTj*'^    only  explicit,  but  if  your  Lordships  look  at  the  meaning  of  the 
•iBedclie,  fcc.  Act  of  Parliament,  you  would  at  once  perceive  what  its  true  con- 
struction was. 

The  mode  of  dealing  here  was  clearly  a  compromise,  for  it  was 
only  by  concession  that  the  parties  could  arrive  at  the  result 
they  attained.    As  to  the  other  class  of  owners,  there  was  no 
compromise,  for  the  act  stated  that  their  rights  should  in  no  man- 
ner be  affected  by  its  operation.    But  in  their  case  there  was  to 
be  a  jury.    The  question  is  so  plain,  that  I  cannot  tell  your  Lord- 
ships that  it  is  open  to  the  smallest  doubt.    It  is  one  of  the 
plainest  cases  I  ever  saw.     Under  this  compromise  Mr  Hamilton 
was  to  be  paid  his  proportion  of  the  value,  altogether  without 
reference  to  the  rights  of  the  Crown,  totally  irrespective  of  the 
rights  of  the  trustees,  as  the  purchase  of  his  interest,  and  by 
way  of  buying  him  off,  so  as  to  put  an  end  to  his  claim  as  weH 
as  to  the  claims  of  others  standing  in  the  same  position.     Now, 
the  Crown  is  anxious  to  have  the  benefit  of  this  compromise. 
Was  there  ever  such  a  contention  before  ?    If  Mr  Ebimilton  had 
a  right,  he  was  clearly  entitled  to  do  that  which  he  had  done — 
he  had  accepted  one  half  the  value  of  his  interest.    But  the  Crown 
asks  your  Lordships  to  give  it  that  money  which  ought  to  be  paid 
to  Mr  Hamilton.    Why  did  not  the  Crown  pursue  the  trustees, 
and  so  try  its  right  in  a  question  of  so  much  importance  to  the 
whole  solum  of  this  river  ?  If  the  Crown  had  done  that,  the  ques- 
tion would  have  been  decided  as  a  solemn  point  of  law.    That 
should  have  been  the  course  for  the  Crown.    The  only  other  ques- 
tion is  as  to  the  reservation  of  the  rights  of  the  Crown  in  section 
124.     That  is  an  absolute  reservation  in  respect  of  the  soil.    The 
soil  is  still  in  the  Crown,  and  the  power  is  still  in  the  trustees  to 
improve  the  navigation.    Indeed,  all  parties  are  left  in  their  origi- 
nal  position.      The  124th  clause  is  as  laboriously  contrived  to 
puzzle  its  readers  as  any  clause  by  possibility  can  be.    The  clause, 
it  is  true,  saves  the  right  to  the  Crown,  but  it  does  not  confer  any 
new  right.    It  was  a  great  mistake  in  law  to  insist  that  the  reser- 
vation of  the  rights  of  the  Crown  conferred  a  further  right  upon 
the  Crown.    The  rights  of  the  Crown  remained  just  as  they  were. 
No  new  right  had  been  created  for  the  Crown  by  the  clause  in 
question.    Neither  did  it  give  to  the  Crown  the  right  which  it 
now  contended  for.    I  very  much  regret  that  the  forms  of  the 
House  do  not  permit  your  Lordships  to  give  the  costs  to  the  re- 
spondents, of  having  been  brought  to  this  House,  as  well  as  to  the 
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Court  below,  upon  a  point  80  plain  and  so  simple.    I  shaU,  how-Mar.  12. 185S. 
ever,  move  that  your  Lordships  affirm  the  interlocutor  of  the    \^\^^ 
Court  beloW;  and  dismiss  the  appeal.  9.Beddie,  Stc 

LoBD  Brougham  concurred* 

Appeal  dismissed. 

Home  and  Ease,  W.S,  Edinburgh ;  and    |  ^  ^    ^   Appellants. 

Thomas  WyUis  Webster,  Solicitor,  London,)  ^^  Appeuanw. 

Oibson-Craigsy  Dalziel  Sf  BrodU,  W.S.,  Edinburgh ;  and)    Agents  for  the 
PemherUmy  Crawly  and  Oardiner,  Solicitors,  London,     )    Respondents. 


HOUSE  OF  LORDS. 

The  Parochial  Board  of  the  Parish  of  South  Lbith,  AppeUants,  No.  259. 
and  Allan  and  the  Parochial  Board  of  the  City  of  Edin- 
burgh, Respondents. 

Poor^s  Bates — Double  or  single  Bating — Stats.  7  Geo.  IIL,  c.  27,  and  8 
and  9  VtcL,  c.  83.— Lands  which  originally  belonged  to  the  parish  of 
South  Leith,  were  by  7  Geo.IlL,  c.  27,  disjoined  from  that  parish,  and  an- 
nexed to  the  City  Parish  of  Edinburgh,  but  with  a  proviso  which  made 
them  subject  to  the  parochial  burdens  of  South  Leith  as  before  the  act. 
The  Greneral  Poor  Law  Act,  8  aud  9  Vict.,  c.  83,  declares,  generally,  that 
there  shall  not  be  an  assessment  for  the  poor  in  more  than  one  parish, 
and  repeals  all  laws  inconsistent  with  that  act :  Heldj  affirming  the  inter- 
locutor of  the  Court  of  Session,  that  the  proprietor  of  such  lands  was  not 
liable  to  be  assessed  for  the  poor  in  the  parish  of  South  Leith  as  well  mb 
in  that  of  Edinburgh,  but  in  that  of  the  latter  only. 

Note — ^That  the  summons  in  the  action  raised  by  the  parish  of  South 
Leith  for  the  payment  of  assessments  for  such  parish,  ought  to  have  shewn 
the  right  of  that  parish  thereto,  under  7  G^o.  III.,  c.  27,  and  not  under 
the  General  Act,  8  and  9  Vict.,  c.  88. 

The  questions  in  this  case  were fjirsti  whether  certain  subjects  j^^nr.  25. 1S62. 
in  Leopold  Place,  Windsor  Street,  and  Elm  Row,  of  which  Mr    ^>^v^^ 
Allan,  the  respondent,  was  the  proprietor,  and  which  were  situ-g^^^^*^^^** 
ated  in  the  Hillside  grounds,  were  liable  to  a  double  assessment  Parish  of 
for  the  relief  of  the  poor ;  and,  secondly,  whether,  if  subject  only  ^^  Allan^c 
to  a  single  assessment,  the  right  to  levy  the  assessment  belonged 
to  the  City  Parish  of  Edinburgh,  or  to  the  parish  of  South  Leith. 
The  Hillside  grounds  were  formerly  in  the  parish  of  South  Leith, 
and  were  feued  out  by  Heriot's  Hospital  to  Mr  James  Grant  in 
1756.    By  the  feu-charter  it  was  stipulated  ^Hhat  in  case  the 
royalty  of  Edinburgh  should  at  any  time  hereafter  be  extended. 
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Mar.  25. 1852.  the  Said  James  Grant  and  his  foresaids^  or  the  proprietors  of  the 
'^▼^.   said  ground  for  the  time,  shall  not  only  be  subjected  to  build  such 
Board  of  the   houses  as  they  shall  build  thereon  agreeable  to  the  plan  to  be  con- 
Son^h  Leith    c^^^®^  ^7  *^®  Towu  Council  of  Edinburgh  and  other  managers 
r.  Allan,  &c.   for  the  time  ;  but  likewise  the  houses  to  be  built  thereon,  shall  be 
subject  and  liable  to  pay  the  same  public  burdens  as  the  other  in- 
habitants of  the  city  are  subject  and  liable  to  pay." 

In  1767  the  lands  in  question  were  disjoined  from  the  parish  of 
South  Leith,  and  annexed  to  the  royalty  of  the  city  of  Edinburgh, 
by  the  7  Geo.  III.,  c.  27,  which  set  forth  in  its  preamble  that  the 
proprietors  had  either  consented,  or  were  bound  by  their  titles  to 
consent  that  their  lands  should  be  included  within  the  royalty  of 
the  city  of  Edinburgh.  The  following  are  the  sections  of  that  act 
which  are  material  to  this  case: — The  lO^A  section,  **  That  the 
said  magistrates  and  town-council  of  the  city  of  Edinburgh  shall 
have  full  power  to  appoint  stentmasters  to  levy  from  the  proprie- 
tors and  possessors  of  all  such  houses  as  are  built,  or  shall  here- 
after be  built,  upon  the  foresaid  grounds  hereby  annexed  to  and 
comprehended  within  the  said  royalty,  an  equal  portion  of  the  cess, 
annuity,  poors'-money,  and  watch-money,  payable  by  the  city  of 
Edinburgh,  in  tho  same  way  and  manner  as  the  same  are  now 
levied  within  the  present  royalty." 

\5lh  section,  "  That  the  aforesaid  grounds  hereby  annexed 
to,  and  comprehended  within,  the  royalty  of  the  city  of  Edinburgh, 
shall  be,  and  they  are  hereby  for  ever  after  disjoined  from  the 

parish  of  St.  Cuthbert's  or  West  Kirk,  and  South  Leith,  and  are 

hereby  annexed  to  the  parish  of  St.   Giles,  within  the  city  of 
Edinburgh." 

The  IGth  section,  ^*  Provided  always  that  the  lands  hereby 
disjoined  from  the  Parishes  of  St.  Cuthberts  and  South  Leith,  and 
the  heritors  thereof,  shall  remain  liable  and  be  subject  to  the 
ministers'  stipends  and  other  parochial  burdens;  and  that  the 
tythes  payable  out  of  the  lands  hereby  annexed  shall  be,  and  the 
same  are  hereby  saved  and  reserved  to  the  true  owners  thereof, 
in  the  same  manner  as  if  this  act  had  never  passed." 

The  46th  section  of  the  poor  law  amendment  Act,  8  and  9 
Vict.  c.  83,  declares  that  the  *^  owners  and  occupiers  of  lands  and 
heritages  shall  not  be  liable  to  be  assessed  in  respect  of  such  lands 
and  heritages  for  the  relief  of  the  poor  in  more  than  one  parish  or 
combination,"  and  the  91st  section  of  that  act  enacts  *' that  all 
laws,  statutes  and  usages  shall  be,  and  the  same  are  hereby  re- 
pealed, in  so  far  as  they  are  at  variance  or  inconsistent  with  the 
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provisions  of  this  act;  provided  always  that  the  same  shall  con- Mar.  25. 1852« 
tinue  in  force  in  all  other  respects.'*  rS^Z?\^.  , 

The  Parochial 

Mr  Allan  having  been  assessed  for  poor's  rates  in  both  South  Board  of  the 
Leith  and  the  city  parish,  raised  a  summons  of  declarator  ag«^i"st|^^^^^.^jj 
the  parochial  boards  of  both  parishes,  for  the  purpose  of  having  o.  Allan,  &c. 
it  declared  that  he  T^as  liable  to  assessment  in  one  only.  To 
this  summons  separate  defences  were  respectively  lodged  on  be- 
half of  both  parishes,  each  maintaining  that  the  property  was 
liable  to  be  assessed  in  both  parishes,  and  each  claiming  to  be 
entitled  to  the  single  rate,  supposing  only  one  assessment  com* 
potent.  The  parochial  board  of  South  Leith  raised  also  an  or- 
dinary action  against  Mr  Allan  for  payment  of  the  assessments 
for  the  relief  of  the  poor  of  South  Leith  parish,  imposed  on  the 
above  mentioned  property.  In  this  latter  action  the  summons 
began  with  the  following  recital,  ^'  that  the  said  parish  of  South 
Leith  is  a  landward  parish,  and  the  poor  thereof  are,  according 
to  law,  supported  by  assessment,  the  one  half  of  which  is  im- 
posed upon  the  owners,  and  the  other  half  upon  the  tenants 
or  occupants  of  all  lands  and  heritages  within  the  parish.  That 
Thomas  Allan,  Esquire,  banker  in  Edinburgh,  is  owner  of  the 
lands  and  heritages  particularly-  after  specified,  situated  in  Leo- 
pold Place,  Windsor  Street,  and  Elm  Row,  in  or  near  Edin-^ 
burffhf  and  as  such  is  liable  in  payment  of  the  sums  which  have 
been  imposed  or  assessed,  by  or  in  the  said  parish  of  South  Leith, 
upon,  or  on  account  of  such  lands  and  heritages,  in  respect  of 
ownership,  under  the  provisions  of  the  act  8th  and  9th  of  our 
reign,  chapter  83,  intituled, "  '*  An  Act  for  the  amendment  and 
better  administration  of  the  laws  relating  to  the  relief  of  the  poor 
in  Scotland." 

And  after  referring  to  the  decision  of  the  House  of  Lords  in 
Allan  V.  M*Craw,  October  6.  1841,  the  summons  prayed  that  the 
defender  Mr  Allan  might  be  decerned  to  make  payment  of 
L.36  : 1 1 :  3^,  the  aggregate  of  two  sums,  each  being  the  propor- 
tion or  half  leviable  from  the  defender,  as  owner  of  the  lands  and 
heritages  foresaid,  of  the  assessment,  for  the  relief  of  the  poor  of 
the  said  parish,  and  the  other  purposes  mentioned  in  the  said  act 
of  the  8  and  9  Victoria,  c.  83,  for  the  year  there  specified.  To 
this  summons,  defences  were  lodged  for  Mr  Allan,  in  which  he 
simply  referred  to  the  action  of  declarator  at  his  instance,  and  re- 
peated the  pleas  therein  maintained  by  him  against  double  liabi- 
lity.   The  two  actions  were  afterwards  conjoined,  and  on  the  1 3th 
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Mar.  25. 1862.  July  1849,  the  Lords  of  the  Second  Division  pronounced  an  inter- 
TheParochial  1^^^*^^^*  which,  in  the  terms  of  the  declaratory  action  at  Mr  Allan's 
Boaxd  of  the  instance,  found  and  declared  that  the  pursuer  of  that  action,  and 
Sou^  Leith    ^^^  owners  and  occupiers  of  the  lands  and  other  heritages  therein 
V.  Allan,  &c   mentioned,  were  only  liable  to  be  assessed  in  respect  thereof,  for 
the  relief  of  the  poor  in  one  parish  or  combination,  and  that  as  the 
lands  in  question  were  disjoined  from  the  parish  of  South  Leith, 
and  annexed  to  the  parish  of  St  Giles,  within  the  city  of  Edin- 
burgh, the  pursuer  and  owners  and  occupiers  of  the  said  lands  and 
heritages  were  liable  to  be  assessed  in  respect  thereof,  within  the 
city  of  Edinburgh  only,  and  not  in  the  parish  of  South  Leith. 

Against  this  interlocutor  the  present  appeal  was  brought  by  the 
parochial  board  of  South  Leith. 

jRoft,  Q.C.,  and  Anderson^  Q.C.,  for  the  appellants.  According 
to  the  construction  put  on  7  Oeo.  III.  c.  27,  sec.  16,  by  the  case 
oiAUan  v.  M'Craw,  1  D.  B.  M.  513,  and  2  Rob.  507,  the  liabi- 
Uty  of  HiUside  to  a  double  assessment  for  the  poor-rates  was 
settled.     The  question,  therefore,  is,  has  the  new  Poor4aw  Act, 

8  and  9  Vict.  c.  83,  made  any  alteration  in  this  respect  ?  The 
respondent  (Mr  Allan)  relies  for  this  purpose  on  the  46th  and 
91st  sections  of  that  statute.  But  the  object  of  that  act  was  not 
to  exempt  lands  or  parishes,  but  as  the  preamble  states,  for  the 
better  administration  of  the  poor  laws  in  Scotland.  It  was  not 
the  intention  of  the  legislature  to  interfere  with  private  rights  then 
existing,  and  the  46th  section  has  reference  only  to  parishes 
generally,  and  to  the  34th  and  35th  sections,  with  which  it  is 
connected,  and  under  which,  in  some  cases,  there  might  be  a 
double  assessment*  With  respect  to  the  construction  of  acts, 
The  Queen  v.  The  Inhabitants  of  Ayleshuryy  4  Railway  Cases, 
314,  and  14  Sess.  Cas.  248,  and  Salter  v.  Johnson^  I  Hare  196, 
are  authorities.  Next  assuming  that  the  property  is  liable  only 
to  a  single  assessment,  it  is  submitted  that  South  Leith  is  en- 
titled to  that  assessment.  There  is  a  difference  between  the  10th, 
15th,  and  16th  sections  of  7  Geo.  III.  c.  29,  which  is  to  prevail. 
The  object  of  the  legislature  was  to  benefit  Edinburgh ;  to  do  this 
it  was  necessary  that  certain  property  should  be  taken  from  South 
Leith  and  annexed  to  Edinburgh ;  but  there  was  thi^  condition 
attached,  that  the  property  so  taken  should  remain  liable  to  the 
burdens  of  South  Leidi.     This  has  not  been  altered  by  the  8  and 

9  Vict.  c.  83. 

The  Solicitor'^  General  of  England  and  Brovcn  for  the  respondent 
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Allan.*  Mr  Allan  is  not  liable  to  be  rated  twice  for  the  same  lands.  Har.  25. 1852. 
Nothing  can  be  plainer  than  the  words  of  8  and  9  Vict.  c.  83,  sec.  ^,    ^      ,  j, 
46,  that  there  is  not  to  be  a  double  rating.   It  is  sought  to  cut  down  Board  of  the 
the  operation  of  this  section,  on  the  ground  that  it  would  otherwise  South  Leith 
interfere  with  private  rights,  contrary  to  the  intention  of  the  legis-v.  Allan,  &c. 
lature.     This  is  denied  on  the  part  of  the  present  respondent. 
The  property  could  only  have  been  ever  liable  to  a  double  assess- 
ment by  virtue  of  7  Geo.  III.  c.  27,  sec.  16,  and  that  clearly  has 
been  repealed  by  the  later  act  8  and  9  Vict.  c.  83,  sec.  46,  which 
section  is  a  substantive  provision,  and  is  altogether  disconnected 
with  the  34th  and  35th  sections  to  neither  of  which  it  has  any  re- 
ference.    With  regard  to  construing  the  act  according  to  the  in- 
tention of  the  legislature,  the  correct  rule  is  that  laid  down  by 
Coleridge,  «7.,  in  JRey  v.  The  Poor-law  Commissianers,  6th  Ad.  and 
£1.  7,  where  he  says,  ^^  It  is  in  my  opinion  so  important  for  the 
Court  in  construing  modem  statutes  to  act  upon  the  principle  of 
giving  full  effect  to  their  language,  and  of  declinmg  to  mould  that 
language  in  order  to  meet  either  an  alleged  convenience  or  an 
alleged  equity  upon  doubtful  evidence  of  intention,  that  nothing 
shall  induce  me  to  withdraw  a  case  from  the  operation  of  a  section 
which  is  within  its  words  but  clear  and  unambiguous  evidence 
that  so  to  do  is  to  fulfil  the  general  intent  of  the  statute,  and  also 
that  to  adhere  to  the  literal  interpretation  is  to  decide  inconsis- 
tently with  other  and  over-ruling  provisions  of  the  same  statute." 

Bethett,  Q*C.,  and  Donaldson  for  the  respondents  (the  Parochial 
Board  of  the  city  of  Edinburgh).  Supposing  the  property  to  be 
liable  only  to  a  single  assessment,  the  assessment  must  be  for  the 
poor-rates  within  the  city  parish  of  Edinburgh,  for  the  34th  sec. 
of  8  and  9  Vict.  c.  83,  which  prescribes  the  mode  of  assessment, 
expressly  directs  it  to  be  imposed  on  the  owners  and  tenants  of 
lands  and  heritages  within  the  parish^  and  there  is  no  power  to 
impose  it  on  any  but  those  which  are  in  this  parish.  The  lands 
in  question  being  taken  out  of  the  parish  of  South  Leith  by  the 
15th  section  of  7  Geo.  III.  c.  27,  and  annexed  to  the  city  parish 
of  Edinburgh,  are  within  the  latter  parish  only,  and,  consequently, 
liable  only  to  the  assessment  for  that  parish. 

Molty  Q.C.,  replied. 

Lord  Chancellor.   My  Lords^ — My  noble  and  learned  friend 

*  The  Lord  Cfaancellor  decided  that  the  House  would  only  hear  two  counsel  on  the 
same  point,  and,  therefore,  as  counsel  appeared  for  the  Parochial  Board  of  Edinburgh, 
the  oooDsel  for  Mr  Allan  confined  their  arguments  to  non-liability  to  double  rating. 

2x2 
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Mar.^5.j8o2.  ^^ j  myself,  not  entertaining  any  doubt  upon  this  question,  we  do 
The  Parochial  ^^^  propose  that  there  should  be  any  adjournment  of  the  con- 
Board  of  the  sideration  of  the  judgment  which  ought  to  be  pronounced.  My 
South  Leith  Lords,  the  property  belonged  to  Heriot's  Hospital,  and  of  that 
V.  Allan,  &c.  property  grants  were  made  by  the  Hospital  of  small  quantities 
of  land,  only — in  fact,  a  few  were  for  villa  residences  in  the 
immediate  neighbourhood  of  Edinburgh,  towards  the  parish  of 
South  Leith ;  and  the  Hospital,  anticipating  that  buildings  would 
be  carried  out  beyond  the  natural  limits  of  the  burgh  of  Edin- 
burgh, in  the  grants  which  they  made  stipulated  that  the  persons 
to  whom  the  lands  were  granted  should  consent  to  this,  that  if 
the  royalty  of  Edinburgh  were  extended  to  the  property  in  ques- 
tion, not  only  should  the  buildings  be  made  conformable  to  the 
regulations  of  the  municipality  of  Edinburgh,  but  that  they  should 
be  liable  to  the  parochial  burdens  of  the  royalty  of  Edinburgh. 
Now,  there  was  no  contract  in  one  sense ;  but  there  certainly  was 
a  contract  in  another  sense.  It  certainly  was  a  contract  that  a 
man  who  took  that  property  should  never  object  to  a  Parlia- 
mentary enactment  which  would  make  him  liable,  not  only  to 
build  the  houses  which  he  erected  on  the  land  which  he  had  taken, 
according  to  the  directions  of  the  city  of  Edinburgh,  but  that  he 
would  pay  the  burdens  equally  imposed  on  other  property  in  the 
city  of  Edinburgh.  He  never  could  have  retired  from  that.  That 
contract  was  so  far  binding  in  that  limited  sense  ;  but  it  required 
the  sanction  of  Parliament,  and  I  can  see  nothing  whatever  on  the 
face  of  that  contract  which  at  all  touches  the  parish  of  South 
Leith.  The  property  was  in  that  parish, — the  liability  could  only 
be  discharged  by  law,  that  is,  by  an  Act  of  Parliament.  The 
parties,  therefore,  left  that  as  they  found  it.  They  had  no  reason 
to  suppose  that  the  liability  would  be  removed,  and  there  was  no 
stipulation  in  regard  to  it.  The  stipulation,  therefore,  is  one  for 
the  benefit  of  the  city  of  Edinburgh ;  and  it  is  no  contract  what- 
ever, even  between  these  parties,  as  afiecting  the  parish  of  South 
Leith,  or  giving  any  benefit  to  South  Leith.  It  neither  damaged 
South  Leith,  nor  did  it  benefit  South  Leith  ;  but  it  left  that  parish 
to  stand  precisely  on  its  own  rights,  as  it  did  before  these  grants 
were  made.  When  Parliament  came  to  deal  with  the  question,  and 
to  extend  the  royalty,  which  was  the  object  of  the  act,  to  these  parti- 
cular lands,  it  made  them  liable  to  the  responsibilities  of  property 
within  the  royalty  of  Edinburgh  so  extended ;  but  it  said  nothing 
about  South  Leith,  and  it  proceeded,  as  it  must  have  proceeded, 
upon  the  contract  of  the  parties  not  to  object  to  that  extension. 
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Parliament,  then,  acting  on  the  contract,  made  these  provisions,  ^a^.  25. 1852. 
first  of  all  extending  the  royalty,  and  extending  the  liability,  and^^^T^^'^. 
then  severing  ",/or  ever*^  from  the  parish  of  South  Leith,  and  an-  Board  of  the 
nexing  to  the  royalty  of  Edinburgh  the  particular  lands  in  ques-^^J^^j^jj 
tion.     Then  comes  that  clause  upon  which  this  House,  upon  a  ^'  Allan,  &c. 
former  occasion  had  to  pronounce  its  opinion,  that,  notwithstand- 
ing that  severance,  the  persons  who  were  the  owners  and  occu- 
piers of  the  land,  should  be  liable,  amongst  other  things,  to  the 
parochial  burdens  of  the  parish  of  South  Leith.    This  property,  in 
consequence,  did,  for  a  considerable  period,  become  subject  to 
double-rates, — a  grievance,  no  doubt,  and  one  which  I  must  think 
was  not  within  the  purview  of  the  parties.     Probably,  as  it  has 
been  suggested,  the  burden  at  that  time  was  very  small. 

Theti  came  the  General  Poor- Law  Act  for  Scotland,  and  a  good 
deal  has  been  said,  very  much  to  the  purpose,  upon  the  policy  of  that 
Act.  Your  Lordships,  in  deciding  this  point  of  law,  can  only  look 
at  the  policy  as  bearing  upon  the  particular  provisions ;  but  it  is 
impossible  to  read  this  Act  of  Parliament  without  seeing,  from  the 
whole  frame  of  it,  that  it  was  as  much  the  policy  of  the  Act  to  make 
a  given  and  limited  provision  for  the  poor  as  it  was  to  impose  that 
liability  upon  the  parishes.  The  machinery  directed  in  each  parish 
is  a  parochial  board  chosen  by  the  parishioners,  and  having  the 
limited  powers  which  are  here  given.  Now,  I  look  in  vain  in  this 
Act  of  Parliament,  for  any  power,  in  any  parochial  board,  to 
assess  any  land  which  is  not  within  their  own  parish. 

Now,  my  Lords,  before  I  proceed  to  consider  that  which  has 
been  particularly  argued  upon  in  the  construction  of  this  xict  of 
Parliament,  I  want  to  ask  what  is  the  summons  here  ?  The  sum- 
mons of  the  appellant  puts  him  out  of  Court.  It  is  utterly  im- 
possible to  read  the  summons  without  seeing  instantly  that  the 
whole  of  the  appellant's  case  is  without  foundation.  The  sum- 
mons is  this — [His  Lordship  here  read  the  summons  J] — The  case 
falls  to  the  ground  upon  the  summons ;  the  parties  state  them- 
selves out  of  Court.  The  right  to  assess  is  within  the  parish, — 
they  say  the  land  in  question  is  out  of  the  parish,  and  then  they 
say,  therefore  it  is  assessable.  But  upon  what  Act  of  Parliament 
do  they  found  themselves  in  this  summons  ?  Why,  they  found  them- 
selves upon  the  general  Act  of  Parliament.  Where  is  the  provision 
which  authorise  them  ?  If  they  have  such  a  provision  it  is  under 
the  early  Act  of  Parliament,  and  the  summons  ought  to  have  been 
of  a  totally  diflTerent  nature.  They  ought  to  have  come  before  the 
Court  below,  and  said,  We  are  not  entitled  to  assess  under  this  ge- 
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Mar.  25. 1852.  neral  Act  of  Parliament,  but  we  are  entitled  to  assess  under  our 
Th  P      hal  ®^^'y  -^^^  ^^  Parliament.   That  was  their  case,  if  they  had  any ;  but 
Board  of  the  in  the  way  that  they  have  framed  their  case,  they  found  themselves 
SouUi  Leith    ^P^^  &^  -^^^  ^^  Parliament  which  does  not  touch  their  case ;  they 
r.  Allan,  &C.   profess  themselves  to  be  within  it,  and  there  is  not  a  single  pro- 
vision which  touches  their  case.  Now,  there  is  a  provision  in  this 
general  Act  of  Parliament,  which  tells  strongly  against  any  possible 
claim ;  and  it  is  important,  on  a  question  of  this  sort,  in  advising  your 
Lordships  to  affirm  the  interlocutor  of  the  Court  below,  that  it  should 
be  shewn  clearly  that  there  is  no  right  to  impose  this  rate.    In  the 
16th  section  of  the  general  Poor-law  Act,  there  is  a  power  to  com* 
bine  together  any  parishes  which  it  may  be  thought  proper  to  bring 
into  a  common  Union,  and  there  is  to  be  a  common  assessment  for 
any  two  or  more  parishes.    How  are  they  to  be  rated  ?    In  respect 
of  each  individual  ownership  within  the  parish.     If  there  was  any 
exception,  would  it  not  have  applied,  and  was  it  not  likely,  under 
the  circumstances,  to  have  applied  to  Edinburgh  and  South  Leith  ? 
There  was  nothing  to  prevent  South  Leith  and  Edinburgh  from 
being  put  together,  and  forming  one  parish,  and  being  only  liable 
as  one  parish,  and  no  man  within  the  parish  being  liable  beyond 
the  extent  of  his  property,  and  only  put,  as  he  ought  to  have  been 
put,  on  a  state  of  equality,  as  to  burden,  as  he  had  the  benefit, 
with  his  fellow-parishioners. 

Now,  my  Lords,  that  would  satisfy  my  mind  that  there  was  no 
intention  here  to  keep  up  any  burden  such  as  is  insisted  on  at  your 
Lordships'  bar ;  but  it  may  be  worth  while  to  consider  how  far  the 
argument  at  your  Lordships'  bar  can  be  maintained,  even  in  the 
way  in  which  it  has  been  presented  to  your  Lordships. 

The  argiunent  is  this — ^first,  that  there  was  a  contract  which, 
I  have  shewn  your  Lordships,  is  no  contract  which  would  operate 
in  this  view ;  but  assuming  that  there  be  that  contract,  it  is  then 
said  that  the  46th  section  was  necessary  in  consequence  of  the 
general  provisions  of  sections  34  and  35,  shewing  the  manner  in 
which  the  assessment  is  to  be  made.  It  is  quite  clear  that,  ac- 
cording to  the  true  construction  of  those  earlier  sections,  they 
would  have  authorised  what  was  unjust — that  is,  double  assess- 
ment. Therefore  it  is  provided  by  the  46th  section,  that  it 
shall  not  take  place.  Why  is  not  that  very  clause  in  this  very 
Act  of  Parliament,  which  is  to  apply  to  all  Scotland,  to  apply  to 
every  man  in  Scotland,  and  every  man's  property  in  Scotland  ? 
If  you  allow  the  words  to  have  their  proper  operation,  without 
giving  a  forced  construction  to  every  single  word — if  you  only 
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allow  the  clause  to  be  read,  as  every  man  who  reads  it  must  Mar.  26. 1852. 
understand  it,  it  does  precisely  what  ought  in  justice  to  be  done    '-^t^^^ 
— it  gives  equal  burden,  and  equal  benefits  to  every  one  of  her  Board  of  the 
Majesty's  subjects  in  Scotland.    If  there  were  any  doubt  upon  S!?"?;^.!^ 
this,  then  look  at  the  91st  section.     The  91st  section  is  per-o.  AUan,  &c. 
fectly  clear.     Is,  or  is  not,  the  provision  in  the  early  Act  of 
Parliament  inconsistent  with  the  provision  in  this  Act  of  Parlia- 
ment ?    My  Lords,  it  comes  simply  to  this,  that  if  the  Legisla- 
ture, in  passing  a  general  act,  had  committed  so  great  an  injustice 
as  to  have  this  property  liable  to  double  burdens,  it  was  absolutely 
necessary,  in  order  to  effect  that  unjust  object,  that  provisions 
should  have  been  expressly  inserted  to  give  effect  to  that  intention. 
If  you  even  shew  that  the  intention  was  not  to  abrogate  that  for- 
mer act,  you  have  no  means  of  carrying  it  into  effect ;  you  have 
no  exception ;  and  it  would  require  an  express  exception,  and  a 
creation  or  a  continuation  of  special  machinery,  to  enable  that 
particular  intention  to  be  carried  into  effect. 

Viewing  the  merits  of  this  case  on  the  part  of  the  appellants,  I 
think  the  case  is  free  from  all  doubt ;  and  I  shall  therefore  move 
that  the  interlocutor  of  the  Court  below  be  affirmed  with  costs. 

Lord  Brougham.  My  Lords,  I  also  agree  that  the  Court  below 
has  come  to  the  right  conclusion  in  dealing  with  the  construction  of 
these  Acts  of  Parliament.  I  consider  the  grounds  upon  which  the 
Court  below  have  decided  the  case  to  be  perfectly  sufficient  to  sup- 
port the  interlocutor.  The  46th  section  of  the  later  act  is  absolute, 
that  there  shall  not  be  double  assessment,  and  it  is  without  any  ex- 
ception. I  think,  with  my  noble  and  learned  friend,  that  there 
is  very  great  difficulty  in  seeing  how,  under  the  35th  section,  the 
parish  of  South  Leith  could  assess.  I  do  not  think  it  is  necessary, 
however,  to  go  into  that  topic  at  all.  I  consider  that,  taking  the 
46th  section  with  the  91st  section,  and  comparing  the  provisions 
which  are  set  up  as  favourable  to  double  assessment,  by  the  con- 
tention on  the  part  of  the  appellant,  there  is  no  room  whatever 
for  doubt.  Then,  that  the  assessment  must  be  for  Edinburgh, 
and  not  for  South  Leith,  I  think  is  too  clear  to  require  any  further 
discussion. 

Interlocutor  appealed  against  affirmed  with  costs. 

WilUam  Andersorif  S.S.C.,  Agent  for  the  Appellants. 
Thomas  Sprot^  W.S.»  Agent  for  Respondent,  Allan. 
James  Morgan^  S.S.C.,  Agent  for  Respondents,  Parochial  Board  of  City 
of  Edinburgh. 
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HOUSE  OF  LORDS. 

No.  260.         The  Trustees  of  the  Harbour  of  Dundee  v.  Dougall. 

Prescription — Non^  Usage  —  Port  and  Harbour  —  Levying  Tolls, — ^The 
trustees  of  the  harbour  of  D.  had  a  right  of  free  port,  within  the  limits 
of  which,  and  its  precincts,  thej  were  empowered  bj  Act  of  Parliament 
to  levj  certain  dues.  The  port  and  harbour  of  F.  were  within  these 
limits ;  but  the  respondents,  on  whose  property  F.  was,  alleged  that  the 
trustees  had  not  been  in  use,  for  the  prescriptive  period  of  forty  years,  or 
for  time  immemoria],  to  levy  dues  at  F., — ^and  he  further  claimed  a  right 
of  free  port  at  F.  Issues  were  directed  on  both  points,  and  the  trustees 
judicially  adnlitted  the  affirmation  of  the  first  issue,  as  to  the  right  to 
levy  dues  at  F. ;  whereupon,  in  a  conjoined  process  of  suspension  and 
declarator  judgment  was  given  for  the  respondent : — Held^  affirming  that 
decision,  that  the  right  of  the  respondent,  in  respect  of  the  port  and  har- 
bour of  F.,  excluded  the  claim  of  the  trustees ;  but  that  the  respondents' 
claim  to  a  right  of  free  port  at  F.  could  not  be  entertained  in  this  pro- 
cess, and  a  variation  made  in  the  terms  of  the  interdict  accordingly. 

Mar.  22. 1852.  The  following  are  the  facts  which  gave  rise  to  these  actions : — 
The  respondent,  Mr  Dougall,  is  proprietor  of  the  estate  of  Scots- 
of  Harbour  of  craig,  on  the  south  side  of  the  river  Tay,  below  Dundee.  On 
Douffi^  "  ^^^  property  there  is  the  village  of  Ferry-Port-on- Craig,  which 
is  situated  on  the  margin  of  the  river,  and  at  that  part  where  it  is 
narrowest,  and  from  it  to  the  opposite  point  on  the  north  shore, 
which  is  Broughty  Castle,  there  has  been  from  time  immemorial  a 
ferry  which  belongs  to  Mr  Dougall,  and  belonged  for  a  very  long 
period  to  his  predecessors,  the  proprietors  of  the  Ferrytown,  as  it 
was  called.  To  this  village,  with  its  bays  or  havens,  which  these 
ferry-boats  frequent,  and  to  the  right  of  the  ferry  itself,  it  was 
admitted  by  the  appellants  that  Mr  Dougall  had  right.  The  vil- 
lage of  Ferry-Port-on-Craig  lies  on  a  portion  of  the  river  shore 
between  the  point  on  which  the  ancient  monastery  of  Balmerino 
formerly  stood  on  the  west,  and  the  Drumla  Sands,  which  are  at 
the  mouth  of  the  Tay,  on  the  east.  These  two  points  form  the 
limits  of  the  harbour  of  Dundee  on  the  south  side  of  the  Tay. 

The  appellants,  who  are  Trustees  of  the  Harbour  of  Dundee, 
maintained  that  the  space  included  within  these  two  points  formed 
a  portion  of  the  harbour  of  Dundee,  and  that,  as  Ferry-Port-on- 
Craig  was  within  such  limits,  the  trustees  had  a  right  to  levy  dues 
there,  under  the  authority  of  the  6  and  7  Vict.  c.  83  (local),  which 
empowers  the  trustees  to  levy  the  dues  specified  in  that  Act, 
within  the  port  and  harbour  of  Dundee,  or  the  precincts  there- 


to 
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of."    The  respondent,  Mr  Dougall,  disputed  the  right  of  the  trus*Mar.  22. 1852. 
tees  to  levy  any  such  dues  from  vessels  loading  or  unloading  ft^rni/^^^/ 
Ferry-Portion- Craig,  and  claimed,  moreover,  to  himself,  a  right  of  Harbour  of 
of  free  port  or  harbour  there.     In  order  to  have  a  judicial  deter- ^^°^®^^''' 
mination  of  their  rights,  the  trustees  raised  an  action  of  declarator, 
in  which  they  sought  to  have  it  declared,  inter  alia^  that  the  quay 
or  ferry  harbour  of  Ferry-Port-on- Craig  is  within  the  precincts 
of  the  Dundee  harbour,  and  that  the  Dundee  harbour-rates  are 
leviable  from  vessels  repairing  to  the  quay  or  ferry  harbour  of 
Ferry-Port-on- Craig,  or  to  the  portion  of  the  water  of  Tay  oppo- 
site or  adjacent  to  that  village,  with  a  view  to  unload  there,  and 
that  Mr  Dougall  ^'  has  no  good  right  of  free  port  or  harbour  there, 
or  to  molest  or  interfere  with  the  pursuers,  or  their  officers  or 
others  by  them  authorised,  from  collecting  the  dues  and  rates 
leviable  by  the  pursuers  at  and  near  to  the  said  village,  or  along 
the  coast  or  beach,  or  in  the  river  opposite  to  the  same,  so  far  as 
the  same  extends  from  the  place  where  the  monastery  of  Balme- 
rino  formerly  stood,  to  the  Drumla  Sands." 

On  the  other  hand  a  suspension  and  interdict  was  brought  by 
Mr  Dougall,  in  which  he  prayed  that  the  trustees  might  be  inter- 
dicted *^  from  levying  rates  and  dues  upon  vessels  resorting  to  or 
delivering  their  cargoes  at  the  quay  and  harbour  of  Ferry-port-on- 
Craig,  or  precincts  thereof,  .and  from  molesting  and  interfering 
with  the  masters  or  owners  of  such  vessels  in  any  manner  of  way, 
as  also  from  molesting  or  interfering  with  the  complainer  Mr 
Dougall,"  and  his  tenants,  servants,  or  others  authorised  by  them 
in  the  use  and  management  of  the  said  harbour,  and  in  levying 
and  collecting  the  dues  and  rates  payable  to  the  said  complainer, 
as  grantee  and  proprietor  of  the  harbour  of  Ferry-port-on- Craig 
aforesaid.  The  suspension  was  conjoined  with  the  declarator, 
and  having  been  debated  before  the  Lord  Ordinary,  his  Lordship 
pronounced  an  interlocutor  on  26th  May  1847,  against  which  both 
parties  reclaimed  to  the  First  Division  of  the  Court  of  Session, 
and  that  Court  remitted  the  conjoined  process  to  the  Lord  Ordi- 
nary to  prepare  issues.  (See  11  D.  6.)  The  case  having  been 
accordingly  resumed  before  his  Lordship,  the  following  issues,  in 
which  the  respondent  was  held  to  stand  as  pursuer,  and  the  ap- 
pellants as  defenders,  were  approved  of  for  the  trial  of  the  cause 
before  a  jury,  viz. : — 

"  1.  Whether  for  forty  years  prior  to  August  2. 1844,  or  for  time 
immemorial,  the  harbours  of  Ferry-port-on- Craig  have  been  used 
for  receiving  ships  and  vessels,  and  for  the  loading  and  unloading 
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Mar.  22. 1852.  of  cargoes  shipped  and  unshipped  thereat,  without  the  defenders 
rjS^Zy^     or  their  predecessors  levying  any  dues  on  the  ships  or  cargoes  ? 
of  Harbour  of     ^^  2.  Whether  for  forty  years  prior  to  August  2. 1844,  or  for  time 
Dou^aU."       immemorial,  the  pursuer  and  his  predecessors  or  authors  by  them- 
selves or  others  deriving  right  from  them,  have  in  virtue  of  a 
certain  grant  there  referred  to  levied  harbour  dues  on  vessels 
using  the  harbours  of  Ferry-port-on-Craig,  or  on  the  cargoes 
loaded  or  unloaded  thereat  ?'' 

The  appellants  afterwards  lodged  in  process  a  minute,  in  which 
they  argued  that  it  should  be  held  that  a  verdict  had  been  re- 
turned in  favour  of  the  respondenf  upon  the  first  of  these  issues, 
and  consented  that  the  case  should  be  dealt  with  on  the  same 
footing  in  all  respects  as  if  such  verdict  had  been  found  by  a  jury. 
The  respondent  thereupon  moved  the  First  Division  of  the  Court 
of  Session  in  respect  of  the  said  mmute,  to  enter  up  the  verdict 
in  his  favour  on  the  said  first  issue,  and  to  apply  the  verdict,  and 
pronounced  an  interlocutor,  which,  after  referring  to  the  above 
mentioned  minute  lodged  by  the  trustees,  found  that  the  said 
trustees  had  no  right  or  interest  in  the  said  harbours  of  Ferry- 
port-on-Craig,  and  no  right  to  interfere  with  the  alleged  rights  of 
Mr  Dougall,  and  therefore  assoilzie  Mr  Dougall  from  the  whole 
conclusions  of  the  action  against  him,  and  in  the  suspension  and 
interdict,  suspended  and  interdicted  in  terms  of  the  prayer  of 
the  note  of  suspension  and  interdict,  and  declared  the  interdict 
perpetual.  From  these  interlocutors  pronounced  by  the  Lord 
Ordinary  and  the  First  Division  of  the  Court  of  Session,  the  pre- 
sent appeal  was  taken  by  the  trustees. 

The  Solicitor- General  of  England,  Bethett^  Q*C.,  Anderson, 
Q.C.,  for  the  appellants,  relied  on  the  6  and  7  Vict.  c.  83, 
which  empowered  the  trustees  to  levy  from  the  master,  &c.  of 
every  vessel  which  should  come  into  or  go  out  of  the  port  or 
harbour  of  Dundee,  or  the  precincts  thereof,"  the  tonnage,  rates, 
and  duties  specified  in  the  Act  and  on  old  charters,  which  they 
contended  described  the  precincts,  and  that  within  such  the  vil- 
lage of  Ferry»port-on-Craig  was  situated,  and  also  that  the  omis- 
sion to  exercise  the  right  of  levying  dues  there  for  forty  years 
did  not  lose  that  right.  They  cited  the  Magistrates  of  Edut' 
burffh  V.  Scotty  14  Shaw  922  ;  Magistrates  of  Campbleton  v. 
Galbreathy  7  Dunlop  482,  Hale  de  portibus  marisy  c.  2,  p.  46, 
Bell,  §  233,  I  Craiffy  c.  15,  §  15;  and  Ginooody.  Campbell,  7.  S. 
840.  It  was  also  contended  that  even  if  the  House  should  be 
against  the  appellants  on  the  material  question,  still  the  interlo- 
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cutor  of  the  Court  of  Session  must  be  varied,  as  it  went  too  far.  Mar.  22. 1852. 
and  was  a  perpetual  injunction,  not  only  against  receiving  dues,    ^^Z^^ 
at  the  harbour  of  Ferry-port-on- Craig,  but  the  "  precincts  there- of  Harbour  of 
of;"  and  moreover  improperly  assoilzies  Mr  Dougall  from  the^'^'*^^*- 
whole  conclusions  of  the  action,  instead  of  being  confined  to  that 
portion  which  affected  his  rights  at  Ferry-port-on- Craig. 

Soltj  Q.C.,  M<mcreiff^  and  Donaldson  for  the  respondent,  con- 
tended that  the  trustees  had  no  right  to  levy  such  dues  either 
by  immemorial  usage  or  by  the  authority  of  Parliament,   and 
that  as  by  the  verdict  which  the  trustees  had  consented  to  be 
entered  against  them  in  the  first  issue  it  had  been  found  that 
for  forty  years  the  harbour  of  Ferry-port-on-Craig   had  been 
used  for  loading  and  uploading  vessels  without  the  trustees  levying 
dues  thereon,  the  trustees  were  precluded  from  exercising  any 
alleged  right  to  such  dues,  and  an  immunity  in  favour  of  the  har- 
bour had  been  created.    They  cited  Bell's  Prin.  sec.  739,  3  Ersk. 
€.  7  to  8,  Inhabitants  of- Kelso  v.  Duke  of  Roxburgh^  Diet.  10,737  ; 
Miller  V.  Starie,  Diet.   10,738;   Tarsappie,  Diet.  10,770;   Gir- 
wood  V.    Campbettj  7.  S.  840;  Magistrates  of  Wigton  v.  M^Cly^ 
montf  12  Shaw  289;  Rolland  y.  Lord  Craigevar^  Diet.  10,724; 
Graham  v.  Douglas^  Die.  10,745  ;  Freemen  Fkskers  of  Canangate 
V.  Magistrates  of  Canangate^  4  S.  751 ;   Tod  v.  Magistrates  of  St 
Andrews^  Die.  1997,  and  Cowan  v.  Magistrates  of  Edinburgh^  6 
Shaw  and  D.  586. 

Lord  Chancellor.  My  Lords,  in  this  case  the  appeal  is  from 
a  decision  against  the  Trustees  of  the  Harbour  of  Dundee,  and  in 
favour  of  the  owner  of  Ferry-Port-on-Craig,  as  far  as  regards  the 
right  claimed  by  the  trustees  to  levy  tolls  on  ships  loading  and 
unloading  in  the  latter  harbour.  The  question  is  not,  whether 
the  defender  has,  or  has  not  the  right  himself  to  levy  tolls  upon 
ships  loading  or  unloading  in  that  place  or  harbour — the  question 
is,  whether  the  trustees,  the  pursuers,  have  that  right  or  not  ? 

Now,  my  Lords,  this  question  has  been  argued  upon  very  ex- 
tensive grounds ;  -but  it  lies,  after  all,  in  a  narrow  compass.  The 
trustees,  who  claim  under  the  Corporation  of  Dundee,  base  their 
title  upon  the  ancient  charters  which  give  them  the  harbour  of 
Dundee,  which  is  unquestionably  a  free  port,  and  on  their  right 
of  loading  and  unloading  at  that  harbour;  and  those  charters 
give  them  other  rights  of  taking  tolls,  which  are  mixed  up  with 
rights  of  taking  tolls  at  fairs,  and  they  give  them  rights  over  the 
waters  for  a  distance,  it  is  stated,  of  upwards  of  twelve  miles  up  the 
Tay  on  the  north  side  and  on  the  south  side.     It  is  admitted  by 
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^^l^^J^r^^'the  defender,  that  Port-on- Craig  is  within  those  limits  on  the  south 

The  Trustees  ^^^^  ^^  ^^®  river.  The  question,  then,  as  a  mere  contest  of  title 
of  Harbour  of  as  to  an  absolute  right  of  property,  as  between  the  pursuers  and 
DoQgail/  ^^^  defender,  might  not  admit  of  a  great  deal  of  difficulty,  because, 
although  the  defender  has  shewn  some  title,  and  has  set  up  some 
ancient  charters,  and  those  charters  contain  an  express  grant  of 
Ferry- Port-on-Craig,  yet  there  is  not  sufficient  evidence  before 
your  Lordships*  House,  nor  has  there  been  sufficient  evidence  at 
any  period  of  this  litigation,  that  the  port  in  question  was  what  is 
termed  properly  a  free  port.  Now,  nobody  has  disputed  that  that 
is,  so  far  as  regards  the  harbour  of  Dundee ;  and,  ultimately,  the 
question  came  before  the  Courts  below,  upon  the  double  claim,  by 
way  of  defence  on  the  part  of  the  defender. — [flw  Lordship  here 
recapitulated  the  proceedings  before  the  Lord  Ordinary  and  the 
First  Division  of  the  Court  of  Sessiony  and  then  read  the  loords 
of  the  first  issu£]. — That  was  the  first  issue.  Had  there  been, 
from  time  immemorial,  that  practice  of  loading  and  unload- 
ing ships,  and  no  claim  adduced  by  the  trustees  6t  their  prede- 
cessors? The  second  issue  was  upon  the  question  which  had 
been  reserved  to  the  defender  to  litigate,  as  to  the  right  to  Ferry- 
Port-on- Craig  as  a  free  port.  The  Trustees  of  the  Harbour 
were,  of  course,  advised  to  admit  as  a  fact  found  by  a  Jury,  the 
first  issue,  and  then  the  case  stood  thus — that  their  claim  in  the 
action  of  declarator  was  to  be  tried  upon  their  own  admission,  that 
during  time  immemorial  ships  had  loaded  and  unloaded  at  the 
harbour  of  Port-on-Craig,  and  that  they  had  never  levied  any  dues 
upon  them.  It  became,  in  the  view  of  the  Inner-House,  (and  I 
think  this  is  the  proper  view  of  the  case,)  unnecessary  to  consider 
the  question  raised  in  the  second  issue,  as  the  first  issue  was  posi- 
tively admitted,  and  found,  by  the  admission,  in  favour  of  the  de- 
fender ;  and  upon  that  a  declarator  was  pronounced  by  the  Inner 
House,  upon  the  terms  of  which  a  good  deal  of  observation  has 
been  made.  The  substance  and  intention  of  that  declarator  was 
not  to  establish  any  right  of  free  port  in  the  defender  in  Ferry- 
Port-on-Craig,  but  to  absolve  him  wholly  from  the  claim  on  the 
part  of  the  trustees,  to  levy  tolls  in  his  harbour  upon  ships  loading 
and  unloading  there. 

Now,  there  has  been  a  great  deal  of  discussion,  in  the  first  place, 
whether  this  is  a  positive,  or  whether  it  is  a  negative  prescription. 
I  believe  that  the  law  of  Scotland  has  been  very  much  embarrassed 
by  the  introduction  of  those  terms.  They  are  not  to  be  found  in 
the  Act  of  Parliament ;  and  they  do  not  properly  belong  to,  or 
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describe,  the  subject.     Tou  may  mention  many  cases  in  whichMar.  22. 18£2* 
you  might  properly,  in  point  of  language,  say,  that  there  was  Amt^  m 
negative  prescription  even  where  a  positive  prescription  exists — of  Harbour  of 
they  must  be  so  entirely  blended  with  each  other  that  they  oiilySou^l.' 
tend  to  confound ;  and  I  believe  it  has  very  often  happened  that 
there  has  been  more  contention  about  the  meaning  of  those  words, 
than  there  would  have  been  upon  the  substance  of  the  cases  in 
which  those  words  have  been  a  matter  of  discussion. 

Now,  my  Lords,  the  Act  of  Parliament  itself  is  one  of  the 
simplest  Acts  of  Parliament  that  ever  was  passed.  It  declares 
the  rights.  It  must  be  remembered  that  it  is  an  Act  which  ap- 
plies solely  and  only  to  an  heritable  subject.  One  of  the  first 
objects  is  to  secure  quiet  possession,  not  to  allow  claims  to  be  set 
up  at  great  distances  of  time,  when  evidences  may  be  lost,  and 
rights  may  be  held  which  have  been  fairly  acquired  by  others,  and 
thus  to  disturb  a  title  which  has  been  long  enjoyed,  and  in  most 
cases  with  sufficient  foundation.  But  there  were  other  cases 
which  required  a  remedy,  and  those  cases  are  provided  for  in 
the  same  simple  manner  by  a  separate  clause,  that  in  actions 
upon  heritable  rights  and  so  on,  40  years  without  enjoyment 
shall  operate  as  a  bar.  That  is  an  exclusion  in  fact ;  it  is 
an  exclusion  of  the  right  to  recover,  without  establishing  a 
right  in  the  party  who  has  the  benefit  of  the  exclusion.  If 
the  question  here  had  been  the  title  to  the  harbour  of  Dun- 
dee, then  a  great  deal  of  the  argument  which  your  Lordships 
have  heard  would  have  been  relevant.  But  nobody  disputes  the 
title  to  the  harbour — ^it  stands  upon  grounds  which  cannot  be 
shaken,  and  the  defender  is  only  defending  himself  against  the 
claim  set  up  by  the  Harbour  Trustees.  Now,  I  must  say,  that 
looking  through  the  authorities,  I  find  every  confirmation  of  that 
which  I  have  believed  to  be  the  true  distinction  between  positive 
and  negative  prescription.  The  words  are  clear  enough.  I  look 
at  the  substance,  and  I  am  perfectly  satisfied,  upon  the  authori- 
ties, that  this  is  what  is  called  by  the  Scotch  law  a  negative  pre- 
scription, and  that  therefore  40  years  would  be  a  bar  except  some 
other  right  is  set  up.  These  Acts  imposing  tolls  of  this  nature, 
must  always  be  read  in  favour  of  course  of  the  subject,  and  unless 
rights  are  expressly  taken  away,  the  Courts  of  law  will  never 
.interfere  with  them.  Here  the  intention  of  the  legislature  was, 
that  the  Act  shall  operate  upon  the  harbour  of  Dundee,  and  not 
effect  a  right  upon  the  opposite  coast. 

My  Lords,  1  submit  tx)  your  Lordships  in  point  of  law,  that 
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Mar.  22. 1852.  if  there  was  at  the  time  of  this  Act  of  Parliament,  a  clear  ex- 

The  Trustees  ^™P*^<^^  ®^  *^®  P*^  ^^  ^^  Dougall,  from  the  payment  of  tolls,  to 
of  Harbour  of  be  raised  by  the  trustees  in  a  particular  port  or  harbour,  that  right 
Eoug^l.*^  is  not  taken  away  by  the  Act  of  Parliament,  and  so  far  from  some 
of  the  exceptions  having  the  operation  which  has  been  assigned 
to  them,  it  does  not  appear  to  me,  that  one  of  the  exceptions,  par- 
ticularly that  of  making  the  ferry,  would  rather  tend  the  other 
way.  That  Act  of  Parliament  must  receive  the  natural  and  com* 
mon  construction,  and  cannot  be  forced  beyond  its  proper  and  in- 
tended limits  to  take  away  an  absolute  right  which  existed  in  this 
party  at  the  time  the  Act  of  Parliament  passed. 

Then,  my  Lords,  that  question  will  really  dispose  of  this  case, 
because  if  there  is  no  reason  why  the  defender  should  now  be  sub- 
ject to  the  rights  of  the  trustees,  of  course  it  must  be  dismissed. 
The  only  remaining  question  will  be  as  regards  the  points  which 
have  just  been  raised  at  your  Lordships'  bar,  with  respect  to  the 
terms  of  the  interdict,  and  the  terms  of  the  declarator.  Now,  my 
Lords,  that  interdict  was  of  course  granted  before  the  rights  were 
settled  by  the  admission  of  the  pursuers  of  the  first  issue,  I  am 
not  therefore  at  all  surprised  that  that  interdict  goes  further  than 
is  necessary. 

The  interdict  was  pronounced,  as  all  such  interdicts  are,  before 
the  final  decision.  Therefore  when  that  interdict  was  pronounced, 
the  Court  had  not  before  it  all  these  facts  upon  which  it  ulti- 
mately founded  its  final  decision.  I  am  not  therefore  my  Lords 
at  all  surprised  to  find  that  that  interdict  does  go  further  than  ap- 
pears to  me  to  be  called  for.  Their  Lordships  are  deciding  this 
only  that  the  Trustees  of  Dundee  EEarbour  have  no  right  to  levy 
tolls  in  the  harbour  of  Port^on-Craig  upon  ships  loading  and  un- 
loading there.  That  is  all  that  I  understand  to  be  really  decided, 
and  that  b  all  that  I  am  prepared  to  advise  your  Lordships  to 
affirm,  and  I  therefore  propose  to  your  Lordships  that  you  shall 
save  the  rights  of  the  trustees  to  this  extent,  that  the  interdict 
should  not  be  deemed  to  go  beyond  the  finding  of  the  first  issue 
as  admitted  by  the  trustees.  The  trustees,  in  their  admission, 
confined  their  admission  to  the  harbour  of  Port-on-Craig.  Now 
this  interdict  must  go  no  further  than  that.  It  must  be  co-exten- 
sive, and  it  must  be  confined  to  the  issue*  Then  as  regards  the 
subsequent  portion,  I  very  much  think  that  that  does  not  esta- 
blish any  right,  and  is  not  intended  to  do  so,  but  it  is  ambiguous, 
and  as  the  defender  has  no  right  to  take  advantage  of  any  ambiguous 
matter  found  in  the  interdict,  I  think  that  there  should  be  some 
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words  introduced  in  order  to  show  that  this  House  is  not  now  de-Mar.  22. 1852. 
ciding-any  positive  right  in  the  defender  to  a  free  port,  or  ^™8®'f  rpJ^^XT^ 
to  levy  tolls  and  dues  in  the  harbour  of  Port-on- Craig.     I  think  of  Harbour  of 
it  will  be  best  done  by  a  saving  clause,  not  altering  the  interdict,  j^^*'" 
but  expressly  saying  that  that  is  to  be  without  prejudice  to  the 
rights  of  the  trustees  in  the  respect  which  I  have  mentioned. 

Then  we  come  to  the  question  of  the  interlocutor  itself.    When 
the  Court  had  that  before  them  they  had  before  them  every  thing 
which  has  transpired  in  the  cause,  and  therefore  this  stands  upon 
a  difiTerent  ground.     Now  I  am  pot  satisfied  that  there  is  any  ob- 
jection to  that  declarator,  because  although  the  summons  founds 
itself  on  assertion  of  right  upon  the  part  of  the  pursuers,  those 
are  merely  inducements — they  are  only  to  found  that  which  is  set 
forth,  namely,  the  right  to  levy  tolls  and  dues  in  this  harbour  of 
Port->on-Craig.     As  to  the  interdict,  when  this  House  takes  care, 
as  it  will  take  care,  to  qualify  that  interdict,  and  not  to  let  it  have 
any  operation  beyond  what  must  have  been  intended,  and  which 
your  Lordships  are  bound  to  carry  into  execution,  then  I  submit 
to  your  Lordships  that  there  will  be  no  reason  whatever  to  alter 
the  final  interlocutor.     I  feel  that  there  is  no  necessity  for  going 
through  all  the  authorities,  as  I  entirely  agree,  after  full  considera^ 
tion,  with  the  Court  below,  and  I  shall  move  your  Lordships  to 
affirm,  with  the  saving  which  I  have  specified,  the  declarator  of 
the  Court  below,  and  to  dismiss  the  appeal  with  costs.     I  say 
with  costs,  because  although  it  is  proper  that  that  variation  should 
be  made,  yet  as  it  might  have  been  made  upon  an  application  to 
the  Court  below  at  the  time  acquiesced  in  by  the  parties,  without 
coming  to  your  Lordships'  bar,  your  Lordships  never  will  admit  a 
thing  of  that  sort  as  a  valid  reason  for  not  giving  costs  in  this 
House.     Therefore,  my  Lords,  upon  these  grounds  I  move  your 
Lordships  that  these  interlocutors  be  affirmed  with  costs. 
Lord  Brougham  concurred. 

Mr  BeihelL  My  Lords,  I  understand  that  your  Lordships  de- 
sire that  we  should  furnish  to  your  Lordships,  or  to  your  officer, 
a  form  of  saving  clause,  a  form  of  proviso  to  be  appended  to  the 
interlocutor  by  force  of  your  Lordships'  judgment,  qualifying  the 
interlocutor  thus  far — 

Lord  Chancellor.     The  interdict. 

Mr  Bethett.  Yes,  my  Lord,  the  interdict  here  is  the  interlocu- 
tor in  fact,  qualifying  the  order  thus  far,  that  it  is  not  to  extend 
beyond  that  harbour  of  Port-on-Craig,  which  is  mentioned  in  the 
first  issue,  and  by  the  condition  thereof  found  to  have  been  use.d 
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Mar.  22. 1852.  by  the  respondent.     My  Lords,  if  you  will  permit  my  learned 

^"^Tf^*^    friend  and  myself,  we  will  endeavour  to  agree  upon  a  form  of  sav- 

of  Harbour  of  ing,  if  we  do  not  agree  we  will  each  band  up  our  respective  form^ 

Dundee  v, 

Dougall.  Interlocutors  appealed  from  affirmed,  with  variation  and  with 

costs. 

Dalmahoy  and  Wood,  W*S*,  Edinbargh ;  and 

Dodds  and  Greigt  Solicitors,  London,  Agents  for  the  Appellants. 

William  Miller ,  S.S.Cn  Edinburgh ;  and 

Adam  Burn^  Solicitor,  London,  Agents  for  the  Respondent. 
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No.  261.  M* William  (Pauper),  Appellant;  Adams,  Respondent. 

-   Lindsay  (Pauper),  Appellant ;  M'Tear,  Respondent. 

Parochial  Reliefs— Able-bodied  Poor — 8  and  9  Fic/.,  c.  S3. — Held  by  the? 
House  of  Lords,  affirming  the  judgment  of  the  Court  of  Session  (whole 
Court),  that  an  able-bodied  pauper,  although  unable  to  find  employment^ 
was  not  entitled  to  parochial  relief  for  himself:  Held  also  that  an  able- 
bodied  pauper  was  not  entitled  to  such  relief  for  his  destitute  children. 

These  were  appeals  from  interlocutors  of  the  First  Division  of 
the  Court  of  Session,  pronounced  after  taking  the  opinions  of  all 
the  other  Judges,  (Lords  Jeffrey  and  Robertson  dissenting),  and 
by  which  it  was  found  that  the  appellant,  M'William,  being  an 
able-bodied  pauper,  was  not  entitled  to  parochial  relief;  and 
further,  that  the  appellant  Lindsay,  also  being  an  able-bodied 
pauper,  was  not  only  not  so  entitled  himself,  but  could  not  claim 
parochial  relief  for  his  destitute  children. 

The  facts  and  the  procedure  in  the  Court  below  are  sufficiently 
stated  in  the  following  judgment. 

Mar.  26. 1.S52.     In  M*  William  v.  Adams,  J.  S.  Wortley^  Q,C.,  and  R.  Palmer^ 
'"''■'*'"*'     Q.C.,  were  for  the  appellant. — Bethel^  Q.C.,  and  Anderson,  Q.C., 
K"JSS„B.for  the  respondent. 

&C.  In  Lindsay  v.  M*Tear,    Greffff  and  R.  Palmer  for  the  appel- 

lant.— Rolt,  Q.C.  and  G.  Ross  for  the  respondent. 

The  appeals  were  argued  before  the  House  of  Lords  last  Ses- 
sion, when  their  Lordships  took  time  to  consider  their  judgment, 
which  was  this  day  delivered. 

Lord  Brougham.     My  Lords,  in  the  year  1848  the  appellant 
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(M' William),  a  boiler  maker,  preferred  his  petition  to  the  Sheriff- Mar.  26. 1852. 
substitute  of  Glasgow,  stating  that  he  was  utterly  destitute ;  that^^^^^^ 
he  was  willing  to  work  but  unable  to  find  employment ;  that  his  Adams. 
application  for  assistance  from  the  parish  had  entirely  been  re- 
jected, and  the  petition  therefore  prayed  an  order  requiring  the 
inspector  of  the  poor,  the  present  respondent,  to  administer  re- 
lief.    The  respondent,  by  his  answer,  stated  that  the  petitioner 
was  an  able-bodied  man,  and  consequently  was  not  entitled  to  re- 
lief.    The  Sheriff-substitute  assoilzied  the  respondent;  but  the 
Sheriff-principal,  upon  appeal,  disagreed  with  his  Substitute,  and 
decided  in  favour  of  the  appellant ;  that  is  to  say,  decided  that 
the  appellant,  though  an  able-bodied  man,  was  entitled  to  relief. 
Thereupon  the  case  was  carried  by  advocation  to  the  Court  of 
Session,  and  the  Lord  Ordinary  made  great  avizandmn,  which  your 
Lordships  are  aware  has  the  effect  of  taking  the  matter  before  the 
Court  (First  Division)  without  his  being  called  on  to  decide  at  all, 
and  that  Court,  after  a  hearing  which  occupied  several  days,  in 
December  1848,  requested  their  Lordships  of  the  Second  Divi- 
sion and  the  permanent  Lords  Ordinary,  to  deUver  their  opinions 
on  the  whole  case.     Of  these  consulted  Judges  it  appears  that 
one  and  one  only  held  the  claim  for  relief  to  be  well  founded 
whilst  the  other  eight  considered  it  not  to  be  sustainable.     The 
decision  which  is  brought  under  the  review  of  the  House  may  be 
justly  represented  as  carried  in  the  Court  by  a  majority  of  eleven 
to  two,  and  the  effect  was  to  determine  this  most  important  pro- 
position, that  by  the  law  of  Scotland  an  able-bodied  person  is  not, 
under  any  circumstances,  entitled  to  relief  under  the  poor  law. 
Tins  has  been  brought  before  your  Lordships  by  appeal.    It  was 
argued  most  ably  at  the  Bar  on  behalf  of  the  appellant,  and  most 
ably  also  and  fully  on  the  part  of  the  respondent,  and  it  now  re- 
mains for  your  Lordships  to  dispose  of  the  case. 

It  is  admitted  on  all  hands  that  this  important  question  turns 
entirely  upon  ihe  construction  of  the  statute,  there  being  no  com- 
mon law  right  whatever  alleged.  The  Act  of  1579,  chapter  74, 
is  therefore  to  be  considered,  and  the  opinion  which  we  may  form 
touching  its  import  must  govern  the  decision  of  the  case  at  bar. 
Does  it  or  not  apply  to  able-bodied  poor  persons  who  are  not  in- 
capacitated from  working  but  are  unable  to  find  work,  and  are  also 
unable  to  maintain  themselves  ? 

The  Act  of  1579  was  the  first  compulsory  provision  made  for 
the  support  of  the  poor.  Whatever  had  before  been  done  by  the 
legislature  was  in  restraint  of  that  class,  and  not  for  their  relief. 

No.  XXIV VOL.  I.  2  Y 
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Mar.  26. 1852.  But  important  light  is  thrown  upon  the  act  by  attending  to  the 
M*Willi^^  provisions  of  those  previous  restraining  statutes,  and  especially  to 
Adams.  the  exceptions  introduced  into  them.  The  purpose  of  the  acts 
was  to  restrain  mendicity  and  vagrancy — and  it  seems  to  have 
been  throughout  assumed  that  begging  was  the  only  mode  in  which 
the  poor  could  be  relieved.  It  is  therefore  of  great  importance  to 
observe  to  whom  begging  was  permitted  by  way  of  exception  to 
the  enactments  for  putting  it  down.  These  acts  extend  from  the 
early  part  of  the  15th  to  the  middle  of  the  16th  century;  but  I 
refer  particularly  to  the  statute  made  in  1503,  chapter  70.  The 
earlier  act  of  James  the  First,  1424,  cap.  25,  had  directed  that 
all  persons  who  had  no  tokens  permitting  them  to  beg,  shall  be 
charged  to  labour  on  pain  of  burning  in  the  cheek,  and  banishment. 
The  act  of  1503,  cap.  70,  "  Anent  beggars  and  their  qualities," 
after  enforcing  the  observance  of  the  older  act,  mitigates  its  seve- 
rity by  introducing  the  exception  of  impotent  poor  as  allowed  to 
beg,  in  these  words :  ^'  The  Sheriffs  and  Magistrates  shall  thoyle 
none  to  beg  except  crinked,  sick,  impotent,  and  weak  folk/'  In 
the  edition  of  the  statutes  by  the  Record  Commission,  under  the 
superintendence  of  Mr  Thomson,  vol.  2,  p.  25,  we  find  that  it  is 
not  *^  sick,"  but  ^^  blind."  Now  these  classes  of  persons  disabled 
by  bodily  or  mental  infirmity,  are  alone  suffered  to  beg — ^that  is, 
alone  held  entitled  to  the  only  relief  which  at  the  time,  and  until 
the  year  1759,  was  ever  in  contemplation  of  the  legislature,  how 
great  soever  might  be  the  necessities  of  the  parties.  It  may  be 
observed  further,  that  at  the  same  period,  1503,  the  English  statute 
19th  Henry  VIL,  cap.  12,  for  the  punishment  of  vagrants,  and 
entitled  De  validU  mendicantibtis  repettandis,  gives  a  similar  relief 
to  beggars  who  are  unable  to  work.  Like  the  Scotch  act,  it  miti- 
gates the  severity  of  the  older  statute  of  7th  of  Richard  IL,  cap. 
5,  (just  as  the  Scotch  act  mitigates  the  severity  of  the  old  act  of 
James  I.)  requiring  all  beggars  unable  to  work  to  be  passed  to 
their  p'aces  of  birth,  or  of  three  years'  residence,  and  not  to  beg 
except  there,  by  the  2d  section,  but  lessening  the  punishment  of 
vagrancy  in  the  case  of  *^  Women  great  with  child,  men  and  women 
in  great  sickness,  persons  impotent  and  of  the  age  of  70,"  (section 
8.)  The  like  resemblance  is  to  be  found  between  the  provisions 
of  the  14th  of  Elizabeth,  and  the  Scotch  act  of  1519. 

The  act  of  1579  had  a  twofold  object,  and  its  title  is  deserving 
of  attention.  It  is  for  *^  punishment  of  strong  and  idle  beggars, 
and  reUef  of  the  poor  and  impotent."  Next  the  general  preamble 
sets  forth  the  expediency  of  providing  for  the  relief  of  <<  the  aged 
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and  impotent  poor  people;"  and  though  the  subsequent  preamble  Mar.  26. 1852. 
to  the  second  branch  of  the  act  says,  that  "  Charity  would  tl^at^i^^lJuJ^y. 
the  pure  and  aged  and  impotent  poor  should  be  provided,"  it  Adams. 
seems  reasonable  to  construe,  that  as  equivalent  to  the  expression 
in  the  general  preamble,  namely,  that  *^  pure*'  is  a  qualification 
given  to  aged  and  impotent,  and  not  that  these  are  different  classes 
— the  poor,  the  aged,  and  the  impotent.  The  enacting  part, 
like  the  second  preamble,  gives  "aged,"  "poor,"  "impotent," 
separately.  But  if  "poor"  is  to  be  taken  as  a  separate  class, 
that  is,  as  designing  persons  who  are  not  incapacitated  by  age 
or  infirmity,  this  consequence  follows,  which  I  hold  to  be  de- 
structive of  the  argument  in  favour  of  the  appellant's  contention 
the  enumeration  of  aged  and  impotent  becomes  wholly  super* 
fluous,  and  even  insensible.  Some  argument  has  been  grounded 
both  in  this  case  and  in  the  former  one  of  Pollock  v.  DarUnff, 
on  the  word  impotent  It  has  been  plainly  said,  both  by  Mr 
Hume  in  his  argument  as  counsel  in  1803,  and  more  than 
implied  by  one  of  the  learned  Judges  now,  that  "  impotent " 
means  unable  to  find  work,  or  unable  to  gain  a  livelihood.  This 
appears  a  wholly  untenable  position,  not  merely  from  aged  being 
coupled  with  impotent,  but  because  thb  sense  is  plainly  excluded 
by  the  provision  for  the  case  of  those  who  can  do  some  work. 
"  If,"  says  the  act,  "  the  aged  and  impotent  persons  not  being  so 
diseased,  lamed,  or  impotent  but  that  they  may  work  in  some 
manner  of  work,"  refuse  to  work,  they  are  to  be  punished.  Here 
"impotent"  cannot  possibly  mean  any  thing  but  incapacity  to 
work,  through  ment«J  or  bodily  incapacity.  Indeed,  this  part  of 
the  Act  appears  to  me  almost  decisive  of  the  whole  question ;  be- 
cause the  able-bodied  poor  plainly  do  not  come  within  its  scope, 
and  yet  the  diseased  and  aged  who  can  work  a  little  are  severely 
punished  if  they  refuse.  Yet  no  punbhment  is  denounced  against 
the  able-bodied  who  refuse,  who,  of  course,  would  be  much  more 
deserving  of  punishment.  Nothing  can  more  clearly  prove  that 
this  class  of  persons  was  not  at  all  in  the  contemplation  of  the 
legislature. 

I  regard  the  Acts  subsequently  made,  especially  those  of  1661, 
cap.  38,  and  1672,  cap.  18,  not  only  as  consistent  with  the  con- 
struction put  upon  the  Act  of  1579,  but  as  aiding  that  construc- 
tion. 

Lastly,  the  proviso  in  the  late  Act  8th  and  9th  Vict.,  cap.  83, 
sec.  68,  deserves  to  be  considered,  (being  in  the  opinion  of  some 
almost  decisive  of  this  case,  and  in  the  opinion  of  all  it  must  be 

2y2 
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Mar.  26. 1852.  admitted  to  be  important,)  as  indicating  the  jealousy  of  the  legis* 
M«wiiiam  ^^^^^^  to  guard  against  relief  to  "  the  able-bodied  persons  when 
Adams.  out  of  employment."  It  is  a  proviso  in  the  section  extending  the 
enactments  to  occasional  relief,  and  to  prevent  the  mere  want  of 
employment  from  bringing  persons  within  the  class  of  those  en- 
titled to  such  relief;  the  proviso,  in  terms,  excludes  them  from 
whatever  in  the  enactment  is  given.  Of  course  this  leases  then- 
right  untouched  so  far  as  it  is  independent  of  the  Act,  but  the 
proviso  indicates  the  general  intention  to  guard  against  extend- 
ing it. 

The  authority  of  all  text  writers  is  in  favour  of  the  construction 
adopted  by  the  Court  below.  Erskine,  though  he  is  somewhat 
inaccurate  in  his  reference  to  two  of  the  Acts,  (1535  and  1663,) 
lays  it  clearly  down  that  those  entitled  to  relief  are  the  *^  indigent 
persons  who  are  aged  or  disabled  from  work;"  and  Bankton, 
(1760,)  describes  those  entitled  to  maintenance  as  "poor  people 
that  are  not  able  to  work ;"  Mr  Bell,  (2153,)  confines  the  title  to 
those  who  are  unable  to  earn  their  subsistence  by  labour  "  in  con- 
sequence of  any  mental  or  corporeal  weakness,  disability  or  per- 
manent disease;"  and  he  must  have  had  Pollock  v.  Darling^  17th 
January  1804,  13  F.  G.  294,  Mor.  1059,  present  to  his  mind,  for 
he  cites  that  case  in  the  next  article  at  2155,  where  he  lays  it 
down  that  temporary  distress  from  dearth,  stagnation  of  trade, 
&c.,  does  not  entitle  able-bodied  persons  to  the  benefit  of  this 
relief. 

My  view  of  Pollock  v.  Darling  is,  that  we  cannot  uphold  it 
together  with  the  present  decision  ;  that  the  two  are  irreconcile- 
able  and  cannot  stand  together.  But  the  authority  of  that  case 
is,  in  my  judgment,  exceedingly  impaired,  not  only  by  the  strong 
opinion  of  the  two  greatest  lawyers  then  on  the  bench,  Lord 
President  Campbell,  and  Lord  Justice-Clerk  Eskgrove,  as  well 
as  by  the  strong  opinion  of  Lord  Pitmilly  and  other  writers  on 
the  subject,  but  above  all  by  the  kind  of  reasoning  on  which  those 
proceeded  who  pronounced  the  decision.  It  is  not  denied  that  this 
decision  has  been  far  from  commanding  the  assent  of  the  profession 
ever  since ;  and  it  is  not  denied  that  it  has  remained  in  practice  a 
dead  letter.  It  probably  was  considered  only  to  apply  in  exactly 
similar  circumstances  on  occasions  of  great  dearth,  which  happily 
have  not  occurred  since  1800;  certain  it  is,  that  the  case  has 
never  been  acted  upon. 

My  Lords,  in  the  second  case  (Lindsay  v.  M'Tear)  which 
stands  before  your  Lordships  in  order  that   I  may  not  have 
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occasion  to  trouble  you  further,  I  will  say  that  I  consider  it  as  ^f- 26-^^52. 
disposed  of,  if  your  Lordships  should  dispose  of  the  first  by  affirm- j,,^_ 
ing  the  judgment  appealed  from,  and  that  then  that  case  would  Adams, 
have  no  grounds  whatever  to  stand  on.  The  ground  of  the  ap- 
plication of  a  confessedly  able-bodied  pauper,  who  does  not  pre- 
tend that  he  is  unable  to  support  himself,  but  who  merely  applies 
for  relief  to  himself  on  the  ground,  and  in  respect  of  his  having 
children  unprovided  for,  is  disposed  of  by  your  Lordships  being 
of  opinion,  if  you  shall  so  think,  that  the  Court  below  came  to  a 
right  decision  against  the  right  of  an  able-bodied  pauper,  to  obtain 
parish  relief.  It  is  enough  to  say  on  this  subject  that  the  statute 
of  1661,  chapter  38,  to. which  I  have  already  referred  in  the 
counsel  of  the  argument  upon  the  general  question,  appoints  the 
Justices  to  make  trial,  and  examine  of  poor,  aged,  sick,  lame  and 
impotent,  and  such  as  are  not  able  to  maintain  themselves,  (that 
I  have  already  commented  on,)  nor  are  able  to  work  for  their  liv- 
ing ;  and  also  (another  head  of  inquiry,)  of  all  orphans  or  other 
poor  children  who  are  left  destitute  of  all  help.  That  is  the  legis- 
lative intendment  of  poor  children.  It  cannot  approach  to  cor- 
rectness of  expression  to  say  that  the  children  of  a  person  who  is 
an  able-bodied  pauper,  and  who  does  not  contend  that  he  is  him- 
self unable  in  one  way  or  another  to  support  himself,  come  withiti 
the  description  of  children  left  destitute  of  all  relief.  I  entirely 
agree  with  the  learned  argument  of  the  Court  below,  that  it  is 
impossible  to  separate  the  case  of  the  father  from  the  children ; 
and  that  if  any  provision  is  to  be  made  in  such  cases,  it  must  be 
made  by  new  Acts  of  the  legislature. 

My  Lords,  I  shall  therefore  move  your  Lordships,  that  the 
judgment  of  the  Court  below  in  this  case  be  affirmed. 

Lord  Truro.-^— My  Lords,  I  entirely  concur  with  the  general 
view  which  the  noble  and  learned  Lord  has  just  taken  of  the  ques- 
tion in  their  case.  As  I  understand  the  question  mainly  turns 
upon  what  the  noble  Lord  has  adverted  to,  the  Act  of  1579. 

The  question  is  simply,  one  of  construction.  The  judges  be- 
low, who  appear  to  me  to  have  displayed  that  learning,  and  that 
pains  and  attention  ia  this  case  which  might  be  expected  from  the 
high  character  which  belongs  to  them,  have  enumerated  in  their 
judgment,  the  various  classes  of  persons  who  might  come  forward, 
literary  gentlemen,  and  gentlemen  of  very  different  classes  in  vast 
numbers,  who  might  very  often  fail  in  getting  the  only  work  for 
which  persons  would  suppose  they  were  fit,  and  it  would  be,  I 
apprehend,  perfectly  impossible  for  a  parish  to  protect  itself  against 
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Mar.  26. 1852.  claims  of  that  class.  But  the  judicial  duty  that  is  cast  upon  this 
M'WMT^*'  House  is,  to  IooJl  at  the  language  of  the  statute,  and  see  whether 
AdaniB.  ''*  that  language  is  open  to  any  fair  and  reasonable  doubt.  I  own  I 
should  have  thought  it  b  not.  I  am  however  inclined  to  hold  that 
opinion  tenderly,  out  of  respect  to  the  very  learned  persons  who 
have  entertained  a  different  impression  on  that  subject  though 
they  form  such  a  very  small  minority. 

My  Lords,  it  has  been  most  correctly  remarked,  that  as  far  as 
one  can  discover,  no  doubt  appears  to  have  arisen  on  the  law  con- 
tained in  the  several  Acts  of  Parliament,  up  to  the  case  of  PoUock 
V.  Darling.  Now  it  will  be  remembered,  in  considering  the 
weight  due  to  that  authority,  that  this  is  a  question  of  the  con- 
struction of  an  Act  of  Parliament.  And  the  decision  there  took 
place  but  a  very  few  years  ago,  of  an  old  Act  of  Parliament ;  the 
Court  divided  in  opinion,  although  a  majority  undoubtedly  adopt 
the  construction  which  the  Appellant  contends  for ;  and  also  it  is 
a  case  which  arose  under  very  peculiar  and  special  circumstances. 
It  was  not  the  case  of  an  individual  applying  to  receive  parish 
relief;  it  was  a  case  where  the  whole  parish  apparently  with  one 
exception,  were  of  opinion  that  such  circumstances  had  arisen  as 
rendered  it  expedient  that  there  should  be  a  rate  for  the  relief  of 
persons  whose  circumstances  and  situation  were  too  notorious  to 
admit  of  any  deception  or  fraud.  What  fell  from  the  learned 
judges  in  that  case,  powerful,  able  and  eloquent,  I  own  it  appears 
to  me  very  much  calculated  to  mislead  the  mind  from  the  con- 
struction, though  it  might  lead  the  mind  to  yield  to  a  great  public 
necessity,  without  much  regard  to  the  precise  language  of,  the 
statute.  Not  being  a  cotemporaneous  exposition  —  not  being 
a  unanimous  exposition  —  being  a  decision  taking  place  under 
very  extraordinary  and  special  circumstances,  and  more  effect 
given  to  those  extraordinary  and  special  circumstances  than  even 
one  would  expect,  in  the  course  of  the  reasoning  of  the  learned 
judges,  the  case  undoubtedly  does  not  stand  so  high  in  authority 
in  these  respects  as  most  of  the  Scotch  authorities  would  stand 
before  the  House.  After  ail,  it  is  the  duty  of  this  House  to  con- 
strue for  itself.  This  is  not  a  course  of  decision ;  this  is  not  a 
decision  which  has  been  acted  upon,  and  which  has  entered  into 
the  interests  of  individuals,  so  that  they  could  be  in  any  respect 
prejudiced  or  damaged  by  this  House  holding  a  doctrine  and 
adopting  a  construction  at  variance  with  the  decision ;  nothing  of 
the  kind.  The  House  has  all  the  materials  before  it,  which  the 
judges  had  in  arriving  at  that  construction;   they  have  all  the 
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materials  without  any  of  the  topics  which  would  prejudice  the  Mar. ^6. 1852. 

mind  which  then  prevailed.  M*William  » 

Now  to  turn  to  the  8th  and  9th  Victoria — that  statute  esta- Adams. 
blished  a  new  authority  for  making  a  rate — ^it  contains  various 
provisions  in  regard  to  the  mode  of  making  the  rate,  the  esta- 
blishing a  Parochial  Board  and  a  Supervising  Board,  and  other 
officers  to  administer  that  rate,  and  having  provided  for  the 
making  of  the  rate,  and  the  administering  of  the  rate,  it  then  pro- 
ceeds to  declare  how  the  rate  shall  be  applied.  The  present  ap- 
pellant applied  under  the  authority  of  that  statute,  for  he  appealed 
against  the  inspector,  stating  the  clause  in  that  statute  as  the 
ground  to  give  jurisdiction  to  the  Sheriff,  and  to  render  the  in- 
spector amenable  in  respect  of  being  an  officer  created  by  that 
statute.  That  statute  therefore  directs  its  application,  <  and  after 
directing  its  application  it  proceeds  to  say,  ^^  Provided  always 
that  this  statute  shall  not  confer  any  right  or  claim  upon  an  able- 
bodied  person  to  be  put  upon  that  list."  But  that  is  not  all.  It 
is  agreed  that  that  clause  only  gave  the  party  a  right ;  it  took  no 
right  away,  and  therefore  left  it  to  be  ascertained  whether  he  had 
such  a  right  in  oAer  ways  than  by  the  Act.  Well,  but  when  the 
rate  he  seeks  to  be  paid  out  of,  is  a  rate  created  by  that  Act,  to 
be  administered  by  that  Act,  the  direction  and  application  of  it 
being  expressly  directed,  it  goes  a  very  long  way  to  declare  that 
that  Act  shall  not  confer  any  right  upon  any  such  person.  When 
you  come  to  the  last  clause  it  repeals  all  the  acts,  laws,  and 
usages,  inconsistent  with  that  Act,  and  not  only  that,  but  at 
variance  with,  and  inconsistent  with,  the  law.  Is  there  no 
variance  between  a  state  of  the  law  which  gives  an  able-bodied 
man  a  right  to  come  on  the  rate,  and  one  which  does  not  give 
him  that  right  ?  By  this  Act  of  Parliament  he  clearly  had  no 
right,  yet  the  rate  to  be  created  by  this  Act  of  Parliament  must 
be  administered  according  to  the  regulations  of  the  Act  of  Parlia- 
ment, and  no  law  is  to  continue  after  that  Act  which  is  at  variance 
with  it. 

Lord  Brougham.  By  the  Qlst  section. 

Lord  Truro.  The  91st  section.  I  own  it  appears  to  me  that 
the  Act  is  of  very  considerable  importance,  and  I  think  that  the 
house  might  very  reasonably  have  acted  on  that  Act  of  Parlia- 
ment ;  but,  at  the  same  time,  the  question  is  one  of  very  con- 
siderable and  general  importance.  It  is  much  more  desirable  that 
it  should  be  decided  by  this  House  on  the  general  merits  which 
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Mar.  26. 1852.  the  appellant  seeks  to  present,  and  on  the  grounds  on  which  he 
MWir*^  puts  his  case,  namely,  that  he  had  a  right  antecedent  to  that  Act, 
Adams.  and  that  the  particular  form  of  language  of  that  Act  has  not  taken 
it  away.  The  House  is  able  to  come  to  a  sads&ctory  condusion 
on  that  part  of  it,  and  therefore  it  may  be  unnecessary  for  the 
House  to  deal  with  the  statute  of  the  8th  and  9th  Victoria ;  though 
I  own  with  reference  to  other  Acts  of  Parliament  framed  in  some- 
what similar  language.  I  consider  that  if  there  had  been  grounds 
for  the  conclusion  to  which  my  mind  has  come,  and  which  my 
noble  and  learned  friend  has  submitted  to  the  House  for  adoption, 
I  should  have  deemed  the  statute  of  very  considerable  import- 
ance. 

Upon  the  whole,  my  Lords,  I  am  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed,  and  this  appeal  dismissed. 
My  Lords,  with  respect  to  the  second  case  to  which  my  noble  and 
learned  friend  has  referred,  of  Lindsay  v.  M^Tear,  that  is  also  an 
extremely  important  case.  The  individual  says  I  can  support  my- 
self; I  do  that  with  difficulty;  I  cannot  support  my  children;  I 
therefore  pray  that  I  may  be  admitted  to  have  relief  for  my  chil- 
dren out  of  the  rate.  I  think  that  by  law  this  cannot  be  allowed, 
for  the  party  himself  not  being  entitled  to  relief  out  of  the  rate,  I 
think  that  the  children  share  the  position  of  the  parent  in  that  re- 
spect, and  that  therefore  this  appeal,  like  the  former,  ought  to  be 
dismissed. 

Lord  Bi^ouoham. — My  Lords,  my  noble  and  learned  friend 
I  must  admit,  has  raised  a  doubt  in  my  mind  as  to  two  matters, 
but,  as  the  doubt,  if  well  founded,  would  greatly  strengthen 
the  argument  which  I  supported  before  your  Lordships  in 
favour  of  the  affirmance  and  against  the  appeal,  it  is  unneces- 
sary for  me  to  go  further  than  to  say,  that  with  respect  to  the 
inconsistency,  the  repugnancy,  of  this  decision  with  that  of  PoBock 
V.  Darlinffy  I  am  inclined  to  doubt  rather  more  than  I  did  when  I 
addressed  your  Lordships ;  and  with  respect  to  the  effect  of  the 
late  act,  the  8th  and  9th  of  the  Queen,  I  am  rather  inclined  to 
think  that  I  should  have  argued  that  a  little  higher  in  support  of 
the  judgment  of  the  court  below,  and  the  proposition  which  I  took 
the  liberty  of  stating.  Therefore  upon  those  doubts  it  is  not  neces- 
sary to  dwell,  because  if  they  are  perfectly  well  founded,  they  only 
go  to  affirm  rather  than  to  weaken  the  argument  on  which  I  ven* 
tured  to  submit  the  proposition  to  your  Lordships. 
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Interlocutors  affirmed.  Mar.  26. 1852. 


Charles  Spencer.  S.S.C.,  Edinburgh,  and^    .       *   i»     ^t.     *       i, 
Dunlop  Zi  Hope,  19,  Fludyer  Street,  t  ^«^°^f  ^^  ^PP^^"^ 


M<Wmiamo. 
Adubg. 

^twr   .   '    .  '  I      "1  ^^^  cases. 

Westminster,  ) 


James  Bumess,  S.S.C.,  Edinburgh,  )    .  -      ,     « 

Law,  Holmes,  Anton  and  TumbuU,   [  ^""^  J^^  ^^  R^spondente 
18.  Fludyer  Street,  Westminster.    )      ^^^  w>tl^  cases. 


HOUSE  OF  LORDS. 
Hutchinson  v.  Feebier  ob  Gobdon  and  Anotheb.  jj^  262. 

BiUofExeeptkms — Letters  Miasm — Stamp — Evidence, — (1.)  On  the  trial 
of  an  issue  as  to  whether  a  certain  tenancj  existed,  the  Judge  ruled  that 
certun  missives  or  letters  could  not  be  admitted  as  proving  leases,  as 
they  were  not  stamped  as  such,  and  that  they  being  in  existence,  the 
tenancy  could  not  be  proved  without  them: — Held  by  the  House  of 
Lords,  that  if  the  missives  or  letters  were  offered  in  evidence  for  any 
other  purpose  than  as  proving  leailes,  such  purpose  should  have  been 
stated  to  the  Judge : — Held  also,  that  if  there  was  any  other  evidence 
which  could  have  been  produced,  it  was  the  duty  of  counsel  to  have  led 
such  evidence,  and  if  rejected  to  have  excepted  to  such  rejection,  in- 
stead of  resting  upon  the  opinion  of  the  Judge. 

(2.)  A  bill  of  exceptions  to  the  above  ruling  of  the  Judge  was  signed 
by  him,  which,  after  his  signature,  contained  the  following  statement, — 
"  The  following  are  the  missives  or  letters  referred  to  in  the  bill  of  ex- 
ceptions," then  followed  copies  of  various  letters,  but  which  were  not 
otherwise  referred  to  by  the  bill  of  exceptions;  Held  by  the  House  of 
Lords  that  their  Lordships  could  not  enquire  to  what  letters  the  bill  of 
exceptions  referred,  as  the  letters  were  not  authenticated  by  the  signa- 
ture of  the  Judge,  and  formed  no  part  of  the  record.  An  agreement  to 
devise,  according  to  the  law  of  Scotland,  requires  a  lease  stamp  to  be 
operative.    Per  Lord  Truro. 

This  was  an  action  of  damages  raised  against  the  late  Charles  Mar.  29. 1S52. 
Ferrier,  accountant  in  Edinburgh,  now  represented  by  the  respon-    ^^""^^^ 
dents,  for  the  purpose  inter  alia  of  recovering  damages  from  him  F^er°&c!  ^' 
on  account  of  his  having  wrongfully  taken  possession  of  and  ex- 
cluded Mr  Hutchinson,  the  appeUant,  from  a  certain  gateway  and 
small  piece  of  ground  alleged  hj  the  appellant  to  form  part  of  a 
larger  portion  of  ground  in  which  the  appellant  had  a  right  of 
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Mar.  29. 1852.  tenancy  under  the  ma^tratea  and  town  council  of  Eklinburgh. 
H  tchi    '       ^^  appeared  that  Mr  Ferrier  had  let  to  the  appellant  a  piece  of 
Ferrier,  &c    ground  at  Leith^  lying  between  the  road  leading  from  the  south 
end  of  Morton  Street  to  the  Easter  Road  and  Leith  Links^  and 
that  the  appellant  continued  to  occupy  and  possess  the  same  under 
Mr  Ferrier  as  a  wool*yard  till  Whitsunday  1837.    It  was  alleged 
by  the  appellant,  that  during  the  whole  of  the  above  period  while 
he  was  such  tenant  of  th«  wool-yard,  he  was  also  tenant  under  the 
town  of  Edinburgh  of  a  strip  of  ground  lying  along  Morton  Street, 
to  the  west  of  such  wool-yard.    In  February  1832  the  appellant, 
while  so  occupying  both  of  the  above  subjects,  made  an  opening 
in  the  wall  which  stood  between  them,  and  constructed  a  gateway 
betwixt  the  wool-yard  and  the  adjoining  ground.    Mr  Hutchin- 
son, in  the  year  1837,  ceased  to  be  tenant  of  the  wool-yard,  but, 
continuing  to  be  tenant  of  the  strip  of  ground,  insisted  on  the  en- 
trance being  closed  up,  so  that  he  might  have  the  full  use  of  the 
whole  strip  of  ground,  which  he  alleged  to  be  let  to  him  by 
the  town  of  Edinburgh.    From  1837  to  1845  Mr  Ferrier,  how- 
ever, by  his  tenants  in  the  wool-yard,  used  the  access  by  the 
gateway,  and  it  was  for  so  using  this,  and  excluding  Mr  Hut- 
chinson from  the  possession  of  the  ground  which  formed  the 
entrance  that  the  present  action  was  brought.    The  case  having 
been  remitted  to  the  issue  clerks,  an  issue  was  taken  to  the  effect, 
Whether,  during  the  period  in  question  Mr  Hutchinson  was  ten- 
ant under  the  magistrates  of  the  city  of  Edinburgh  of  the  strip  of 
ground  lying  along  Morton  Street  to  the  west  of  the  wool-yard ; 
and  whether  during  such  period  Mr  Ferrier  wrongfully  took  pos- 
session of  the  entrance  in  the  wall  of  the  said  strip,  and  of  the 
portion  of  the  said  strip  as  an  entrance  from  the  wool-yard. 

At  the  trial  before  the  Lord  President  (Lord  Justice-General) 
on  the  26th  Dec.  1850,  the  present  appellant  (the  pursuer  below) 
tendered  a  bill  of  exceptions  to  the  ruling  of  his  Lordship,  which 
bill  of  exceptions  after  stating  the  issue,  and  that  the  same  came  on 
for  trial  before  the  Lord  President,  proceeded  as  follows,  ^^  and  the 
counsel  for  the  pursuer,  to  maintain  and  prove  their  case  under  the 
said  issue,  did  adduce  in  evidence  the  following  witnesses : — 1st, 

^^  John  Sinclair^  he  is  assistant  town-clerk  of  Edinburgh,  knows 
there  was  a  discussion  about  a  piece  of  ground  near  Leith,  of 
which  Mr  John  Hutchinson  was  tenant  under  the  magistrates. 
His  father  had  a  lease,  and  he  was  entered  tenant  from  year  to 
year  by  the  town,  and  was  acknowledged  as  such,  (and  is  not 
aware  of  a  written  lease  for  many  years.)    The  chamberlain  acts 
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as  factor  in  disposing  of  the  city's  property,  and  cannot  let  it  for  Mar.  29. 1862. 
more  than  a  year  at  a  time.  When  he  finds  it  necessary,  he  takes  ^^v^^ 
the  direction  of  the  council  as  to  letting  any  of  the  city's  property ;  jf^^  ^  ** 
and  mtness  is  aware  the  chamberlain  got,  from  time  to  time,  per- 
mission from  the  council  to  let  the  piece  of  property  to  Mr 
Hutchinson.  Witness  generally  knows  the  property  —  a  strip 
along  one  side  of  Morton  Street,  from  Duke  Street  dovm  towards 
the  Links,  and  the  strip  came  up  to  Duke  Street :  2d,  Mr  D,  J. 
Bobertaony  he  is  city  chamberlain,  and  has  been  so  since  1838* 
He  succeeded  Mr  Tumbull,  who  is  dead.  Knows  the  property 
occupied  by  Mr  Hutchinson,  who  had  occupied  it  before  witness's 
time ;  and  his  father  had  held  it  from  year  to  year  before,  and  the 
pursuer  has  occupied  it  from  year  to  year.  There  never  was  any 
lease  to  him.  He  was  annually  asked  if  he  was  to  continue,  and 
he  answered ;  and  ordinary  missives  passed  every  year  relative  to 
that  ground  in  the  form  of  letters.  The  counsel  for  the  defenders 
here  objected,  that  in  respect  of  the  existence  of  these  missives  or 
letteHB,  which  are  in  process,  the  pursuer  cannot  prove  his  tenancy  1 
otherwise  than  by  their  production.  The  following  statement 
was  merely  to  explain  the  facts  for  informing  the  Court  in,  re- 
ference to  this  objection,  but  not  as  evidence  to  the  jury.  Looks 
at  letters.  They  began  in  1836,  and  go  down  till  1846.  The 
first  year  fio;n  1836  was  a  rent  of  £16,  and  it  has  been  the  same 
ever  since.  Shewn  two  receipts  for  1837  by  Mr  Tumbull ;  these 
are  for  £8  each  half-year ;  and  it  has  continued  £16  ever  since, 
he  is  quite  sure.  The  Lord  Justice-General,  after  argument  of 
counsel,  sustuned  the  objection,  that  the  letters  or  missives  which 
passed  between  the  city  chamberlain  and  the  pursuer,  offered  in 
evidence,  are  not  stamped,  and  therefore  could,  not  be  admitted  as 
proving  leases  between  Mr  Hutchison  and  the  city  of  Edinburgh, 
of  the  subjects  in  question,  and  that  these  being  in  existence,  the 
tenancy  cannot  be  proved  without  them.  The  counsel  for  pur- 
suer excepted  to  the  above  ruling,  that  the  letters  which  passed 
between  the  city  chamberlain  and  the  pursuer  during  the  period 
in  question  constituted  written  leases,  and  which,  not  being 
stamped,  could  not  be  given  in  evidence,  nor  the  contents  thereof, 
nor  the  pursuei^s  tenancy  proved  without  them.  And  it  being 
stated  by  the  counsel  for  the  pursuer,  that  in  consequence  of  the 
deliverance  of  the  Lord  Justice-General,  he  would  not  lead  evi- 
dence, nor  ask  for  a  verdict,  the  jury  did  then,  under  the  direction 
of  the  Lord  Justice-General,  deliver  their  verdict  finding  for  the 
defenders.    Whereupon  the  counsel  for  the  pursuer  requested  the 
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Wv^    said  Lord  Justice-General  to  sign  the  said  bill  of  exceptions,  ac- 
Hutchinson  t\ cording  to  the  form  of  the  statute,  in  such  case  made  and  provided; 
'         and  the  said  Lord  Justice-General  did  sign  the  said  bill  of  excep- 
tions, accordingly,  on  the  22d  day  of  January,  one  thousand  eight 
hundred  and  fifty-one  years/' 

^^  The  following  are  the  missives  or  letters  referred  to  in  the 
bill  of  exceptions :" — (Then  followed  copies  of  various  letters  be- 
tween the  city  chamberlain  and  Mr  Hutchinson,  which,  however, 
in  consequence  of  the  judgment,  it  is  unnecessary  to  set  out.) 

The  bill  of  exceptions  was  on  the  5th  March  1851,  disallowed 
by  the  First  Division  of  the  Court  of  Session,  and  against  that 
judgment  the  present  appeal  was  now  taken. 

Roundell  Palmery  Q.C.,  and  Foraythy  for  the  appellants,  contended 
that  the  documents  were  not  leases,  but  only  agreements  for  a 
lease,  or  offers  followed  by  a  parole  acceptance,  and  therefore  did 
not  require  to  be  stamped  as  leases,  that  the  issue  involved  only 
a  question  of  tenancy  or  no  tenancy,  and  that  therefore  the  origin 
and  terms  of  it,  were  immaterial  to  enquire  about,  and  that  at  all 
events  the  Appellants  should  not  have  been  precluded  from  prov- 
ing the  tenancy  by  other  evidence,  having  no  reference  to  the 
letters  in  question,  such  as  by  the  respondent's  own  admissions. 
Counsel  cited,  3  Geo.  IV.  c.  91.     Doe  dem.  Bailey  v.  Foster^  3  C. 

B.  215 ;  Doe  v.  Clark^  2  Peake,  239 ;  Eaynard  v.  JBaswett,  6  Ad. 
and  E.  265 ;  Doe  dem.  Marlow  v.  Wiggins^  4  Q.  B.  367 ;  Doe 
dem.  Morgan  v.  AmoSy  2  M.  and  E.  180 ;  Hunter  on  Landlord 
and  Tenant^  vol.  i.  p.  389 ;  Uex  v.  Inhabitants  of  Holy  IVinityy 
KingsUm-upon-Hullj  7  B.  and  C.  611 ;  Drant  v.  Browne  3  B.  and 

C.  665 ;  Doe  dem.  Wood  v.  Morris^  12  East  237  ;  SlaUerie  v.  Pooley^ 
6  M.  and  W.  664;  Murray  v.  Gregory ^  5  Exch.  468;  Whitfield 
V.  Brandy  16  M.  and  W.  282. 

Bylesj  Sergeant,  and  J.  Anderson^  Q.C.  for  the  respondents, 
contended  that  the  missives  were  not  merely  agreements,  but 
were  leases,  and  as  such  required  stamps,  and  that  the  existence 
of  leases  having  been  proved,  such  leases  were  the  best  evidence 
of  the  tenancy,  and  no  other  evidence  of  it  could  be  admissible. 
Skene  v.  Spankie^  20th  May  1790,  noticed  in  1  Bell  on  Leases,  313, 
note,  c.  Banctonj  B.  2,  title  9,  sec.  5.  Phillips  v.  Hartley^  3  C.  and 
P.  121.  Doe  dem  Phillip  v.  Benjamin^  9  Ad.  and  El.  644 ;  Maihe- 
son  v.  Rossy  6  Bell,  Ap.  Ca.  374 ;  Evans  v.  Protheroy  20  Law  J. 
Chanc.  448,  N.  S.  and  Countess  of  Morayy  v.  jBdm,  Diet.  15,179. 

Forsyth  replied. 
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Their  Lordships  took  time^  and  this  day  delivered  judgment.     Mar.  29. 1852. 

The  Lobd  Chancellob. — My  Lords,  in  this  case  it  was  Hutchinson  r. 
thought  necessary  by  your  Lordships  to  consider  the  different  ^®™^*  *^" 
points  which  were  argued  at  your  Lordships'  bar.  Since  the 
ailment  the  attention  of  my  noble  and  learned  friend  and  my- 
self has  been  drawn  by  my  noble  and  learned  friend  opposite 
(Lord  Truro)  to  the  frame  and  contents  of  the  bill  of  exceptions, 
and  upon  that  I  apprehend  now  our  decision  will  turn.  I  always 
regret  when  we  have  to  decide  a  case  upon  a  question  not  argued 
at  the  bar ;  but  still,  as  the  point  appears  to  be  free  from  doubt,  it 
is  upon  that  point  that  the  decision  will  rest.  At  the  same  time 
I  have  satisfied  myself  that  the  merits  of  the  case  will  agree  with 
the  question  of  form,  and  that  both  upon  the  form  and  upon  the 
merits  the  order  complained  of  must  be  affirmed  with  costs. 

At  the  trial  two  witnesses  were  examined  for  the  pursuer,  who 
had  the  affirmative,  both  of  whom  swore  that  there  had  been  no 
lease  for  years  granted  expressly,  but  one  of  whom  stated  that  the 
property  had  been  held  from  year  to  year,  and  that  there  never  was 
any  lease  of  it.  Then  comes  this  very  singular  statement,  which  is 
very  well  calculated  to  embarrass  anybody  who  has  to  decide  this 
case.  ^^  The  following  statement  was  merely  to  explain  the  &cts 
for  informing  the  Court  in  reference  to  this  objection  but  not  as 
evidence  to  the  jury."  In  point  of  fact,  therefore,  nothing  went  to 
the  jury,  and  the  question  itself  was  never  submitted  to  the  jury. 
Then  comes  this  statement,  ^^  Looks  at  letters."  Who  looks  at  let- 
ters ?  They  began  in  1836  and  go  down  till  1846.  The  first  year  from 
1836  was  a  rent  of £16,  and  it  has  been  the  same  ever  since.  Shewn 
two  receipts  for  1837  by  Mr  Tumbull,  these  are  for  £8  each  half- 
year,  and  it  has  continued  £16  ever  since,  he  is  quite  sure."  Your 
Lordships  will  observe,  that  although  it  might  be  a  fair  inference 
here  that  it  is  the  witness  who  looks  at  the  letters,  it  is  not  stated, 
nor  is  it  stated  what  the  letters  were.  So  far  as  we  have  gone 
there  is  nothing  whatever  to  identify  any  particular  letter.  Then, 
^'  the  Lord  Justice-General  after  argument  of  counsel  sustained 
the  objection  that  the  letters  or  missives  which  passed  between  the 
city  chamberlain  and  the  pursuer,  offered  in  evidence " ;  now  it 
does  not  i^pear  that  they  were  offered  in  evidence  to  begin  with, 
for  it  is  stated  that  they  were  only  to  instruct  the  Court  and  not 
to  be  offered  in  evidence ;  ^^  are  not  stamped,  and  therefore  could 
not  be  admitted  as  proving  leases  between  Mr  Hutchinson  and  the 
city  of  Edinburgh  of  the  subjects  in  question,  and  that  these  being 
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Mar.  29. 1852.  in  existence  the  tenancy  cannot  be  proved  without  them."    Your 

*^-^T^^    Lordships  will  observe,  that  here  is  no  assertion  that  they  are 

Ferrier,  &c,  '  leases,  or  that  they  were  tendered  as  leases,  but  the  ruling  is  that 

the  letters  offered  in  evidence  were  not  stamped  and  therefore 

could  not  be  admitted  as  proving  leases. 

Now  it  will  be  seen  in  a  moment  that  the  exception  is  to  a  dif- 
ferent point.  The  exception  is  not  to  the  ruling,  the  exception  is 
this.  "  The  counsel  for  the  pursuer  excepted  to  the  above  ruling 
that  the  letters  which  passed  between  the  city  chamberlain,  and 
the  pursuer,  during  the  period  in  question  constituted  written 
leases."  There  was  no  such  ruling.  He  stated  that  to  be  the 
ruling,  but  the  ruling  which  is  the  subject  of  the  bill  of  exceptions 
is  of  a  totally  different  nature.  It  is,  that  not  being  stamped  the 
letters  could  not  be  admitted  as  proving  leases,  but  there  was  no 
ruling  by  the  Lord  Justice-General  that  they  did  constitute 
written  leases.  Then  it  goes  on,  ^^  and  which  not  being  stamped 
eould  not  be  given  in  evidence  nor  the  contents  thereof,  nor  the 
pursuer^s  tenancy  proved  without  them."  The  consequence  of 
which  is,  that  the  ruling  is  one  way,  and  the  bill  of  exceptions  is 
another,  and  therefore  does  not  meet  the  case.  What  are  the  let- 
ters ?  The  letters  are  in  an  appendix,  but  as  my  noble  and  learned 
friend  has  drawn  our  attention  to  the  fact,  although  they  are  in 
the  appendix  they  do  not  form  part  of  the  bill  of  exceptions. 
It  has  been  ruled  in  this  house  repeatedly  from  Galway  v.  Bakery 
5  Clark  and  FinneUy^  151  y  down  to  the  Bishop  of  Bern/ s  Case,  in 
12th  Clark  and  Finnelly  that  your  Lordships  are  not  at  liberty  to 
look  out  of  the  record,  and  that  in  cases  of  difficulty  infinitely 
greater  than  that  now  before  your  Lordships.  These  letters  there- 
fore not  forming  part  of  the  record  they  cannot  be  looked  at,  and 
then  there  is  no  question  to  trouble  your  Lordships  with. 

My  Lords,  that  would  be  quite  sufficient  for  the  decision  of  this 
case.  But  as  regards  the  merits  of  the  case  I  think  it  is  equally 
clear.  The  question  to  be  proved  was  the  tenancy,  but  it  was  not 
a  question  to  be  proved  ordinarily  between  lessor  and  lessee. 

The  way  in  which  Mr  Hutchinson  held  this  property — if  he  did 
not  hold  it  under  the  city  of  Edinburgh — was  by  these  missives 
or  letters  a  yearly  letting.  They  were  restrained  from  letting 
for  more  than  a  year — a  yearly  letting  took  place  by  letters. 
Do  you  wish  to  continue  for  another  year  at  the  same  rent? 
Yes,  I  do ;  or,  Am  I  to  continue  for  another  year  ?  Yes,  you 
are.  Ferrier  was  all  this  time  enjoying  the  gateway  in  ques- 
tion.    I  submit  to  your  Lordships,  therefore,  that  it  appears  per- 
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fecUy  clear,  putting  a  fair  construction  upon  all  this  correspondence,  Mar.  29. 1862. 
looking  at  it  not  as  a  court  of  law,  which  your  Lordships  are  not      'T/^ 
entitled  to  do,  but  looking  at  it  for  the  purpose  of  ascertaining  Femer,  &c. 
whether  the  merits  are  with  the  party  or  not  against  whom  your 
Lordships  will  probably  decide,  that  this  property  was  never  in- 
tended to  be  demised  in  a  way  so  as  to  create  a  tenancy  absolutely 
as  between  the  city  of  Edinburgh  and  this  gentleman,  and  that, 
therefore,  upon  that  ground  alone,  he  never,  in  the  true  sense  of 
the  question  intended  to  be  submitted  to  a  jury,  could  have  reco- 
vered any  portion  of  the  damages  which  he  sought. 

I  move  that  your  Lordships  do  affirm  this  order,  with  costs. 

Lord  Brougham  concurred. 

Lord  Truro.  The  issues  seem  to  give  rise  to  the  following 
questions, — 1st,  Is  the  disputed  spot  part  of  the  ground  belong- 
ing to  the  corporation  ?  2d,  Was  it  included  within  the  letting 
by  the  corporation  to  the  appellant  from  Whitsunday  1837  to 
Whitsunday  1846  ?  3dly,  Inasmuch  as  such  disputed  spot  was 
during  the  whole  period  of  the  letting,  (that  is,  from  Whitsun- 
day 1837  to  Whitsunday  1846)  in  the  adverse  possession  of  the 
respondent  claiming  title,  even  supposing  the  spot  did  belong  to 
the  corporation,  and  was  intended  to  be  included  in  their  letting 
to  the  appellant,  it  would  be  questionable  whether  such  letting,  in 
point  of  law,  constituted  the  relation  of  landlord  and  tenant  in  re- 
gard to  such  disputed  spot  ? 

Now,  my  Lords,  upon  reference  to  the  record,  it  will  be  ob- 
served that  the  proceedings  upon  the  trial  are  not  set  forth  satis- 
factorily or  formally.  It  is  essential  to  the  validity  of  a  bill  of 
exceptions,  that  it  should  set  out  and  authenticate,  by  the  Judge's 
signature,  the  letters  or  written  documents  which  the  Judge 
rejects,  especially  on  a  case  in  which  the  propriety  of  rejec- 
tion depends  upon  the  contents  of  each  letter  or  document. 
Upon  this  occasion,  the  Judge's  signature  does  not  purport 
to  authenticate  any  letters  or  documents;  but  after  the  bill 
of  exceptions  is  set  out^  there  is  a  statement,  unauthenticated  by 
any  signature,  to  the  effect,  ^^  That  the  following  are  the  missives 
or  letters  referred  to  in  the  bill  of  exceptions ;"  and  then  follow 
several  letters  of  very  different  import  and  effect  from  each  other. 
Unless  the  Judge's  signature  can  be  deemed  to  authenticate  the 
letters  which  were  included  within  his  ruling,  I  think  the  House 
cannot  deal  with  his  exception  at  all.  There  is  no  rule  more  in- 
violably  observed,  than  that  the  merits  of  exceptions  to  a  Judge's 
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Mar.  29. 1852.  ruling  must  be  decided  upon  with  reference  to  the  matter  apparent 
^^ry'^    upon  the  record,  and  that  the  Appellate  Court  will  never  look 

Ferrier,  &c  beyond  the  record ;  and  the  House  cannot  go  out  of  the  bill  of 
exceptions  to  inquire  to  which  of  the  letters  in  particular  it  did 
apply.  My  noble  and  learned  friend  has  referred  to  the  cases 
which  are  distinct  authorities  upon  that  part  of  the  case,  namely, 
GaJwey  y.  Baker^  5  Clark  and  Finnelly,  157 ;  Gordon  v.  Graham^ 
8  Clark  and  Finnelly,  107 ;  and  Lord  Tnmkston  v.  KemmiSf  9 
Clark  and  Finnelly,  749,  771. 

But  assuming  the  letters  which  were  rejected  to  be  sufficiently 
authenticated  by  the  Judge's  signature,  still  I  think  the  ruling 
must  be  deemed  to  apply  to  those  letters  only  which  contain  ex- 
pressions importing  a  contract  to  let  or  to  take,  and  which,  by  the 
Scotch  law,  would  operate  as  leases.  The  Judge  sustained  the 
objection  to  the  admissibility  of  the  letters  as  proving  leases,  be- 
cause they  were  not  stamped  as  leases ;  and  if  they  were  tendered 
as  proving  leases,  I  think  he  was  right 

Now,  my  Lords,  in  the  result,  I  think  Robertson's  evidence 
proved  the  letting  to  be  by  writing.  Regard  being  had  to  the 
question  to  be  tried,  I  think  that  the  appellant  was  bound  to  pro- 
duce such  writing ;  that  such  of  the  documents  as  tended  to  prove, 
or  were  tendered  in  evidence  to  prove,  a  letting,  or  an  agreement 
to  let,  were  inadmissible  unless  stamped ;  and  that  such  letters  as 
were  not  evidence  of  a  letting  of  ground,  which  included  the  dis- 
puted spot,  were  res  inter  alios  acta^  and  not  receivable  at  all 
against  the  respondent,  and  the  rejection  therefore  not  the  subject 
of  exception. 

The  result,  my  Lords,  of  the  present  appeal,  however,  wiU  not 
depend  altogether  upon  the  question,  whether  the  letters  were 
improperly  rejected,  inasmuch  as,  by  the  13th  and  14th  Victoria, 
cap.  36,  sec.  45^  it  is  enacted,  <*  That  it  shall  not  be  imperative 
on  the  Court  to  sustain  a  bill  of  exceptions  on  the  ground  of  the 
undue  rejection  of  documentary  evidence,  when  it  shall  appear 
from  the  documents  themselves,  that  they  ought  not  to  have  af- 
fected the  result  at  which  the  Jury  by  their  verdict  have  arrived." 
It  therefore  must  be  considered  what  effect  ought  to  have  been 
given  to  the  letters,  as  maintaining  the  issue  on  the  appellant's 
part,  if  they  had  been  received  in  evidence,  and  submitted  to  the 
Jury ;  and  for  that  purpose  regard  must  be  had  to  the  precise 
question  raised  by  the  issue.  It  seems  to  me  that  the  letters 
either  leave  the  point  uncertain,  or  negative  the  disputed  ground 
bebg  included. 
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Attending  to  the  circumstances  of  the  case,  and  consideringMar.  29. 1852. 
that  the  respondent  was  throughout,  after  the  appellant  ceased  to  ^"^^"^ 
be  his  tenant,  in  obstinate  adverse  possession  of  the  disputed  spot,  Fenier,  &c. 
I  cannot  deem  it  probable  that  the  corporation  should  intend  to 
demise  the  spot  to  the  appellant,  and  thereby  give  year  after  year 
a  claim  for  damages,  by  reason  of  his  being  kept  out  of  the  pos- 
session of  such  disputed  spot.  It  would  seem  to  be  a  fair  intend- 
ment that  the  corporation  let  only  what  was  in  its  possession,  or 
in  the  possession  of  the  appellant,  its  tenant,  at  the  time  of  the 
letting.  I  think  the  letters,  if  received  in  evidence,  would  not 
have  maintained  the  affirmative  issue  of  the  pursuer,  and  that  the 
jury  ought  upon  such  evidence  to  have  found  a  verdict  for  the  re- 
spondent. It  cannot  be  properly  said  that  the  appellant  might 
have  had  other  evidence,  which,  if  the  letters  had  been  received, 
he  might  have  given,  and  which  when  coupled  with  the  letters, 
would  have  maintained  the  issue  on  his  part ;  because,  if  any  «uch 
evidence  was  in  existence,  the  appellant  was  bound  to  tender  it  in 
evidence.  Now,  my  Lords,  the  appellant  not  only  did  not  request 
that  evidence  to  be  submitted  to  the  jury,  which  he  was  bound  to 
do,  but  he  in  express  terms  withdrew  it  from  the  jury,  and  declined 
to  ask  for  a  verdict ;  and  further,  there  is  no  exception  upon  the 
ground  that  that  evidence  was  not  submitted  to  the  jury,  and 
under  the  circumstances  there  could  not  be  any  such  exception. 

My  Lords,  the  remaining  exception  refers  to  the  opinion  ex- 
pressed by  the  judge,  that  the  missives  or  letters  being  in  exis- 
tence, the  tenancy  could  not  be  proved  by  any  other  evidence. 
Upon  this  point  I  submit  to  your  Lordships  that  no  exception 
lies,  and  that  it  was  the  duty  of  the  appellant's  counsel,  if  he  had 
any  other  evidence  which  he  was  prepared  to  contend  ought  to 
have  been  received  in  maintenance  of  the  issue,  to  produce  it, 
and,  if  rejected  upon  its  being  tendered,  to  except  to  the  rejec- 
tion, and  that  it  was  not  competent  to  the  appellant  to  rest  upon 
the  opinion  so  expressed  by  the  judge. 

Upon  the  whole,  my  Lords,  I  entirely  concur  in  the  view  which 
is  taken  by  my  noble  and  learned  friend  upon  the  woolsack,  and 
also  submit  to  your  Lordships  that  this  appeal  ought  to  be  dis- 
missed with  costs,  and  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

Interlocutor  appealed  against  affirmed  with  costs. 

Patrick  Ch'aham,  W.S.,  Edinburgh  ;  and 

H.  Lang,  Solicitor,  London,  Agents  for  Appellants. 

Scott,  Rymer,  and  ScoH,  W.S.,  Edinburgh  ;  and 

Evans  and  Clodcy  Solicitors,  London,  Agents  for  Repjpondents. 
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No.  263.       The  Edinburgh,  Perth  and  Dundee  Railway  Company, 

Appellants,  and  John  Leven,  Respondent. 

(Ist  and  2d  Appeals.) 

Lands  Clauses  Act — Sth  Vict,,  c.  19,  sees,  36  and  37 — BaHway — 
Summoning  Jury — Notice, — ^The  37th  section  of  the  Lands  Clauses  Act 
(8th  Vict.,  c.  19,)  governs  the  preceding  section,  36  of  that  Act ;  and 
therefore,  where  the  landowner  takes  the  initiative,  and  under  sec.  37, 
gives  the  Company  notice  of  the  amount  he  claims,  and  that,  if  the  Com- 
pany do  not  agree  to  the  same,  he  desires  the  amount  may  he  determined 
by  a  Jury,  the  Company  are  bound  to  give  the  ten  days'  notice  required 
by  sec.  37,  before  they  present  their  petition  to  the  Sheriff  for  summon- 
ing a  Jury ;  and  i^  in  these  circumstances,  they  present  their  petition 
without  giving  such  notice,  the  landowner  is  entitled  to  recover  by  action 
the  full  amount  so  claimed  by  him.  This  is  not  altered  by  there  having 
been  a  reference  to  arbitration,  which  had  however  become  abortive  and 
been  abandoned. 

Mar.  SO.  1852.  The  questions  which  arose  in  these  appeals  related  to  the  Lands 
^^•V"^  Clauses  Consolidation  Act  (Scotland)  1845,  which  is  incorporated 
and  Dundee  with  the  Act  under  which  the  Railway  Company  (who  are  the 
Railway  Co.  present  appellants)  are  incorporated  and  empowered  to  take  lands 
for  their  railway.  In  September  1845  the  Railway  Company 
served  a  notice  on  Mr  Leven,  stating  that  the  Company  required 
for  the  purposes  of  their  railway  certain  specified  portions  of  Mr 
Leveo's  property,  and  demanding  the  particulars  of  his  claim  in 
respect  of  the  property  so  proposed  to  be  taken.  Mr  Leven  ac- 
cordingly, on  the  27tfa  of  that  month,  claimed  from  the  Company, 
as  the  value  of  the  said  subjects,  L.3000,  viz.,  L.2200  as  the  price 
of  the  ground  and  buildings  proposed  to  be  taken  by  the  Com- 
pany, and  L.800  as  compensation  for  the  injury  done  to  the  re* 
mainder  of  his  property.  An  offer  of  a  sum  between  L.400  and 
L.500  was  made  by  the  Company  but  not  accepted,  and  the  par- 
ties, not  having  agreed  as  to  the  amount  of  compensation,  in  De- 
cember 1845  entered  into  an  arbitration  in  which  a  decree-arbi- 
tral was  pronounced,  but  which  was  afterwards  set  aside  at  Mr 
Leven's  instance,  and  no  farther  proceedings  were  taken  by  either 
party  to  determine  the  amount  of  compensation  by  arbitration. 
In  the  meantime,  however,  the  Company  took  possession  of  the 
ground,  and  afterwards,  on  15th  and  17th  June  1846,  deposited 
in  bank  the  said  sum  of  L.3000.    Previously  to  this,  namely,  on 
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the  12th  June  1846,  Mr  Leyen  gave  notice  to  the  Company  that  Mar.  so.  1852. 
he  claimed  from  them  the  sums  of  L.2200  and  L.800  as  the  price    '^'""^'^^*^ 
and  compensation  aforesaid,  and  that  failing  the  Company  agree- 2^Q^f)QQ,]eo 
ing  to  pay  to  him  the  aforesaid  sums,  he  desired  to  have  the  Railway  Co. 
amount  of  such  price  and  compensation  determined  by  a  Jury,  in 
terms  of  the  Lands  Clauses  Consolidation  Act,  8th  Vict.,  c.  19. 
The  Company  did  not  comply  with  the  37th  section  of  that  Act 
by  giving  ten  days'  notice  of  their  intention  to  cause  a  Jury  to  be 
summoned,  but  on  the  3d  July  they  presented  a  petition  to  the 
Sheriff  to  summon  a  Jury  for  fixing  the  amount  of  the  claim,  which 
petition,  for  want  of  such  ten  days'  notice,  was  dismissed  as  incom- 
petent, and  not  conformable  to  the  statute,  and  this  judgment  of 
the  Sheriff  was,  upon  an  advocation,  adhered  to  by  the  Lord 
Ordinary,  and  afterwards  by  the  First  Division  of  the  Court  of 
Session. 

Mr  Leven  then  raised  an  action  against  the  Company  for  the 
amount  of  the  price  and  compensation  so  claimed  by  him,  on  the 
ground  that  the  Company  had,  under  the  36th  section  of  the 
Lands  Clauses  Act,  become  liable  to  pay  the  same,  as  they  had 
not  complied  with  the  conditions  of  the  statute  in  presenting  their 
petition  to  the  Sheriff.  In  this  action  the  Lord  Ordinary  found 
the  Company  liable  to  pay  the  amount  claimed,  and  accordingly 
bis  Lordship  decerned  in  the  terms  of  the  libel  for  the  said  sum 
of  L.3000. 

The  Company  having  reclaimed,  the  First  Division  of  the 
Court  of  Session  adhered  to  the  interlocutor  of  the  Lord  Ordi- 
nary. 

Against  both  these  interlocutors  the  present  appeals  were  now 
respectively  brought. 

Tke  Solicitor'  General  of  England  and  Moncreiff  for  the  ap- 
pellants. The  first  question  is,  whether  the  ten  days'  notice  re- 
quired by  the  37  th  section  of  the  Lands  Clauses  Act  is  necessary 
in  aU  caseSf  or  only  in  the  cases  in  which  the  proceedings  have 
emanated  from  the  Company.  There  may  be  many  reasons  sug- 
gested why  the  landowner  should  have  this  ten  days'  notice  where 
the  initiative  is  taken  by  the  Company,  as  for  instance,  where  he 
may  desire  an  arbitration ;  for  by  the  23d  section  he  must  signify 
such  before  the  petition  to  summon  the  Jury  has  been  presented. 
But  where  the  initiative  is  taken  by  the  landowner  the  reason  does 
not  apply,  and  in  such  case  there  is  no  such  necessity  for  this 
notice.     It  is  said  that  the  offer  which  this  notice  is  to  contain 
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Mar.  dO.  1852.  should  always  be  made,  inasmuch  as  the  50th  section  regulates 
Edi^p^h  ^^^  costs  by  the  sum  previously  offered ;  but  in  practice  it  is  well 
and  Dundee  known  that  a  nominal  sum  is  only  ever  offered,  and  in  truth  it  is 
V.  liTv^n.  "^^  necessary  for  the  Company  to  offer  any  thing.  The  37th 
section  cannot  be  meant  by  the  Legislature  to  apply  to  cases  under 
the  36th  section ;  for  how  can  it  be  required  that  a  notice  should 
be  given  of  the  intention  of  the  Company  to  summon  a  Jury  in  a 
case  in  which  the  landowner,  by  proceeding  under  the  36th  sec- 
tion, has  rendered  it  obligatory  on  the  Company  to  do  so  ?  The 
next  question  is,  whether,  supposing  this  37th  section  does  so 
apply,  and  the  notice  is  required  to  be  given,  the  omission  to  give 
it  renders  the  presenting  the  petition  a  nullity,  so  as  to  entitle 
the  landowner  to  the  whole  amount  he  has  claimed?  Such 
omission  is  only  an  irregularity,  and  the  Sheriff  has  a  general 
jurisdiction  to  do  all  that  justice  requires.  The  36th  section  is 
one  highly  penal,  and  as  the  Company  presented  the  petition  to 
the  Sheriff,  and  so  complied  with  all  that  the  condition  mentioned 
in  the  36th  section  requires,  the  House  ought  not  to  go  beyond 
the  language  of  this  section  and  import  into  it  that  of  the  37th 
section.  The  provision  of  the  statute  as  to  the  notice  is  only  di- 
rectory, and  non-compliance  with  it  can  only  be  an  irregularity ; 
Preston's  case,  February  22.  1715,  Diet.  3769;  Duchess  of  Argylts 
case,  June  1 6. 1 727,  Fol.  Diet.  vol.  2,  p.  329, 2  Ersk.  1 1 ,  §  7 ;  Maxtcell 
and  Co.  v.  Stevenson  and  Co,,  5  Wils.  and  Shaw,  269 ;  The  Thames 
Haven  Dock  and  Railway  Company  v.  Hose,  3  Railway  Cases,  177 ; 
Corregal  v.  London  and  Blackmail  Raihoay  Company,  3  Railway 
Cases,  411,  1  Stair,  title  17,  $  14;  Sutherland  y.  M'Kellar,  29th 
November  1850. 

Bethell,  Q.C.,  and  Broun,  for  the  respondent,  cited  the  cases  of 
Glamorganshire  Canal  Navigation  Company  v.  Blakemore,  1  Clark 
and  F.  262;  Goldie  v.  Oswald,  2  Dow,  534,  for  the  opinion  of 
Lord  Eldon. 

Moncreiff  replied. 

Lord  Chancellor.  My  Lords,  in  this  case  there  are  two 
appeals,  and  for  myself,  I  must  say,  agreeing  with  my  noble  and 
learned  friends,  that  during  the  whole  of  the  arguments  I  have  not 
been  able  to  entertain  any  doubt  as  to  the  true  construction  of  this 
Act  of  Parliament  This  certainly  is  one  of  several  cases  which 
your  Lordships  have  heard  during  the  present  session,  in  which  an 
attempt  has  been  made  to  put  what  I  shall  term  a  violent  con- 
struction on  the  plain  words  of  an  Act  of  Parliament.  I  am  very 
far  from  saying  that  you  ought  not  to  put  a  construction  on  general 
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words,  so  as  to  limit  their  operation,  if  you  find  materials  to  do  so  Mar.  80. 1852. 
upon  the  face  of  the  Act  of  Parliament  itself;  but  if  words  are    ^'•"v-**' 
perfectly  plain,  and  apply  to  all  cases  generally,  it  is  in  fact  legis-and^bundee 
lation  to  cut  down  their  operation,  simply  because  they  bear  hard  ^^l^ay  Co. 
on  an  individual  in  a  particular  case. 

Now,  my  Lords,  this  Act  of  Parliament  appears  to  me  to 
be  very  sensibly  framed;  it  provides  for  companies  which  have 
power  to  take  lands  in  invitumj  if  they  can  they  are  to  agree 
with  the  parties,  and  if  they  cannot  agree  it  may  go  to  arbi- 
tration, and  clause  35  provides  for  the  case  of  an  arbitration  fail- 
ing. In  this  case,  under  section  17  of  the  act,  the  company 
gave  notice  of  their  intention  t9  buy,  and  that  notice,  followed 
up  by  what  took  place,  made  as  perfect  a  contract  as  could  exist. 
It  is  said  that  clause  36  is  highly  penal.  It  may  be  very  disad- 
vantageous and  may  operate  very  harshly  on  the  Company  in  this 
case,  if  they  have  made  a  slip,  but  there  is  nothing  penal  in  it ;  it 
is  the  simplest  of  all  simple  things.  If  there  be  no  agreement  or 
no  arbitrement  binding  on  the  parties,  the  party  claiming  com- 
pensation shall  have  liberty  to  require  a  jury,  stating  the  price  he 
is  willing  to  take,  and  he  does  that  at  the  peril  of  having  to  pay  the 
costs  under  a  subsequent  section.  Supposing  the  37th  clause  is 
to  be  embodied  into  the  36th  clause,  where  would  be  the  hardship 
or  difBculty  of  construction  ?  If  a  party  entitled  to  compensation 
gives  a  notice  such  as  is  required  by  the  36th  section,  the  Company 
will  have  to  do  this ;  in  the  first  place,  they  will  have  to  give  a 
notice  to  the  party  that  they  intend  to  present  a  petition  to  the 
Sheriff  for  a  jury,  in  effect  that  they  do  not  agree  to  the  sum 
proposed.  It  has  been  very  often  dropped  at  the  bar,  as  if  the 
S7th  section  simply  required  a  notice,  but  it  requires  with  a  notice 
an  act  of  the  deepest  importance  to  be  done,  viz.  that  the  Com« 
pany,  as  purchasers,  shall  state  the  price  that  they  are  willing  to 
give.  In  that  case  the  parties  are  put  in  a  state  of  equality  ;  one 
party  is  bound  to  state  the  sum  he  asks,  and  the  other  the  sum  he 
is  willing  to  give. 

We  are  told  at  the  bar,  and  I  know  it  to  be  correct,  that  this 
provision  is  evaded,  and  that  companies  being  alarmed  lest  the 
sum  they  offer  should  be  considered  the  smallest,  put  a  nominal 
sum ;  that  is  an  evasion  of  the  Act  of  Parliament.  1  do  not  say  it 
is  one  that  can  be  punished,  but  it  is  an  evasion  of  the  clear  inten- 
tion of  the  Act  of  Parliament,  which  meant  that  the  parties  should 
state  distinctly  the  sum  the  one  is  willing  to  give  and  the  other  to 
take.     The  case  has  been  argued  simply  on  the  36th  section  of 
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Mar.  80. 1852.  the  act,  and  it  is  said,  if  you  import  the  37th,  that,  in  \he  first 
Edin  Perth  P^*^®»  ^^®  Company  will  not  have  the  twenty-one  days.  I  think 
and  Dundee  that  argument  was  very  satisfactorily  answered  by  Lord  Fullerton 
1?.  Le^n.  ^'  ^^  *^®  Court  below,  that  it  is  not  any  given  number  of  days,  but  it  is 
any  day  within  the  twenty-one  days,  it  may  be  the  last  day.  Now, 
considering  that  the  Company  are  bound  from  the  time  they 
give  the  notice,  and  that  the  party  seeking  to  obtain  the  price 
for  his  land  is  bound  from  the  time  he  asks  for  a  jury  to  state  the 
sum  he  is  willing  to  take,  if  the  Company  do  not  choose  to  avail 
themselves  of  the  opportunity  afforded  to  them  of  going  to  a  jury 
under  section  36,  there  is  a  perfect  contract.  The  37th  section, 
which  immediately  follows  the  36th,  is,  in  the  most  express  terms, 
applicable  to  any  case,  and  to  all  cases  in  express  words,  foUowmg 
upon  the  36th  section,  which,  at  the  latter  portion  of  it,  refers  ex- 
pressly to  the  summoning  of  a  jury  to  try  the  amount  of  compen- 
sation. And  I  submit  to  your  Lordships,  without  the  slightest 
hesitation,  that  this  37th  clause  clearly  applies  to  the  case  at 
the  bar,  and  extends  to  section  36.  If  that  be  the  true  construc- 
tion, there  is  an  end  of  all  the  difficulty  which  is  suggested  at 
your  Lordships'  bar ;  the  moment  you  hold  that  section  37  is  by 
true  construction  embodied  into  and  forms  part  of  section  36  there 
is  an  end  of  all  difficulty.  My  Lords,  that  disposes  of  the  first 
appeal. 

Now,  my  Lords,  the  second  appeal  is  in  regard  to  the  price. 
As  soon  as  the  difficulty  which  had  been  suggested,  and  which  had 
no  foundation  in  law,  with  regard  to  the  award,  is  removed,  the 
cases  stand  on  the  same  footing,  for,  as  by  the  true  construction 
there  was  a  contract  between  the  Company  and  Mr  Leven,  the 
person  entitled  to  the  estate,  for  £3000,  and  as  by  section  36, 
where  the  Company  has  elected  to  take  the  estate  at  the  sum 
asked,  a  right  of  action  is  given  to  the  party  entitled  to  the  sum 
to  recover  it  from  the  Company,  that  action  appears  to  me  not  to 
have  admitted  of  any  defence,  and  I  suppose,  from  what  I  see  in 
the  papers,  that  hardly  any  defence  was  attempted  to  be  set  up ; 
if  any  defence  was  set  up  it  did  not  succeed.  The  right  of  action 
has  accrued,  the  Company  are  in  possession  of  the  land  which  they 
took  under  their  clauses  giving  them  the  right  to  do  so,  they  depo* 
sited  the  money — they  are  not  to  be  prejudiced  undoubtedly  by 
that,  but  the  effect  of  the  affirmance  which  I  propose,  with  your 
Lordships'  concurrence,  to  give  to  the  decision  of  the  Court 
below  will  be  that  the  land  will  belong  to  the  Company,  and  £3000 
will  be  paid  by  the  purchaser. 
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Lords  Brougham  and  Campbell  entirely  concurred.  Mar.  so.  1862. 

Interlocutors  appealed  against  affirmed  with  costs.  EdinTperth 

G.  ^  T.  Webster^  Solicitors,  Westminster,  and)  Agents  for  the  Appel-     ^^aTc^. 
Sir  Charles  Gordon  8f  Coj  Edinbur/rh,  )       lants.  v.  LeVen. 

John  Richardson^  Solicitor,  Westminster,  and)  Agents  for  the  Respon- 
J.  A,  Macrae,  W.S.,  Edinburgh,  )       dents. 
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Sir  Windham  C.  Anstruthbr,  Appellant;  and  the  East  of 
Fife  Railway  Company  and  Others,  Mespondents. 

BaUwcey  Company — Dissoluium — Interdict  and  Suspension. — ^An  agree- 
ment was  made  between  the  promoters  of  an  intended  railway  company, 
and  a  proprietor  of  lands  through  whicl^  the  railway  was  to  pass,  to  refer 
to  an  arbitrator  the  claims  of  such  proprietor ;  ^^  both  as  heir  in  posses- 
sion of  the  estate  of,  &c.,"  "  by  the  formation  of  the  railway,  and  for  his 
support  of  the  measure."  AJ^r  such  agreement  the  Act  for  making  the 
railway  was  passed,  but  before  any  step  was  taken  by  the  company 
towards  its  formation  a  resolution  to  return  the  calls  and  wind  up 
the  company  was  come  to  by  the  shareholders.  The  proprietor  pre- 
sented a  note  of  suspension  and  interdict  against  the  company^s  carrying 
out  such  resolution,  and  violating  the  above  agreement : — Held  by  the 
House  of  Lords  that  the  Court  below  rightly  refused  such  note. 

Certain  parties  applied  to  Parliament  in  the  year  1845  for  anAprili9. 1852 
Act  to  enable  them  to  make  a  railway  from  the  Edinburgh  and    ^^Tj^"^ 
Northern  Railway  at  Markinch,  to  Anstruther  Easter,  with  a  the  East  of  ' 
branch  to  the  Kirkland  Works,  to  be  called  the  East  of  Fife  Rail-^®  ^^  ^• 
way.    Previously  to  the  passing  of  the  Act  frequent  communings 
took  place  between  the  promoters  of  the  scheme  and  the  present 
appellant,  (who,  as  heir  of  entail  in  possession,  was  a  large  pro- 
prietor in  that  part  of  the  county  of  Fife,  through  which  the  line 
of  railway  was  proposed  to  run,)  which  resulted  in  the  following 
letters,  namely  a  letter  dated  24th  June  1846,  and  addressed  by 
Mr  HiU,  secretary  to  the  provisional  committee  of  the  intended 
company,  to  the  appellant,  in  the  following  terms :  ^*  In  reference 
to  the  conversation  which  the  deputation  of  the  East  of  Fife  Rail- 
way Company  now  in  London,  have  had  with  you  on  the  subject 
of  your  claims  against  that  company  both  as  heir  in  possession  of 
the  estate  of  Anstruther  by  the  formation  of  that  railway,  and  for 
your  support  of  and  exertions  in  regard  to  the  measure,  I  have  to 
offer  to  you,  on  behalf  of  the  company,  that  all  such  claims  shall 
be  referred  to  Thomas  Rennie  Scott  of  Castlemains,  near  Douglas, 
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April  19.1852.08  sole  arbiter,  and  that  in  terms  of  the  Lands  Clauses  Consolida- 
,  ^""T^^  tion  (Scotland)  Act."  And  a  letter  from  the  Appellant  in  answer 
the  East  of  thereto,  as  follows,  "  June  25.  1846. — In  answer  to  your  letter,  I 
Fife  Rail.  Co.  jj^g  |.q  state  that  I  agree  to  the  proposal  contained  in  it,  to  refer 
my  claims  against  the  East  of  Fife  Railway  Company,  as  heir  in 
possession  of  the  estate  of  Anstruther,  and  for  my  support  of,  and 
exertions  in  regard  to  the  said  railway,  to  Thomas  Reunie  Scott, 
Esq.  of  Castlemains  near  Douglas,  as  sole  arbiter  between  the 
company  and  myself.'*  The  Appellant  afterwards  supported  the 
scheme,  and  the  Act  for  making  the  proposed  railway  was  passed 
on  16th  July  1846.  Tlie  preamble  of  the  Act  recited  that  the 
making  of  the  railway  would  be  of  great  public  advantage,  and 
that  the  persons  therein  mentioned  were  willing,  at  their  own  ex- 
pense, to  carry  the  undertaking  into  execution ;  and  the  Act  then 
united  such  persons  into  a  company  for  the  purpose  of  making 
such  railway^  and  gave  them  power  to  enter  upon  and  take  such 
of  the  lands  as  should  be  necessary  for  that  purpose,  and  especially 
declared  what  was  to  be  the  line  adopted  by  the  company,  as  it 
was  to  pass  through  the  Appellant's  property.  The  period  limited 
by  the  Act  within  which  lands  were  to  be  purchased  was  three 
years  from  the  passing  of  the  Act,  and  within  which  the  works 
were  to  be  completed,  was  seven  years  from  the  passing  of  the 
Act. 

No  step  was  ever  taken  by  the  company  towards  the  forma- 
tion of  the  railway,  and  at  a  meeting  of  the  shareholders,  held  on 
29th  March  1849,  it  was  resolved  that  the  directors  should  take 
measures  to  rescind  the  call  already  made,  and  to  return  what  had 
been  paid  by  the  shareholders,  and  to  dissolve  and  wind  up  the 
company.  In  consequence  of  this,  the  Appellant's  agent  wrote  to 
Mr  Hill  to  know  whether  the  company  intended  to  make  the  line 
or  to  wind  up,  stating  that  the  company  had  concluded  an  agree- 
ment with  the  Appellant  to  make  the  line.  Mr  Hill  in  reply  de- 
clined to  give  information  on  the  subject  to  one  who  was  not  a 
shareholder,  and  denied  all  knowledge  of  any  such  agreement. 
Under  these  circumstances,  the  Appellant  presented  a  note  of  sus- 
pension and  interdict,  praying  that  the  company  might  be  inter- 
dicted from  taking  any  steps  for  its  dissolution,  and  from  return- 
ing to  the  shareholders  the  money  advanced  by  them  in  the  shape 
of  deposits  or  calls,  and  from  violating  the  agreement  entered  into 
between  the  Appellants  and  the  company,  so  long  as  the  said  / 

agreement  remained  unimplemented  by  the  company. 

The  note  of  suspension  and  interdict  came  before  Lord  Robert- 
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son  as  Ordinary,  on  18th  July  1849,  when  hisLordship  refused  the  April  19. 1802. 
note  and  found  the  appellant  liable  in  expenses.     Against  this 
interlocutor  the  appellant  reclaimed  to  the  First  Division  of  the  the  East  of 
Court  of  Session,  on  advising  which  their  Lordships,  by  their  *'**®  ^**^^"  ^°* 
interlocutor  of  17  th  November  1849,  adhered  to  the  Lord  Ordi- 
nary's interlocutor  and  refused  the  note.     From  these  interlocu- 
tors the  present  appeal  vtras  brought* 

JRolty  Q.C.,  and  Powell  for  the  appellants.     The  appellant  was 
entitled  to  have  the  interdict  passed  until  at  least  the  result 
of  an  action  of  declarator  which  has  been  brought  by  him  has 
been  determined.     He  was  so  entitled,  either  by  virtue  of  his 
right  of  land-owner  to  the  property  through  which  the  proposed 
railway  was  to  pass,  or  by  virtue  of  the  agreement  by  which  any 
claims  that  might  be  due  to  him  by  the  company  in  respect  of 
the  railway  so  passing  through  his  land,  were  to  be  settled  by  ar- 
bitration.    In  consequence  of  such  agreement,  and  of  its  being  pro- 
posed that  the  railway  should  go  through  his  property,  the  appel- 
lant abstained  from  opposing  in  Parliament  the  company's  bill. 
Now  when  an  agreement  is  made  by  a  party  with  a  provisional 
committee,  and  on  the  faith  of  it  an  opposition  in  Parliament  is 
abandoned,  and  the  committee  succeed  in  obtaining  the  company's 
act,  that  agreement  is  afterwards  binding  on  the  company.     Ed- 
wards V.  Grand  Junction  Railway  Company^  I  Myl.  and  Cr.  650. 
Then  it  is  admitted  by  the  respondents  that  it  is  their  intention 
to  dissolve  the  company,  and  as  they  are  returning  the  moneys 
paid  by  the  shareholders,  it  is  evident  that  whatever  Parliament 
may  determine  when  applied  to  by  them  on  the  subject,  the  com- 
pany have  resolved  not  to  make  the  railway,  but  to  abandon  the 
undertaking.     The  company's  act  was  passed  for  a  public  benefit, 
as  appears  by  its  preamble,  and  they  were  bound  to  make  the  rail- 
way unless  they  were  relieved  afterwards  by  Parliament  from 
doing  so.    Blahemorey.  the  Glamorganshire  Canal  Comgany^  1  Myl. 
and  Eeene,  162.     It  is  submitted  that  the  appellant  is  at  all  events 
entitled  to  an  interdict  until  his  right  has  been  determined,  or  the 
company  have  obtained  the  authority  of  Parliament  to  abandon  the 
projected  railway.     It  is  said  by  the  respondents  that  they  contem- 
plate coming  to  Parliament  for  power  to  effect  a  dissolution  of  the 
company,  but  the  mere  alleging  such  an  intention  is  surely  not  suf- 
ficient. 

Bethelly  Q.C.  and  Munden  appeared  for  the  respondents,  but 
were  not  called  on. 
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April  19.1852.  Lord  Chancellor.  I  do  not  think  it  necessary  that  your 
Lordships  should  in  this  case  hear  the  other  side,  the  company 
the  East  of  having  failed  in  their  undertaking,  Sir  W.  Anstruther  instituted 
Fife  Rail  Co.  proceedings  in  the  Court  below  to  obtain  an  interdict  against  the 
company  in  these  terms.  (His  Lordship  here  read  the  interdict 
prayed.)  If  such  an  interdict  could  be  obtained,  it  would, 
my  Lords,  be  most  improper;  for  it  has  neyer  been  es- 
tablished that  a  landowner  could  come  and  compel  a  com- 
panyv  to  execute  their  railway  where  no  steps  have  been 
taken'  by  the  company  towards  its  formation ;  and  as  regards 
that  part  of  the  note  of  suspension  as  prays  for  an  in- 
terdict against  violating  the  agreement,  it  is  impossible  that  any 
such  injunction  could  be  allowed ;  for  the  agreement  was  only  for 
a  reference  of  claims  which  might  arise  on  the  taking  of  the  lands 
by  the  company,  which  occasion  has  not  arisen.  What  is  asked 
for,  would,  if  granted,  include  even  the  preventing  the  company 
from  applying  to  Parliament  to  be  dissolved ;  and  besides,  the 
person  so  asking  this  interdict  is  not  a  shareholder,  but  is  a  stranger, 
and  one  who  mi^ht  or  not  be  benefited  by  the  company  carrying 
out  their  line.  It  is  said  that  your  Lordships  may  qualify  the 
interdict,  and  oxkt  out  three-fourths  of  what  is  asked  for,  but  your 
Lordships  I  am  sure  will  do  no  such  thing  in  order  that  this  ap« 
peal  may  be  saved.  With  respect  then  to  the  application  to  re- 
strain this  company  from  paying  back  to  the  shareholders  the 
money  advanced  by  them,  the  appellant  is  a  person  who  has  no 
right  to  those  funds,  and  nothing  would  be  more  mischievous  than 
if,  in  a  case  like  this,  a  landowner  could  come  and  interfere  with 
such  payment.  I  therefore  move  your  Lordships  that  his  appeal 
be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

James  L,  Hill,  W.S.,  Edinbiirsh,  and  >       .       ^  r     ^\.    n         jx 
^       J,     J  TT       T     3  r     Agents  for  the  ReBpondents. 

Conneu  and  Eope^  London.  > 

HOUSE  OF  LORDS. 

No.  265.       Arnot  and  Another,  AppellantSy  v.  Brown  and  Another 

Respondents;  and 
Hogg  and  Another,  Appellants^  v.  Brown  and  Another, 

Respondents. 

Nuisance^TIie  Judicature  Act — Cloning  the  Record — Waiver. — ^An  inte- 
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rim  interdict  was  obtained  against  commencing  a  manu£Eu:ture  which  was  May  7. 1852. 
alleged  would  be  a  nuisance.    An  issue  was  framed  to  try  whether  the     '^-v^ 
manufacture,  if  carried  on  in  a  particular  way,  would  be  a  nuisance ;  but^j.^^^  ^^  ' 
there  being  a  difficulty  in  trying  such  issue,  the  Court  of  Session  made  a 
remit  to  a  scientific  person,  who  reported  that  it  would  not  be  a  nui- 
sance.   The  complainer  consented  to  the  interim  interdict  being  recalled, 
and  afterwards  applied  to  have  the  cause  on  the  roll  for  advising.    The 
Court  of  Session  having  then  finally  repelled  the  reasons  of  suspension 
and  interdict,  this  House  affirmed  the  same.    Held  also,  that  after  the 
consent  which  had  been  given,  objection  could  not  be  made  to  the  record 
not  having  been  closed,  or  to  the  case  not  having  been  sent  to  a  jurj 
trial. 

Note, — ^The  Judicature  Act  (6  Greo.  IV.  c  120),  requiring  actions  for 
nuisances  to  be  tried  by  jury,  does  not  apply  to  proceedings  to  prevent 
a  contemplated  nuisance  from  existing. 

The  appellants  in  this  case  presented  a  bill  of  suspension  and 
interdict  to  the  Court  of  Session,  stating  that  they  were  the  pro- 
prietors of  lands  and  houses  in  the  Abbey  Hill,  Edinburgh,  in  the 
vicinity  of  property  of  Mr  Brown,  one  of  the  respondents ;  that 
Mr  Brown  intended  to  fit  up  certain  buildings  and  premises  on 
that  portion  of  his  property  with  apparatus  or  machinery  fitted 
for  a  manufactory  of  candles,  and  that  the  other  respondent,  Mr 
Common,  was  about,  unless  prevented  by  interdict,  to  use  the 
premises  when  so  fitted  up  as  a  candle  work,  and  that  such  pro- 
posed application  of  the  buildings  would  be  productive  of  an  in- 
tolerable annoyance  to  the  neighbourhood,  under  whatever  pre- 
tences the  manufacture  might  be  carried  on.  The  complainers, 
therefore,  prayed  a  suspension  of  such  proceedings,  and  that  the 
respondents  might  be  interdicted  from  introducing  into  the  said 
buildings  machinery  fitted  for  the  purpose  of  candle-making,  or 
commencing  the  manufacture  of  candles,  within  the  said  premises, 
or  otherwise  creating  a  nuisance  within  the  same.  The  Lord  Ordii- 
nary  on  the  Bills  (Cuningbame,)  granted  interim  interdict,  and 
afterwards,  on  answers  having  been  given  in,  his  Lordship  con- 
tinued the  interdict  until  the  facts  in  dispute,  which  involved  the 
effect  of  the  proposed  manufactory,  had  been  ascertained. 

The  respondents,  in  the  November  following,  having  moved  the 
Lord  Ordinary  for  leave  to  make  an  experiment  of  the  proposed 
manufacture  for  a  limited  period,  so  as  to  afford  evidence  of  its 
nature  and  effect  on  the  trial  of  any  issue  that  might  be  sent  to  a 
jury,  the  Lord  Ordinary  so  far  relaxed  the  interdict  as  to  allow 
the  respondents  to  make  such  experiment.   Against  this  last  inter- 
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May  7. 1862.  locutor,  the  appellants  reclaimed  to  the  Inner  House,  and  their 
ArnoT&c  •  I-'^^^^s'^ipSj  on  the  16th  January  1847,  pronounced  an  interlocutor, 
Brown,  &c.  by  which  they  recalled  the  interlocutor  reclaimed  against,  and  re- 
mitted to  the  Lord  Ordinary  "  to  proceed  in  the  preparation  of 
the  record,  and  to  allow  the  respondents,  before  answer  as  to  the 
application  to  be  permitted  to  try  an  experiment  in  the  premises 
in  question,  to  give  in  a  specific  statement  as  to  the  apparatus  and 
method  of  working  proposed  to  be  used  by  them,  so  as  to  prevent 
all  nuisance  to  the  suspender,  reserving  all  questions  of  expenses 
between  the  parties." 

A  record  was  thereafter  prepared  before  the  Lord  Ordinary, 
consisting  of  revised  reasons  and  pleas  for  the  suspenders,  and 
revised  answers  and  pleas  for  the  respondents,  but  the  record  was 
never  finally  closed,  and,  on  18th  March  1847,  the  Lord  Ordinary 
pronounced  an  interlocutor,  by  which  he  appointed  the  respondents 
to  give  in  a  specification  of  the  way  in  which  they  proposed  to 
arrange  their  premises  and  machinery,  in  order  to  remove  objec- 
tions to  their  manufactory,  and  appointed  the  complainer  to  give 
in  a  minute  on  the  case,  and  the  respondents  to  give  in  a  minute 
in  answer  thereto.  Under  these  appointments  a  specification  was 
lodged  by  the  respondents,  who  renewed  their  application  to  be 
allowed  an  experiment ;  and  a  minute  and  answers  having  been 
given  in  by  the  parties,  the  Lord  Ordinary  reported  the  case  to 
the  First  Division  of  the  Court  of  Session,  stating  that  the  record 
was  then  made  up,  "  though  not  closed." 

The  Court  afterwards  (I7th  Nov.  1847)  pronounced  the 
following  interlocutor :  — "  The  Lords,  on  report  of  Lord 
Cuninghame,  having  considered  the  papers  intended  to  form  the 
record  and  the  specification,  with  the  minute  and  answers  relative 
to  the  proposed  experiment,  and  having  heard  the  counsel  for  the 
parties,  without  prejudice  to  the  interdict  granted  in  the  Bill 
Chamber,  and  still  subsisting,  so  far  relax  or  recall  the  same,  as 
to  allow  the  respondents  to  carry  on,  by  way  of  experiment,  their 
proposed  manufacture,  in  the  manner  proposed  to  be  permanently 
conducted  by  them,  as  set  forth  in  the  specification,  from  the 
morning  of  Monday  the  6th  to  the  evening  of  Saturday  the  25th 
December  next,  inclusive,  and  declare  that  the  interdict  shall 
thereafter  take  effect  till  the  issue  is  decided  on  the  merits,  re- 
serving, in  the  meantime,  all  questions  of  expenses ;  and  appoint 
the  respondents  to  give  access  at  all  reasonable  times,  when  the 
experiment  is  going  on,  to  the  suspenders,  or  to  any  men  of  skill 
to  be  named  by  them." 
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The  experiment  was  accordingly  made  in  the  presence  of  various  May  7. 1852. 
persons,  selected  by  both  parties,  and  the  result  was  variously  re- . '^^P'T*^ 
presented  by  each.     Immediately  after  the  experiment  the  appel- Brown,  &c. 
lants  presented  a  note  to  the  First  Division  of  the  Court  of  Session, 
praying  for  a  remit  of  the  cause  to  the  issue  clerks,  in  order  to 
have  issues  prepared,  whilst  the  respondents,  on  the  other  hand, 
applied  for  leave  to  lodge  an  additional  specification  specifying 
farther  improvements  which  they  had  to  suggest  with  a  view  to 
a  farther  experiment.     The  Court  gave  the  respondents  leave  to 
lodge  such  specification,  which  they  accordingly  did,  and  on  12th 
Feb.  1848,  the  Court  pronounced  a  further  interlocutor,  giving 
the  respondents  permission,  in  terms  similar  to  those  contained 
in  the  former  interlocutor,  to  make  a  second  experiment.    Accord- 
ingly  the  manufacture  was  again  carried  on  by  way  of  experiment 
in  the  presence  of  scientific  persons  brought  there  by  both  parties. 

The  respondents  thereafter  lodged  a  note  to  the  Court,  craving 
a  remit  to  the  issue  clerks,  in  order  that  the  necessary  issue  or 
issues  might  be  prepared.  Upon  this  note  the  Court  remitted  to 
the  issue  clerks,  who  accordingly  prepared  the  following  issue. 
**  It  being  admitted  that  the  suspenders  are  proprietors  of  lands 
and  houses  in  the  Abbeyhill,  in  the  neighbourhood  of  Edinburgh, 
and  that  the  respondent,  John  Brown,  is  proprietor,  and  the  re- 
spondent, William  Common,  tenant,  of  subjects  in  the  vicinity  of 
the  suspenders'  said  subjects  or  some  of  them. 

^'  It  being  further  admitted  that  the  respondents  are  about  to 
establish  on  their  said  subjects  a  manufactory  of  candles,  and  that 
they  have  put  into  process  a  specification,  No.  30,  of  the  mode  in 
which  they  propose  the  manufactory  to  be  conducted. 

^^  Whether  the  establishment  of  the  said  proposed  manufacture 
would  be  to  the  nuisance  of  the  suspenders  or  their  tenants  in  said 
subjects,  whereby  their  said  properties,  or  any  of  them,  would  be 
deteriorated,  or  the  suspenders  or  their  tenants  incommoded  and 
annoyed  in  the  use  and  enjoyment  of  their  said  properties  ?  " 

Upon  this  issue  being  reported  to  the  Court  for  approval,  much 
discussion  arose  as  to  its  form,  and  as  to  the  proper  mode  of  dis- 
posing of  the  case ;  and  the  Court  being  of  opinion  that  a  remit 
jto  scientific  men  to  report  was  the  most  appropriate  mode  of 
solving  the  question  raised  by  the  pleadings,  pronounced  an  inter- 
locutor, by  which  they  appointed  a  trial  to  be  made  under  the  in- 
spection of  the  Professor  of  Chemistry  in  the  University  of  Edin- 
burgh, who  was  to  report  to  the  Court  on  the  result,  and  parti- 
cularly whether  in  his  opinion  the  said  manufactory,  if  carried  on 
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May  7. 1852.  under  such  specification,  would  be  to  the  nuisance  of  the  com- 
Aniot?&r».  pl*^°cr8*  The  Professor  of  Chemistry  in  the  University  of  Edin* 
Brown,  &c  burgh  was  unable  to  undertake  the  above  remit,  and  Dr  Thom- 
son, the  professor  of  Chemistry  in  the  University  of  Glasgow,  was 
appointed  to  make  the  inspection  ordered  by  the  last  interlocutor. 
Dr  Thomson  accordingly  inspected  the  whole  process,  and  made 
a  report  thereof  to  the  Court,  in  which,  after  giving  an  account 
of  the  proceedings,  he  concluded  with  the  following  result : — *^  I 
may  therefore  state  with  perfect  confidence,  that  the  process  of 
candlemaking,  as  conducted  by  Mr  Common,  cannot  in  the  least 
incommode  the  neighbourhood ;  that  it  does  not  injure  the  health, 
and  does  not  give  out  any  offensive  smell." 

In  consequence  of  this  report,  the  Court  of  consent  of  the  ap- 
pellants recalled  the  interim  interdict  granted  in  the  bill  chamber, 
to  the  effect  of  allowing  the  respondents  to  carry  on  the  proposed 
manufactory  under  the  specification,  and  superseded  farther  advis- 
ing in  hoc  statu. 

In  December  1849  the  appellants  made  application  to  the  Court 
to  resume  consideration  of  the  cause,  and  order  it  to  the  roll  for 
advising.  It  was  in  consequence  put  out  for  further  discussion  in 
January,  when  the  Court  pronounced  the  following  interlocutor : 
— "  22d  January  1850. — The  Lords  having  considered  the  Notes, 
Nos.  41  and  42,  and  having  heard  the  counsel  for  the  parties, 
repel  the  reasons  of  suspension  and  interdict,  and  decern  :  Find 
the  suspenders  liable  in  expenses  subject  to  modification ;  and  be- 
fore answer  as  to  the  amount  of  modification,  appoint  an  account 
of  expenses  to  be  lodged,  and  remit  to  the  Auditor  to  tax  the  same 
and  report."  From  the  above  interlocutor  the  present  appeal 
was  brought. 

Roltf  Q.C.,  and  Anderson^  Q.C.,  for  the  appellants.  The  pro- 
ceedings of  the  Court  below  have  been  irregular,  Jirst^  because 
there  was  never  any  closed  record  in  this  case  according  to  the 
Judicature  Act,  6  Geo.  lY.,  c.  120.  That  act  is  imperative. 
Patttstm  V.  Campbelly  5  Shaw  and  D.  208 ;  Nicholson  v.  Hay^  2 
Dunlop  and  B.  995 ;  Sprout  v.  Mure^  6  Shaw  and  D.  66 ;  Doig 
y.  Fenton,  5  Shaw  and  D.  533 ;  and  Falconer  v.  ShieUs,  4  Shaw 
and  D.  829.  The  13  and  14  Vict.,  c.  36,  does  not  materially 
alter  this,  it  only  dispenses  with  counsel's  signature.  Secondly^ 
this  was  especially  a  case  for  a  jury  trial.  It  is  one  of  the  enume- 
rated cases  directed  by  the  Judicature  Act,  6  Geo.  IV.,  c.  120, 
to  be  tried  by  jury,  sec.  128  specifies  as  causes  appropriate  to  the 
Jury  Court,  ^^  all  actions  brought  for  nuisance."    [Lord  Chancellor. 
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After  the  appellants  had  consented  to  the  interlocutor  of  17th  May  7. 1852. 
July  1849,  by  which  in  effect  they  admitted,  that  carrying  on  the  .  '~'\*^' 
manufactory  under  the  specification  was  not  a  nuisance,  what  issue  Brown,  &c 
was  there  for  a  trial  by  jury  ?]  An  issue  whether,  working  the 
manufactory  otherwise  than  under  the  specification,  would  be  a  nui- 
sance ;  and  we  say  this,  if  such  working  should  prove  to  be  a  nui- 
sance, the  respondents  should  then  have  been  interdicted  against 
working  the  manufactory  otherwise  than  under  the  specification — 
•here  is  at  present  nothing  binding  the  respondents  to  work  only  ac- 
cording to  the  specification.  The  consent  was  only  upon  the  undei- 
standing  that  quoad  ultra  the  cause  would  be  proceeded  with  by 
adjusting  the  issue,  closing  the  record,  and  sending  the  issue  to  trial; 
but  even  if  this  was  not  the  case,  the  consent  can  have  no  effect  where 
the  matter  is  one  of  the  enumerated  cases  stated  in  the  Judicature 
Act,  for  the  Court  has  then  no  discretion,  but  is  bound  to  direct 
a  jury  trial ;  Baldy,  Kejr^  3  Shaw  and  Maclean  1 ;  and  Wemyss  v. 
fVUsoUf  6  Bell,  394.  Here,  however,  the  case  had  been  to  the 
issue  clerks  to  prepare  the  issue,  so  that,  whether  it  be  an  enu- 
merated case  or  not,  there  was  no  discretion  left ;  Craiff  v.  Huffy ^ 
6  Bell,  308. 

Bethell^  Q.  C,  and  G.  H,  Pattison^  for  the  respondents.  After 
the  interdict  was  repelled  by  consent  there  remained  nothing  to 
adjudicate  on  but  the  costs.  Whatever  objection  there  was  ought 
to  have  been  made  before  the  pronouncing  the  interlocutor  of  July 
1849,  but  no  objection  was  ever  made  at  any  time  to  the  jurisdic- 
tion of  the  Court ;  even  after  that  interlocutor  the  appeUants  ap- 
plied to  the  Court  to  order  the  cause  for  advising.  The  cases  of 
Reid  V.  M^Carmicky  8  Shaw  and  D.  300,  and  Bain  v.  Whitehaven 
Famess  Junction  Railway  Company ^  7  Bell  79,  shew  that  the  ob- 
jection to  the  record  not  being  closed  may  be  waived.  The  issue 
was  not  one  which  a  jury  could  have  tried,  for  it  was  not  simply  a 
question  of  fact  but  a  matter  of  speculation,  and  the  course  adopted 
by  the  Court  of  remitting  it  to  scientific  persons  to  make  an  in- 
spection of  the  proposed  working  was  the  proper  course  to  adopt. 
Trotter  v.  Famie,  5  Wilson  and  Shaw,  649. 

The  Lord  Chancellor.  In  this  case,  my  Lords,  the  ques- 
tion is,  what  weight  is  to  be  attached  to  the  technical  objections 
which  have  been  taken.  There  is,  my  Lords,  this  distinction  be- 
tween the  law  of  England  and  of  Scotland  with  reference  to  nui- 
sances, which  has  given  rise  to  much  of  the  difficulties  in  this  case. 
The  law  of  England  does  not  permit  a  man  to  maintain  an  injunc- 
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^wl]^^'  *^^^  ^^^  *  probable  nuisance,  but  the  law  of  Scotland  does.    Now, 
Arnot,  Ac  v   whilst  it  is  problematical  whether  the  matter  complained  of  will 
Brown,  &c.     tum  out  to  be  a  nuisance  or  not  it  is  very  difficult  to  meet  the 
case.     A  candle  manufactory  may  not  necessarily  be  a  nuisance, 
for  science  has  now  done  so  much  as  to  prevent  many  things  from 
being  nuisances  which  formerly  were  such.     Until  the  manufac- 
tory has  been  established  it  is  not  therefore  so  easy  to  determine 
whether  it  will  or  not  be  a  nuisance.     The  appellants  in  this  case 
asked  for  an  absolute  interdict  against  introducing  into  the  build- 
ings  ^*  machinery  jBtted  for  the  purpose  of  candle-making,   or 
commencing  the  manufacture  of  candles  within  the  said  premises." 
Nobody,   I  presume,  my  Lords,  will  contend  that  this  was  a 
nuisance,  unless  it  was  intended  to  use  the  manufactory  so  as  to 
be  a  nuisance ;  it  was  therefore  necessary  for  the  appellants  to 
allege  that  such  a  use  was  intended  to  be  made  of  the  buildings 
and  machinery  as  would  operate  as  a  nuisance.     The  pleadings 
were  this,  one  side  asserted  that  candle-making  upon  these  premises 
would  be  a  nuisance,  and  the  other  side  insisted  that  according  to 
the  way  it  was  proposed  to  carry  this  on  it  would  not  be  a  nuisance. 
Now  I  agree  so  far  with  the  counsel  for  the  appellants  that  the  ezr- 
periment  which  was  first  tried  was  intended  only  to  assist  the  jury, 
for  at  that  period  the  intention  was  that  the  question  should  be 
decided  by  a  jury.     A  variety  of  proceedings  afterwards  took 
place,  and  ultimately  the  case  was  remitted  to  the  issue  clerks 
to  prepare  the  proper  issue,  and  an  issue  was  framed  which  could 
not  have  tried  any  matter  the  trial  of  which  could  have  deter- 
mined the  present  one,  viz.,  whether  candle-making  upon  these 
premises  would  be  a  nuisance,  but  only  whether  it  would  be  a 
nuisance  to  conduct  the  manufactory  according  to  this  specifica- 
tion.    The  result,  therefore,  was,  that  instead  of  reforming  the 
issue,  or  sending  the  matter  to  a  jury,  the  matter  had  been  re- 
mitted, without  opposition  on  the  part  of  the  appellants,  for  an- 
other experiment  to  take  place  under  the  superintendence  of  a 
scientific  person.     This  had  been  treated  by  the  counsel  for  the 
appellants  as  if  it  had  been  a  question  of  evidence.     It  was,  how- 
ever, no  such  thing,  but  a  question  of  science  and  of  sense  com- 
bined.    Dr  Thomson  conducted  the  experiment  in  the  presence 
of  scientific  persons  who  attended  on  behalf  of  the  appellants,  and 
the  result  was  a  report  as  conclusive  as  one  can  conceive  it  to  be 
possible.     Now,  instead  of  opposing  this  report,  the  appellants 
consented  to  the  recall  of  tbe  interim  interdict.     On  that  consent 
the  whole  case,  in  my  opinion,  turns.     It  was,  my  Lords,  most 
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ably  argued  on  behalf  of  the  appellants,  that  this  consent  was  only  May  7. 18521 
given  to  modify  the  interim  interdict  to  a  certain  extent,  and  that  .^j^^  . 
it  was  not  to  be  more  extensive  than  such  interim  interdict.  But,  Brown,  &g.  - 
my  Lords,  the  only  point  then  to  be  decided  in  this  case  was,  I 
think,  whether  candle  making,  as  proposed  to  be  carried  on  by  the 
respondents  was  or  was  not  a  nuisance.  The  parties,  by  consent, 
had  adopted  all  that  had  taken  place  up  to  this  time,  and  had  sub« 
stituted  the  experiment  for  the  issue.  How  could  there  after* 
wards  have  been  an  issue  ?  What  was  there  then  to  try  ?  Th© 
question  of  nuisance  had  then  been  determined,  so  too  had 
the  question,  whether  the  respondents  should  be  prevented 
from  constructing^  machinery  for  the  purpose  of  their  trade. 
The  only  question  therefore  now  is  as  to  the  effect  of  the  con- 
sent. I  apprehend  that  any  one  may  waive  whatever  is  for 
his  benefit,  and  therefore  1  am  of  opinion  that  your  Lordships 
will  be  relieved  from  the  consideration  of  the  technical  objections 
which  now  for  the  first  time  have  been  raised  by  the  appellants,  as 
in  my  opinion  they  are  all  concluded  by  the  consent.  I  will,  how- 
ever, offer  a  passing  observation  on  the  subject  of  these  objec- 
tions. In  my  opinion  this  is  not  the  case  of  a  nuisance  specially 
mentioned  in  the  Judicature  Act  as  a  cause  to  be  tried  by  a  jury. 
For  the  present  is  not  an  ^*  action  brought  for  a  nuisance,"  but  it 
is  brought  to  prevent  a  nuisance  being  established — to  prevent  it 
ever  existing.  Then  as  to  the  other  objection,  namely,  whether 
it  was  competent  for  the  Court  of  Session  to  stop  the  case  from 
going  to  the  jury  after  it  had  been  remitted  to  the  issue  clerks, 
I  am  strongly  of  opinion  that  the  Court  of  Session  has  the  power 
which  formerly  belonged  to  the  Jury  Court,  and  that  it  therefore 
bad  jurisdiction,  bu^  I  still  think  that  the  record  was  not  properly 
closed,  and  that  if  the  case  had  to  go  to  trial,  that  circumstance 
would  have  been  a  good  objection ;  but  the  appellants  chose  t(» 
adopt  a  proceeding  not  founded  on  a  closed  record,  and  therefore 
they  were  not  I  think  at  liberty  to  fall  back  afterwards  upon  thi« 
objection.  It  is  not  necessary  to  dwell  longer  on  these  technical 
objections.  Are  the  merits  then  with  the  appellants  ?  I  am  of 
opinion  that  they  are  not.  I  have  shewn  your  Lordships  to  what 
the  interim  interdict  extended.  There  was  no  other  obstacle  but 
that  to  the  respondents  carrying  on  their  trade — that  interdict  was 
removed  by  consent,  and  there  then  remained  nothing  else  to  de-^ 
fide  on  except  the  costs.  Now  that  could  not  be  decided  without 
bringing  the  case  before  the  Court.  The  -appellants  themselves 
^ked  to  put  the  cause  on  the  roll  for  advising,  and  then  both  par-^ 
No.  XXV VOL.  I.  3  a 
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Mfty  7. 1852,  ties  haying  thus  brought  this,  ease  as  it  then  stood  before  the  Ceuit; 
AmoT&rl  ^  ultimate  decision,  the  Court  made  th?  order  of  22d  January 
Brow9».^c.  1830.  The  appeUants  n<>w  denied  the  jurisdiction  of  the  Court  to 
make  this  order,  but  there  could  be  no  doubt  as  to  the  question  hav* 
ing  been  brought  properly  before  the  Court,  and  the  Court  there- 
fore having  jurisdiction.  Are  the  appellants  to  be  at  liberty  then  ta 
say,  we  admit  that  the  proposed  manufactory  is  not  now  a  nuisance^ 
but  it  may  become  one  ?  If  they  could,  the  same  niight  be  said  of 
every  manufactory  throughout  the  kingdom.  All  I  can  say  is* 
that  when  this  manufactory  does  become  a  nuisance,  (but  I  hope 
not  until  then,)  the  appellants  will  be  at  liberty  to  apply  for  an  in* 
terdict,  but  looking  at  this  case  in  every  possible  view,  I  have 
come  to  the  conclusion  that  the  appellants  have  not  made  out 
their  case,  and  consequently  that  the  interlocutors  ought  to  b^ 
affirmed,  and  the  appeal  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

Richardsofh  Loch  and  Maclauriny 

Solicitors,  Westminster,  ^  Agents  fbr  the  Appellants. 

A,  HutchUon^  Solicitor,  Edinburgh, 

D^^  Bodgen,  Wegtainater,  and  )  ^         g,^  ^^  Respondent.. 
/o&»  PFoife  S.S.C.,  Edinburgh,  1     *  ^ 
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HOUSE  OF  LORDS. 
No.  266.       Sutton  anu  Amothb^^  AppeUantf^  v.  AiksuBi  JRe^^amkni^ 

Act  of  Sederunt  of  1841 — Practice — Deposition  of  Foreign  Witnese — 
Proof — ffeldy  affirming  the  decision  of  the  Court  of  Session,  that  the  evi« 
dence  of  an  English,  or  other  foreign  witness,  taken  under  a  commission, 
may  he  read  at  the  trial,  without  proof  of  the  witness  heing  then  still  out 
of  the  jurisdiction  of  the  Court : — Held  also,  that  on  the  trial  of  an  issue, 
whether  a  hond  had  heen  given  for  a  gamhling  debt,  an  exception  taken 
to  the  Judge's  charge,  on  the  ground  that  his  Lordship  refused  to  tell  the 
jury  that  the  defender  in  such  issue  (who  was  the  char^r  on  the  bond) 
was  not  hound  to  prove  the  consideration  given  for  it,  hut  recommended 
them  to  find  for  the  defender,  unless  it  was  proved  hy  the  pursuer  that 
the  bond  had  been  granted  for  money  won  at  play,  was  rightly  disal- 
lowed by  the  Court  of  Session. 

May  10. 1S52.     This  was  an  appeal  from  the  interlocutor  of  the  First  Diyision 

'-•t^'    of  the  Court  of  Session,  by  which  the  Court  disallowed  exceptions 

jAinBl^.         taken  by  the  appellants  in  the  course  of  a  trial  between  them  and 
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the  respondent,  on  19th  Mareb  I8fil>  before  Lord  Murray  and  a  ^^7  lo^  i^^>- 
special  jury»    The  foUowing  are  the  facts  of  the  case : — The  re»-g^^^^  ^  ^^ 
spondent  having  been  bound  in  a  bond  to  one  Henry  Stephen  AinsUo. 
Sutton,  since  deceased,  to  pay  the  interest  of  a  sum  conditioned  to 
be  paid  by  another  bond  by  one  Robert  Stewart,  and  having  been 
charged  by  Sutton  for  payment  of  such  interest,  presented  a  note 
of  suspension,  in  consequence  of  which  an  issue  was  settled  to  try 
whether  the  bond  given  by  Stewart  was  granted  in  consideration 
of  money  won  at  play,  or  money  due  in  respect  of  losses  at  play, 
and  whether  the  bond  charged  on  was  granted  in  farther  security 
of  the  said  gambling  debt,  or  of  interest  accruing  thereon.     The 
respondent,  who  was  the  suspender  in  the  Court  below,  was  the 
pursuer  of  the  issue,  while  the  appellants,  who  had  been  sisted  in 
the  room  of  Mr  Sutton  upon  his  death,  and  were  called  chargers 
in  the  Court  below,  were  the  defenders. 

At  the  trial  of  this  issue,  the  counsel  for  the  respondent  pro* 
posed  to  give  in  evidence  the  report  of  a  commission  containing 
the  deposition  of  James  Thomas  Blurton  of  Princes  Row,  Pimlico, 
in  the  county  of  Middlesex,  which  had  been  taken  in  London  on 
the  16tb  of  July  1846,  by  commission  from  the  Court  of  Session, 
upon  interrogatories  which  had  been  settled  and  approved  of  in 
the  usual  way.  The  counsel  for  the  chargers  thereupon  "  objected, 
that  the  report  of  the  said  commission  could  not  be  read  to  the 
jury,  unless  the  suspender  proved  that  the  vdtness,  the  said  Tho- 
mas James  Blurton,  could  not  attend  the  trial  on  account  of  ab- 
sence, or  that  the  suspender  could  not  bring  the  witness  to  the 
trial.^  The  Judge  having  repelled  the  objection,  the  counsel  for 
the  chargers  excq)ted,  and  this  forms  the  first  exception  in  the 
biU.  The  second  exception  relates  to  a  similar  ruling  by  the 
Judge  as  to  the  report  of  commission  containing  the  examination 
upon  interrogatories  settled  and  approved  of  in  the  same  way,  of 
George  Thomas  Fisher,  residing  at  83.  Albert  Street,,  Momington 
Crescent,  London,  takeu  at  London  on  17th  July  1846*  The 
third  exception  relates  to  a  similar  ruling  by  the  Judge  as  to 
the  report  of  commission  containing  the  examinatijon  upon  interro- 
gatories settled  and  approved  of  in  the  same  way,  of  Edward 
Claude  Marsack,  residing  in  London,  taken  at  London  on  15th 
March  1851. 

The  fourth  exception  was  to  the  charge  of  the  judge,  ^^  in  re- 
spect that  his  Lordship  though  called  upon  to  do  so  by  the 
counsel  for  the  said  charger,  refused  to  tell  the  jury  that  the 
charger  was  not  bound  to  prove  the  consideration  given  for  the 
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^jyJ^^52.tond,  and  that  the  presumption  was  that  it  was  given  for  value 
Sutton,  &c  r  ^^^  ^^®  contrary  were  established  by  the  suspender. 
Ainslie.  The  following  note  by  Lord  Murray,  which  he  wrote  down  at 

the  time  in  Court,  was  added  to  and  formed  part  of  the  bill  of  ex- 
ceptions : — "  I  did  not  give  the  direction  to  the  jury  in  the  pre- 
cise terms  which  the  counsel  for  the  defender  has  required  or  sug- 
gested, but  I  recommended  them  to  find  for  the  defenders,  unless 
it  had  been  proved  by  the  pursuer  that  the  bond  had  been  granted 
in  consideration  of  money  won  at  play,  or  due  in  respect  of  losses 
at  play/* 

The  bill  of  exceptions  came  before  the  Court  of  Session,  on 
13th  December  1851,  when  their  Lordships  by  an  interlocutor  of 
that  date,  disallowed  the  whole  exceptions  contained  therein. 

JBoft,  Q.  C,  and  Moncreiffior  the  appellants.  The  first  three  ex- 
ceptions involve  the  same  question,  which  is,  whether,  when  it  i^ 
alleged  at  the  trial  that  a  witness  resides  beyond  the  jurisdiction 
of  the  Court,   it  is  competent  to  read  the  deposition  of  such 
witness,  which  has  been  taken  on  commission,  without  offering 
any  evidence  to  shew  that  the  witness  is  unable  to  attend.     It  is 
submitted  that  to  allow  such  depositions  to  be  read  without  such 
evidence  being  given,  is  contrary  to  the  Acts  of  Sederunt.     See 
56  Geo.  III.  c.  42,  and  relative  Act  of  Sederunt,  9th  Dec.  1815. 
Upon  that  act  there  have  been  the  following  decisions,  Haddnay 
V.  Goddart,  I  Murray's  Jury  Reports  150,  and  Seton  v.  Setan's 
Trustees^  1  Murray  9,  both  of  which  shew  that  the  depositioa 
could  not  be  used  unless  it  was  proved  that  the  witness  was  unable 
to  attend.     See  also  the  following  authorities,  the  Judicature  Act, 
6   Geo.  IV.  c.  120;  and  Act  of  Sederunt  of  Nov.  1825,  sec. 
28,  1  W.  4  c.  69;  and  Act  of  Sederunt,  17th  Feb.  1841,  sec.  17. 
Machay  v.  M'Leod,  4  Murray  278 ;   WUlox  v,  Farrell,  10.  D.  B, 
M.  807  ;  Wight  v.  Liddell,  4  Murray  328,  and  5  Murray  47;  Scott 
V.  Gffy,  4  Murray  61,  and  Armstrong's  Assignees  v.   The  Leith 
Banking  Company^  12  S.  and  D.  440.     Then  the  judge  at  the 
trial  wrongly  directed  the  jury  by  "  recommending ;"  a  recom- 
inendation  is  very  different  from  a  direction.    It  is  submitted  that 
the  judge  was  bound  to  tell  the  jury  as  a  matter  of  law,  and  not 
of  fact,  that  the  onus  of  proving  the  consideration  for  the  bond 
did  not  rest  with  the  present  appellants. 

The  Solicitor- General  for  Scotland  (with  whom  were  the  Solicit 
tor-- General  for  England^  and  Anderson^  Q.C.,)for  the  respondent. 
The  objections  are  purely  technical,  and  ought  not  to  be  sustained. 
It  appears  from  the  depositions  and  the  descriptions  there  given 
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of  the  witnesses,  that  they  were  residing  out  of  the  jurisdiction  of  Biay  10. 1652; 
the  Court — this  applies,  it  is  true,  to  the  time  only  when  the  ^  '-^^^^ 
depositions  were  taken,  but  the  presumption  would  be  that  they  Aixuliel 
were  still  abroad,  where  they  were  described  to  be  residing. 
With  respect  to  the  acts  of  Sederunt,  it  is  clear  that  the  act  of  1815 
does  not  contemplate  the  case  of  foreign  resident  witnesses.  The 
first  provision  for  such  was  made  by  the  28th  sec.  of  Act  of  1825, 
and  that  makes  a  distinction,  it  is  submitted,  between  the  case  of 
foreign  and  of  native  witnesses.  In  Mackay  v.  M^Leod  there  was 
in  evidence  that  the  witness  was  at  the  time  out  of  the  jurisdiction. 
Wight  V.  LiddeU  supports  the  view  taken  by  the  respondent* 
Scott  V.  Gray^  4  Murray,  61,  is  very  difiierent  from  the  present 
case.  There  being  no  decision  shewn  to  the  contrary,  the  pracr 
tice  of  the  Court,  with  reference  to  cases  under  the  Act  of  Sederunt 
must  be  important ;  and  upon  that  the  opinion  of  the  Judges  of 
the  Court  in  the  present  case  is  strong  and  decisive.  The  Lord 
Justice- General  said,  **  the  practice  of  the  Court  is  invariable,  that 
depositions  taken  in  London,  or  more  commonly  abroad,  are  read 
without  any  evidence  being  required  as  to  the  witness  not  being 
here.  The  common  practice  is  just  to  read  them  at  once ;  and  I 
have  no  recollection  of  any  such  proceeding  as  putting  a  man  in 
the  box  to  give  such  evidence  as  is  asked  by  the  defenders  here. 
It  is  never  done."  This  is  the  practice,  not  only  since  1841,  but 
ever  since  1825.  As  to  the  last  objection — ^it  was  unnecessaiy  for 
the  Judge  to  give  the  direction  to  the  Jury  that  he  was  asked  to 
do.  What  the  Judge  laid  down  was  sound  law,  and  no  objectioQ 
can  be  made  to  the  word  ^'  recommend." 
Jtfiowm^  replied. 

The  Lord  Chancellor.  My  Lords,  in  thb  case  there  are  two 
points ;  one  turning  upon  the  construction  of  the  Act  of  Sederunt  of 
1841,  and  the  other  relating  to  the  charge  to  the  jury.  Now  with 
respect  to  the  first  of  these  points  it  is  to  be  observed,  that  the 
cases  which  relate  to  the  disability  of  the  witness  from  illness  have 
no  bearing  on  this  point,  which  is  whether  residence  abroad  is  for 
this  purpose  within  the  Act  of  Sederunt.  In  the  case  of  illness  of 
B,  witness  who  lives  within  the  jurisdiction  his  examination  cannot 
still  be  read  without  first  proving  that  such  witness  is  unable  to 
attend  to  give  his  evidence.  Now  the  Act  of  Sederunt  of  1841 
is  not  in  all  respects  the  same  as  that  of  1825,  and  I  am  not  sa- 
tisfied that  the  change  of  phraseology  that  occurs  in  it  was  not  in- 
tentional. \His  Lordship  here  read  the  28^A  section  of  the  Act  of 
1825.]     It  makes  the  evidence  receivable,  on  its  being  established 
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May  10. 1852.  to  the  satisfaction  of  the  Court,  that  the  witness  cannot  attend 
j/^^7^  "  owing  to  one  or  other  of  the  causes  aforesaid,"  without  enume- 
Ain8ii«.  '  rating  the  particular  acts  of  disability,  and  therefore  it  might  have 
been  held  under  that  Act  to  include  every  case  before  mentioned, 
whether  that  of  a  foreigner  or  not.  Now  as  far  as  I  can  under- 
stand the  cases,  (which  are  however  very  vague)  a  foreigner  was 
not  ever  held  to  come  within  that  branch  of  the  Act  which  requires 
proof  of  the  witness'^s  inability  to  attend,  but  that  his  absence 
was  proved  by  his  want  of  presence.  In  Wight  v.  Ltddell  the 
Lord  Chief  Commissioner  is  reported  to  have  said  **  this  witness 
is  a  foreigner  and  the  presumption  is  that  he  will  not  come ;"  and 
Machay  v.  M^Leod  also  shews  that  the  absence  of  a  foreign  wit- 
ness is  a  sufficient  cause  of  excuse.  The  Act  of  1^41  avoids  the 
generality  of  expression  which  is  in  the  Act  of  1835,  and  it  enu- 
merates the  causes  of  the  absence  of  the  witness,  which  are  re- 
quired to  be  established  before  the  evidence  is  used.  Before, 
however,  I  state  my  view  of  the  construction  of  this  Act,  I  must 
observe  that  I  have  no  hesitation  in  sajring  that  the  Act  is  so 
vague  that  it  is  capable  of  supporting  either  of  the  construc- 
tions which  have  been  contended  for.  The  1 7th  section  is  this — 
{His  Lordship  here  read  the  section.']  The  second  branch  of  this 
section  provides  for  two  cases  which  are  to  be  established  by 
proof  before  the  evidence  is  used,  namely,  the  death  of  the  wit- 
ness, or  that  he  cannot  attend  owing  to  absence,  age,  or  perma- 
nent infirmity ;  now  the  first  branch  of  this  section  has  reference 
to  a  witness  whose  residence  is  not  foreign,  but  who  is  unable  to 
attend  from  illness,  or  from  being  obliged  to  go  abroad*  Then 
when  the  Act  comes  to  provide  for  the  proof  before  the  admissi- 
bility of  the  evidence,  it  provides  only  for  the  cases  in  the  second 
branch.  In  my  view,  therefore,  of  the  Act,  (though  I  admit  my 
Lords  that  the  Act  is  very  vague  and  unsatisfactory),  the  second 
branch  of  the  section  does  not  apply  to  a  witness  whose  permanent 
residence  is  abroad,  and  consequently  the  evidence  in  this  case 
was  receivable  without  proof  of  the  inability  of  the  witness  to 
attend.  Now,  my  Lords,  when  I  have  stated  this,  what  great 
weight  must  be  given  to  the  unanimous  opinion  of  the  Judges  of 
Scotland,  by  whom  these  very  Acts  of  Sederunt  were  framed,  and 
by  whom  the  law  under  such  Acts  are  daily  administered  ?  It 
would  indeed  require  a  very  strong  case  to  overrule  a  construction 
which  has  had  their  sanction,  and  is  one  which  the  Act  fairly  ad- 
mits of.  The  only  other  objection  raised  to  the  interlocutor,  is 
the  charge  of  the  Lord  Ordinary  to  the  jury.     Now  I  confess  I 
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should  have  been  better  eatmidd  if  he  had  made  the  charge  in  the  May  lo.  1853. 
way  he  was  desired.    In  point  of  law  no  evidence  was  required  to    ''*'"^'T7 
be  given  of  consideration  for  the  bond.     Now  the  Judge  was  de-AimUe. 
sired  to  tell  the  jury  this,  and  that  the  presumption  was,  that  it 
was  given  for  value,  until  the  contrary  was  proved,  and  it  would 
have  been  better  if  he  had  so  laid  down  the  law ;  but  the  objection 
taken  is  only  technical^  for  what  was  the  recommendation  of  the 
Judge  to  the  jury  but  that  they  should  find  for  the  defender,  un- 
less it  had  been  proved  that  the  consideration  for  the  bond  was 
money  won  at  play  ?     The  objectioti,  if  at  all,  should  have  been 
therefore  to  using  the  word  ^'  recommend,"  though  in  truth  the 
Recommendation  of  the  Judge  amounts  to  a  direction.     It  t?a8 
therefore  substaiktially  right,  and  although  I  should  have  liked  it 
better  if  it  had  been  in  the  form  desired,  it  cannot  on  that  account 
be  overruled.    I  move,  my  Lords,  therefore,  that  the  interlocu- 
tor be  affirmed,  but  Certainly  without  costs. 
Interlocutor  lArmed  without  codts. 

Hobertson  ^  Simtio^  Solicitors,  Westminister,  Agents  for  Appellants. 
Spotdswoode  ir  RobiBrtsahj  Solicitdrs,  Westminster,  Agents  for  Respondents. 


COURT  OF  SESSION. 

FIRST  DIVISION. 

On  this  the  first  day  of  the  Summer  Session,  Lord  Golonsay  ^j  20. 1851. 
(McNeill)  having  been  appointed  Lord  Justice -General  of  Scot- 
land and  President  of  the  Court  of  Session,  in  room  of  the  Right 
Honourable  David  Boyle  resigned,  the  usual  oaths  were  adminis- 
tered to  his  Lordship,  who  then  took  his  seat  on  the  bench  as 
President  of  the  whole  Court. 

Abo  this  day  the  Lord  Advocate  (Anderson)  presented  the 
Queen's  letter  appointing  him  a  Lord  of  Session  in  room  of  Lord 
Colonsay  promoted,  and  was  remitted  to  the  usual  trials  as  Lord 
Probationer. 

Also  the  same  day  the  Solicitor- General  (Inglis)  having  pre- 
sented his  commission  as  Lord  Advocate,  in  room  of  Adam 
Anderson,  Esquire,  appointed  a  Lord  of  Session,  took  the  usual 
oaths  and  his  place  within  the  bar  accordingly. 

(It  being  the  Queen's  birth-day  the  Court  then  adjourned  till 
the  following  day.) 


708  CASES  DECIDED  IN  THE  No.  268. 

FIRST  DIVISION. 
No.  267.  Campbell  and  Others  v,  Pringlb  and  Others. 

Process — Eeclcdming  Note — Objection  to  Competency, 

May  21. 1852.     This  was  a  reclaiming  note  by  the  pursuers  against  an  inter- 
Vi^y*i^/    locutor  of  Lord  Ordinary  Colonsay,  in  an  action  at  their  instance 
«.^E^^  Uc,  %&inst  certain  persons  as  the  provisional  committee  of  the  Ber- 
wickshire Central  Junction  Railway. 

On  the  reclaiming  note  appearing  in  the  single  bills  to-day, 

Broun  for  Sir  T.  Dick  Lauder's  trustees,  who  were  defenders, 
objected  to  its  competency.  The  statement  of  the  trustees  con- 
tained an  article  in  these  terms :  ^'  Of  this  date,  the  printed  circu- 
lar (set  forth  in  appendix  No.  1,)  «  •  was  prepared  and  there- 
after  circulated,"  &q.  The  statement,  therefore,  was  incomplete 
without  the  circular,  which,  by  this  reference  to  it,  formed  part  of  the 
record.  Accordingly,  in  the  note  to  the  Lord  Ordinary's  interlo- 
cutor, express  reference  is  made  to  the  circular.  The  pursuer 
therefore  should  have  printed  the  appendix  containing  the  circular 
as  part  of  the  record.  In  the  case  of  Wilson  and  others  v«  Macara^ 
9th  March  1847,  9  D.  903;  a  similar  objection  was  repelled  only 
on  the  ground  that  the  Lord  Ordinary  made  no  reference  to  the 
document  not  printed  in  his  note.  The  inference,  therefore,  is 
that  if  it  had  been  printed,  the  objection  would  have  been  sus- 
tained. 

«7.  Shaw  was  for  the  pursuer. 

The  Court  holding  that  the  appendix  formed  no  part  of  the 
record  which  the  reclaimers  were  bound  to  print,  repelled  the 
objection. 

John  Murray,  S«S.C.,  Pursuers'  Agent 

Scottj  Rymer  and  Scott,  W.S.,  Defenders'  Agents. 


TIRST  DIVISION. 

No.  268.  Sawbrs  o.  Mathbson. 

Process — BecUdming  Note — Appendix, 

May  21. 1852.     In  this  case  the  pursuer  was  under  age,  and  an  objection  to  his 

^^"^^"^"^    proceeding  in  the  action  was  stated  by  the  defender  in  his  defences. 

Maih!^on.      ^^^  pursuer  stated  that  he  had  an  administrator-in-law,  and  an 

order  was  pronounced  by  the  Lord  Ordinary  (Rutherfurd)  to  have 
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him  sisted.     He  was  not  sisted ;  and  an  order  was  pronounced  for  May  21. 1852. 
the  appointment  of  a  curator  ad  litem.    After  repeated  failures  to    ^^'"^''^^ 
have  such  appointment  made,  and  an  order  with  certification,  thoMatheson. 
Lord  Ordinary  pronounced  decree  assoilzieing  the  defender  in 
respect  of  the  pursuer's  failure  to  obtemper  the  order.     He  now 
reclaimed  to  be  reponed,  stating  that  he  had  come  of  age,  but 
produced  no  proof  or  certificate  of  this  fact. 

Craufurdy  for  the  defender,  objected  to  the  competency  of  the 
reclaiming  note  on  this  ground.  The  pursuer  should  have  pro* 
duced  with  his  reclaiming  note  immediate  proof  of  his  now  being 
of  age,  just  as  a  party  reclaiming  to  be  reponed  against  a  decree 
for  failure  to  lodge  a  paper  must  produce  the  paper  with  his  re- 
claiming note. 

Gifford  was  for  the  pursuer. 

The  Court  repelled  the  objection,  and  remitted  to  the  Lord 
Ordinary  to  repone  on  obtaining  proof  of  the  pursuer's  age. 

James  BtU^  S.S.C.,  Agent  for  Pursuer. 
John  Bcwiey  W.S.,  Agent  hr  Bespondent 


SECOND  DIVISION. 

SCEALES  ».  WiGHTON.  No.  269. 

Process — Expenses — Decree  in  Absence — BeducUon. 
(Sequel  of  case  reported  ante^  p.  586.) 

This  was  a  reduction  of  a  decree  in  absence,  in  which  reduction  May  22. 1852. 
the  pursuer  had  been  successful,  and  been  found  entitled  to  expenses.     *^-^t^' 
The  case  now  came  before  the  Court  on  the  Auditor^s  report.        Wighton.* 

In  the  decree  which  was  now  reduced,  a  sum  of  expenses  had 
been  decerned  for.  The  defender  in  the  reduction  pleaded  as  a 
preliminary  defence,  that  the  pursuer  was  not  entitled  to  be  heard 
in  the  reduction  without  first  paying  those  expenses,  and  the  pur- 
suer of  the  reduction  admitting  that  plea,  had  paid  the  expenses ; 
in  respect  of  which  payment  the  Lord  Ordinary  held  the  defence 
obviated,  and  the  cause  proceeded. 

The  question  now  was,  whether  having  succeeded  on  the  merits, 
these  expenses  which  he  paid  as  the  condition  of  his  being  heard 
in  the  reduction  were  to  be  included  in  the  expenses  of  process 
to  which  he  had  been  found  entitled.  The  Auditor  reported  this 
point  to  the  Court. 


no  CASES  DECIDED  IN  THE  No.  270: 

Mtiy  22. 11S5I2.     Moir  was  for  the  pursuer,  Pattucn  for  the  defender. 

Sceales  v.  The  LoRD  Justice-Clbrk.    I  Cannot  see  why  the  party  is  not 

igntoQ.  ^  g^^  ^  ^^  expenses  here,  if  it  turns  out  that  the  action  in  which 
decree  was  pronounced  ought  never  to  have  been  brought.  It 
becomes  a  matter  of  principle,  and  not  of  form. 

Lord  Medwyn.  I  differ.  The  question  is,  whether  having 
been  obliged  to  pay  a  certain  sum  of  money,  in  order  to  be  heard, 
the  party  is  to  be  repaid  that  sum  as  part  of  the  expenses  of  pro- 
cess. I  do  not  think  it  is  part  of  the  expenses  of  process,  and  the 
practice  of  the  Court  has  not  been  to  consider  it  so. 

Lord  CockburN".  I  rather  take  the  view  of  Lord  Medwyn. 
I  do  not  see  much  justice  in  a  party  C^reating  expenses  by  not  ap- 
pearing, and  then  re-clalming  them.  It  is  expenses  created  by  his 
own  failure. 

Lord  Murray  concurred  with  Lord  Medwyn  and  Lord 
Cockbum.  ^ 

The  Court  held  that  the.  pursuer  of  the  reduction  was  not  en- 
titled to  repayment  of  that  part  of  the  expense  which  was  created 
by  his  own  de^iult,  viz.,  the  expense  of  enrolling,  taking  decree, 
taxing  the  account  of  expenses,  and  extracting,  but  allowed  him 
repetition  of  the  remainder  of  the  expenses. 

John  Murdoch^  S.S.C.,  Pursaer^s  Agent 
John  Murray  Jr^  S.S.C.,  Reclaimer's  Agent. 


FIRST  DIVISION. 
No.  270.  Sutherland  t>.  Sun  Firb  Insurance  Office. 

Fvr€  Insurance — Right  of  Insurance  Co,  to  reinstate, — CircuknstaDces  in 
which  held  that  a  Fire  Insurance  Company  had  not  lost  the  right  of  rein- 
stating the  person  insured. 

Mft  22  1852      '^^^^  ^^  ^^  action  for  the  recovery  of  the  sum  of  L.1200,  being 
y^^^f    the  damage  done  to  the  pursuer^s  shop  by  fire.    The  pursuer,  who 
SathOTiand  v.  ^g  ^  bookseller  in  Leith  Street^  Edinburgh,  effected  an  insurance 
■orance  Office,  of  his  shop,  &c.,  with  the  defenders,  against  fire,  the  sum  insured 
being  L.  1 200.  The  policy  provided,  that  *'  persons  insured  sustain** 
ing  any  loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof 
at  the  office,  and  as  soon  as  possible  afterwards,  deliver  in  as  par- 
ticular an  account  of  the  loss  or  damage  as  the  nature  of  the  cas^ 
will  admit  of,  make  proof  of  the  same,  &c.,  and  in  case  any  dif^ 
ference  shall  arise  between  the  office  and  the  insured,  touching  any 
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loss  or  damage,  such  difference  shall  be  submitted  to  the  judg-Ma^22. 1S52. 
ment  and  determination  of  arbitrators,  indifferently  chosen,  whose  g^theriiwid  r. 
award  in  writing  shall  be  conclusive  and  binding  on  all  parties ;  Sud  Fkte  In.  : 
and  in  every  case  of  loss,  the  company  reserves  the  right  of  rein-'****  ^' 

statement,  in  preference  to  the  payment  of  claims,  if  it  should  judge 
the  former  course  to  be  more  expedient ;  but  when  any  loss  is 
settled  and  adjusted,  the  insured  will  receive  immediate  payment 
for  the  same  without  any  deduction  or  discount.*' 

A  fire  took  place  in  the  pursuer's  shop,  on  12th  April  1851 :  im- 
mediate information  was  given  of  it  to  the  company  by  letter  on  the 
13th,  and  two  valuators,  one  named  by  the  pursuer,  and  the  other 
by  the  defenders,  were  appointed  to  value  the  stock,  and  ascertain 
the  loss.  They  entered  on  their  duty  on  the  15th,  and  the  valua- 
tion was  broken  off  on  19th  April,  owing  to  some  dispute  between 
the  parties,  but  by  whose  fault  did  not  appear.  The  pursuer  on  the 
25th  lodged  a  claim,  showing  his  loss  to  be  L.1305  :  14  :  2|.  This 
was  referred  to  the  head  office  of  the  company  in  London.  Some 
delay  took  place,  and  then  a  negotiation  was  attempted  for  settle- 
ment, which  failed ;  then  a  proposal  to  refer  to  arbitration  was  made 
by  the  company  on  19th  May,  and  declined  by  the  pursuerj  and  at 
last,  on  23d  May,  the  company  offered  to  reinstate  the  pursuer. 

The  present  action  was  brought  by  the  pursuer,  concluding  for 
payment  of  the  L.1200.  The  pleas  of  parties  will  be  seen  from 
the  opinion  of  the  Lord  Probationer  (Anderson)  before  whom  the 
case  was  heard. 

The  Lord  Ordinary  (Robertson)  pronounced  an  interlocutor, 
in  which  he  ^^  Finds  that  even  on  the  assumption  of  the  accuracy 
of  the  whole  averments  made  by  the  pursuer,  nothing  occurred  as 
between  him  and  the  Insurance  Company,  whereby  the  right  of 
reinstatement  in  preference  to  the  payment  of  the  claim,  if  the 
company  should  judge  the  former  course  to  be  more  expedient  as 
reserved  in  the  policy  of  insurance,  has  been  lost  by  the  said  com- 
pany, and  to  this  extent  sustains  the  defences  and  decerns ;  and 
before  further  answer,  and  with  the  view  of  carrying  through 
such  reinstatement,  remits  to  Mr  P.  S.  Fraser,  bookseller  in 
Edinburgh,  to  whose  nomination  as  reporter  the  pursuer  consented, 
without  prejudice  to  his  plea  on  the  point  of  acquiescence,  to  in- 
quire into  the  circumstances  at  the  sight  of  the  parties  or  their 
agents^  and  to  report  what  is  necessary  and  proper  to  be  done 
with  the  view  of  carrying  through  such  reinstatement,  reserving 
in  the  meantime  all  question  of  expenses." 

The  pursuer  reclaimed. 
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Mfty  22. 1B52.     Moir  was  for  the  pursuer,  Pattiscn  for  the  defender. 

Sceates  t;.  The  LoRD  Justice-.Clbrk.    I  caunot  see  why  the  party  is  not 

igbton.  ^  ^^^  ^  ^^  expenses  here,  if  it  turns  out  that  the  action  in  which 
decree  was  pronounced  ought  never  to  have  been  brought.  It 
becomes  a  matter  of  principle,  and  not  of  form. 

Lord  Mbdwyn.  I  differ.  The  question  is,  whether  having 
been  obliged  to  pay  a  certain  sum  of  money,  in  order  to  be  heard, 
the  party  is  to  be  repaid  that  sum  as  part  of  the  expenses  of  pro- 
cess. I  do  not  think  it  is  part  of  the  expenses  of  process,  and  the 
practice  of  the  Court  has  not  been  to  consider  it  so. 

Lord  Cockburn.  I  rather  take  the  view  of  Lord  Medwyn. 
I  do  not  see  much  justice  in  a  party  treating  expenses  by  not  ap- 
pearing, and  then  re-claiming  them.  It  is  expenses  created  by  his 
own  failure. 

Lord  Murray  concurred  with  Lord  Medwyn  and  Lord 
Cockbum. 

The  Court  held  that  the.  pursuer  of  the  reduction  was  not  en- 
titled to  repayment  of  that  part  of  the  expense  which  was  created 
by  his  own  de^iiult,  viz.,  the  expense  of  enrolling,  taking  decree, 
taxing  the  account  of  expenses,  and  extracting,  but  allowed  him 
repetition  of  the  remainder  of  the  expenses. 

John  Murdoch^  S.S.C.,  Pursuer's  Agent. 
John  Murray  Jr.,  S.S.C.,  Reclaimer's  Agent. 


FIRST  DIVISION. 
No.  270.  Sutherland  v.  Sun  Fire  Insurance  Office. 

Fire  Insurance — Bight  of  Insurance  Co,  to  reinstate, — Circumstances  in 
which  held  that  a  Fire  Insurance  Company  had  not  lost  the  right  of  rein* 
stating  the  person  insured. 

Ma  22  1852      "^^^  ^^  ^°  action  for  the  recovery  of  the  sum  of  L.1200,  being 
y^^^f    the  damage  done  to  the  pursuer^s  shop  by  fire.    The  pursuer,  who 
Sntheriitnd  v.  ^g  |^  bookseller  in  Leith  Street^  Edinburgh,  effected  an  insurance 
tnrance  Office,  of  hb  shop,  &c.,  with  the  defenders,  against  fire,  the  sum  insured 
being  L. 1 200.  The  policy  provided,  that ''  persons  insured  sustain^ 
ing  any  loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof 
at  the  office,  and  as  soon  as  possible  afterwards,  deliver  in  as  par- 
ticular an  account  of  the  loss  or  damage  as  the  nature  of  the  cas6 
will  admit  of,  make  proof  of  the  same,  &c.,  and  in  case  any  dif* 
ference  shall  arise  between  the  office  and  the  insured,  touching  any 
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loss  or  damage,  such  difference  shall  be  submitted  to  the  jadg«Mav22. 1852. 
ment  and  determination  of  arbitrators,  indifferently  chosen,  ^l^oseg^^j^^^.^^^  ^ 
award  in  writing  shall  be  conclusive  and  binding  on  all  parties ;  San  Fin)  In. 
and  in  every  case  of  loss,  the  company  reserves  the  right  of  rein-*"****^      ^* 
statement,  in  preference  to  the  payment  of  claims,  if  it  should  judge 
the  former  course  to  be  more  expedient ;  but  when  any  loss  is 
settled  and  adjusted,  the  insured  will  receive  immediate  payment 
for  the  same  without  any  deduction  or  discount.'' 

A  fire  took  place  in  the  pursuer's  shop,  on  12th  April  1851 :  im- 
mediate information  was  given  of  it  to  the  company  by  letter  on  the 
13th,  and  two  valuators,  one  named  by  the  pursuer,  and  the  other 
by  the  defenders,  were  appointed  to  value  the  stock,  and  ascertain 
the  loss.  They  entered  on  their  duty  on  the  15th,  and  the  valua- 
tion was  broken  off  on  19th  April,  owing  to  some  dispute  between 
the  parties,  but  by  whose  fault  did  not  appear.  The  pursuer  on  the 
25th  lodged  a  claim,  showing  his  loss  to  be  L.ld05  :  14  :  2|.  This 
was  referred  to  the  head  office  of  the  company  in  London.  Some 
delay  took  place,  and  then  a  negotiation  was  attempted  for  settle- 
ment, which  failed ;  then  a  proposal  to  refer  to  arbitration  was  made 
by  the  company  on  19th  May,  and  declined  by  the  pursuer^  and  at 
last,  on  23d  May,  the  company  offered  to  reinstate  the  pursuer. 

The  present  action  was  brought  by  the  pursuer,  concluding  for 
payment  of  the  L.1200.  The  pleas  of  parties  will  be  seen  from 
the  opinion  of  the  Lord  Probationer  (Anderson)  before  whom  the 
case  was  heard. 

The  Lord  Ordinary  (Robertson)  pronounced  an  interlocutor, 
in  which  he  *^  Finds  that  even  on  the  assumption  of  the  accuracy 
of  the  whole  averments  made  by  the  pursuer,  nothing  occurred  as 
between  him  and  the  Insurance  Company,  whereby  the  right  of 
reinstatement  in  preference  to  the  payment  of  the  claim,  if  the 
company  should  judge  the  former  course  to  be  more  expedient  as 
reserved  in  the  policy  of  insurance,  has  been  lost  by  the  said  com- 
pany, and  to  this  extent  sustains  the  defences  and  decerns ;  and 
before  further  answer,  and  with  the  view  of  carrying  through 
such  reinstatement,  remits  to  Mr  P.  S.  Fraser,  bookseller  in 
Edinburgh,  to  whose  nomination  as  reporter  the  pursuer  consented, 
without  prejudice  to  his  plea  on  the  point  of  acquiescence,  to  in- 
quire into  the  circumstances  at  the  sight  of  the  parties  or  their 
agents,  and  to  report  what  is  necessary  and  proper  to  be  done 
with  the  view  of  carrying  through  such  reinstatement,  reserving 
in  the  meantime  all  question  of  expenses." 

The  pursuer  reclaimed. 
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Haj  22. 1852.     Moncreiffaxid  Craufurd  were  for  the  pursuer  ;  Mure  and  Neaves 
^  ^TY^    for  the  defenders. 

Satherland  v. 

«M^X)ffice.  I^o^^  Probationer  Anderson.  The  pursuer  here  maintains, 
Firsty  that  the  defenders  had  lost  the  right  to  reinstate,  (1 .)  in 
respect  of  the  valuation  to  which  they  had  agreed,  and  which 
shewed  their  intention  to  repay  the  loss  in  preference  to  reinstat- 
ing ;  and,  (2.)  in  respect  of  the  length  of  time  they  have  allowed 
to  elapse  from  the  date  of  the  fire  before  making  the  offer,  which 
should  have  been  made  instantly  after  its  occurrence.  Secondly^ 
even  supposing  reinstatement  was  competent,  the  pursuer  main- 
tains that  the  second  finding  of  the  Lord  Ordinary  is  ill-founded, 
inasmuch  as  there  ought  to  have  been  a  remit  to  a  jury,  that  being 
the  only  way  in  which  the  case  could  be  extricated. 

In  answer  the  defenders  maintain  that  the  reserved  power  to 
reinstate  was  not  necessary  to  be  exercised  instantly  on  the  fire 
taking  place,  but  that  a  certain  time  must  be  allowed  to  elapse 
for  the  o£G[ce  to  consider  the  course  they  were  to  take.  They 
deny  that  the  valuation  is  to  be  regarded  as  an  arbitration 
for  the  filling  of  the  amount  they  were  to  pay,  and  that  all 
that  was  intended  by  it  was  to  enable  the  parties  to  come  more 
easily  to  a  judgment  as  to  the  course  to  be  taken.  And  holding 
the  reinstatement  competent,  it  is  said,  the  only  course  by  which 
the  case  could  be  extricated,  was  by  a  remit  such  as  is  made. 

The  case  turns  on  the  clause  in  the  policy.  The  words  at  the 
close  reserving  to  the  Company  the  power  to  reinstate  are  quite 
unqualified  and  absolute.  There  is  no  limitation  imposed  in  re- 
gard to  the  time  within  which  the  Company  must  make  this  choice. 
It  is  quite  plain  it  could  not  be  intended  that  the  choice  should  be 
exercised  immediately  upon  the  loss  taking  place.  Until  the  claim 
of  the  insured  is  made  and  supported  by  evidence  the  Company  is  not 
placed  in  a  position  to  enable  them  to  exercise  it.  The  right  to  re- 
instate may  indeed  be  waived  or  barred,  but  a  case  must  be  made 
out  so  as  to  prove  such  waiver  or  bar,  and  the  question  arises,  is  such 
a  case  alleged  here  ?  Now  it  is  said  by  the  pursuer  that  the  valua- 
tion was  in  reality  an  arbitration  to  fix  the  sum  of  damages  the  Com- 
pany were  to  pay.  But  the  pursuer  himself  states  on  record  that 
the  object  of  the  appointment  was  ^^  for  the  ascertaining  and  adjust- 
ment of  the  amount  of  loss  by  damage  to  the  stock.''  He  does  not 
say  it  was  a  remit  to  bind  both  parties.  And  if  it  was  an  arbitra- 
tion, why  did  the  pursuer  immediately  afterwards  lodge  his  claim 
with  the  company  ?  His  course  was  clear.  It  being  a  pending  sub- 
mission, he  should  have  said,  <<  I  will  lodge  my  claim  with  the 
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arbiters  not  with  the  Company."   Further,  if  it  was  an  arbitration,  May  22. 1852. 
why  is  he  here  claiming  L.1200?    He  should  have  brought  an-,  "T^^T^ 
action  to  compel  the  arbiters  to  go  on.     Therefore  it  cannot  be  Son  Fire  in- 
held  that  the  entering  into  this  remit  i/s  to  debar  the  Company  *"'*"^^®**- 
from  choosing  to  reinstate.     Suppose  the  amount  of  stock  and  of 
damage  had  been  ascertained,  it  would  then  have  been  competent, 
under  the  clause  in  the  contract,  for  the  Company  to  have  said, 
**  there  is  the  amount  of  the  stock,  we  exercise  our  option." 

Was  there  then  such  delay  on  the  part  of  the  Company  to  make 
their  choice,  as  to  bar  them  from  making  it  ?  The  claim  was 
lodged  on  25th  April.  The  Company  was  an  English  one,  and 
therefore  time  must  necessarily  be  occupied  in  correspondence 
with  London.  It  materially  enters  into  the  consideration  that 
Sutherland  kept  no  regular  books,  according  to  his  own  statement, 
which  was  an  additional  reason  for  the  Company  delaying  to  de» 
termine  the  course  to  be  taken.  Now,  there  is  a  letter  on  the 
22d  March,  offering  a  settlement ;  that  offer  is  refused.  Another 
offer  to  refer  to  arbitration  is  made,  and  also  refused.  All  these 
were  negotiations  for  settlement  fair  on  the  part  of  the  Company, 
and  which  cannot  be  imputed  to  a  wish  for  delay*  The  offer  of 
arbitration  was  refused,  and  then  they  offer  on  23d  May  to  rein- 
state. It  appears  to  me  that  their  right  to  make  the  option  of 
reinstating  was  not  barred  by  delay. 

In  regard  to  the  other  point,  whether  the  question  should  have 
gone  to  a  jury,  or  should  have  been  disposed  of  by  a  remit,  such  as 
the  Lord  Ordinary  has  made,  it  appears  to  me  not  to  be  a  case  be- 
longing to  the  class  in  which  jury  trial  is  indispensable.  The 
question  is  one  of  discretion.  The  Lord  Ordinary  could  not  do 
better  than  take  the  mode  he  has  taken  of  determining  the  rein- 
statement. Reinstatement  is  the  replacing  m  forma  specifica  the 
different  articles  damaged  or  destroyed.  What  would  have  been 
the  issue  sent  to  a  jury,  or  their  duty.  Not  to  ascertain  the  whole 
value,  but  to  ascertain  each  individual  article  that  composed  the 
stock  at  the  date  of  the  fire,  and  its  estimated  value  at  the  time. 
A  case  more  unfitted  for  a  jury  could  not  well  be  conceived. 


FIRST  DIVISION. 

(Here  the  Lord  Probationer  having  completed  the  trials  assigned 
him,  had  the  usual  oaths  administered  to  him,  and  took  his  seat  on 
the  Bench  by  the  title  of  Lord  Anderson.) 
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May  22. 1852.  LoRD  PRESIDENT  (McNeill.)  The  Lard  Probationer's  opinioa 
8  tibTlbnd  *®®™*  *^  ™®  ^  ^®  substantially  correct.  As  to  the  first  part  of 
San  Fire  In-  the  Lord  Ordinary's  interlocutor,  there  can,  I  think,  be  no  doubt, 
•urance  Office,  jj^  finds  that  the  Company  have  not  lost  the  right  to  reinstate. 
Now  it  does  not  appear  to  me  the  statement  of  the  pursuer  is 
such,  as  assuming  it  to  be  correct,  excludes  the  right  of  the 
Company  to  reinstate.  The  course  of  investigation  by  the  two 
valuators  does  not  seem  to  me  to  be  such  as  takes  away  the  right 
of  the  Company  to  reinstate.  It  took  place  before  the  pursuer 
gave  in  his  claim,  which,  by  the  policy,  it  was  incumbent  on  him 
to  give  in,  and  which,  till  they  received,  the  Company  were  not  in 
a  condition  to  exercise  an  option.  If  theur  right  to  reinstate  was 
not  barred  by  the  appointment  of  valuators,  the  question  is,  was 
it  barred  by  lapse  of  time  ?  I  think  not.  On  the  25th  the  daim 
of  the  pursuer  was  given  in,  and  the  answer  was,  that  immediate 
communication  would  be  made  to  the  directors.  Of  course  they 
had  a  right  to  time  to  consider.  On  9th  May  they  gave  nbtice  of 
proposal  to.  settle.  That  could  not  exclude  their  right  to  rein- 
state. The  proposal  proves  election,  and  on  19th  they  propose  an 
arbitration.  That  is  rejected,  and  then  they  propose  to  reinstate. 
To  this  extent  I  thmk  the  Lord  Ordinary  was  undoubtedly  right. 
But  then  he  goes  on  to  remit  to  Mr  Eraser.  I  have  some  doubt 
whether  such  a  proceeding  was  competent  under  this  action  at  all, 
for  it  is  brought  merely  for  payment.  The  answer  to  the  action 
is,  the  defenders  have  right  to  reinstate  and  have  offered  to  do  so, 
and  in  the  face  of  that  offer  you  cannot  proceed  with  action  for 
payment  But  the  pursuer  says  the  proposal  to  reinstate,  and 
adjustment  of  the  reinstatement  is  within  his  action,  and  he  says, 
that  preparatory  to  it  there  must  be  investigation,  as  to  the  facts, 
by  jury  trial*  The  defender  has  not  reclaimed  against  this  in- 
terlocutor ;  he  does  not  conclude  that  the  action  shall  be  at  once 
turned  out  of  Court,  Now  I  cannot  see  how  we  can  investigate 
these  facts  by  a  jury;  the  investigation  before  a  jury  would  require 
to  be  of  such  a  kind  as  the  record  is  not  prepared  for,  namely,  an 
inquiry  int^  the  value  of  each  article.  Therefore  as  both  the  par- 
ties seem  desirous  to  deal  with  the  matter  of  reinstatement  under 
the  action,  the  only  question  remaining  is,  what  is  the  proper 
course  of  procedure  to  bring  about  the  reinstatement  ?  The  mode 
proposed  by  the  Lord  Ordinary  is  the  best,  and  perhaps  the  action 
should  remain  in  order  to  see  whether  reinstatement  does  or  doer 
not  take  place,  because  it  may  be  a  question  whether,  if  the  defend- 
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era  do  not  take  proper  steps  to  reinstate,  the  pursuer  may  not  May  22. 1852. 
have  his  remedy.  ^**v*^ 

Lord  Cuninghamb.  The  only  question  now  raised  is  whether  Sun  Fire  In- 
the  Insurance  Company,  by  what  took  place  immediately  after  ^^"*^*^^^ 
the  fire,  lost  their  option  of  restoring  the  premises,  and  became 
bound  to  pay  the  loss  in  money,  as  it  may  be  ascertained.  I  see 
nothing  in  the  case  to  sanction  such  a  conclusion.  The  parties 
appointed  mutual  valuators  for  the  purpose,  as  admitted  by  the 
pursuer  himself,  to  ascertain  the  condition  of  the  stock  and  the 
apparent  amount  of  the  loss.  That  was  necessary  and  expedient 
in  whatever  way  the  loss  was  compensated,  and  it  was  just  as 
necessary  if  the  premises  were  to  be  restored,  or  if  the  loss  were 
to  be  paid  in  money.  Till  that  preliminary  inquiry  took  place  both 
parties  were  in  the  dark.  Hence  the  mere  act  of  the  defenders 
consenting  to  the  appointing  of  neutral  men  to  report  the  loss,  was 
not  equivalent  to  a  ducharge  of  the  option,  or  any  thing  like  it. 
If  the  valuation  and  report  were  intended  to  alter  in  any  respect 
the  right  of  the.  insurers  under  the  written  policy  to  restore  the 
consumed  premises,  the  new  agreement  should  have  been  in  writ" 
tnffy  and  would  certainly  have  been  constituted  in  that  manner  if 
both  parties  had  so  agreed.  As  to  the  objection  that  the  de- 
fenders were  precluded  by  detay^  there  is  not  the  least  ground  for 
such  a  plea.  The  loss  took  place  on  the  13th  April;  the  chief 
extent  of  it  was  reported  on  the  26th,  when  the  insurance  agents 
said  they  would  write  to  London  for  instruetions.  It  was  impos- 
sible for  any  parties  in  the  situation  of  the  defenders^  agents  to 
act  with  more  punctuality  and  promptitude. 

Lord  Ivory.  I  came  with  difficulty  to  the  same  conclusion, 
but  on  somewhat  different  grounds.  In  the  policy  there  are  two 
courses  of  settlement,  of  which  the  Company  is  bound  to  say  which 
they  mean  to  follow.  Now  a  doubt  somewhat  pressed  on  me 
whether,  when  the  pursuer  lodged  his  claim  on  25th  April,  the 
period  of  time  had  not  arrived  when  the  Company  must  make 
their  choice.  And  it  does  appear  that  by  the  proposal  of  a  settle- 
tnent,  and  an  arbitration,  they  had  chosen  the  course  of  payment 
rather  than  reinstatement.  But  by  refusing  these  offers  the  pursuer 
again  set  them  loose.     I  therefore  concur. 

The  Court  adhered. 

Jamea  Marshall^  S.S.C.,  Agent  for  Pursuer. 
Archibald  M'Neill^  W.S.,  Agent  for  Defenders. 
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No.  271.  Simpson  v.  Young. 

Process  —  Reclaming  Note  —  BUI  Chamber  —  Act  of  Sederunt^  24tth  Dec* 
1838)  sec.  6. — A.  presented  a  note  d*  suspension  of  a  charge  on  a  decree^ 
of  the  SherifP  Court,  dismissing  a  petition  for  interdict ;  and  the  Lord 
Ordinary  refused  the  note.  A.  reclaimed.  Objection  to  the  competency  of 
the  reclaiming  note,  on  the  ground  that  the  appendix  did  not  contain  the' 
petition  and  answers  in  the  Sheriff  Court  action  as  required  by  Act  of 
Sederunt,  24th  Dec.  1888,  sec.  6,  repelled. 

May  22. 1852.  Simpson  presented  to  the  Sheriff  of  Forfarshire  a  petition  for  in- 
^■'"^''"'^     terdict  against  Young  the  trustee  for  Simpson's  creditors.    Young 

Young.  put  in  answers,  in  which  he  inter  alicy  proponed  a  preliminary  de- 

fence, which  the  Sheriff  sustained,  and  thereupon  dismissed  the 
action,  finding  the  petitioner  liable  in  expenses.  The  petitioner  was 
charged  upon  the  decree  for  expenses,  and  presented  a  note  of 
suspension  on  juratory  caution,  which  the  Lord  Ordinary  on  the 
Bills  (Cowan)  refused.  The  petitioner  then  presented  a  reclaim- 
ing note — the  appendix  to  which  consisted  solely  of  the  note  of 
suspension  and  answers  and  pleas  in  law. 

GoodaU  for  the  respondent  (Young,)  objected  to  the  compe- 
tency of  the  reclaiming  note,  on  the  ground  *tbat  it  did  not  con* 
tain,  in  the  appendix,  the  initial  steps  of  the  Sheriff  Court  action^ 
as  required  by  Act  of  Sederunt,  24th  December  1838,  *^to  re* 
gulate  proceedings  in  the  Bill  Chamber,"  in  the  case  of  suspen* 
fiions  of  final  judgments  of  inferior  judges.  In  the  case  of  a  final 
judgment,  the  6th  section  of  the  Act  of  Sederunt  required  the 
appendix  to  contain  a  copy  not  only  of  the  note  of  suspension  and 
answers,  but  ^^  also  of  the  summons  and  defences,  or  record  (if 
any,)  in  the  Inferior  Court." 

Paitison  for  the  petitioner.  The  Ist  and  2d  Vict.  c.  86»  sec.  4^ 
provides  for  the  review  by  suspension  of  two  classes  of  cases : — lst» 
of  those  offered  upon  caution,  and  2d,  of  those  offered  on  no  caution, 
or  on  j  uratory  caution,  to  which  last  class,  this  case  belongs.  In  the 
first  class  of  cases  there  is  a  provision  in  the  Act  for  the  transmis-i 
sion  to  the  Court  of  Session  of  the  Inferior  Court  process,  thus  en-!- 
abling  a  reclaimer  to  get  access  to,  and  to  print  copies  of  the  sum- 
mons and  defences  and  record.  But  in  the  second  class  of  cases, 
there  is  no  such  provision ;  and  as  a  reclaimer  has  thus  no  means 
of  access  to  the  Inferior  Court  process,  the  rule  of  the  Act  of 
Sederunt  requiring  the  summons  and  defences  to  be  printed  in  the 
appendix,  cannot  have  been  intended  to  apply  to  such  a  case. 
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Lord  Prbsidbnt.    The  provision  of  the  Act  of  Sederunt  is  di-May  22. 1852. 
rectory  not  compulsory.     The  summons  and  defences  are  not  re-     ^"^"^'^'^^ 
quired  to  be  printed  in  the  appendix,  under  the  sanction  of  theYo"ang!°^' 
nullity  of  the  reclaiming  note,  and  as  the  objection  is  merely  tech- 
nical we  cannot  view  it  with  much  favour.    I  am  for  overruling  it. 

Lord  Cuninghamb  concurred. 

Lord  Ivort  was  of  opinion  that  the  objection  was  not  well- 
founded.   As  the  sustaining  of  the  objection  made  to  this  reclaim- 
ing note  would  have  the  effect  of  throwing  the  party  out  of  Court, 
and  as  it  appears  from  the  case  on  the  print,  that  the  former  papers 
are  not  at  all  necessary  for  the  consideration  of  the  case,  it  is  ne- 
cessary to  look  carefully  into  the  objection.     The  terms  of  the 
6th  sec.  of  the  Act  of  Sederunt  are  these :  ^^  in  the  latter  case," — 
that  is,  the  case  of  an  interlocutor  in  an  advocation  or  suspension, 
remitting  with  instructions — "  and  in  all  suspensions  of  final  judg- 
ments of  inferior  judges,  there  shall  be  appended  to  the  note  a 
copy  of  the  note  of  suspension  or  advocation,  with  the  statement 
of  facts  or  reasons  of  advocation,  and  note  of  pleas  in  law  and  the 
answers  thereto,  and  abo  of  the  summons  and  defences,  or  record 
(if  any)  in  the  Inferior  Court."     Now,  it  will  be  observed  that, 
while  the  Act  of  Sederunt  makes  mention  of  a  "  statement  of 
facts  or  reasons  of  advocation"  there  b  no  mention  of  a  statement 
of  the  facts  or  reasons  of  suspension,  an  omission  which  implies  that 
such  notes  of  suspension  as,  like  the  present,  contain  a  statement  of 
facts  or  reasons,  were  not  intended  to  be  made  subject  to  the  rule. 
Again  the  action  before  the  Sheriff  was  of  a  summary  nature,  and 
originated  in  ^petition  to  which  answers  were  given  in.    But  the  Act 
of  Sederunt  requires  a  copy  of  the  summons  and  defences*     Now, 
in  this  case  there  are  no  summons  and  defences;  and  although,  in 
this  summary  case,  the  petition  and  answers  may  be  regarded  as 
analogous  to  the  summons  and  defences  in  an  ordinary  action,  yet 
as  the  objection  is  founded  on  the  want  of  strict  and  technical  com- 
pliance with  words  of  the  Act  of  Sederunt,  it  is  pertinent  to  ob* 
serve  that  such  strict  compliance  was  impossible. 
Objection  repelled. 

James  Bell,  S.S.C,  Agent  for  Reclaimer. 
Graham  Binny^  W.S.,  Agent  for  Respondent. 
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HOUSE  OF  LORDS. 

No.  272.  Mitchell  v.  Cullen. 

Law  Agents  accounts — Edinburgh  and  local  law  agent — Principal  and  agent, 
— ^A  party  through  his  local  law  agent  employed  a  writer  to  the  signet  in 
Edinburgh  to  conduct  certain  litigation  on  his  behalf  in  the  Court  of 
Session,  and  incurred  a  considerable  professional  account  to  the  latter,  the 
greater  part  of  which  was  settled ;  but  there  was  a  balance  about  which 
^ley  differed,  and  on  account  of  which  the  Edinburgh  law  agent  brought 
an  action  :  Ileldy  reversing  ike  judgment  of  the  Court  ofSession^  and  in  con- 
struction of  the  correspondence  between  the  parties,  that  the  payments 
made  by  the  local  agent  to  the  Edinburgh  law  agent  must  be  imputed 
specifically  to  the  credit  of  the  employer,  and  could  not  be  allowed  to 
enter  into  the  state  of  the  general  account  between  the  two  law  agents ; 
the  balance  claimed  therefore  disallowed. 

May  11. 1852.     The  appellant,  who  is  a  merchant  in  Glasgow,  had  occasion  to 
]^^'^^    employ,  through  Mr  Kerr,  his  law-agent  there,  the  respondent, 

Cullen.  A  writer  to  the  signet  in  Edinburgh,  to  attend  to  his  interest  in 

certain  litigations  in  which  he  was  involved,  depending  in  the 
Court  of  Session. 

In  reference  to  these  litigations  accounts  were  incurred  to  the 
respondent,  amounting  to  nearly  L.700. 

The  appellant  had  a  meeting  with  the  respondent  in  Edinburgh 
on  13th  October  1848,  when  the  accounts  between  them  were  ad« 
justed  and  settled^  excepting  a  sum  of  L.172,  2s.  3d.,  as  to  which 
they  differed.  This  sum  was  composed  of  L.120,  being  the 
amount  claimed  by  the  respondent  of  accounts  incurred  to  him  in 
relation  to  a  process  Mitchell  v.  Ranson,  and  of  L.52^  2s.  3d.} 
being  the  balance  alleged  by  the  respondent  to  be  due  to  him  by 
the  appellant  on  account  of  another  process,  Dick  t7.  ACtchell. 
For  this  sum  of  L.172,  2s.  3d.  the  respondent  brought  an  action 
against  the  appellant.  With  respect  to  the  sum  of  L.120  incurred 
in  the  process  Mitchell  v.  Ranson,  the  question  was,  whether  that 
amount  had  not  been  restricted  to  L.UO,  and  afterwards  settled, 
except  as  regards  a  balance  of  L.IO,  (which  was  tendered  to  the 
respondent  before  he  brought  his  action),  by  L.  150  remitted  to  the 
respondent  by  Kerr  in  November  1845,  and  which  it  was  con- 
tended by  the  appellant  was  specifically  on  the  account  of  Ran- 
son's  case  and  a  Mr  Fould's  account  (in  which  latter  the  appellant 
was  not  concerned),  but  which  was  denied  by  the  respondent,  he 
contending  that  that  payment  was  made  by  Kerr  generally  to  ac- 
count, and  that  the  respondent  was  therefore  entitled  to  apply  it 
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to  the  general  accounts  between  him  and  Kerr.     This  question  May  11.1852. 
depended  on  the  construction  to  be  put  on  correspondence  between  j^i^^^i,^  ^ 
the  parties,  the  material  portions  of  which  will  be  found  in  the  Callen. 
Lord  Chancellor's  judgment. 

The  Lord  Ordinary,  by  an  interlocutor  of  4th  June  1850,  held 
the  accounts  claimed  by  the  respondent  in  respect  of  the  process 
Mitchell  t7.  Ranson,  still  due,  but  found  that  the  balance  claimed 
by  the  respondent  for  accounts  in  the  process,  Dick  r.  Mitchell, 
had  been  settled.  The  Second  Division  of  the  Court  of  Session, 
however,  by  interlocutor  of  19th  June  1850,  found  the  appellant 
still  liable  in  both  claims. 

Against  these  interlocutors  the  present  appeal  was  brought. 

Bethetty  Q.C.,  and  Moncreiff  for  the  appellant ;  RoU^  Q.C., 
and  Andersauy  Q.C.,  for  the  respondent. 

Lord  Chancellor.  It  is,  my  Lords,  much  to  be  lamented 
that  there  should  be  this  litigation  about  so  small  a  sum.  I  have 
so  often  however  had  occasion  this  session  to  make  such  observa* 
tions  in  appeals  from  the  same  quarter,  that  I  fear  they  will  have  but 
little  weight.  The  questions  in  this  case  have  arisen  in  this  manner : 
Mr  Mitchell  being  involved  in  litigation,  employed  Mr  Kerr  as  his 
representative,  through  whom  Mr  CuUen,  the  respondent,  was 
engaged.  Now,  my  Lords,  as  I  understand  the  law  of  Scotland, 
Mr  Cullen  holds  two  persons  liable  to  him  as  his  debtors.  This 
is  no  doubt  a  very  advantageous  thing  for  Mr  Cullen,  but  I  am 
afraid  Mr  Mitchell  has  a'  corresponding  disadvantage  from  it,  and 
that  he  is  liable  to  account  for  it  to  each  of  the  parties.  Such  a 
law  must  often  be  productive  of  serious  inconvenience,  and  the 
sooner  it  is  altered  the  better.  The  question  which  has  arisen  in 
the  present  case  is  principally  owing  to  this  double  character  that 
is  recognised  by  the  Scotch  law,  for  we  accordingly  find  the  cor- 
respondence partly  with  Kerr,  and  partly  with  Mitchell ;  the  latter 
sometimes  following  up  what  had  been  begun  by  the  former.  My 
Lords,  there  was  a  matter  of  Mitchell  v.  Ranson,  in  which  costs 
were  due  from  Mitchell  to  the  respondent,  and  the  first  question 
for  your  Lordships  is,  whether  a  sum  of  £150  which  was  paid  by 
Kerr,  and  which  in  part  related  to  what  Mitchell  had  nothing  to 
do  with,  did  bear  specifically  upon  the  costs  in  Mitchell  t7.  Ranson. 
This  depends  on  certain  letters,  and  I  confess  I  can  have  no  doubt 
as  to  the  construction  to  be  put  upon  them.  I  do  not,  my  Lords, 
understand  that  there  is  any  difference  between  the  learned  coun- 
sel as  to  the  law  on  the  subject ;  there  can  be  no  doubt  as  to  the 

3b2 
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Maj  11. 1852.1  was  acting  liberally,  and  I  am  fully  impressed  with  that  idea 
.^^'"'^"''^^    still.     You  can  remit  me  L.lOO  to-morrow,  and  I  shall  leave  the 

Cullen.  odd  L.20  to  be  settled  on  a  future  occasion,  when  we  will  not 

differ  about  it.*'  He  there  says,  *^  you  can  remit  me  L.lOO  to- 
morrow, and  I  shall  leave  the  odd  L.20  to  be  settled  on  a  future 
occasion,  when  we  will  not  differ  about  it."  Then  on  the  same 
day,  the  27th  February,  Kerr  sends  Cullen  an  order  for  L.400, 
with  a  letter,  in  which  be  says,  ^^  you  must  accept  L.300  in  full 
payment  of  the  Percy  accounts,  and  L.lOO  in  payment  of  the 
account  in  Dick  against  Mitchell."  That,  my  Lords,  must  mean, 
you  must  accept  L.lOO  in  full  of  the  account  in  Dick  v.  Mitchell. 
Cullen  acknowledges  this  in  this  letter  of  his  to  Kerr  of  the  28th 
February,  thus  : — "  I  am  favoured  with  your  letter  dated  the  27th, 
to  which  is  prefixed  bank  order  for  L.400,  the  receipt  of  which  I 
beg  to  acknowledge.  As  requested,  I  will  go  over  my  accounts 
again,  but  I  am  afraid  I  cannot  modify  them  more  than  I  have  done. 
When  the  outlays,  &c.  are  extracted,  the  profit  is  not  great  for  pro- 
fessional labour."  CuUen,  in  this  letter,  takes  care  to  make  a  gene- 
ral acknowledgment,  which  would  enable  him  to  appropriate  the 
money  to  any  account,  but  I  think  it  is  clear  that  that  letter  is  an 
acknowledgment  of  the  receipt  of  the  L.lOO,  in  payment  of  the 
L.I 20.  Now,  in  the  letter  of  Cullen  to  Mitchell,  of  the  7th  Nov. 
1848,  Cullen  does  not  deny  that  he  agreed  to  accept  L.120  in 
full ;  he  only  says  that  the  L.20  has  not  been  paid.  Tet  in  the 
accounts  which  he  sent  in,  he  entered  the  whole  L.152,  givuig 
credit  for  the  L.lOO,  and  claiming  the  balance  L.52  as  due.  It 
is,  my  Lords,  a  most  unrighteous  demand,  and  wholly  without  foun- 
dation, and  therefore  for  the  reasons  already  mentioned,  I  hold 
that  the  interlocutors  must  be  reversed. 

Interlocutors  reversed. 

Deans  and  .Stxi^era, Westminster,  1  Agents  for  the  Appel- 

Rohert  Deuchar,  Solicitor,  Edinburgh,      J      lant. 

Surr  and  Grabble,  Lombard  StreeU  ^  ^^^  ^j^^  Bespondent. 

London,  ) 


COURT  OF  SESSION. 

FIRST  DIVISION. 

Maj  25.  1852.  This  day  Charles  Neaves,  Esquire,  presented  his  Commission 
as  H.  M.  Solicitor-General,  in  room  of  John  Inglis,  Esquire,  pro- 
moted to  the  office  of  Lord  Advocate ;  and  having  been  duly 
sworn  in,  took  his  place  within  the  Bar. 


No.  273.  COURT  OF  SESSION.  723 


FIRST  DIVSION.  No.  273. 

Murray  v*  Bruce. 

Poor  Law  Act — Parochial  Board — Board  of  Supervision, — Held  that  a 
parochial  board  were  entitled  to  modify  a  previous  rule  of  assessment  to 
the  effect  of  levying  the  rate  on  the  true  or  substantial  value  of  the  sub- 
ject assessed,  instead  of  the  nominal  rent  or  the  rent  actually  paid,  and 
that  without  applying  for  the  approval  of  the  Board  of  Supervision. 

This  was  a  reduction  at  the  instance  of  James  Murray,  lotter  ^*y  25. 1862. 
at  North  Brora,  Sutherlandshire,  against  Robert  Bruce,  collector  j^^^  ^^ 
of  poor  rates  in  the  parish  of  Clyne,  in  the  same  county,  to  set  aside  Brace. 
a  minute  of  meeting  of  the  parochial  board  of  that  parish,  dated 
the  14th  day  of  May  1849,  whereby  inter  alia  the  board  appointed 
the  inspector  for  the  parish  to  prepare  a  valuation  of  all  lands  and 
houses  therein  paying  under  L.2  of  rent,  and  report  thereon  to  the 
next  meeting  of  the  board,  with  a  view  to  have  the  same  charged 
with  parochial  assessment ;  and  two  other  minutes  of  meetings  of  the 
same  parochial  board,  whereby  they  instructed  the  inspector  to 
serve  notices  of  assessment  upon  all  whose  houses  and  lands  should 
be  of  a  value  equal  to  or  exceeding  L.2  of  yearly  rent,  whatever 
might  be  the  actual  rent  paid,  adopted  the  new  roll  of  assessment 
made  up  by  the  inspector,  and  directed  the  collector  to  proceed 
with  the  collection  of  the  assessments  therein  contained. 

The  pursuer  is  a  tenant  at  will  of  the  Duke  of  Sutherland,  pay- 
ing a  yearly  rent  of  L.l,  10s. ;  but  under  the  new  roll  of  assess- 
ment he  was  sought  to  be  assessed  on  a  rent  of  L.4,  10s.,  that 
being  alleged  to  be  the  true  annual  value  of  his  house,  and  the 
ground  of  reduction  insisted  upon  was,  that  the  above  resolution 
of  the  14th  of  May  1849  was  vltra  vires  of  the  parochial  board, 
in  respect,  it  was  inconsistent  with  a  previous  resolution,  dated 
the  3d  November  1845,  in  which,  founding  upon  the  34th  section 
of  the  Poor  Law  Act,  the  board  resolved  that  one-half  of  the 
assessment  should  be  imposed  upon  the  owners  of  all  lands  and 
heritages  within  the  parish,  and  the  other  half  upon  the  tenants 
of  lands  and  other  heritages  whose  actual  rents  amounted  to  L.2 
and  upwards ;  of  which  resolution  the  Board  of  Supervision  ap- 
proved, and  it  had  ever  since  been  the  manner  and  rule  of  assess- 
ment in  the  parish.  The  summons  alleged  that  the  parochial 
board  had  not  applied  to  the  Board  of  Supervision  for  approval 
of  the  departure  from  the  rule  of  assessment  existing  prior  to  the 
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MBy25^62.  i^^y^  jj^^y  1349^  which  approval  Murray  pleaded  ought  to  have 

Murray  v.       ^^^^  obtained. 

Brace.  Xhe  defender  pleaded  that  the  rent  which  the  pursuer  alleges 

he  pays  for  his  possession  is  merely  the  nominal  rent,  the  true 
annual  value  of  the  lands  he  holds  being  L.4 :  10 :  10.  That 
there  was  no  inconsistency  between  the  resolution  of  1849  and  that 
of  1845,  the  exemption  given  effect  to  by  both,  viz.  of  persons 
whose  annual  rent  was  under  L.2,  being  truly  and  substantially 
the  same :  That  the  exemption  of  classes  of  individuals  from 
assessment  is  entirely  within  the  control  and  discretion  of  the 
parochial  board,  and  that  the  resolutions,  in  reference  thereto,  do 
not  require  the  sanction  of  the  board  of  supervision. 

The  Lord  Ordinary  (Cowan),  *^  Repels  the  reasons  of  reduc- 
tion, sustains  the  defences,  assoilzies  the  defender  from  the  con- 
clusions of  the  action  and  decerns ;  finds  the  defender  entitled  to 
expenses,"  &c. 

The  pursuer  reclaimed. 

Logan  and  Lord  Advocate  for  the  reclaimer. 
Donaldson  and  Solicitor^  General  for  the  respondent. 

Lord  President.  I  think  the  interlocutor  of  the  Lord  Ordi-^ 
nary  ought  to  be  adhered  to.  The  first  thing  we  have  to  look  to 
is  the  §  34  clause  of  the  statute,  under  which  power  was  given  to 
the  parochial  board  to  select  one  or  other  of  three  manners  of  as- 
sessment. Each  parochial  board  having  resolved  on  one  manner 
of  assessment,  shall  report  its  resolution  to  the  Board  of  Supervi- 
sion for  approval.  In  thb  case  the  parochial  board,  by  minute  of 
November  1845,  adopted  the  first  mode  mentioned,  viz.,  on  the 
rents.  And  they  add  an  explanation  in  reference  to  what  they 
had  in  view.  They  say  **  one-half  of  the  sum  required  to  be  im- 
posed upon  the  owners,  and  the  other  half  of  the  assessment  upon 
the  tenants  and  occupants,  of  lands  and  heritages  within  the  parish, 
to  be  rated  according  to  the  annual  value  of  the  lands,  &c. ;  but 
the  board  agrees  to  exempt  from  assessment  all  tenants  and  occu- 
pants of  lands  paying  an  annual  bona  jvde  rent  for  the  same,  not 
amounting  to  L.2  sterling."  Now  a  difference  of  opinion  is  ex- 
pressed by  the  parties  as  to  the  true  meaning  and  legal  effect  of 
this  addition  to  the  selection  of  the  mode  of  assessment. 

In  the  first  place,  we  cannot  put  on  it  any  construction  incon- 
sistent with,  or  contradictory  of,  the  leading  part  of  the  resolu- 
tion.    The  leading  part  is  that  they  shall  impose  assessment  on 
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the  tenants,  to  be  rated  according  to  the  annual  value.  There-May  25. 1852. 
fore  if  we  find  any  interpretation,  not  a  constrained  one,  which ^^*^^^^"^*^ 
can  be  given  to  this  addition  to  the  minute  consistent  with  the  Brace, 
legal  meaning  and  execution  of  the  statute,  that  is  the  meaning 
which  it  ought  to  receive.  Now  I  observe  in  the  minutes  of  this 
board  the  word  rent  is  used  in  various  senses,  and  it  is  worthy  of 
remark  that  in  the  very  minute  now  complained  of  the  word  rent 
is  used  to  express  annual  value.  What  does  that  expression, 
^^  bona  fjde  renty^  mean  ?  If  you  take  it  in  connection  with  the 
previous  part,  it  is  the  real  annual  value  of  the  subject.  But, 
further,  I  apprehend  this  condition  is  not  one  going  to  the  essence 
of  the  selection  of  the  mode  of  assessment.  I  apprehend  it  is  an 
explanation  of  what  the  parochial  board  bad  in  view  in  reference 
to  a  matter  within  their  own  province,  and  under  the  power  to 
exempt  classes  of  subjects  when  the  collection  of  the  assessment 
firom  them  would  not  be  equivalent  to  the  cost,  and  therefore 
where  it  was  an  advantage  to  all  who  were  rateable  not  to  pro- 
ceed with  it. 

That  being  the  view  I  take  of  this  minute  of  the  board,  let  us 
see  the  grounds  of  reduction  libelled.  The  first  is  of  style ;  the 
second  I  cannot  read  as  any  other  than  a  ground  of  reduction 
founded  on  this,  that  that  passage  I  have  now  read  was  such  an 
integral  part  of  the  minute  selecting  the  mode  of  assessment,  that 
any  departure  from  it  was  incompetent  without  the  sanction  of  the 
board.  As  to  this  reason,  I  think,  in  the  first  place,  for  the 
grounds  stated,  the  true  Interpretation  has  not  been  put  on  the  pas- 
sage adjected  to  the  minute  adopting  the  particular  mode  of  as- 
sessment. Next,  supposing  the  view  of  the  parochial  board  to  be 
that  the  rent  should  be  the  criterion,  it  was  not  an  integral  part  of 
the  manner  of  assessment. 

It  has  been  argued  that  the  interpretation  put  on  this  part  of 
the  minute  by  the  parties  since  1845  was  conclusive  of  the  mean- 
ing of  the  board  at  the  time ;  that  it  meant  rent  and  not  annual 
value,  because  the  subjects  were  dealt  with  as  assessable  in  pro- 
portion to  their  rent.  Now,  rent  in  its  strict  sense  is  not  a  matter 
within  the  statute.  Annual  value  is  the  thing.  The  rent  is  only 
taken  in  most  cases  as  the  proper  criterion  of  the  value.  There  is 
nothing  to  prevent  the  parochial  board  proceeding  to  consider 
whether  subjects,  either  by  change  in  themselves  or  their  actual  con- 
dition, have  not  increased  their  real  value  since  1845.    Therefore, 
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May  25. 1852. as  to  the  ground  set  forth  in  the  second  reason  of  reduction  stand- 

-^^^^         ing  naked  as  it  does  here,  I  concur  in  the  Lord  Ordinary's  view. 

Brace.  There  was  no  incompetency  in  the  board  proceeding  to  ascertain 

the  real  value  of  these  subjects,  without  going  back  to  the  Board  of 

Supervision. 

But  then,  it  is  brought  before  us  that  there  are  circumstances 
here  in  which  the  pursuer  is  entitled  to  our  judgment,  and  which 
go  to  annul  the  proceedings.  First,  he  says  it  was  incompetent 
for  the  board,  at  the  period  they  did,  to  enter  into  any  inquiry 
into  the  roll  for  that  year  on  two  grounds,  (1)  it  was  at  a  wrong 
period  of  the  year,  and  (2)  that  already  the  board  had  resolved 
on  the  rate  of  assessment,  that  it  should  be  a  certain  per  centage 
on  the  rental  as  then  assumed,  and  now  having  assumed  it  upon 
a  supposed  rental,  they  proceed  to  increase  the  rental  of  the 
parish,  retaining  the  same  per  centage  of  assessment,  and  thereby 
raise  a  larger  sum  for  the  support  of  the  poor  than  the  previous 
resolution  held  to  be  necessary.  But  I  apprehend  that  when  the 
board  proceeded  to  consider  the  assessment  of  parties,  it  was  com- 
petent for  any  rate-payer  to  say,  A.  B.  and  C.  have  been  exempted 
altogether  who  should  not  have  been.  But  if  the  principle  of  the 
objection  now  taken  were  good  it  would  exclude  the  competency 
of  correcting  the  roll  by  adding  any  party  overlooked. 

But  secondly,  I  do  not  see  that  the  exception  is  within  this 
action.  It  is  a  totally  distinct  and  separate  ground  of  objection 
from  that  forming  the  second  ground  of  reduction. 

Lord  Cuninohame.  The  present  appears  to  me  to  be  a  very 
clear  case,  in  which  I  agree  entirely  in  the  views  of  the  Lord  Pre- 
sident. Indeed,  I  conceive  that  the  question  here  raised  by  the 
pursuer  is  founded  entirely  on  a  mistake,  or  misapprehension  of 
the  statute. 

The  pursuer  in  argument  confined  his  challenge  to  the  second 
reason  of  reduction  alone,  setting  forth  that  the  resolution  of  the 
parochial  board  explaining  and  limiting  the  class  exempted,  to 
apply  to'  possessors  of  lots  not  worth  £2  per  annum  in  present 
value  (thus  throwing  rent  out  of  view),  was  uUra  vires  of  the  local 
board,  without  the  consent  or  approval  of  the  Board  of  Supervi- 
sion. With  reference  to  that  plea,  I  hold  that  the  statute  gave 
no  power  of  control  or  revision  at  all  to  the  Board  of  Supervision 
over  the  exemptions  from  assessment  agreed  to  by  the  parochial 
board,  which  was  naturally  and  properly  to  the  latter  alone,  who 
were  most  interested,  and  the  best  judge  of  the  exemptions  neces- 
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8ary  and  proper.    The  statute  no  doubt  has  provisions,  giving  the  May  25. 1652. 
Board  of  Supervision  what  I  think  a  salutary  power  of  control  ^'^^v^' 
over  certain  resolutions  of  the  parochial  boards.    It  seems  to  have  Bruce. 
been  from  the  first  foreseen  that  the  election  by  a  majority  greater 
or  smaller,  as  the  case  might  be,  of  one  of  the  three  modes  of  as- 
sessment competent  under  the  34th  clause  of  the  Poors'  Act, 
might  give  rise  to  exciting  questions,  injurious,  and  perhaps  invi- 
dious in  the  different  communities  in  which  the  parochial  board 
acted ;  and  therefore  it  was  enacted,  that  the  mode  of  assessment* 
should  be  subject  to  the  approval,  and  should  not  be  altered  with- 
out the  consent  of  the  Board  of  Supervision.     But  the  Act  went 
no  further.    In  particular,  the  power  of  exempting  certain  classes 
of  indigent  rate-payers  from  assessment  given  by  the  42d  clause, 
is  not  accompanied  with  any  reference  to  the  Board  of  Supervision^ 
and  therefore  may  be  exercised  each  year  without  their  control. 
To  use  a  popular  phrase,  parochial  boards,  in  classifying  exemp- 
tions, may  do  what  they  like  with  their  own ;  there  is  no  restraint 
on  the  benevolence  or  rigour  of  the  board  acting  as  the  sole  ad- 
ministrators of  the  assessment.     Hence  the  second  reason  of  re- 
duction which  was  alone  insisted  on  in  debate,  falls  to  the  ground. 

With  respect  to  the  resolution  itself,  which  the  parochial  board 
modified  as  passed  in  1849,  and  which  is  now  complained  of,  I  am 
clear  that  it  was  within  the  powers  of  the  parochial  board,  and 
agreeably  to  a  sound  constructioi^  of  the  Act.  In  this  parish 
there  seems  to  be  many  cottars,  who  possess  lots  of  unimproved 
ground  for  small  rents ;  while  the  ground  is  afterwards  meliorated 
by  buildings,  fences,  and  cultivation  of  the  tenants.  The  original 
rent  by  the  proprietor,  in  such  cases,  is  equivalent  to  the  feu- 
duties  of  house  owners  in  town,  in  which  case  the  highest  rent 
which  the  buildings  and  improvements  of  the  feued  lots  are  capable 
of  yielding,  is  the  rule  of  assessment  under  the  37th  clause  of  the 
Act,  as  it  is  given  for  all  the  accommodations,  and  not  the  origi- 
nal rents  payable  to  the  over-superior,  which  in  general  is  paid 
for  the  bare  ground. 

It  is  said  that  the  lots  rented  in  the  present  case  are  resumable 
by  the  superior  at  pleasure.  But  I  presume  that  when  so  resumed, 
the  over  landlord  must  pay  meliorations  to  the  tenant  removed.  If 
so,  the  possession  is  justly  assessed  at  the  rate  which  the  premises, 
as  improved,  are  capable  of  yielding. 

Lord  Ivory.  I  concur.  All  we  have  to  consider  here  is 
whether  the  objection  to  the  assessment  can  be  -sustained  upon  the 
grounds  of  reduction  in  the  record.     One  only  is  insisted  in,  and 
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May  26. 1862.  it  turns  exclusively  on  the  absence  of  sanction  by  the  Board  of 
Mmajv  Supervision  to  what  is  called  an  alteration  of  a  previous  resolution 
Brace.  as  to  the  mode  of  assessment  to  which  it  had  been  already  called 

to  interpose  its  authority.  The  question  then  is,  was  it  necessary 
this  resolution  of  the  parochial  board  containing  the  alteration 
should  be  submitted  for  approval  to  the  Board  of  Supervision  ?  This 
turns  on  the  34th  §.  Now  by  that  clause  it  is  the  general  principle 
of  assessment  which  the  parochial  board  is  to  fix  and  submit  to  the 
review  of  the  Board  of  Supervision,  who  have  nothing  to  do  with  the 
exemptions  allowed.  If  the  Board  of  Supervision  interfered  farther 
than  this,  they  would  be  acting  ultra  vires.  I  agree  as  to  the  in- 
terpretation put  upon  the  minute,  that  the  annual  value  and  bona 
fide  rent  is  the  real  value.  The  statute  uses  the  word  rent  in  its  § 
37  evidently  in  that  meaning.  The  resolution  of  1849,  therefore, 
makes  no  alteration  on  the  principle  of  assessment  laid  on  in  1845. 

The  Court  adhered,  and  found  the  defender  entitled  to  addi- 
tional expenses. 

L,  Mackmiashj  S.S.C.  Agent  for  the  Pursuer. 
Hugh  Eo88,  W.S.,  Agent  for  the  Defender. 


FIRST  DIVISION. 

<j^     274  Arnold  and  Mandatory  v.  Atkinson. 

Process — JReclmming  Note;  Competency  of-^Act  13  and  14  Ficf.,  c.  36, 
§  11.*— A  party  presented  a  reclaimiDg  note  to  be  reponed  against  an  in- 
terlocutor dismissing  an  action,  in  respect  of  failure  to  revise  a  paper  or 
sist  a  mandatory.  The  reclaiming  note  was  held  to  be  incompetent,  as 
not  having  been  presented  within  ten  days : — Ileld  competent  for  him 
now  to  reclaim  within  the  twenty-one  days  against  the  same  interlocutor 
as  against  a  final  interlocutor. 

(Sequel  of  case,  ante^  p.  610.) 

May  25. 1852.     This  was  a  petition  for  the  recal  of  Atkinson's  sequestration. 
''*^"'^^'"*^     The  petitioner  having  failed  to  lodge  a  revised  paper  and  to  sbt 
ISkfonf^' ''' a  mandatory,  the  Lord  Ordinary  (Cowan)  "dismisses  the  peti- 
tion, finds  the  petitioner  liable  in  expenses,  &c."     The  petitioner 
presented  a  reclaiming  note  to  be  reponed  against  this  interlocutor 
as  against  a  decree  by  default.     But,  as  will  be  seen  from  the 
previous  report,  the  note  was  held  to  be  incompetent,  not  having 
been  presented  within  ten  days  from  the  date  of  the  interlocutor. 
The  petitioner  now  presented  a  reclaiming  note  against  the 
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same  interlocutor,  as  against  a  final  interlocutor,  praying  theM^y  25. 1852. 
Court  **  to  recal  the  said  interlocutor,  and  to  allow  the  petitioner  .     , ,  . 

....  Arnold,  «c.,  v. 

a  proof  of  the  averments  in  his  petition,  and  thereafter,  upon  con- Atkinson, 
sidering  the  same,  to  recal  the  sequestration,  &c. 

r.  Mackenzie,  for  the  respondent,  objected  to  the  competency  of 
the  reclaiming  note.  The  interlocutor  reclaimed  against  has  been 
held  by  the  Court  to  be  a  decree  by  default,  and  not  an  inter- 
locutor on  the  merits.  True,  a  different  prayer  is  here  inserted, 
but  that  will  not  alter  the  nature  of  the  interlocutor.  FaUa  v. 
Graham,  14th  Jan.  1851. 

Pattison,  contra.  The  former  reclaiming  note  prayed  to  be  re- 
poned ;  but  this  brings  the  case  before  the  Court  on  the  merits. 
A  similar  course  to  that  here  taken  was  followed  in  Thomson  y. 
Innes,  1st  July  1861,  XIII.  D.,  1260. 

Lord  President.  The  point  here  raised  is  difficult,  and  former 
cases  are  perhaps  not  altogether  reconcileable.  Still  I  think  the 
reclaiming  note  is  competent.  The  question  depends  on  this, 
whether  or  not  the  interlocutor  is  to  be  regarded  as  an  interlocutor 
"  disposing  in  whole  or  in  part  of  the  merits."  The  petition  is  for 
recal  of  a  sequestration,  and  steps  are  being  taken  to  make  up  a 
record.  Now  the  interlocutor  undoubtedly  disposes  of  the  merits ; 
— whether  it  proceeds  on  a  consideration  of  the  merits  is  another 
question*  The  question  then  comes  to  be,  whether  the  words 
"disposing  in  whole  or  in  part  of  the  merits,"  are  limited  to 
the  case  where  the  merits  are  considered  on  a  closed  record.  I  can- 
not see  that  such  a  construction  must  be  put  on  the  clause ;  and 
it  would  be  a  hard  thing  to  exclude  a  party  from  all  further  con- 
sideration of  the  merits  of  his  cause  on  so  doubtful  a  construction 
of  the  words.  But  in  looking  at  §  12  I  am  relieved  from  doubt. 
It  says  that  "  it  shall  not  be  competent  to  reclaim  against  any  in- 
terlocutor of  a  Lord  Ordinary,  not  being  an  interlocutor  disposing 
in  whole  or  in  part  of  the  merits  of  the  cause,  pronounced  before  the 
closing  of  the  record.  Provided  always,  that  any  interlocutor  pro- 
nounced before  the  closing  of  the  record  may  be  reclaimed  against, 
with  the  leave  of  the  Lord  Ordinary,  at  any  time  within  ten  days 
from  the  date  of  pronouncing  the  same,  or  without  the  leave  of 
the  Lord  Ordinary,  at  any  time  within  ten  days  from  the  date  of 
the  interlocutor  closing  the  record."  Here  the  question  presents 
itself,  whether  this  is  an  interlocutor  which  a  party  would  be  en- 
titled to  reclaim  against  without  leave  of  the  Lord  Ordinary ;  for 
the  same  words  are  used  here,  "  disposing  in  whole  or  in  part  of 


728  CASES  DECIDED  IN  THE  No.  2T4. 

May  25. 1862.  it  turns  exclusively  on  the  absence  of  sanction  by  the  Board  of 
Murr^MP  Supervision  to  what  is  called  an  alteration  of  a  previous  resolution 
Brace.  as  to  the  mode  of  assessment  to  which  it  had  been  already  called 

to  interpose  its  authority.  The  question  then  is,  was  it  necessary 
this  resolution  of  the  parochial  board  containing  the  alteration 
should  be  submitted  for  approval  to  the  Board  of  Supervision  ?  This 
turns  on  the  34th  §.  Now  by  that  clause  it  is  the  general  principle 
of  assessment  which  the  parochial  board  is  to  fix  and  submit  to  the 
review  of  the  Board  of  Supervision,  who  have  nothing  to  do  with  the 
exemptions  allowed.  If  the  Board  of  Supervision  interfered  farther 
than  this,  they  would  be  acting  ultra  vires.  I  agree  as  to  the  in- 
terpretation put  upon  the  minute,  that  the  annual  value  and  bona 
fide  rent  is  the  real  value.  The  statute  uses  the  word  rent  in  its  § 
37  evidently  in  that  meaning.  The  resolution  of  1849,  therefore, 
makes  no  alteration  on  the  principle  of  assessment  laid  on  in  1845. 

The  Court  adhered,  and  found  the  defender  entitled  to  addi- 
tional expenses. 

Z.  MackmCosh,  S.S.C.  Agent  for  the  Pursuer. 
Hugh  Boss,  W.S.,  Agent  for  the  Defender. 
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« 

^     274  Arnold  and  Mandatory  v,  Atkinson. 

Frocess-^IUcIamaig  Note;  Competency  of^Act  13  and  14  VicU^  c.  S6, 
§  11. — ^A  party  presented  a  reclaiming  note  to  be  reponed  against  an  in- 
terlocutor dismissing  an  action,  in  respect  of  failure  to  revise  a  paper  or 
sist  a  mandatory.  The  reclaiming  note  was  held  to  be  incompetent,  as 
not  having  been  presented  within  ten  days : — Held  competent  for  him 
now  to  reclaim  within  the  twenty-one  days  against  the  same  interlocutor 
as  against  a  final  interlocutor. 

(Sequel  of  case,  antej  p.  610.) 

May  25. 1862.     This  was  a  petition  for  the  recal  of  Atkinson's  sequestration. 
'''"^^'"*^     The  petitioner  having  failed  to  lodge  a  revised  paper  and  to  sist 
ISdMonf^* ''' a  mandatory,  the  Lord  Ordinary  (Cowan)  "dismisses  the  peti- 
tion, finds  the  petitioner  liable  in  expenses,  &c."     The  petitioner 
presented  a  reclaiming  note  to  be  reponed  against  this  interlocutor 
as  against  a  decree  by  default.     But,  as  will  be  seen  from  the 
previous  report,  the  note  was  held  to  be  incompetent,  not  having 
been  presented  within  ten  days  from  the  date  of  the  interlocutor. 
The  petitioner  now  presented  a  reclaiming  note  against  the 
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same  interlocutor,  as  against  a  final  interlocutor,  praying  the^^y^^*  l^^^* 
Court  "to  recal  the  said  interlocutor,  and  to  allow  the  petitioner^,     w  &c  ^ 
a  proof  of  the  averments  in  his  petition,  and  thereafter,  upon  con-  Atkinson, 
sidering  the  same,  to  recal  the  sequestration,  &c. 

r.  Mackenzie^  for  the  respondent,  objected  to  the  competency  of 
the  reclaiming  note.  The  interlocutor  reclaimed  against  has  been 
held  by  the  Court  to  be  a  decree  by  default^  and  not  an  inter- 
locutor on  the  merits.  True,  a  different  prayer  is  here  inserted, 
but  that  will  not  alter  the  nature  of  the  interlocutor.  Falla  v. 
Graham^  14th  Jan.  1851. 

Pattison,  contra.  The  former  reclaiming  note  prayed  to  be  re- 
poned ;  but  this  brings  the  case  before  the  Court  on  the  merits. 
A  similar  course  to  that  here  taken  was  followed  in  Thomson  v. 
Imes,  Ist  July  1851,  XIII.  D.,  1260. 

Lord  President.  The  point  here  raised  is  difficult,  and  foi*mer 
cases  are  perhaps  not  altogether  reconcileable.  Still  I  think  the 
reclaiming  note  is  competent.  The  question  depends  on  this, 
whether  or  not  the  interlocutor  is  to  be  regarded  as  an  interlocutor 
*^  disposing  in  whole  or  in  part  of  the  merits."  The  petition  is  for 
recal  of  a  sequestration,  and  steps  are  being  taken  to  make  up  a 
record.  Now  the  interlocutor  undoubtedly  disposes  of  the  merits ; 
— whether  it  proceeds  on  a  consideration  of  the  merits  is  another 
question.  The  question  then  comes  to  be,  whether  the  words 
**  disposing  in  whole  or  in  part  of  the  merits,"  are  limited  to 
the  case  where  the  merits  are  considered  on  a  closed  record.  I  can- 
not see  that  such  a  construction  must  be  put  on  the  clause ;  and 
it  would  be  a  hard  thing  to  exclude  a  party  from  all  further  con- 
sideration of  the  merits  of  his  cause  on  so  doubtful  a  construction 
of  the  words.  But  in  looking  at  §  12  I  am  relieved  from  doubt. 
It  says  that  **  it  shall  not  be  competent  to  reclaim  against  any  in- 
terlocutor of  a  Lord  Ordinary,  not  being  an  interlocutor  disposing 
in  whole  or  in  part  of  the  merits  of  the  cause,  pronounced  before  the 
closing  of  the  record.  Provided  always,  that  any  interlocutor  pro- 
nounced before  the  closing  of  the  record  may  be  reclaimed  against, 
with  the  leave  of  the  Lord  Ordinary,  at  any  time  within  ten  days 
from  the  date  of  pronouncing  the  same,  or  without  the  leave  of 
the  Lord  Ordinary,  at  any  time  within  ten  days  from  the  date  of 
the  interlocutor  closing  the  record."  Here  the  question  presents 
itself,  whether  this  is  an  interlocutor  which  a  party  would  be  en- 
titled to  reclaim  against  without  leave  of  the  Lord  Ordinary ;  for 
the  same  words  are  used  here,  ^'  disposing  in  whole  or  in  part  of 
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May  25. 1852.  the  merits/'  but  it  adds  the  words,  ^^  pronounced  before  closing 
^-^^^^    the  record,"  &c.     Now  I  apprehend  that  this  interlocutor,  which 

Atkinson.  '  deals  with  the  whole  ease,  and  excludes  the  petitioner  from  obtain>- 
ing  the  purpose  for  which  the  action  was  brought,  is  such  an  inter- 
locutor  as  he  is  entitled  to  have  brought  under  consideration  of  the 
Court  on  his  own  motion  without  leave  of  the  Lord  Ordinary  ; 
and  it  would  be  competent  for  us  to  deal  with  it,  now  that  it  is 
here,  without  sending  it  back.  Looking  therefore  at  the  11th  and 
12th  sections  together,  I  am  of  opinion  that  this  was  a  case  in 
which  the  party  was  entitled  to  reclaim  of  his  own  accord,  and 
that  the  limitation  of  the  statute  does  not  apply,  and  on  that 
ground  I  think  the  note  competent. 

Lord  Cuninghamb.  As  the  interlocutor  under  review  goes 
farther  than  merely  to  declare  the  certification  or  foreclosure  of 
the  party  for  not  lodging  a  paper ;  and  as  the  petition  here  is  not 
a  mere  application  to  be  repoTied^  but  a  reclaimer  against  a  de- 
cerniture  on  the  merits,  I  agree  with  your  Lordship  in  the  clear 
exposition  you  have  given  of  the  import  of  our  regulations  appli- 
cable to  this  case,  and  think  that  the  present  reclaiming  note  can- 
not be  rejected  as  incompetent. 

At  the  same  time  that  the  present  note  cannot  be  thrown  out, 
I  am  clear  that  it  will  be  competent  to  the  Court,  when  the  case 
is  advised  on  the  merits,  to  exercise  their  judicial  discretion,  by 
carefully  guarding  against  any  abuse  that  such  a  course  of  pro^ 
ceeding  as  that  exhibited  by  the  reclaimer  might  afterwards  give 
rise  to  in  practice.  If  there  be  no  means  at  present  of  deciding 
the  case,  except  that  taken  by  the  Lord  Ordinary,  it  will,  at  the 
proper  stage,  be  considered  if  we  ought  not  to  make  such  order 
by  giving  priority  or  otherwise,  as  may  indemnify  the  respondent 
and  secure  prompt  discussion  in  future. 

Lord  Ivory.  This  reclaiming  note  does  not  pray  to  be  reponed 
against  an  interlocutory  judgment.  It  deals  with  the  case  as  ab- 
solutely disposed  of  by  the  Lord  Ordinary,  and  it  calls  on  us, — 
whether  rightly  or  wrongly  will  be  afterwards  settled, — to  take  up 
the  case  on  the  merits.  Now  that  alone  shews  us  the  note  is  not 
incompetent,  because  where  a  party  asks  a  judgment  on  the 
merits,  his  reclaiming  note  is  a  reclaiming  note  on  the  merits. 
An  old  case,  Rait  v.  Stewart^  §"c.,  18th  July  1846,  which  occurred 
before  the  passing  of  the  recent  statute,  throws  light  on  the  pre- 
sent question.  In  that  case  the  Lord  Ordinary,  in  respect  of  a 
failure  by  the  defender  to  lodge  a  minute  which  had  been  ordered, 
decerned  in  terms  of  the  libel.     A  reclaiming  note  was  presented. 
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unaccompanied  by  the  minute,  and  praying — ^not  to  bereponed — ^but  May  25. 1852. 
that  the  interlocutor  should  be  altered,  and  the  defences  sustained.  ~^,^^' 
The  Court  held  the  reclaiming  note  was  perfectly  competent,  asAitknson.  ' 
the  prayer  was  on  the  merits.  This  shews  that  a  distinction  was 
then  held  to  exist  between  a  reclaimer  to  be  reponed,  and  a 
reclaimer  on  the  merits.  But  it  is  said  the  case  of  Falla  has 
decided  the  present  question.  But  there  the  party  merely  asked 
to  be  reponed — there  was  no  prayer  to  dispose  of  the  merits.  But 
in  the  case  of  ITiotnson  there  was  a  reclaiming  note  first  to  be 
reponed,  and  then  another  on  the  merits,  and  the  Court  held  the 
latter  competent.  It  is  said  that  in  that  case  the  record  had 
been  closed,  but  here  it  is  not.  But  that  makes  no  difference. 
There  may  be  decree  by  default  after  the  record  is  closed,  as 
well  as  before.  If,  for  instance,  there  was  a  failure  to  sist  a  manda- 
tory after  a  record  was  closed  and  decree  pronounced  in  default, 
would  it  not  be  competent  to  reclaim  on  the  merits  ?  is  that  not 
deciding  on  the  merits  in  respect  of  failure  ?  There  would  be  res 
judicata  ;  and  so  it  is  even  before  closing  record.  Therefore  the 
course  taken  in  Thomson  is  the  same  as  that  taken  here ;  and  in 
Thomson  full  adherence  was  given  to  FaUa.  It  would  indeed  be 
hard  to  hold  that  such  a  slip  in  procedure  was  to  bar  a  litigant 
from  a  consideration  of  the  merits  of  his  cause. 

Turning  to  the  recent  statute  itself,  it  is  impossible  to  put  such 
a  construction  on  it  as  would  compel  us  to  hold  this  reclaiming 
note  incompetent.  Sec.  1 1,  when  speaking  of  a  judge  disposing  in 
whole  or  in  part  of  the  merits,  does  not  mean  that  the  Lord  Ordi- 
nary shall  have  applied  his  mind  to  deal  and  decide  on  the  merits. 
The  question  is,  is  it  an  interlocutor  which  drives  the  party  out  of 
Court,  decides  against  him,  and  gives  expenses  ?  for  that  is  an 
interlocutor  disposing  of  the  merits.  It  is  not  an  interlocutory  but  a 
peremptory  judgment.  What  leads  to  the  judgment  on  the  merits 
is  a  different  affair.  A  distinction  is  drawn  between  mere  orders 
in  the  course  of  a  cause  for  the  advancement  of  a  cause,  and  those 
which  shall  have  an  effect  beneficial  or  injurious  for  one  or  other 
party,  as  regards  the  principal  question. 

The  Court  repelled  the  objection. 

James  Bell,  S.S.C.,  Reclaimers'  Agent. 
Thomas  Dunn^  SS.C,  RespoDdeni's  Agent 
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SECOND  DIVISION. 

No.  276.  Petition,  Young,  for  Interim  Execution. 

Appeal — Interim  Execution — Statute^  48  Geo.  IILy  c.  151,  sec.  17. 

(Sequel  of  case  reported  ante^  pp.  476,  639.) 

May  25. 1852.     This  waa  a  petition  for  interim  execution  pending  appeal.     On 

'^^^^'^^^    the  11th  March  last,  the  Court  made  an  interim  appointment  of 

&c,  A  factor,  allowing  answers  to  be  given  in  to  the  petition  by  the 

second  box  day  in  the  ensuing  vacation.     Answers  were  lodged, 

and  the  case  was  now  called  to  be  disposed  of. 

Millar  for  the  petitioner.  The  question  now  is  whether  or  not 
the  petitioner  is  entitled  to  interim  execution  at  this  stage  of  the 
proceedings.  The  Act  48  Geo.  III.  c.  151,  sec.  17,  leaves  the 
matter  to  the  discretion  of  the  Court,  and  in  the  circumstances  of 
the  case  the  prayer  of  the  petition  ought  to  be  complied  with. 
Murray,  Nov.  23.  1811,  F.  C;  Alexander^  Feb.  25.  1820,  20  F. 
C.  108;  Glass  v.  Pentland,  March  6.  1823,  2  S.;  NorvaU  v.  Smithy 
June  25.  1828 ;  Kerr  v.  Scott,  July  11.  1829,  7  S-  893. 

The  Lord  Advocate  for  the  respondents  argued  that  as  the 
effect  of  granting  this  application  would  be  virtually  to  defeat  the 
appeal,  it  ought  to  be  refused. 

Lord  Cockburn.  It  has  been  already  decided  that  the  affairs 
of  this  Company  are  to  be  wound  up,  not  by  the  surviving  part- 
ners but  by  a  factor  appointed  by  this  Court.  This  judgment 
has  been  appealed ;  therefore,  if  interim  execution  is  now  granted 
the  appeal  is  made  practically  futile,  because,  to  a  certainty, 
before  the  appeal  is  heard,  the  thing  complained  of  in  the  appeal 
will  be  concluded.  On  the  other  hand,  there  is  to  be  considered 
the  injury  resulting  from  the  delay  of  the  concern  not  being  wound 
up,  and  there  being  no  person  to  take  charge  of  the  estate  in  the 
meantime.  Therefore  there  is  evil  either  way.  But  balancing 
the  two  evils  we  must  hold  the  interlocutor  previously  pronounced 
by  the  Court  to  be  correct,  and  more  likely  to  be  affirmed  than 
reversed,  and  therefore  we  must  now  follow  it  up.  I  think  the 
present  application  therefore  should  be  granted. 

The  other  Judges  concurred. 

The  Court  pronounced  the  following  interlocutor : — "  The 
Lords  having  advised  the  petition  for  Andrew  Young  for  interim 
execution  pending  appeal,  with  answers  thereto  for  Daniel  Col- 
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lins  and  Peter  Feeley,  and  heard  counsel  thereon;  Grant  interim  May  25. 1853. 
execution  pending  appeal,  so  as  to  enable  the  judicial  facitor  to    ^^Z^^"'"^ 
carry  into  effect  the  appointment  of  the  Court ;  the.  petitioner,  ^ 
the  said  Andrew  Toung,  finding  caution  to  free  and  relieve  the 
said  Daniel  Collins  and  Peter  Feeley,  of  all  loss  and  damage  which 
may  be  occasioned  by,  or  in  consequence  of  the  interim  execution 
hereby  allowed  in  the  event  of  the  judgment  appealed  against 
being  reversed  by  the  House  of  Lords,  and  decern." 

Jamia  Gordon^  Jun.j  W.S.,  Petitioner's  Agent. 
Baxter  and  MacdongaUy  W.S.,  Respondents*  Agents* 


SECOND  DIVISION. 

Borrows  v*  Colquhoun.  >t     mq 

tMSB'-^BantTuptcy — Possession — Partnership— tntenHct — Competency,-^ 
A  tenant  under  a  lease  excluding  creditors  became  bankrupt.  The  land- 
lord sequestrated  for  his  rent,  but  allowed  the  bankrupt  to  continue  in 
possession.  The  bankrupt  thereafter  entered  into  a  partnership  subject 
to  the  terms  of  the  lease,  and  the  landlord  accepted  rent  as  from  the  co- 
partneiy.  The  trustee  on  the  sequestrated  estate  and  the  landlord  hav- 
ing, after  the  lapse  of  two  years,  entered  into  an  agreement  for  their 
mutual  interest,  applied,  cfiarente  termino,  for  interdict  against  the  bank- 
rupt and  his  partner  continuing  any  longer  in  possession : — Heldy  that 
such  a  proceeding  was  competent  and  proper  in  the  circumstances. 

This  was  an  advocation  from  the  Sheriff-Court  of  Lanarkshire.  ^  25  ig52 
The  question  related  to  the  competency  of  an  interim  interdict^  v^y^^/ 
and  the  following,  which  are  the  material,  facts,  are  taken  from  the  ^"^7'  ''* 
special  findmgs  in  the  interlocutor  of  Court.  The  estate  of  Jere« 
miah  Borrows  was  sequestrated  on  the  24th  day  of  February  1848, 
and  at  the  time  of  the  sequestration  the  bankrupt  was  in  possession 
of  certain  seams  of  coal  and  iron^-stone  in  the  lands  of  Dryflat  be- 
longing to  the  respondent,  Mr  Colquhoun,  under  missives  of  lease 
dated  in  October  1843  and  February  1844,  the  endurance  of  the 
lease  being  for  fourteen  years  from  and  after  the  15th  day  of 
July  1843,  and  the  rent  of  the  subjects  £100  yearly,  or,  in  the 
option  of  liie  landlord,  a  specified  lordship  payable  half-yearly. 
The  missives  of  lease  contained  an  express  stipulation,  that  "  sub- 
tenants, assignees,  and  creditors  shall  not  be  allowed  to  possess 
this  lease,  but  are  strictly  prohibited  under  the  penalty  of  paying 
double  the  annual-rent  or  lordship  in  the  option  of  the  proprietor. 
No.  XXVI. — VOL.  I.  3  c 
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Kay  25. 1852.  without  the  Consent  of  the  proprietor  being  first  asked  and  ob- 
^  ^  ^         tained  in  writing."     At  the  date  of  the  sequestration  there  were 

Borrows  r,  ^  o  ^ 

Colquhoun.  arrears  of  rent  due  to  the  landlord,  and  the  annual-rent  unpro- 
vided for  except  by  the  hypothec  over  the  machinery  which  be- 
longed to  the  trustee  on  the  bankrupt's  estate*  For  some  time 
after  the  sequestration,  as  no  arrangement  was  entered  into  by 
the  landlord  and  the  trustee,  the  bankrupt  was  allowed  to  carry 
on  the  work,  in  order  to  make  any  profit  he  could  out  of  the  same, 
he  paying  the  rent  with  the  aid  of  fric^nds  or  otherwise. 

In  these  circumstances  Arthur  Connor,  brother-in-law  of  Bor- 
rows, paid  the  arrears  of  rent,  and  entered  into  a  contract  of  co- 
partnery with  him  under  the  firm  of  Borrows  and  Company,  and 
subject  to  the  provisions  of  the  lease.  Subsequently  Colquhoun, 
the  landlord,  by  his  factor,  accepted  payment  as  from  *'  Jeremiah 
Borrows  and  Company"  of  the  rent  stipulated  by  the  lease  for 
three  half-yearly  terms.  In  February  1850  the  landlord  and 
trustee  entered  into  an  agreement,  under  which,  acting  in 
concert  for  their  mutual  benefit  and  advantage,  they  presented 
a  petition  to  the  Sheriff  of  Lanarkshire  praying  for  interdict 
against  the  destruction  of  the  property,  and  to  prevent  Bor- 
rows and  Connor  any  longer  interfering  with  the  premises. 
To  this  petition  answers  were  lodged  by  the  respondents, 
who  pleaded  that  the  Company  being  in  possession,  with  the 
sanction  of  the  landlord,  it  was  incompetent  to  turn  them  sum- 
marily out  of  possession,  at  least  during  the  currency  of  a  term. 
Interim  interdict  was  granted,  and  the  respondents  advocated  the 
cause.  A  record  was  made  up  in  this  Court  on  the  question  of 
interim  interdict,  and  thereafter  the  Lord  Ordinary  (Cowan)  r^ 
called  the  interdict.  His  Lordship  held,  that  after  the  recog« 
nition  by  the  landlord  of  the  bankrupt,  and  the  advocators  Bor- 
rows and  Co.,  as  the  parties  in  possession  of  the  subjects  of  the 
lease,  subsequent  to  the  sequestration,  "  he  had  no  power  currente 
termino  to  eject  the  advocators  summarily,  and  far  less  could  he 
competently  ask  for  an  interdict ;  the  effect  of  which  truly  was 
not  to  preserve  but  to  invert  that  very  state  of  possession  he  had 
himself  recognised."  The  agreement  entered  into  between  the 
landlord  and  the  trustee  could  not,  in  the  Lord  Ordinary's  opinion, 
better  his  position.  The  trustee  and.  creditors  having  for  two 
years  refrained  from  all  interference  with  the  subjects  of  the  lease, 
and  allowed  the  bankrupt  to  continue  his  possession,  and  to  make 
arrangements  with  the  other  advocator  for  carrying  on  the  works 
under  the  lease,  the  Lord  Ordinary  considered  that  even  with  the 
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concurrence  of  the  landlord  the  possession  of  the  bankrupt  and  of  May  25. 1852. 
Borrows  and  Company  could  not  be  summarily  interrupted  by  the  -q^^^^^^^ 
trustee  and  creditors ;  and,  at  all  events,  a  process  of  interdict  at  Colqnhoun. 
their  instance  appeared  to  him  to  have  been  quite  an  incompetent 
procedure. 

The  landlord  and  trustee  reclaimed. 

Pattison  and  Penney  were  for  the  reclaimers. 

W.  Ivory  and  Patton  for  the  respondents,  referred  to  the  cases 
o{  Blackburn,  10  D.  590;  Presbytery  of  Dunoon,  13th  July  1844, 
6  D.  1262. 

The  Lord  Justicb«Clerk.  After  full  consideration  I  am  of 
opinion  that  error  has  been  validly  assigned  against  this  interlo- 
cutor. I  acknowledge  fully  in  the  class  of  cases  to  which  it  is  ap> 
plicable  the  principles  stated  by  the  Lord  Ordinary  as  to  applica- 
tion for  interdict.  But  when  any  state  of  possession  is  founded 
upon  as  a  reason  for  refusing  an  interdict,  I  apprehend  the  prin- 
ciple on  the  other  hand  to  be  quite  clear  that  such  possession 
must  either  have  the  foundation  of  some  prima  facie  title  or  at 
least  have  resulted  from  the  assertion  of  a  right  so  decidedly 
made  as  to  call  for  immediate  interruption,  but  which  interruption 
not  having  been  given  timeously,  the  possession  comes  to  have  the 
sanction  for  the  time  of  acquiescence.  But  in  every  view  which 
can  correctly  be  taken  of  this  case,  the  possession,  as  it  is  termed, 
is  plainly  without  any  pretence  of  title,  and,  moreover,  did  not 
only  not  originate  in  any  assertion  of  any  right  or  title,  but  by  the 
very  confession  of  the  respondents,  solely  in  sufferance  by  parties 
whose  legal  right  and  title  they  do  not  dispute.  The  clause  in 
the  lease  is  as  explicit  as  it  is  peremptory ;  and  one  object  of  the 
concluding  part  of  the  proviso,  as  to  the  landlord's  consent  in  writ- 
ing, was  plainly  to  exclude,  by  the  lease  itself,  any  such  questions 
as  those  now  raised. 

Borrows  was  sequestrated  in  February  1848.  All  right  and 
title  which  he  had  was  taken  out  of  him  by  the  sequestration. 
The  bankrupt  had  no  longer  any  title  of  possession  against  the 
trustee,  and  was  divested  of  all  property  which  had  belonged  to 
him,  including  the  machinery,  so  far  as  moveable,  and  divested  of 
all  title  and  pretext  for  possession.  This  important  result  has,  I 
think,  been  overlooked.  As  a  necessary  result  of  the  agreement 
between  the  landlord  and  the  trustee,  the  petition  is  presented  to 
the  Sheriff  without  delay.  That  petition,  if  there  was  any  dispo- 
sition seen  on  the  part  of  the  tenant  to  continue  the  working,  was 

3c2 
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May  25. 1852.  the  appropriate  and  proper,  and  ordinary  remedy  against  a  party 

^^*v*^     who  literally  had  no  title  of  possession  of  any  sort,  and  no  pre- 

Colquhonn.    ^^^^  ^^^  altering  the  character  of  that  possession,  which  wa^ 

purely  and  exclusively  by  the  sufferance  of  the  landlord  and  trustee* 

Consider  the  petition  first  as  regards  the  application  respecting 
the  machinery,  at  the  instance  of  the  trustee.  Connor  knew  that 
the  bankrupt  was  divested  of  any  title  to  the  lease,  and  that  the 
whole  machinery  was  conveyed  by  the  sequestration  to  the  trustee 
for  creditors.  Borrows,  therefore,  could  give  him  no  right  or  title 
of  possession,  and  the  whole  facts  apprised  him  of  that.  To  this 
part  of  the  case,  this  important  part  of  the  application,  no  answer 
was  attempted,  and  the  only  remark  which  coold  be  made  was 
simply  that  this  part  of  the  petition  was  really  for  the  landlord's 
ultimate  benefit.  Of  course  it  is,  but  it  is  the  exercise  of  the 
trustee's  right  in  order  to  carry  out  the  agreement  with  the  land- 
lord. Hence  the  trustee  is  directly  enforcing  his  rights  under  the 
sequestration,  and  neither  the  bankrupt  nor  Connor  has  the  slight- 
est colour  or  shadow  of  claim  for  continuing  their  possession 
against  the  trustee  one  hour. 

But  if  the  case  is  further  and  separately  to  be  considered  as  an 
application  by  the  landlord  apart  from  the  application  by  the 
trustee,  will  the  case  stand  more  favourably  for  the  respondents  ? 
The  bankrupt  was  divested  by  the  sequestration ;  as  an  undis- 
charged bankrupt  in  arrear  he  could  not  have  continued  the  lease. 
His  right  was  taken  out  of  him ;  his  title  of  possession  destroyed. 
He  could  not  assign  or  subset,  even  if  not  divested,  still  less  after 
sequestration.  His  possession  was  confessedly  mere  sufferance. 
Without  the  consent  of  the  trustee  the  landlord  could  not  recog- 
nise any  separate  and  independent  right  in  the  bankrupt,  nor 
could  he  in  any  way  affect  the  latter's  right  and  title  of  possession 
to  the  machinery,  if  he  could  make  anything  of  it.  In  the  mean- 
time he  gets  payment  of  rents,  and  then  the  receipts  are  founded 
on.  That  these  were  after  the  first  for  Borrows  and  Co.  I  con- 
sider of  no  importance ;  nor  have  I  been  able  to  understand  what 
sort  of  title  the  respondents  wish  to  derive  from  them.  An  assig- 
nation or  sub-lease,  with  consent  of  the  landlord,  who  had  no 
power  to  make  such  from  Borrows  to  this  company,  it  cannot  be 
said  that  such  receipts  can  import. 

^  But  then  it  was  contended  that  these  notices  of  Borrows  and 
Co.  impart  a  sanction  or  acknowledgment  of  that  company,  as 
being  in  possession,  in  some  way  not  explained,  separate  from,  and 
independent  of.  Borrows'  situation  as  the  sequestrated  bankrupt* 
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How  that  conclusion  can  be  arrived  at  was  not  explained,  norMay  25. 1862 
could  any  such  possession,  independent  of  Borrows,  be  conceivable  g^^^^^^^ 
in  the  circumstances,  for  he  had  been  divested — the  title  was  inColquhoan.  ; 
the  trustee,  and  by  tolerance  alone  was  he  allowed  to  work. 

The  other  Judges  expressed  opinions  in  accordance  with  the 
views  of  the  L^ord  Justice-Clerk. 

The  Court  pronounced  an  interlocutor,  by  which  they  found 
that  the  ^*  occupation  of  the  work  and  machinery  was  wholly  by 
sufferance  of  the  landlord  and  trustee,  and  that  the  tenant  had  no 
title  whatever  of  possession,  and  made  no  assertion  of  any  right  or 
claim  to  any  such :  Find,  that  though  assisted  in  the  payment  of 
rent  by  his  brother-in-law,  calling  themselves  Borrows  and  Com- 
pany, they  had,  and  could  have,  no  separate  title  as  a  company 
by  assignation  or  sub-lease  from  the  landlord  or  from  the  trustee : 
Find  that  the  notice  of  such  company  in  some  of  the  receipts 
for  rent  granted  by  the  landlord's  factor,  the  terms  of  which  are 
not  proved  to  have  been  known  to  the  landlord,  did  not  even,  if 
granted  by  the  direction  of  the  landlord,  import  any  acknowledg- 
ment of  any  right  to,  or  title  of,  possession  in  the  work,  or  in  any 
degree  alter  the  quality  and  character  of  the  possession  which 
originated  wholly  in  sufferance,  and  that  such  cannot  be  at  all 
pleaded  on  against  the  trustee:  Therefore  repel  the  reasons 
of  advocation,  and  remit  the  cause  to  the  Sheriff;  but  with 
this  instruction  and  authority  to  him,  that  as  the  record  in  this 
Court  embraces  the  whole  merits  which  can  arise  under  the 
petition,  the  Sheriff  do  now  hold  the  record  in  this  Court  to 
be  the  record  under  the  petition  on  the  merits,  and  proceed 
de  planoy  in  conformity  with  this  interlocutor,  to  repel  the  de- 
fences, and  to  grant  the  prayer  of  the  petition  to  continue  the 
interdict,  and  to  declare  the  same  to  be  perpetual,  prohibiting  all 
further  proceedings  and  discussion  before  him :  Find  the  reclaimer 
entitled  to  expenses,  both  in  this  Court,  and  so  far  as  incurred  in 
the  Inferior  Court,  and  decern,  &c. 

Gibson  and  Fraser^  W.S.,  Reclaimer's  Agent?. 
WUlUtm  Lorimer,  S.S.C..  Respondent's  Agent, 
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Samuel  v.  Edinburgh  and  Glasgow  Railway  Co. 

Expenses — Avditor^s  Report — Fees  to  ttoo  Counsel,  and  the  Agent  of 
Pursuer  before  bringing  action. 
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May  25.  1852.     This  case  came  before  the  Court  on  the  Auditor's  report.    The 

^       ,  action  was  for  damages,  in  respect  of  the  imperfect  construction 

Edinburgh      of  a  line  of  railway. 

B^iUlway^oT  ^^^^  ^^  ^^®  expenses  claimed  by  the  pursuer,  who  had  suc- 
ceeded in  hb  action,  included  the  expense  of  his  agent  visiting  the 
spot  in  order  to  enable  him  to  prepare  the  summons,  and  also  of 
his  two  counsel  inspecting  th^  locality.  This  was  disallowed  by 
the  Auditor  as  not  being  a  proper  item  of  expense  against  the 
other  party. 

Young  appeared  for  the  pursuer. 
Patton  for  the  defender. 

The  Court  held  that  this  charge  could  not  be  considered  as 
part  of  the  expenses  of  process;  and  therefore  approved  of  the 
Auditor's  report. 

J,  F.  Wilkie^  S.S.C,  Agent  for  Pursuer. 
David  Smithy  W.S.,  Agent  for  Defenders. 


FIRST  DIVISION. 

No.  278.  MiLNB  V.  Lets. 

Petty  Customs, — By  the  Table  of  Petty  Customs  of  Aberdeen,  all  timber 
brought  into  town  is  subjected  to  a  certain  duty,  but  the  table  contains 
an  exception  in  £ivour  of  articles  passing  through  the  town  *'  if  only  in 
transitu^  and  not  for  sale,  or  to  be  used  in  town  •"  Held  that  wood  brought 
into  town,  there  manufactured  into  sleepers,  and  then  exported,  had  been 
"  used  in  town"  in  the  sense  of  the  table,  and  was  therefore  liable  to  duty. 

May  26. 1852.     This  was  au  advocation  from  the  Sheriff-court  of  Aberdeen. 
J~^^"^^    The  question  in  the  action  related  to  certain  dues  claimed  by 

Leys.  '  the  magistrates  of  Aberdeen  on  timber  brought  into  Aberdeen,  there 
manufactured  into  sleepers,  and  then  carried  out  of  the  town. 
The  claim  was  rested  by  the  magistrates  on  a  table  of  dues  enacted 
in  1798,  and  which  imposes  certain  duties  on  all  timl^er  brought 
into  town.  The  same  table  contains  this  exception,  ^'  but  all  meal, 
grain,  and  every  other  article  passing  through  the  town,  if  the 
proprietor  or  person  having  the  charge  thereof  shall  produce  suf- 
ficient documents,  or  make  oath,  if  desired,  that  the  same  is  really 
271  transitu^  and  not  for  sale,  or  to  be  used  in  town,  is  not  liable  in 
the  payment  of  any  custom." 

Milne  is  a  railway  contractor,  and  brought  wood  into  Aber- 
deen, which  he  there  manufactured  into  sleepers,  and  then  carried 
away  for  use ;  and  the  action  originated  in  a  petition  by  Milne  to 
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the  Sheriff  of  Aberdeen  against  Leys,  who  is  tacksman  of  the  May  26. 1852. 
bell  and  petty  customs  of  Aberdeen,  to  compel  him  to  return  ^^.j^ 
certain  portions  of  the  timber  seised  by  him  as  liable  to  duty.  Leys. 
Milne  pleaded  that  the  wood  used  by  him  came  within  the  excep- 
tions in  the  table  as  wood  merely  passing  through  the  town. 

In  the  Inferior  Court  the  Sheriff-Depute,  reversing  the  decision 
of  the  Sheriff- Substitute,  found  for  the  respondent,  holding  that 
the  wood  was  not  within  the  exception.  But  the  Lord  Ordinary 
(Robertson),  on  the  cause  being  advocated,  returned  to  the  view 
of  the  Sheriff-Substitute. 

Leys  reclaimed. 

The  Court  allowed  the  record  to  be  opened  up,  and  conde- 
scendence and  answers  to  be  given  in,  and  proof  led  as  to  the 
usage. 

Moir  and  Solicitor -General  were  for  the  reclaimer. 
Shand  and  Deas  for  the  respondent. 

Lord  President.     The  question  turns  on  the  meaning  of  the 
words  used  in  the  exception  in  the  table,  when  it  exempts  from 
liability  articles  which  ^^  are  really  in  transitu^  and  not  for  sale  or 
to  be  used  in  town."     Is  the  timber  converted  into  railway  sleep- 
ers only  in  transitu  f    Now  Milne  may  either  export  his  sleepers 
from  Aberdeen  and  sell  them  in  some  other  place,  or  he  may  take 
orders  for  them  previously  to  importing  them,  then  import  the  wood 
into  Aberdeen,  make  it  into  sleepers,  and  then  sell  it ;  or  he  may 
import  it,  coni^ert  it  into  sleepers,  and  sell  it  in  Aberdeen.     This 
last  would  bring  it  within  the  case  of  wood  sold  in  town,  and 
therefore  liable.     But  in  the  other  two  cases,  the  question  is,  is 
wood  brought  into  town,  manufactured  there  into  sleepers,  and 
then  carried  out,  wood  which  is  used  in  town  ?  is  the  degree  of 
operation  to  which  it  has  been  subjected  such  as  to  entitle  us  to 
say  it  has  been  used  ?    Cases  may  be  put  as  to  which  there  could 
be  no  doubt  that  the  articles  must  be  said  to  have  been  used,  as 
for  instance,  bullion  converted  into  knives  and  forks.     There  the 
bullion  has  been  used  for  the  purposes  of  manufacture  :  it  is  not 
necessary  the  knives  and  forks  should  be  used  in  Aberdeen.     Is 
then  the  process  to  which  the  wood  here  is  subjected  such  as  to 
bring  it  under  the  class  of  raw  materials  brought  into  town  to  be 
used  for  the  purposes  of  manufacture  ?     Timber  may  be  cut  into 
lengths  for  stowage ;  that  could  not  be  said  to  be  a  using  of  it 
for  the  purposes  of  manufacture.     It  would  only  be  an  operation 
for  aiding  its  transit.    But  the  operation  here,  as  appears  from  the 
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Hay  26.  iBB2,^^^^^^^i  ^'^  one-tenth  or  one-twelfth  to  the  value  of  the  article. 
^^v^^    My  feeling  is,  that  it  is  a  manufacture,  and  a  very  profitable  one, 

2^^^  ^'        and  that  the  exemption  does  not  apply. 

We  find  by  the  proof  that  wood  cut  into  deals  haa  not  been  ex- 
empted from  duty.  The  conversion  into  sleepers  is  even  a  more 
changing  operation.  But  it  is  said  we  mast  look  to  the  use  and 
wont  in  regard  to  levying  this  duty ;  and  unless  there  is  such  use 
and  wont  for  levying  this  tax  on  wood  converted  into  sleepers,  there 
can  be  no  sanction  for  it.  If  we  were  to  enforce  that  rule  in  its 
letter,  it  would  exempt  from  liability  every  species  of  timber  in 
regard  to  which  there  can  be  any  novelty  in  the  manufacture  be- 
stowed on  it,  because  in  reference  to  it  there  could  of  course  be  no 
usage.  Sleepers,  for  instance,  were  unknown  till  recently.  We 
mubt  look  to  the  general  matter  of  timber,  and  the  principle  of 
exaction  in  regard  to  it,  and  consider  whether  the  timber  in 
question  is  brought  into  town  and  used,  that  is,  subjected  to  such 
extent  of  manufacture  as  brings  it  fairly  within  the  description  of 
raw  materials  converted  into  a  new  article. 

Lord  Cuninghame.  I  agree  in  thinking  that  we  can  have 
little  hesitation  in  sustaining  the  claim  of  the  burgh  and  their  col- 
lector. The  question  is,  if  timber  brought  into  the  town  to  be 
manufactured  into  sleepers  for  railways  is  entitled  to  exemption 
as  raw  material  in  transitu  ?  Such  a  plea  seems  to  be  founded  on 
a  palpable  misconstruction  of  the  most  simple  and  intelligible 
article  in  the  table.  But  as  such  imposition  and  taxes  are  often 
capable  of  limitation  or  explanation  by  use  and  wonty  a  proof  was 
allowed  here,  which  we  are  now  called  on  to  consider ;  and  the 
evidence  appears  to  me  to  be  conclusive  in  support  of  the  custom. 
It  is  proved  that  wood  imported  for  the  construction  of  ships 
sold  to  strangers,  customers  at  a  distance,  has  constantly  paid 
custom ;  the  same  usage  has  prevailed  as  to  wood  formed  into 
staves  for  barrels  to  be  exported  to  foreign  places ;  and  wood 
sawn  into  beams  for  houses,  and  deals  for  roofing  houses  at  a  dis- 
tance, have  always  paid  custom.  Is  there  any  distinction  between 
timber  so  manufactured  and  used,  and  timber  formed  into  railway 
sleepers  ?    It  is  difficult  to  perceive  any  feasible  distinction. 

The  importer's  plea,  however,  comes  to  this,  that  right  or 
wrong  timber  brought  to  the  port  of  Aberdeen,  for  sleepers, 
has  been  exempted;  and  his  most  relevant  or  plausible  plea 
comes  to  this,  that  he  is  entitled  to  a  possessory  judgment  from  an 
uninterrupted  usage  of  seven  years.  But  I  conceive  that  there 
are  no  legal  grounds  for  that  plea.    If  we  are  right  in  the  con- 
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struction  of  the  table  of  dues,  the  traders  who  claimed  an  exemp-May  26. 1862. 
tion  from  petty  custom  on  timber  imported  for  manufacture,  were    '  ~^  ^  ^ 
acting  not  only  without  a  title,  but  against  the  title  of  the  burgh,  Leys. 
which  of  itself  is  fatal  to  the  possessory  claim.     Besides  this  par- 
ticular importer  (Mr  Milne)  has  not  shewn  that  he  has  had  seven 
years'  exemption  in  his  own  trade  to  support  di  possessory  defence. 
But  that  is  not  all.     It  is  matter  of  public  notoriety,  that  the 
usage  and  trade  of  railway  sleepers  in  Scotland  is  of  recent  origin, 
insufficient  in  any  case  to  found  sl  possessory  judgment* 

There  being  no  grounds  for  a  possessory  judgment ;  there  is 
really  nothing  else  in  the  case  to  create  any  difficulty.  We  must 
look  to  the  plea  for  modifying  the  table  and  exempting  wood  for 
sleepers,  just  as  such  claim  would  have  been  maintainable  about 
the  commencement  of  that  recent  trade  in  1842 ;  could  a  legal 
ground,  for  example,  have  been  establbhed  for  the  exemption 
in  that  year  ?  I  am  clearly  of  opinion  that  it  could  not. 

Lo&D  Ivory  agreed  with  the  other  Judges. 

The  Court  ^*  recall  the  Lord  Ordinary's  interlocutor  submitted 
to  review :  advocate  the  cause ;  Find  that  the  timber  referred  to, 
as  imported  by  the  said  George  Milne  into  the  burgh  of  Aberdeen, 
was  liable  to  payment  of  custom  as  specified  in  the  table  of  petty 
customs  for  the  burgh,  and  did  not  come  within  the  exemption  from 
custom  allowed  by  that  table  in  regard  to  articles  passing  through 
the  town,  and  proved  to  be  really  ia  transitu  ;  therefore  refuse  the 
said  George  Milne's  petition  to  the  SheriflF,  complaining  of  the 
exaction  of  custom  on  the  said  timber,  and  decern,  and  find  him 
liable  in  expenses,  both  in  ttie  Inferior  Court  and  in  this  Court, 
but  subject  to  some  modification,  &c« 

Shand  ^  FarquhoTj  W.S.,  Agents  for  Advocator. 
Barron  4r  Haggarty  W.S.,  Agents  for  Respondent. 


SECOND  DIVISION- 

Petition,  Mrs  Wighton  and  Others  for  Judicial  Factor.        No.  279. 
Trvst'Settlement — Bankruptcy  of  Trust  Estate — Beneficiaries, 

This  case  was  moved  to-day  in  the  single  bills,  and  the  point  May  26. 1852. 
for  the  consideration  of  the  Court  was  as  follows: — The  late    ^^■•^v^^ 
Alexander  Morison  died  in  1848,  leaving  a  trust-disposition  and^®*'.^'^  *^°' 
settlement  in  favour  of  trustees,  who  all  declined  to  accept.    By 
this  settlement  the  trustees  were  directed  to  pay  a  number  of 
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Hay  26. 1852  legacies  to  various  parties,  and,  amongst  others,  to  the  petition- 

PTS 

Pet.  Wighton, 

&c.  Mr  Morison's  estates  were  sequestrated  under  the  Bankrupt 

Act  in  1849,  and  William  Thorns,  banker  in  Dundee,  was  con- 
firmed trustee. 

The  petitioners  applied  for  the  appointment  of  a  judicial  factor, 
in  room  of  the  trustees  under  the  settlement  who  had  declined  to 
act ;  and  they  set  forth  in  the  petition,  that  if  their  interests  were 
properly  attended  to  and  protected,  a  very  considerable  reversion 
of  the  deceased's  means  and  estate  would  remain  over  for  them 
and  the  other  beneficiaries,  after  payment  of  all  his  just  and  law- 
ful debts. 

The  Court  doubted  the  competency  of  the  application,  as  the 
estates  had  been  sequestrated  under  the  Bankrupt  Statute ;  but 
they  were  of  opinion  that  the  beneficiaries  under  the  settlement 
might  themselves  appear  in  the  sequestration,  and  appoint  a  man- 
datory to  act  for  the  whole,  and  thus  save  expense,  and  that,  there* 
fore,  the  present  publication  was  unnecessary. 

The  case  was  continued  till  to-day  for  consideration,  when 
Macfarlane,  for  the  petitioners,  stated,  that  after  the  opinion  ex- 
pressed by  the  CoOrt,  he  would  withdraw  the  petition. 

Lockhart^  Mortoiij  Whitehead  Sf  Greig^  W.S.,  Agents  for  the  Petitioners. 


SECOND  DIVISION. 

No.  280.  Campbell  v.  Caledonian  Railway  Company. 

Bcalvcay  Company — Passenger  Luggage — Liability, — Circumstances  in 
which  Held  that  a  Railway  Company  is  liable  for  the  value  of  a  pas*- 
8enp;er's  luggage  lost  on  their  line,  although  such  luggage  was  not  ad- 
dressed. 

May  27. 1862.     This  was  an  advocation  from  the  Sheriff- Court  of  Glasgow. 

^■^v^^    The  action  was  originally  brought  for  the  value  of  luggage  lost  by 

Caledonian     the  pursucr,  Donald  Campbell,  when  travelling  on  the  Caledonian 

RaUway  Co.    Railway.     Proof  was  led  for  both  parties,  and  the  Sheriff  having 

found  for  the  pursuer,  the  Railway  Company  advocated. 

The  facts,  as  detailed  in  the  special  findings  of  the  interlo- 
cutor of  the  Court,  were  these : — The  pursuer  arrived  at  the 
Caledonian  Railway  Company's  station  in  Glasgow,  on  the  even- 
ing of  Sunday  the  12th  of  May  1850,  and  had  with  him 
a  leather  portmanteau  and  carpet  bag  filled  with  ordinary 
wearing  apparel.     He  announced  that  he  was  to  go  to  Edin- 
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burgh,  and  obtained  his  ticket  for  that  place,  to  go  by  a  train ^^T  27*  ^^^^' 
then  about  to  start ;  and  he  informed  the  porter  of  the  company,  c^^mp^jeu  „, 
who  took  possession  of  his  baggage,  that  it  was  to  go  to  Edin- Caledonian 
burgh,  and  it  was  received  accordingly  in  order  to  be  sent  there.      ^*^ 
The  baggage,  however,  was  not  sent  to  Edinburgh,  nor  taken 
out  of  the  van  in  which  it  was  placed,  when  it  became  necessary, 
owing  to  the  arrangements  of  the  Company,  to  transfer  the  pur- 
suer and  his  baggage,  at  the  Carstairs  Junction  station,  from  the 
train  by  which  he  left  Glasgow  to  another,  which  was  expected 
to  arrive,  by  which  he  was  to  be  carried  to  Edinburgh.     The  lug- 
gage was  not  afterwards  recovered. 

The  Lord  Ordinary  (Robertson),  upon  the  motion  of  the  advo- 
cators, reported  the  cause  to  the  Second  Division  of  the  Court. 

Baillie  and  the  Lord^Advocate  appeared  for  the  advocators 
(Caledonian  Railway  Company),  and  argued  that  the  Company 
were  not  responsible  for  the  baggage.  It  was  not  directed,  and 
the  pursuer  did  not  look  after  it  himself.  Angell  on  the  Law  of 
Carriers,  p.  1 34 ;  Story  on  Bailments,  ed.  1 846,  p.  537 ;  TW- 
Unsj  Law  Diet,  voce  Carrier,  3d  head. 

Cook  and  T.  Mackenzie  for  the  respondent  (pursuer)  were  not 
called  on. 

The  authorities  referred  to  by  the  Sheriff,  in  his  note  appended  to 
his  interlocutor  finding  for  the  pursuer,  were  Bellas  Commentaries, 
I.  p.  467 ;  Robertson  v.  Dunmore^  II.  Bosanquet,  47 ;  Brook  v. 
Pickwicky  26th  May  1827,  IV.  Bign.  217  ;  Chambers  and  Pater- 
son,  p.  356 ;  Angell  on  the  Law  of  Carriers  in  America,  p.  112, 
113. 

The  Lord  Justicb-Clerk.  I  am  of  opinion  that  judgment 
must  be  given  against  the  advocators.  While  there  is  certainly 
an  important  principle  of  law  involved  in  the  case,  yet  I  am 
anxious  to  state  no  point  of  law  as  to  the  liabilities  of  a  Railway 
Company  as  to  luggage  of  passengers,  which  the  special  facts 
of  this  case  do  not  necessarily  raise.  The  Company  under- 
took to  carry  the  respondent  from  Glasgow  to  Edinburgh, 
and  they  further  undertook  to  carry  his  luggage,  which  was 
lodged  in  a  luggage  van.  And  here,  at  the  outset,  two  ob- 
servations occur,  which  appear  to  me  to  be  of  importance.  The 
first  is,  that  whatever  the  servants  of  the  Company  do  in  such 
circumstances  must  be  taken  as  the  act  of  the  Company ;  and  the 
second  is,  that  a  court  of  law  cannot  split  down  the  obUgation  of 
the  Company  into  the  various  duties  and  acts  of  the  different 
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May  27. 1852.  servants  they  employ,  such  as  station-masters,  porters,  and  guards. 
Each  ought  to  give  the  other  the  information  necessary  to  per- 
Caledonian  form  the  Contract  undertaken  on  the  part  of  the  company,  of 
Railway  Co.  carrying  the  passenger  and  his  luggage.  Further,  the  change  of 
carriage  or  van  at  Carstairs  is  not  a  fact  at  all  in  favour  of 
the  Company — quite  the  reverse*  It  imposed  on  them  greater 
care,  and  attention,  and  vigilance  as  to  the  arrangements  required 
to  ensure  the  due  execution  of  their  contract  in  all  particulars, 
and  required  that  their  officers  at  Glasgow  attending  the  train, 
and  at  Carstairs,  should  be  attentive  to  every  thing  necessary  to 
ensure  that  the  passenger  and  his  luggage  should  be  duly  trans- 
ferred at  Carstairs  from  the  carriage  and  van  going  to  Carlisle, 
and  placed  on  those  which  were  to  go  to  Edinburgh  when  they 
arrived  from  the  south.  I  lay  aside  as  being  immaterial  in  the 
circumstances,  the  fact  that  the  luggage  of  the  respondent  had  no 
address.  They  might  have  insisted  on  one  being  put  on.  But 
they  received  the  luggage  as  that  of  a  passenger  going  to  Edin- 
burgh, and  so  were  bound  to  forward  it.  It  is  proved  that  there 
is  no  ticket  put  on  the  luggage  going  to  Edinburgh  by  that  train, 
although  the  very  occasion  on  which  a  ticket  was  most  required. 
As  a  matter  of  fact,  it  is  fully  proved  that  the  Company  undertook 
to  carry  the  passenger's  luggage  as  it  was  delivered  to  them,  to 
Edinburgh ;  and  that  being  the  case,  their  liability  in  law  is  clear. 
All  the  authorities  quoted  by  the  Company  are  quite  inapplicable 
to  the  facts  proved. 

Lord  Mbdwtn.  It  was  not  contended  on  the  part  of  the  rail- 
way that  the  company,  on  taking  into  their  custody  the  luggage  of 
a  passenger  travelling  in  a  railway,  and  placing  it  in  their  luggage 
van,  was  not  liable  for  the  safe  delivery  of  it  at  the  terminus  of  the 
passenger,  but  it  was  argued,  that  if  not  bound  actually  to  look 
after  it  himself,  the  passenger  was  bound  to  enquire  for  it,  and,  at 
all  events,  should  have  his  name  upon  his  luggage,  that  it  might 
be  identified.  In  the  present  case  there  was  no  name  on  his 
portmanteau  and  carpet  bag,  and  he  did  not  enquire  for  them  at 
the  Carstairs  Junction  till  after  the  train  for  Carlisle  was  gone, 
when,  if  not  taken  out,  it  was  too  late.  Had  the  pursuer  inquired 
for  it,  the  loss  would  have  most  probably  not  occurred ;  but  this  is 
not  sufficient  to  justify  the  inference,  or  raise  the  plea  that  the 
loss  arose  through  his  neglecting  to  remind  the  officials  of  the 
company  of  their  duty,  which,  I  think,  as  common  carriers,  lay 
upon  them.  When  the  luggage  was  brought  to  them  at  Glasgow 
it  was  taken  possession  of  by  their  porters,  and  packed  in  the  van 
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without  objection  that  it  had  no  address.     And  I  cannot  find  thatMaj  27. 1852. 
the  law  of  England  shifts  the  responsibility  of  a  carrier  under  such     '^^r^* 
circumstances  as  occur  here.    Nothing  was  rested  on  the  Carrier's  cSedonUn' 
Act  of  William  IV.,  and  therefore,  on  the  whole,  I  am  not  for  ^^^'^^J  Co. 
relieving  the  railway  company  from  this  loss  of  the  pursuer's  lug- 
gage, the  value  of  which  is  proved  in  the  usual  way. 

Lord  Cockburn.  I  am  of  the  same  opinion.  The  facts  of 
the  case  are  few  and  simple.  The  mere  taking  the  luggage,  I 
think,  implied  a  contract  to  re-deliver  it.  The  company  take  the 
man  and  his  luggage  for  a  particular  ticket ;  and  therefore  the 
money,  I  should  think,  is  spread  over  the  whole  concern.  It 
applies  to  the  luggage  as  well  as  the  passenger  himself.  The 
luggage  was  not  addressed.  This  was  very  foolish  on  the  part  of 
the  man ;  but  the  company  take  it  as  it  was.  If  they  should  ad- 
vertise that  they  will  not  took  luggage  without  being  addressed, 
it  would  be  a  great  mercy  to  travellers,  and  a  wise  thing  for  them- 
selves. But  no  matter  how  the  luggage  is  lost.  It  is  lost  to  him ; 
and  the  company  are  liable  for  it  unless  they  shew  that  it  was  lost 
by  his  own  negligence,  which  they  have  failed  to  do. 

Lord  Murray  agreed* 

The  Court  pronounced  an  interlocutor  by  which  they  **  Find 
in  point  of  law,  that  the  company,  by  those  acting  for  them,  un- 
dertook to  convey  the  baggage  as  delivered  to  them  to  Edinburgh, 
along  with  the  pursuer,  and  that  they  failed  to  implement  and  ful- 
fil that  undertaking,  and  did  not  convey  and  forward  said  baggage 
to  Edinburgh,  or  subsequently  deliver  it  to  the  pursuer :  Find 
that  the  value  of  the  lost  effects  has  now  been  ascertained  in 
point  of  fact  by  the  oath  ad  litem.  Therefore,  decern  against  the 
defenders  in  terms  of  the  conclusions  of  the  libel,  and  find  them 
liable  to  the  pursuer  in  the  expenses  of  the  Inferior  Court  pro- 
cess, taxed  at  L.46,  2s.,  besides  the  dues  of  extract :  Find  the 
pursuer  also  entitled  to  expenses  in  this  Court,  and  remit  the 
account  of  the  same  to  the  Auditor  to  tax  and  decern." 

Hope^  OUphcmt  jr  Mackay^  W.S.,  Advocator's  Agents. 
John  Rossy  8.S.C.,  Bespondents'  Agent. 


SECOND  DIVISION. 
McQueen  &  Co.  v.  Nicoll. 

Letter  of  GbUgnlun — Implement — lUegal  Consideration — Bankruptcy. — 
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Circumstances  in  which  Hdd  that  a  letter  obliging  the  writer  to  grant  a 
bill,  being  the  result  of  an  arrangement  under  which  certain  of  his  credi- 
tors acceded  to  the  writer's  discharge  as  a  bankrupt  upon  composition, 
was  granted  for  an  illegal  consideration,  and  could  not  be  enforced. 

Maj  27. 1852.  This  was  an  advocation  from  the  Sheriff-court  of  Dundee. 
M'gT*^^*^  The  action  was  brought  to  enforce  implement  of  an  obligation 
Co.  Nicoll.  contained  in  the  following  letter: — ^*  Yeaman  Shore,  Dundee, 
20th  November  1846.  Messrs  Andrew  McQueen  and  Company, 
iron  merchants,  Glasgow, — Gentlemen,  I  hereby  bind  and  oblige 
myself  to  grant  you  a  bill,  from  Ist  September  1847,  at  six 
months,  for  seventy-five  pounds,  for  value  received.  Fifty  pounds 
of  the  same  to  be  renewed  at  maturity  for  six  months  longer.  I 
am,  gentlemen,  your  most  obedient  servant,     (Signed)     Thomas 

NiCOLL." 

The  defence  was,  that  this  letter  could  not  be  enforced,  the 
defender  having  received  no  value  for  the  same,  and  he  having 
been  concussed  into  granting  it  in  consequence  of  an  arrangement 
made  by  the  defender's  brother  with  the  pursuers,  which  was 
illegal,  under  the  Bankrupt  Act,  2  and  3  Victoria,  cap.  41,  § 
85.  The  facts  were  these : — In  June  1846,  the  Dundee  Iron 
*  ^  Company,  of  which  the  defender  was  a  partner,  became  bank- 
rupt, and  was  sequestrated.  The  pursuers  were  large  creditors 
of  that  Company.  A  composition  was  offered  to  the  creditors, 
which  was  accepted,  and  in  consequence  the  partners  of  the  Com- 
pany were  discharged  under  the  statute  in  August  1846.  This 
letter  was  granted  in  November  thereafter.  The  defender's 
statement  was,  that  his  brother,  who  was  also  a  partner  of  the 
Company,  had  signed  an  obligation  in  name  of  the  Dundee 
Iron  Company,  and  addressed  to  the  pursuers,  obliging  the  Com- 
pany to  grant  their  acceptance  at  six  months  for  £150,  as  soon  as 
they  were  put  in  possession  of  their  discharge,  in  consideration  of 
the  pursuers'  acceding  to  the  offer  of  composition,  and  their  using 
their  endeavours  to  persuade  other  creditors  of  the  Dundee  Iron 
Company  to  do  so.  The  defender's  brother  had  granted  a  bill 
for  one-half  of  that  sum,  which  bill  was  retired  by  him  when  it  was 
due.  The  defender  repudiated  the  arrangement,  but  the  pur- 
suers, by  threats  of  legal  proceedings  and  otherwise,  succeeded 
in  concussing  the  defender  into  granting  the  letter  which  is  the 
foundation  of  the  action,  and  which  the  defender  refuses  to  imple- 
ment for  the  reasons  stated.  There  was  produced  in  process  a 
draft  obligation  by  the  Dundee  Iron  Company  to  John  Robert- 
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flon  and  Co.,  written  in  pencil,  of  the  following  tenor : — "  K  you  May  2^7.  1853. 
succeed  in  persuading  Andrew  McQueen  and  Co.  to  accept  ^^^u'^oT^&i 
composition  of  10s.  p.  £,  and  for  them  to  use  their  endeavours  to  Co.  r.  Kicoli. 
persuade  other  crs.  also,  we  hereby  agree  and  bind  ourselves  to 
grant  you  our  a/ce.  at  6  mo.  p.  £250,  as  soon  as  we  are  put  in 
possession  of  our  discharge." 

The  defender  referred  the  whole  cause  to  the  oath  of  the  pur- 
suers. 

The  Sheriff  found  for  the  pursuers,  holding  that  ^*  the  defender 
having  obtained  his  discharge  under  the  statute  when  he  granted 
said  letter  of  obligation  to  the  pursuers,  he  is  legally  bound  to  im- 
plement the  same.'*  The  defender  advocated  the  cause.  The 
Lord  Ordinary  (Rutherfurd)  "  Finds,  in  point  of  fact,  that  the 
obligatory  letter  upon  which  the  action  is  brought  was  granted  as 
the  result  of  an  arrangement  under  which  the  pursuers  acceded  to 
the  defender's  discharge  upon  composition ;  finds,  in  law,  that  it  * 
was  granted  for  an  illegal  consideration,  and  it  is  therefore  void  as 
a  ground  of  action,  assoilzies  the  defender,  and  decerns,"  &c. 

In  a  note  appended  to  his  interlocutor,  his  Lordship  remarked — 
**  The  question  at  issue,  as  involving  the  only  point  of  legal  and 
'  available  defence,  is,  whether  the  obligation  which  is  the  ground 
of  action  was  granted  for  illegal  consideration.  The  mere  absence 
of  value  would  be  no  defence.  But  the  defender  maintains  the 
obligation  was  illegal,  being  in  contravention  of  the  statute  2  and 
•3  Vict.  cap.  41,  sec.  124,  and  falling  under  sanction  of  nullity. 
That  it  was  granted  after  the  discharge  may  be  of  consequence  in 
the  question  of  evidence,  but  cannot  affect  the  result  if  granted  for 
illegal  consideration.  The  Lord  Ordinary  cannot  read  the  depo- 
sitions without  coming  to  the  conclusion,  that  the  letter  on  which 
the  action  proceeds  was  granted  in  respect  of  the  pursuers'  accept- 
ance of  the  composition.  That  the  parties  were  in  communing 
for  a  sum  to  be  paid,  on  condition  of  the  pursuers'  acceding,  is  clear 
from  both  depositions ;  and  though  they  seem  to  have  avoided  the 
dangerous  word  preference^  the  proposition  contained  in  the  pencil 
draft  is  clearly  illegal  under  the  statute.  It  certainly  does  not  ap- 
pear that  any  obligation  was  written  out  in  terms  of  that  draft ; 
but  it  is  plain  from  the  statement  of  McQueen,  who  was  left  to 
finish  the  transaction,  that  the  pursuers  agreed  to  take  the  re- 
stricted sum  of  L.150;  and  though  there  is  no  evidence  of  any 
v^iting  having  passed  to  that  effect,  McQueen  states  it  was  so  ar- 
ranged, and  Robertson  treats  it  as  an  obligation ;"  and  his  Lord- 
ship refers  to  the  depositions  of  other  parties,  which  leave  no 
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May  27. 1862. doubt  on  bis  mind  "that  tbe  obligatory  letter  on  which  the  action 

'"•v*^    ia  brought  was  granted  for  an  illegal  consideration." 
KTi  *1L       The  pursuer  reclaimed. 

■ 

Logan  and  Deas  were  for  the  reclaimers ;  Patton  and  the  Lord 
Advocate  for  the  respondent* 

The  Court  pronounced  the  following  interlocutor : — "  Refuse 
the  reclaiming  note,  and  adhere  to  the  interlocutor  reclaimed 
against ;  find  the  reclaimer  liable  in  additional  expenses/' 

Lockhart,  Morton^  Whitehead  and  Oreig,  W.S.,  Reclaimers'  Agents.       , 
L.  M.  Macara^  W.S.,  Respondent's  Agent. 


SECOND  DIVISIOSr. 

jjq^  282,  Sim  v.  Watson. 

Process — Advocation — Petition — Alternative  Prayer^ — Sheriff* s  tntei'tocuiof* 

May  27. 1852.     '^'^**  ^^^^  ^^^  reported  verbally  by  Lord  Rutherfurd.     Sim 
^^^'^^T'^    presented  a  petition  to  the  Sheriff  of  Glasgow,  setting  forth  that 

w"t^  ^^  respondent,  Watson,  had  taken  a  house  on  lease  from  him  for 

twelve  months  from  Whitsunday  last,  but  had  not  occupied  it, 
and  therefore  praying  to  have  Watson  ordained  to  furnish  tbe 
house ;  failing  which,  to  find  security  for  the  rent ;  failing  which, 
to  pay  the  rent  of  the  bouse  under  deduction  of  the  interest  be- 
tween and  Whitsunday  next.  .Watson  lodged  answers  to  this 
petition,  denying  that  there  had  ever  been  a  lease  of  the  house, 
and  the  Sheriff-substitute  refused  the  prayer  of  the  petition  and 
assoilzied  the  respondent.  Sim  appealed  to  the  Sheriff-depute, 
who  ^^  decerned  in  terms  of  the  prayer  of  the  petition." 

Watson  thereupon  advocated  the  cause,  and  Lord  Rutherfurd 
now  stated  that  as  there  were  three  alternative  conclusions  in  the 
petition,  and  the  Sheriff  had  decerned  in  terms  of  the  whole  of 
them,  and  farther,  as  the  Sheriff  had  not  pronounced  any  findings 
as  to  the  facts  he  thought  proved,  he  did  not  know  how  to  pro* 
ceed  with  the  case. 

Monro  was  for  the  pursuer ;  Logan  for  the  respondent. 

The  Lord  Justice-Clerk  proposed  to  remit  the  case  back  to 
the  Sheriff,  with  instructions  to  frame  his  interlocutor  in  accord- 
ance with  the  Act  of  Sederunt,  and  to  state  which  of  the  alterna- 
tive prayers  he  intended  to  grant. 
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Lord  Cocrburn.     I  take  a  different  view.     I  am  not  dis-Maj  27. 1S52. 
posed  to  teach  judges  their  duty  at  the  expense  of  litigants,  and  I^.    ^ 
therefore  think  that  the  Lord  Ordinary  should  be  instructed  to  Watson. 
advocate  the  cause  and  dispose  of  it  himself. 

Lords  Mbdwyn  and  Murray  concurred  with  Lord  Cockbum, 
and  the  Court  instructed  the  Lord  Ordinary  accordingly. 

L,  M.  Macara^  W.S.,  Pursuer's  Agent. 

LocJdiart,  Morton^  Widtehead  and  Gi-eigy  W.S.,  Defender's  Agents. 


HOUSE  OF  LORDS. 

Inqlis,  Appellant ;  and  The  Great  Northern  Railway         No.  283. 
Company  and  Others,  ResponderUs. 

Eaakva^ — Action  for  Calls — Cancellation — Bth  VkU^  c.  17 — Authenticar 
Uon  ofBegister  of  Shareholders^  and  of  Minutes  of  Meetings — Power  of  the 
Court  to  aiter  Issue  after  Trial. — ^A  cancellation  of  shares,  and  an  issue  by 
the  company  of  new  shares  in  lieu  thereof  does  not,  any  more  than  a 
forfeiture  of  shares,  destroy  the  company's  right  of  action  for  calls  against 
the  holder  of  the  cancelled  shares  at  the  time  the  call  was  made. 

Where  the  register  of  shareholders  consists  of  several  volumes,  the  com- 
pany's seal  fixed  to  the  last  volume  of  the  series  is  a  sufficient  authentication 
within  8  and  9  Yict,  c.  17,  sec.  9,  to  make  the  register  evidence,  though 
the  name  of  the  defender  as  shareholder  appears  only  in  the  volume  to 
which  the  seal  is  not  attached. 

The  8  and  9  Yict,  c  17,  sec.  161, .which  makes  the  entries  of  minutes 
t>f  meetings  signed  by  the  chairman  thereof  evidence,  does  not  exclude 
other  evidence  of  the  &ct.  It  is  competent,  therefore,  for  the  company 
to  prove  what  was  done  at  those  meetings  by  independent  evidence. 

Where  a  meeting  has  been  a^oomed,  the  signature  of  the  chairman 
to  the  minute  of  the  acyouraed  meeting  is  sufficient. 

The  Judicature  Act)  6  Geo.  lY.,  c  120,  sec  34,  does  not  prevent  the 

Court,  when  directing  a  new  trial,  to  alter  the  issue  which  has  been  tried. 

n 

The  present  action  was  brought  by  the  respondents  for  theMay  17. 1852. 
sum  of  L.34,  being  the  arrears  of  two  calls  on  eight  shares  of  the    ^^t^' 
Great  Northern  Railway  Company,  held  by  the  appellant.     De«  Northern  Rail. 
fences  having  been  lodged  by  the  appellant,  and  the  record  closed,  ^o™pany»  &c. 
an  issue  was  approved  of  by  the  First  Division  of  the  Court  of 
Session,  which  embodied  this  question,  ^^  Whether  the  defender 
(appellant)  is  the  holder  of  eight  shares  of  the  Great  Northern 
Railway  Company,  and  as  such  is  indebted  and  resting  owing  to 
the  pursuers  (respondents)  in  the  amount  of  the  two  calls  before 
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May  17. 1852.  specified."     This  issue  was  tried  by  a  Jury  before  the  Lord  Pre- 
T  T'^'V    ^sident,  on  the  29th  December  1849,  when  a  verdict  was  returned 

inglis  V,  Cireat  '  ' 

Northern  Bail,  for  the  appellant. 
mpan>',  c.      ^  j^yj  ^£  exceptions  was  presented  against  certain  rulings  of  the 
learned  Judge,  which  resulted  in  the  Court,  by  interlocutor  of  9th 
July  1850,  sustaining  the  5th  exception  in  the  bill,  and  granting  ia 
new  trial. 

On  the  29th  November  1850,  the  respondents  moved  the  Court 
'^  to  alter  the  issue,  by  deleting  therefrom  the  following  words  at 
the  beginning  thereof,  viz.,  *  'Whether  the  defender  is  the  holder,' 
and  substituting  therefor  the  words,  ^  Whether  the  defender  was, 
at  the  date  of  making  the  calls  after*mentioned,  respectively  the 
holder  ?'  '*  The  reason  assigned  for  making  this  application,  as 
appeared  from  a  minute  lodged  by  the  respondents,  was,  that  the 
respondents,  under  the  provisions  of  the  Companies'  Clauses  Con- 
solidation Act,  had  declared  the  appellant's  alleged  shares  forfeited 
by  a  resolution  of  the  directors,  on  27th  August  1850;  that  this 
resolution  had  been  confirmed  at  the  half-yearly  general  meeting 
of  the  company,  held  on  the  29th  of  August  following ;  and,  far- 
ther, that  on  26th  September  1850,  the  directors  of  the  company 
had,  under  the  powers  conferred  on  them  by  the  ^^  Great  Norfhem 
Railway  Acts  Amendment  Act,"  12th  and  13th  Vict.,  cap.  84, 
cancelled  the  shares  which  had  been  previously  forfeited. 

In  answer  to  the  motion  thus  made,  the  appellant  pleaded,  that 
the  proposed  alteration  on  the  issue  was  incompetent ;  more  espe- 
cially as  the  ground  assigned  therefor  was  solely  attributable  to  a 
change  of  circumstances  caused  by  the  respondents  themselves. 
And  it  was  farther  explained,  that  the  respondents,  by  the  forfeit- 
ure and  cancellation  of  the  shares  in  question,  and  the  issue  of 
certain  new  shares  in  lieu  of  those  which  they  had  cancelled,  had 
raised  a  larger  sum  than  that  which  was  represented  by  the  cai^ 
celled  shares,  including  the  calls  sued  for.     Thus — 

One  old  share,  value,  .  .  -        L.25    0    0 

Deposit  paid  thereon,  -  -  -  3  15    0 


Diflference,     -  -  -  -  -        L.21     5    0 

Amount  raised  in  lieu  thereof,  viz. : — two 

L.12,  10s.  shares  issued  at  L.ll,  12s.  6d.,  23    5    0 


Surplus  per  share,  -  -  L.2    0    0 

The  First  Division  of  the  Court  of  Session  pronounced  an  inteiv 
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locutor  allowing  the  alteration  of  the  issue  to  be  made.    The  altered  ^7  ^7. 1 852. 
issue  was  tried  by  a  special  jury  before  Lord  Robertson,  on  24th j  '^T*j^' 
March  1 85 1 ,  when,  in  order  to  prove  that  the  appellant  was  a  share-  Northern  Rail. 
holder  in  the  conipany»  the  respondents  tendered  as  the  statutory  ^^""P*°y»  *^ 
evidence  of  the  fact,  a  series  of  volumes  purportmg  to  be  the  register 
of  shareholders.    The  last  volume,  called  the  supplemental  volume, 
contained  a  recapitulation  of  the  contents  of  the  other  volumes, 
and  ako  the  seal  of  the  company,  but  the  seal  was  attached  to  such 
last  volume  only,  and  not  to  the  volume  in  which  the  appellant's 
name  appeared*     The  appellant's  counsel  objected  to  the  admis- 
sion of  this  register  as  not  being  in  terms  of  the  statute,  but  Lord 
Robertson  ruled  that  it  was  admissible,  and  to  this  ruling  the 
counsel  for  the  appellant  excepted. 

To  prove  that  the  calls  were  made,  the  respondents  produced 
in  evidence,  certain  minutes  of  the  finance  committee,  making  the 
calls  in  question  ;  and  upon  its  beuag  objected,  that  there  was  no 
evidence  of  the  appointment  of  such  finance  committee,  the  re^ 
spondents  further  tendered  minutes  of  the  board  of  directors  of 
the  18th  and  1 9th  August  1846,  and  also  of  the  1st  September 
1846.  The  minute  of  the  18th  August,  contained  the  appoint- 
ment of  the  finance  committee,  but  that  minute  was  not  signed  by 
the  chairman.  It  however  terminated  with  the  following  resolu- 
tion, **  that  the  board  do  now  adjourn  till  to-morrow  at  1 1  o'clock," 
and  the  minute  of  the  19th  August  commenced  as  follows :  *^  At 
the  meeting  adjourned  from  yesterday,"  and  that  minute  had  the 
signature  thereto  of  the  chairman,  at  such  adjourned  meeting, 
who  was  also  the  chairman  at  the  meeting  held  on  18th  August. 
The  secretary  of  the  company  deponed  that  this  was  one  con- 
tinuous meeting  and  minute ;  he  also  stated  that  he  was  present 
when  the  finance  committee  was  appointed,  and  he  proved  that 
the  minutes  of  1st  September  1846,  began  thus,  ^^  minutes  of  the 
last  meeting,  held  18th  August,  read  and  confirmed."  This  min- 
ute was  signed  by  the  chairman.  The  appellant's  counsel  ob- 
jected at  the  trial,  that  the  evidence  of  the  appointment  of  the 
finance  committee  was  not  admissible,  because  the  minute  of  the 
18th  August  was  not  signed.  This  objection  was  however  re- 
pelled, and  the  evidence  received,  whereupon  the  appellant's 
counsel  tendered  their  second  exception. 

The  jury  found  a  verdict  in  favour  of  the  respondents,  and  the 
exceptions  having  been  afterwards  argued  before  the  First  Divi- 
sion of  the  Court  of  Session,  their  Lordships,  by  an  interlocutor  of 
9th  July  1851,  disallowed  the  same.     There  were  other  excep- 

2d2 
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May  17.  i852.tion8,  but  these  were  not  insisted  on.     Against  this  judgment  the 

I   r     G    f&PP^Uants  now  appealed. 

Northern RaU.     BetheU^  Q.C.,  and  Anderson^  Q.C.9  for  the  appellants;  Phip* 

Company,  &c.  ^^  f^j.  ^^  respondents.  The  argument  was  heard  on  the  19th 
and  20th  April  last,  when  their  Lordships  took  time  to  consider 
their  judgment  which  was  now  delivered.  The  sections  of  the 
statutes  relied  on,  and  the  authorities  from  the  reports  which  are 
relevant  to  the  argument,  will  be  found  sufficiently  stated  in  the 
Lord  Chancellor's  judgment. 

Lord  Chancellor.  This  was  an  action  brought  by  the 
Great  Northern  Railway  Company,  against  a  holder  of  a  few 
shares,  for  two  calls,  amounting  together  to  L.34.  The  right  to 
bring  the  action  in  Scotland  is  given  by  the  8th  and  9th  Vict.  c. 
16,  sec.  164,  which  Act  is  incorporated  in  the  9th  and  10th  Vict, 
chap.  71,  (local,)  being  the  Act  establishing  this  railway  company, 
and  although  some  argument  was  raised  upon  the  particular 
wording  of  the  clause,  yet  I  think  that  it  gives  to  the  company  all 
the  remedies  provided  by  the  Companies*  Clauses  Consolidation 
(Scotland)  Act,  1845. 

The  first  question  raised  before  your  Lordships,  was,  that  the 
Court  below  had  no  power  to  alter  the  issue.  This  objection  de- 
pended upon  the  6th  of  George  IV.,  chapter  120,  section  34, 
which  gives  power  to  the  Court  to  direct  a  proper  issue,  or  to  alter 
the  issue  as  delivered,  and  which  provides  that  if  either  party 
should  object  to  the  issue  as  sealed  by  the  Court,  he  may  within 
ten  days  apply  to  the  Court,  and  the  Court  may  make  such  order 
aa  the  justice  of  the  case  may  require,  which  order  shall  be  final. 
Under  this  statute,  it  is  insisted  that  the  Court  had  no  power  to 
alter  the  first  issue.  Several  decisions  on  this  legislative  provi- 
sion were  cited  at  the  bar,  but  they  do  not  apply  to  the  case  be- 
fore the  house,  and  it  was  at  last  admitted  by  the  counsel  for  the 
appellant,  that  the  point  had  never  been  decided.  The  finality 
mentioned  in  section  34,  refers  to  the  issue  as  settled,  but  that 
section  contains  no  terms  of  restriction  or  exclusion  to  prevent 
the  Court  when  directing  a  new  trial  to  direct  an  issue  better  cal- 
culated to  meet  the  justice  of  the  case,  than  the  first  proved  to  be, 
and  I  am  of  opinion,  that  they  have  that  power,  and  that  this  ob- 
jection cannot  be  sustained. 

Your  Lordships  have  already  seen  why  the  issue  was  altered, 
but  this  requires  a  little  further  explanation.  The  8th  and  9th  of 
Vict.,  cap.  17,  sec.  27,  enacts,  that  in  any  action  or  suit  to  be 
brought  by  the  company  against  any  shareholder  to  recover  any 


. 
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money  due  for  any  call,  it  shall  be  sufficient  for  the  company  to  May  17.  ]8u2. 
aver  that  the  defender  is  the  holder  of  one  share  or  more  in  the  ^*^^^*^ 
company,  and  is  indebted  to  the  company  in  the  sums  claimed ;  Northern  Rail 
and  by  the  28th  sec.  it  is  enacted,  that  on  the  trial  or  hearing  of  Company,  &c. 
such  action  or  suit,  it  shall  be  sufficient  to  prove  that  the  defender 
at  the  time  of  making  such  call  was  a  holder  of  one  share  or  more 
in  the  undertaking,  and  that  such  call  was  in  fact  made  and  such 
nptice  thereof  given  as  directed  by  this  or  the  special  Act.  Now 
the  new  issue  adopted  the  very  terms  of  section  28,  which  by  law 
would  .equally  have  applied  to  the  first  issue  which  was  framed 
under  section  27,  and  it  would  not  have  been  necessary  to  have 
altered  the  first  issue,  if  the  shares  had  not  been  cancelled  sub- 
sequently to  bringing  the  action.  It  is  quite  settled  that  the  term 
^'  is"  means  ^'  at  the  time  of  calls  made,"  Belfast  and  County 
Lfaton  Railway  Company  v.  Strange^  1st  Exchequer  Reports,  739. 
And  the  statute  has  received  a.liberal  construction.  East  Lancet 
shire  RaUtoay  Company  v.  Croxton^  5.th  Exchequer  Reports,  287. 
The  provisions  of  the  Companies'  Clauses  Consolidation  Act 
which  apply  to  this  case,  enable  the  company  to  enforce  the  pay- 
ment of  call?  by  action  or  suit,  and  give  power  to  the  company  to 
forfeit  shares  for  non-payment  of  calls,  whether  the  company  have 
sued  for  the  amount  of  such  calls  or  not.  And  it  has  been  decided 
that  this  right  to  declare  shares  forfeited  is  not  an  alternative 
remedy  with  the  right  of  action,  but  that  the  words  of  the  Act 
are  cumulative,  Crreat  Northern  Railway  Company  v.  Kennedy^ 
4th  Exchequer  Reports,  417.  And  indeed  it  is  not  disputed  by 
the  appellant  that  if  the  shares  in  question  had  been  merely  d^ 
clared  to  be  forfeited,  the  right  of  action  would  have  remained. 
But  it  was  insisted  that  the  cancellation  superinduced  upon  the 
forfeiture,  and  the  issue  of  new  shares  dissolved  the  contract  and 
destroyed  the  right  of  action.  The  power  to  cancel  the 
shares  was  given  to  this  company  by  12  and  13  Vict.,  cap. 
84,  (local)  which  enacted  that  where  the  market  price  of  shares 
which  might  be  forfeited  for  non-payment  of  calls  should 
be  such  as  to  render  it  impossible  for  the  company  to  sell 
the  same  so  as  to  realise  a  sum  equal  to  the  arrears  of  calls 
due,  it  should  be  lawful  for  the  company  to  cancel  the  same  shares 
and  to  issue  so  many  new  shares,  and  of  such  nominal  amount,  a3 
they  might  think  fit,  provided  that  the  capital  to  be  represented 
by  such  new  shares  should  not  in  the  whole  exceed  the  capital 
represented  by  the  unpaid  portion  of  the  shares.  After  a  decla- 
ration of  forfeiture,  the  directors  ultimately,  in  September  1850, 
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May  17. 1852.  Cancelled  tbe  shares  in  question,  and  this  was  long  after  the  in- 

'^'^"^^"^^    stitution  of  the  actioxl. 
jForthOTiRaU.     ^^^  unless  some  solid  distinction  can  be  shewn  as  regards  tbe 
Company,  &c.  interest  of  the  shareholder,  between  forfeiture  and  cancellaHon,  it 
appears  to  me,  my  Lords,  that  the  same  rule  must  prevail  as  to 
both.     Much  argument  was  raised  upon  the  right  to  issue  new 
shares  so  as  to  make  up  the  amount  of  capital  in  the  company, 
but  it  does  not  appear  to  me  that  this  is  an  objection,  if  it  be  one, 
which  it  is  competent  to  the  appellant  to  make.     The  Companies' 
Clauses  Consolidation  Act  provides  in  every  way  for  tbe  real 
interests  of  the  shareholder,  even  after  forfeiture.     And  in  tbe 
Oreat  Northern  Raiiwai/  Company  v.  Kennedy^  (cited  above),  Mr 
Baron  Parke  and  Mr  Baron  Alderson  were  both  of  opinion  that 
if  the  forfeited  shares  were  converted  into  other  shares,  the  share- 
holder against  whom  an  action  for  calls  had  been  brought,  would 
be  entitled  to  the  benefit,  in  satisfaction  pro  tanto^  so  that  on  ap- 
pljring  to  the  Court  to  stay  proceedings  on  payment  of  the  portion 
of  the  debt  and  costs,  beyond  the  value  of  the  new  shares,  the 
Court  would  stay  the  proceedings  accordingly.    If,  therefore,  tbe 
forfeiture  of  shares,  and  the  conversion  of  them  into  other  shares, 
where  there  is  no  direct  power  to  cancel  the  original  shares  and 
to  issue  new  ones,  would  give  the  original  shareholder  any  benefit 
to  which  he  might  be  entitled,  after  payment  of  the  calls  and 
costs ;  it  cannot  vary  the  case  that  a  direct  power  is  given  to  the 
company  to  cancel  shares  and  issue  new  ones,  for  the  right  of  the 
shareholder  to  the  benefit  of  the  new  shares  would  be  precisely 
the  same  as  in  the  first  case.     The  power  to  cancel  only  arises 
where,  after  forfeiture,  the  arrears  of  calls  cannot  be  raised  by  a 
sale,    and   therefore   the   right   of  action  to    recover   the   de^ 
ficiency    remains  in    the    company.      This  view    of   the    case 
answers  the  objection  which  was  strongly  urged  at  your  Lord- 
ship's bar,   that  the  alteration  of  the  first  issue  excluded  the 
appellant  from  shewing  that  a  change  of  interest  bad   taken 
place,  because  that  could  not  go  in  bar  of  tbe  action,  but 
the  defender  would  be  entitled  to  any  benefit  to  be  derived  from 
such  change,  notwithstanding  the  recovery  in  the  action  ;  and  the 
interlocutors,  I  think,  have  reserved  to  the  appellant  the  means 
of  enforcing  any  rights  to  which  he  is  entitled; 

At  the  trial  of  the  second  issue,  the  counsel  for  the' appellant 
tendered  evidence  to  prove  the  cancellation  of  the  stock  and  the 
issue  of  new  shares,  &c.,  but  that  evidence  was  rejected  by  the 
^earned  Judge  who  tried  the  cause.    And  his  rejection  of  that 
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evidence  formed  part  of  the  bill  of  exceptions.     Now,  Lord  Ful-  May  17. 1852. 
lerton,  in  delivering  his  opinion  in  the  Court  of  Session,  upon  the  ^  \^^1!:'  ^ 

«        .  I.    1       1  Ml      ^  •  V  11         1  •  i.    I      Inglis  V.  Great 

heanng  of  the  bill  of  exceptions,  observed  that  this  part  of  the  Northemi(aii* 
bill  of  exceptions  was  not  insisted  on,  as  the  cancellation  of  the  ^^"P*°y»  **^ 
shares,  if  it  had  any  effect,  might  receive  it  in  the  accounting  on 
that  head,  of  which  the  pursuers  admitted  the  competency,  not- 
withstanding the  verdict*     This,  my  Lords,  appears  to  me  to  be 
conclusive  upon  this  head. 

The  appellant's  remaining  objections  are  technical  ones.    The 
first  objection  was,  to  the  reception  in  evidence  of  the  register  of 
shareholders.    The  law  enables  companies  to  produce  their  regis- 
ters as  evidence,  but  provides  that  the  book  should  be  authenti- 
cated by  the  common  seal  of  the  company  being  aflSxed  thereto. 
The  objection  was,  that  the  register  was  contained  in  several 
volumes,  and  that  the  last  of  the  series  only  had  the  common  seal  of 
the  company  affixed  to  it.    There  were  several  very  bulky  volumes 
—they  followed  each  other  alphabetically  and  consecutively,  and 
manifestly  formed  part  of  the  same  series ;  and  the  last  volume 
contained  not  only  a  completion  of  the  register,  but  (which  was 
not  required  by  the  Act  of  Parliament),  at  the  end  of  it,  and  be- 
fore the  seal,  a  recapitulation  of  the  contents  of  the  preceding 
volumes.    They  were  laid  upon  the  table  of  this  house,  and  every 
volume  was  a  ponderous  one.     The  contention  was,  that  instead 
of  being  enclosed  in  several  bindings  for  the  sake  of  convenience^ 
they  ought  to  have  been  bound  in  one  volume,  which  would  have 
rendered  it  impossible  to  make  use  of  them  in  the  course  of  busi- 
ness.   I  think,  my  Lords,  it  would  be  contrary  to  the  real  mean* 
ing  and  spirit  of  the  Act  to  put  this  restricted  construction  upon 
it.     These  volumes  did  together  constitute  a  book,  containing  a 
register  of  the  shareholders,  to  which  the  common  seal  of  the 
company  was  properly  affixed.    I  rather  think  that  if  the  common 
seal  had  been  affixed  to  every  volume,  the  appellant  would  have 
considered  the  register  still  more  objectionable. 

The  next  exception  to  the  ruling  of  the  Judge,  was,  that  the 
evidence  of  the  appointment  of  the  finance  committee,  which  was 
necessary  in  order  to  prove  the  call,  was  not  admissible,  because 
a  minute  of  a  board  of  the  18th  of  August  1846,  at  which  the 
finance  commitee  was  appointed,  was  not  signed.  Now  this  board 
was  adjourned  to  the  19th  of  the  same  month,  and  the  minute  of 
the  adjourned  meeting  is  signed.  The  secretary  to  the  company 
swore  that  it  was  one  continuous  meeting  and  minute,  and  that 
the  next  meeting  was  on  the  1st  of  September,  and  that  the 
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May  17. 1852.  minute  of  it  begins — ^^  The  minutes  of  the  last  meeting,  held  18th 
In  lis  G  t ^^S^^^'  ^^^^  ^^^  confirmed" — treating  the  18th  and  19th  as  one 
Northern  Rail,  meeting.  This  is  confirmed  by  the  books.  At  all  these  meetings 
Company, &c  j^^  Amtell  was  in  the  chair;  and  he  signed  both  the  minutes  of 
the  adjourned  meeting  of  the  19th  of  August,  and  of  that  of  the 
1st  of  September,  and  on  the  27th  of  September,  at  a  meeting, 
the  minute  of  which  was  regularly  signed  by  the  chairman,  all 
committees  were  reappointed,  and  all  these  proceedings  took  place 
before  the  first  call.  The  objection  was  founded  upon  the  1 01  st  sec- 
tion of  the  Companies'  Clauses  Consolidation  Act,  which  required 
entries  of  minutes  to  be  signed  by  the  chairman  of  each  meeting, 
and  makes  such  entries  evidence.  Bot  independently  of  the  evi- 
dence furnished  by  the  books  of  the  company,  the  fact  of  the  due 
appointment  of  the  finance  committee  was  proved  by  a  witness,  and 
his  evidence  was  admissible  evidence,  for  the  Act  confers  a  privilege 
but  does  not  exclude  other  evidence  of  the  fact.  It  is  not  neces- 
sary to  make  any  further  observation  on  these  points,  inasmuch 
as  tiie  validity  of  the  minutes  as  signed,  and  the  admissibility  of 
the  other  evidence  will  be  ruled  by  your  Lordships  in  favour  o( 
the  respondents  upon  the  authority  of  Miks  v.  Bought  3d  Queen's 
Bench  Reports,  845. 

The  result  is,  that  all  the  objections  urged  by  the  appellant's 
counsel  at  your  Lordship's  bar  have  failed,  and  therefore  I  b^  to 
move  that  the  appeal  be  dismissed,  with  costs. 
Interlocutors  affirmed  with  costs. 

Iitglis  and  Leslky  W.S.,  Edinburgh,  and  >  Agents  for  the  Ap- 

Law^  Holmes^  Anton  and  TurnbuU,  Westminster,  /      pellants. 

Gibsmi- Craig,  Dalziel  andBrodky  W.S.,  Edinburgh,  andl  Agents  for  the 
Baxter,  Rose  and  Norton,  Westminster,  J      Respondents. 
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FIRST  DIVISION. 

No.  284.  M'EwAN  v.  Donald. 

l)d>t — Bent — Cautionary  Obligation — Law  Agent, — Circumstances  in 
which  a  cautioner  for  rent,  who  was  also  law  agent  for  the  principal 
debtor,  who  had  absconded,  was  held  liable  for  the  balance  of  rent  due 
May  28. 1852.  by  the  latter. 

M^wMtTT        ^^  ^*^  *  suspension  at  the  instance  of  M'Ewan  of  a  charge 
Donald.         on  an  extract-decree  of  the  Sheriff  of  Lanarkshire  to  make  pay- 
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ment  of  the  sum  of  L.IO  sterling,  being  a  half  yearns  rent  claimed  May  28. 1852. 

from  him  as  cautioner,  in  the  circomBtances  which  will  be  found  „^i!**''^^*^ 

set  forth  in  the  findings  of  the  Lord  Ordinary's  interlocutor.   The  Donald. 

liability  of  M^wan  was  pleaded  in  respect  of  the^foUowing  letter 

signed  by  himself  and  Charles  Cowan,  a  brother  of  the  debtor : — 

"  Sir, — ^We  hereby  become  bound  to  see  you  paid  the  rent  of  a 

shop  in  Cowcaddens,  to  be  let  by  you  to  Mr  Andrew  Cowan, 

irom  Whitsunday  1846  to  Whitsunday  1847,  said  rent  bemg  £20 

sterling,  and  to  be  payable  half-yearly  or  quarterly  as  you  may 

wish.    We  are,  Sir,  your  obedient  servants,  William  M*Ewan, 

24.  St  Vincent  Place.    Charles  Cowan,  Kockvilla  Factory." 

The  Lord  Ordinary  (Bobertson)  pronounced  the  following  in- 
terlocutor : — "  The  Lord  Ordinary  having  heard  parties'  procu- 
rators on  the  dosed  record  and  whole  process,  finds  that  the  sus- 
pender, along  with  Charles  Cowan,  became  bound  to  see  the 
charger  paid  the  rent  of  a  shop,  to  be  let  by  him  to  Andrew 
Cowan,  from  Whitsunday  1846  to  Whitsunday  1847,  being  L.20, 
payable  half-yearly  or  quarterly,  as  the  charger  might  wish ;  finds 
that  Andrew  Cowan,  having  entered  into  possession,  appears  to 
have  left  the  shop  and  absconded,  and  a  demand  having  been 
made  on  the  suspender  for  the  sum  of  L.8,  as  the  balance  of  the 
rent  due  at  Martinmas  1846,  the  said  sum  was  paid  by  him,  and 
a  receipt  taken  ^  on  account  of  his  cautionary  obligation  for  An- 
drew Cowan ;'  finds  that  the  said  shop  was,  with  the  knowledge 
and  approbation  of  the  suspender,  sublet  to  a  person  of  the  name 
of  Corrie,  from  the  Ist  February  1847  to  the  then  ensuing  Whit- 
sunday, the  suspender  having  undertaken,  by  letter  of  29th 
January  1847,  to  arrange  with  Mr  Corrie  for  that  period,  and,  in 
the  postscript  to  which  letter  he  writes — ^  I  will  pay  you,  in  terms 
of  my  letter,  the  rent  due  at  Whitsunday ;'  finds  that,  on  the  1st 
February  1847,  the  suspender  received  from  Mr  Corrie  L.3  to 
account  of  the  rent  payable  from  that  date  till  Whitsunday,  said 
rent  being  L.5,  10s.,  and  agreed  to  pay  three-fourths  of  any  taxes 
which  Mr  Corrie  might  pay  for  the  year  from  Whitsunday  1846 
to  Whitsunday  1847  ;  and  on  the  6th  of  February  1847,  the  sus- 
pender farther  received  from  Corrie  the  sum  of  L.2,  for  which  he 
granted  a  receipt,  as  the  balance  of  the  rent  up  to  the  said  term 
of  Whitsunday ;  finds  that  the  suspender  never  paid  any  part  of 
this  sub-rent  to  the  charger,  to  whom  the  sum  of  L.IO  for  the  half 
yearns  rent,  from  Martinmas  1846  to  Whitsunday  1847  is  still 
due ;  finds  that,  as  Charles  Cowan  and  Andrew  Cowan  can  neither 
of  them  be  traced,  the  action  before  the  Sherifi*  was  well  directed 
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May  28. 1852.  against  the  suspender ;  and  in  respect  of  the  terms  of  the  original 
'^^v""*^  cautionary  obligation,  as  construed  by  the  suspender's  letter  and 
Donald.  '  whole  conduct,  and  also  in  respect  of  what  actually  occurred  rela- 
tive to  the  possession  of  the  premises  after  Andrew  Cowan  had 
left  the  same ;  finds  that  the  suspender  is  liable  in  the  half-yeai^s 
rent  concluded  for ;  therefore,  repels  the  reasons  of  suspension, 
remits  iimplidter  to  the  Sheriff,  and  decerns ;  finds  the  suspender 
liable  in  expenses,"  &c. 

The  suspender  reclaimed. 

Moncrieff  and  PatUaon  for  the  reclaimer.  M^Ewan  is  bound 
expressly  as  cautioner,  with  Andrew  Cowan  as  principal,  and 
Charles  Cowan  as  co-cautioner.  We  plead  that  our  principal 
should  be  discussed,  or  our  co-cautioner  called^  The  only  excep-^ 
tions  to  this  are,  jfir^^  where  the  principal  is  bankrupt ;  second^  where 
the  principal  or  co-obligant  are  out  of  the  country.  This  is  dif- 
ferent from  the  ordinary  defence  of  aU  parties  not  called,  where  if 
the  pursuer  don't  know  the  addresses  of  the  parties,  the  defender 
is  bound  to  furnish  them  or  give  up  his  defence.  Here  the  pur- 
suer selected  his  own  obligants  in  the  bond,  the  principal  as  his 
own  tenant,  and  the  onus  of  proving  that  he  is  out  of  the  country 
lies  upon  him. 

E.  S.  Gordon^  contra.  This  case  falls  within  the  exceptions  to 
the  general  rule.  The  defender  is  agent  for  Andrew  Cowan,  so 
that  the  objection  comes  ill  from  him.  Charles  Cowan  is  brother 
to  Andrew.  Every  exertion  has  been  made  to  find  out  the  address 
of  these  parties  but  in  vain.  We  are  entitled  to  assume  that  these 
parties  are  out  of  the  country,  since  their  own  agent  don't  know 
where  they  are. 

The  Lard  Advocate  for  the  pursuer  was  not  called  on. 

Lord  Ivoey.  This  defender  is  agent  for  Andrew  Cowan,  and 
must  have  been  in  communication  with  him.  The  case  of  Gam- 
mellj  1st  July  1825,  is  in  point. 

LoBD  Fbesident.  The  defender  admits  that  he  was  Andrew 
Cowan's  agent.  If  his  agent  can't  find  him  out,  surely  the  pur- 
suer is  not  bound  to  do  so.    The  case  is  free  from  doubt. 

Lord  Cuninghame  concurred. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor^ 
*^  with  the  variation,  that  instead  of  remitting  aimpUciter  to  the 
Sheriff,  they  find  the  letters  orderly  proceeded  and  decern,  and 
find  the  reclaimer  liable  in  additional  expenses." 

James  Belly  S.S.C,  Agent  for  Suspender. 
J,  A.  Macrae,  W.S.,  Agent  for  Charger.    , 
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Maconocuie  r.  The  Governors  of  the  Trinity  Hospital  of   j^^^  285. 

Edinburgh. 

Held  that  it  is  not  enough  to  entitle  a  party  to  pursae  an  action  of  re- 
duction-improbation,  and  declarator  of  non- entry  as  superior — ^he  having 
succeeded  to  the  superiority  as  singular  successor — ^that  he  has  produced 
an  instrument  of  sasine  in  the  superiority  in  his  &your,  but  that  the  vas- 
sal has  a  right  to  insist  for  production  of  the  warrants  of  his  infeftment, 
and  all  mid-couples  connecting  him  with  the  former  superior. 

This  was  an  action  of  reduction-improbation,  and  declarator  of  May  28. 1862. 
non-entry  as^ainst  the  defenders,  as  vassals  of  the  lands  of  Maiden-.,         , . 

.^    .  -  ,  Maconochie  r. 

craig.  Park,  and  others,  of  which  the  pursuer  alleged  he  was  supe- Governors  of 

Trinifv  lino. 

rior.  It  appeared  that  before  1800  the  plenum  dominium  aSpitai  &c. 
to  both  property  and  superiority  stood  vested  in  the  defenders. 
The  dominium  utile  was  separated  by  a  feu  right  which  the  de- 
fenders granted  to  Sir  James  Stirling,  Bart.,  with  relative  sasine 
in  his  favour,  dated  18th  February  1800.  The  dominium  direc- 
turn  was  afterwards  (in  terms  of  certain  intermediate  articles  of 
roup)  conveyed  to  Mr  Kerr  of  Blackshiels,  14th  May  1800 ;  and 
it  is  as  singular  successor  under  this  superiority  title  1;^at  the  pur- 
suer now  claims  right.  In  his  summons  he  set  forth  that  he  had 
acquired  the  superiority  in  virtue  (1.)  of  a  crown  charter  of  resig- 
nation in  favour  of  Kerr,  dated  2d  June  1800;  (2.)  disposition  and 
assignation  by  Kerr  to  the  Earl  of  Mortoq,  which  specially  con- 
veyed the  unexecuted  precept  of  sasine  contained  in  the  said 
crown  charter ;  (3.)  disposition  and  assignation  by  the  Earl  of  Mor- 
ton to  the  pursuer,  specially  conveying  the  unexecuted  precept  of 
sasine ;  and  (4.)  sasine  following  thereon,  dated  3l8t  March,  and 
recorded  22d  April  1802.  In  the  meanwhile  the  dominium  utile 
had  been  reacquired  by  the  defenders  from  Sir  J-  Stirling,  by  dis- 
position dated  23d,  and  on  which  sasine  followed  27  th  February 
1801. 

It  appeared  that  the  vassals  had  never  recognised  the  pursuer 
as  their  superior,  had  paid  to  him  no  feu-duties,  nor  had  they  ob- 
tained from  bim  any  renewal  of  their  investiture,  and  that  they 
had,  so  late  rs  1847,  paid  to  Mr  Kerr's  trustees  the  arrears  of  feu- 
duty,  amounting  to  since  1802.  They  now  being  called 
on  by  the  pursuer  to  take  an  entry  for  a  composition  of  a  year's 
rent,  refused  to  do  so ;  and  the  pursuer  brought  this  action  to  have 
the  disposition  from  Sir  J.  Stirling,  and  infeftment  following  there- 
on, reduced,  and  all  other  deeds  affecting  the  lands  set  aside^  and 
to  have  declarator  of  non-entry  against  the  vassals.    The  convey- 
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May  28. 1852.  ance  to  Kerr  contained  a  condition  that  he  should  enter  all  vassals 
J-  , .  for  an  elusory  duty,  and  each  conveyance  contained  this  clause^ 
Governors  of  which  also  appeared  in  the  pursuer's  sasine.  But  he  demanded 
plS^c.    "   ^  ^^  yearns  rent  of  composition. 

The  pursuer  did  not  produce  the  assignation  from  Kerr  to  Lord 
Morton,  and  in  these  circumstances,  amongst  other  defences,  the 
defenders  pleaded  that  the  pursuer  had  produced  no  good  or  valid 
title  to  the  superiority  of  the  lands  in  question ;  that  his  infeft- 
ment  has  no  warrant  in  any  of  the  titles  produced ;  his  right  to 
be  infeft  rests  on  the  mere  assertion  of  a  notary. 

The  Lord  Ordinary  (Ivory)  sustained  this  defence,  and  assoilzied 
from  the  whole  conclusions  of  the  libel,  and  decerned  with  ex- 
penses. In  his  note,  after  pointing  out  that  the  amount  of  compo- 
sition asked  from  the  defenders  gave  them  a  material  interest  in 
objecting  to  the  pursuer's  title,  he  proceeds  to  say,—  ^*  But  even  had 
it  been  otherwise,  it  is  thought  they  (the  defenders)  are  warranted 
in  insisting  that  the  pursuer  shall  produce  a  complete  progress. 
It  is,  no  doubt,  laid  down,  (Stair^  2,  4,  6,)  that,  in  the 
general  case,  *  Superiors  nor  their  donators  need  not  instruct 
their  superiors'  right,  but  the  vassal  must  acknowledge  it,  or 
disclaim  him  upon  his  peril,'  But  the  same  authority  expressly 
adds, — that  this  *  will  not  hold,  if  the  right  of  superiority  be 
newly  acquired^  and  no  infeflment  given  to  the  vassal  or  his  prede- 
cessors by  virtue  thereof  J  And  in  another  passage,  he  still  farther 
says, — that  *  disclamation  taketh  no  place,  if  it  proceed  through 
ignorance  upon  any  probable  ground,  which  may  several  ways 
occur :  Firsts  as  to  the  whole  fee,  when  the  case  is  not  betwixt  the 
first  superior  and  the  first  vassal^  but  betwixt  their  successors :  as,  if 
the  vassal  should  deny  a  person  to  be  his  superior's  heir  in  that 
superiority  through  any  doubtfulness  of  his  being  lawful  heir,'  &c. : 
— but  *  much  morcj  lohen  the  superior  is  singular  successor  to  the  first 
superior  ;  or  the  vassal  singular  successor  to  the  former  vassaly*  {Ibidy 
2,  11,  29).  Banktoji  (2,  11,  24,)  is  no  less  distinct :— *  Where  the 
pursuer  is  singular  successor  in  the  superiority^  he  will  be  obliged  to 
produce  his  progress  thereto,  before  the  defender  be  bound  to 
answer  ;  unless  the  defender  has  formerly  owned  his  right  by  taking 
charters  from  him.'  And  so,  accordingly,  it  was  decided,  E,  Queens- 
ferry y  18th  January  1681,  D.  3557  ;  which  differs,  in  this  respect, 
from  the  pursuer's  authority  of  Innes  supra,  where  the  ^  vassal  or 
his  author  had  once  recognised  the  pursuer  as  superior ^  by  taking  an 
entry  from  him.'  Nay,  the  present  learned  Professor  of  Scots  Law 
.lays  tlie  rule  broadly  down,  even  in  the  general  case, — that,  *  ac- 
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cording  to  modern  practice,  the  superior  may  be  required  to  pro-M^^28^62. 
duce  his  title,  so  that  the  vassal  may  be  satisfied  that  he  is  entitled  ^^^^^^^^  ^^ 
to  enter  him,  and  can  give  a  valid  entry.'— More'*  Illust.,  p.  207.  ^^^"^^Jf 

Ro8s  and  Dean  of  Facultyy  for  pursuer,  cited  Stewarty  9th  Feb-       ' 
ruary  1749,  Kilk.  389 ;  GilUnpiey  24th  July  1764,  D.  2860 ;  Craig, 
10th  July  1838, 16,  S.,  1332,  and  2  Rob.,  446;  Innes,  20th  No- 
vember 1844,  7  D.  141 ;  Stair,  2,  4,  6 ;  Ersk.  2,  5,  41. 

Macfarlane  and  H.  Hobertson  contra,  Ersk.  2,  3,  38. 

Lord  Pbesident.  It  has  been  contended  on  the  part  of  the 
pursuer,  that  in  an  action  of  declarator  of  non^^^entry,  it  was  not 
incumbent  on  the  superior,  in  any  case,  to  exhibit  more  than  his 
sasine.  On  the  other  hand,  it  was  contended  as  a  general  pro- 
position, that  in  no  case  was  the  sasine  of  the  superior  a  suffi- 
cient title-  I  am  not  inclined  to  concur  in  either  general  pro- 
position.   The  circumstances  of  each  case  must  be  looked  to. 

The  usual  form  of  such  an  action  as  the  present  is  one  of  the 
most  complex  that  we  have,  and  we  must  look  to  its  machinery, 
the  result  it  is  intended  to  accomplish,  and  the  means  by  which  the 
ends  of  the  action  are  to  be  obtained.  The  pursuer  calls  for  exhibi- 
tion of  the  defender's  titles,  that  they  may  be  reduced;  he  insists, 
that  as  the  party  infeft  in  the  lands,  he  only  is  entitled  to  possess 
them,  and  if,  the  titles  of  the  vassal  being  produced,  he  shall  be 
found  in  non-entry,  that  he  (the  pursuer)  is  entitled  to  certain  rights. 
The  action,  then,  proceeds  on  the  principle  that  the  pursuer  is  a 
party  having  right  to  lands,  and  is,  in  the  event  of  the  failure  of  the 
vassal  to  do  certain  things,  entitled  to  possession. 

Now  the  superior  has  not  produced  the  assignation  from 
Kerr  to  Lord  Morton,  and  therefore  the  only  deed  which  con- 
nects him  with  Kerr-  On  the  other  hand  the  defenders  have 
never  acknowledged  the  pursuer  as  superior,  but  have  on  the  con- 
trary, so  late  as  1847,  paid  to  Mr  Kerr's  trustees,  the  arrear  of 
feu-duty.  But  the  superior  has  an  infeftment  on  record.  I  don't 
think  any  importance  is  to  be  attached  to  the  antiquity  of  that  in- 
feftment. There  is  no  question  of  prescription.  It  is  the  same 
as  a  recent  infeftment,  or  more  objectionable,  because  a  lapse  of 
time,  without  exercise  of  the  alleged  right  of  superiority,  places 
the  vassal  in  position  (»f  being  able  to  say,  *^  I  knew  Kerr  as  my 
superior,  and  will  not  acknowledge  you." 

Now  in  the  proper  sense,  there  is  no  competition  here  between 
the  pursuer  and  defender,  as  to  any  particular  right  or  estate- 
It  is  a  separate  estate  which  the  vassal  has,  and  a  separate  estate 
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May  28. 1652.  which  the  pursuer  has.     But  still  there  is  a  competition,  because 

^"^'^'^^     the  pursuer  says  he  is  entitled  to  insist  on  reduction  of  the  vassal's 

Governors  of  title,  and  to  possess  the  lands ;  and  he  must  have  a  title  to  main- 

Trinhy  Hos-  ^jjj  ^|jj^^  j^^j^  ^f  jjjg  action  as  well  as  any  other  part  of  it.     And 

although  a  distinction  is  to  be  drawn  between  the  different 
parts  of  the  action  and  its  different  stages,  and  although  a 
distinction  exists  between  the  eyidence  necessary  in  regard 
to  these  different  parts,  still  we  cannot  throw  out  of  view  that 
it  is  disclosed  on  the  face  of  the  action,  that  the  object  for  which 
the  pursuer  comes  into  Court  is  to  have  it  found  that  he  is  entitled 
to  refuse  an  entry  unless  he  gets  a  year's  rent.  Now  a  party  com* 
ing  into  Court  with  an  action  having  this  object  and  conclusion, 
must  exhibit  such  a  title  as  will  support  this  conclusion.  The 
question  then  comes  to  be,  because  the  parties  stand  in  the  alleged 
relation  of  superior  and  vassal,  whether  that  is  a  su£Bcient  ground 
for  holding  that  in  all  such  questions  between  the  superior  and  the 
vassal,  even  where  the  superior  is  a  singular  successor,  production 
of  his  sasine  is  enough. 

Now  the  general  rule  undoubtedly  in  regard  to  the  evidence 
afforded  by  sasines,  is  that  a  sasine  does  not  prove  its  warrant. 
There  may  indeed  be  questions  where  it  is  not  necessary  to  pro- 
duce more  than  a  sasine.  But  is  it  a  sufficient  ground  for  insist- 
ing in  such  an  action  as  this  ?  I  think  not.  Is  it  universally  a 
rule  as  regards  questions  between  superior  and  vassal,  that  a 
sasine  is  enough  ?  I  think  not.  This  proposition  was  maintained, 
and  passages  were  cited  from  Stair  and  Erskine  in  its  support,  as 
well  as  several  cases.  But  in  several  of  these  passages,  there  is 
ambiguity  as  to  the  meaning  of  the  word  ^'  infeftment,"  and  as  to 
what  is  meant  by  infeftment  being  enough,  or  not  being  enough  ; 
for,  in  some  of  these  cases,  it  means  that  the  party  pursuing  must 
at  least  be  seized  in  the  lands,  and  that  in  some  of  them  he  requires 
to  exhibit  his  investiture.  And  in  that  part  of  Stair  where  he 
treats  of  declarators  of  non-entry,  he  puts  exception  to  the  rule  of 
the  superior  being  required  to  produce  only  his  sasine ;  and  he  has, 
especially,  the  case  where  the  pursuer's  right  proceeds  on  adjudi- 
cation and  appraising.  I  apprehend  that  when  a  party  comes  for- 
ward as  a  singular  successor,  he  must  exhibit  something  more  than 
the  instrument  of  sasine.  If  the  Earl  of  Morton  had  come  for- 
ward here,  being  infeft  on  the  alleged  assignation  from  Kerr,  and 
come  forward  on  that  sasine,  would  the  charter  in  favour  of  Kerr 
have  supported  the  sasine  ?  No.  For  unless  there  was  something 
more  than  a  charter,  it  would  be  against  the  sasine ;  and  is  not 
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the  next  step  just  the  same?    I  think  the  vassal  is  entitled  toMa7  28. 1852. 
something  more  than  the  mere  sasine,  and  therefore,  lookin£^  to^,         , . 

1      /.  J.     ,        ,  ,  ,  .  rn  ,  .  1  Maconochie  v, 

the  lacts  disclosea  here,  there  is  not  sufficient  evidence  to  support  Governors  of 

the  action.  Trinity  Ho»- 

.  .  pital,  «c. 

Lord  Cuninghame.  It  appears  that  each  assignation  and  the 
sasine  in  favour  of  the  pursuer,  repeated  verbatim,  the  obligation 
of  Kerr  to  enter  the  hospital,  and  their  vassals,  for  the  elusory 
payment  specified  in  the  charter  to  Kerr.  The  title  thus  consti- 
tuted appears  to  me  insufficient  to  support  the  pursuer's  claim  as 
laid  in  record,  either  in  the  present  or  in  any  other  of  the  same 
import  that  can  be  instituted. 

I.  Suppose  there  were  no  peculiarity  in  the  titles,  so  far  as  pro- 
duced, I  am  of  opinion  that  the  chasm  in  the  productions  here 
would  be  fatal  in  cases  of  non-entry  generally.  The  want  of  the 
assignation  to  Lord  Morton  is  a  plain  and  indisputable  defect  and 
chasm  in  the  title.  Such  a  defect  would  not  have  been  dispensed 
with  in  the  old  procedure  before  courts  of  freeholders,  where 
questions  of  title  were  constantly  tried :  and  the  authorities  quoted 
in  the  Lord  Ordinary's  note  shew  that  the  production  of  a  suf- 
ficient and  complete  title  by  a  superior  is  still  more  rigidly  re- 
quired, in  the  penal  action  of  non-entry  and  reduction. 

The  production  of  such  a  title  here,  connecting  the  pursuer 
with  the  grantee  of  the  crown  charter  founded  on,  is  peculiarly 
necessary.  The  pursuer  has  claimed  the  position  and  rights  of  a 
singular  successor.  It  has  been  mentioned  that  the  obligation  im- 
posed on  the  crown  vassal  to  infefb  the  hospital,  and  the  tenants 
and  vassals  on  payment  of  an  elusory  composition  is  contained  in 
the  crown  charter,  and  was  also  inserted  in  Mr  Kerr's  disposition 
to  Lord  Morton.  The  defenders  are  manifestly  entitled  to  have 
that  distinctly  ascertained  by  exhibition  of  this  part  of  the  title. 

n.  Even  from  the  clauses  contained  in  the  incomplete  produc- 
tion of  title-deeds  in  process,  which  have  been  already  specified, 
I  conceive  that  the  titles,  so  far  as  exhibited,  are  totally  insufficient 
to  support  the  action  now  in  dependence,  as  explained  and  urged 
on  record.  The  pursuer  pleads  that  he  shall  not  be  bound  to 
enter  the  defenders  without  payment  of  a  yearns  rent  as  compo- 
sition. Does  his  title,  as  produced,  bear  out  or  refute  that 
claim  ?  It  is  contrary  to  the  charter  founded  on — ^to  the  rights 
of  the  pursuer  himself  and  his  predecessors — and  to  the  special 
reservation  in  his  infeftment  which  appears  to  have  been  taken 
under  the  burden.  I  am  not  aware  on  what  legal  plea  a 
.special  reservation  and  condition  in  a  crown  grant  c^n  be  resisted 
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May  28. 1852.  by  an  assignee  of  the  charter  producing  both  a  conveyance  and 
^       ^T:     infeftment,  with  the  reservations  repeated  at  length  in  the  riffht 

Maconochie  v,  -ii-        in        -ii  t-i-  •/»^  t 

GoTemors  of  granted  to  hunself^  and  sabsequently  m  his  own  mfeftment.  It 
pitaL^A^*^  is  not  easy  to  see  on  what  ground  Mr  Kerr,  the  original  granter 
of  the  charter,  could,  upon  that  deed,  and  his  previous  conveyance 
from  his  authors,  have  refused  an  entry  to  the  defenders  on  pay- 
ment of  the  full  composition  fixed  in  his  title.  If  Mr  Kerr^s  obli-' 
gations  be  not  effectually  transferred  to  his  successor  and  to  the 
pursuer  by  the  series  of  deeds  before  quoted,  it  would  be  difficult 
to  conceive  how  any  fair  and  full  agreement  in  such  transactions, 
between  superiors  and  feuars,  and  their  successors,  could  ever  be 
made  binding  on  singular  successors. 

LosD  Ivory.  I  adhere  to  my  former  opinion.  This  is  not  a 
mere  declarator  of  non-entry,  but  of  reduction-improbation  of 
defender's  title ;  and  what  the  pursuer  seeks  in  this  action  is  the 
first  step  towards  getting  at  the  conclusion,  that  the  pursuer  only 
is  entitled  to  the  land.  Now  the  defender  is  entitled  to  say,  you 
are  not  to  come  into  competition  with  my  real  right  without  pro- 
ducing a  real  right  of  your  own ;  and  unless  you  produce  your 
warrant  with  your  sasine,  you  cannot  come  into  competition  with 
my  real  right.  I  think  it  impossible  this  action  can  be  maintained 
by  the  bare  production  of  a  sasine*  It  is  said  on  the  authority  of 
Erskine  and  Stair,  that  infeftment  is  enough.  But  the  word  does 
not  mean  the  mere  instrument  of  sasine.  Stair^  2,  3,  12  and  19. 
JErsk.  2,  6,  51.    It  means  the  investiture  of  the  superior. 

The  Court  adhered  to  the  Lord  Ordinary's  interlocutor, "  under 
the  variation,  that  instead  of  assoilzieing  from  the  whole  conclu- 
sions of  the  action,  they  dismiss  the  action  and  decern,"  &c. 

Menztes  and  Maconochie^  W.S.,  Pursuer's  Agents. 
Cuningham  and  Bellj  W.S.,  Defenders'  Agents. 


FIRST  DIVISION. 
No.  286.  DunLOP's  Trustees  V.  Alexander's  Trustees. 

Diligence  against  havers  for  recovery  of  writings — Specification — Examina* 

lion  of  haver. 

May  29. 1853.     This  CAse  was  reported  verbally  to  the  Court  by  Lord  Rutherfurd. 

^T*V*^    It  was  an  action  of  declarator  to  have  it  found  that  the  Commercial 

Trustees  v.     Exchange  Company  of  Glasgow  were  de  facto  bankrupt  in  June 

Tr^^^'^'*    1848,  and  were  thereby  in  terms  of  their  contract,  dissolved  as  at 

that  date,  and  that  the  defenders,  who  had  sold  out  subsequent  to 
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that  datei  were  liable  to  relieve  the  pursuers  of  a  share  of  the  losses  M*y  29. 1862. 
of  the  Company.     After  defences  had  been  given  in,  and  during  j^^^^"^ 
the  time  allowed  for  revisal,  the  pursuer  obtained  a  commission  and  Trustees  v.^ 
diligence  directed  to  the  Judge  Ordinary  of  the  Court,  for  T^^x^tee^^ 
covery  of  the  books  of  the  Company,  or  at  least  exhibition  thereof, 
that  excerpts  might  be  made  therefrom  of  such  entries  as  bore  upon 
the  subject»matter  of  the  action.     On  executing  the  diligence  Mr 
Robert  Jamieson,  writer  in  Glasgow,  the  haver  in  whose  charge 
the  books  were,  appeared  and  deponed  that  **  he  is  willing  to  give 
the  pursuer's  agents  access  thereto,  that  they  may  take  such  ex- 
cerpts therefrom  as  may  fall  under  the  call :  that  the  books  and 
papers  are  at  present  in  the  custody  of  Mr  Peter  White,  accoun- 
tant, Glasgow,  who  will  at  the  deponent's  request  exhibit  them  as 
above  :  that  the  deponent,  or  Mr  White,  will  exhibit  at  a  subse- 
quent diet  the  books  and  papers  from  which  excerpts  may  have 
been  taken,  that  the  excerpts  may  be  compared  at  sight  of  the 


commissioner." 


The  commissioner  adjourned  the  diet  to  a  future  day,  when  Mr 
White  appeared  as  a  haver,  and  stated  his  willingness  to  allow 
the  pursuer  to  have  access  to  the  books  mentioned  in  the  specifi- 
cation, and  to  make  Quch  excerpts  therefrom  as  they  thought  fell  un- 
der the  call.  The  diet  was  again  adjourned,  and  at  the  next  diet,  the 
haver  produced  excerpts  from  the  books,  and  the  books  themselves, 
that  the  commissioner  might  certify  the  accuracy  of  the  excerpts. 
The  pursuer  did  not  put  the  question  whether  the  haver  had  any 
more  documents  falling  under  the  diligence,  and  it  was  proposed  on 
behalf  of  two  of  the  defenders,  Lord  Belhaven  and  Mr  Donald  Lind- 
say, that  this  question  should  be  put  to  him.  The  pursuer  ob- 
jected that  the  question  was  incompetent,  in  respect  the  diligence 
was  not  at  the  instance  of  the  party  proposing  to  put  it.  The 
commissioner  (Mr  Glassford  Bell),  sustained  the  objection,  and  the 
defenders  appealed  to  the  Lord  Ordinary  (Rutherfurd).  His  Lord- 
ship, in  now  reporting  the  ease,  expressed  his  opinion  that  the 
question  was  a  competent  question,  and  should  have  been  allowed. 

The  Court  were  unanimously  of  opinion  that  the  question  was 
not  only  competent  and  proper,  but  one  which  the  commissioner 
should  himself  have  put  if  the  pursuer  did  not  do  so ;  and  they 
instructed  the  Lord  Ordinary  to  remit  to  the  commissioner  to  allow 
the  question,  and  to  proceed  with  the  examination  of  the  haver. 
WcUker  and  Melville,  W.S.,  Agents  for  pursuers. 

Dunda,  and  WiUon,  C.S.,   -I  ^Sente  for  Lord  Belhaven 

^         '    I       and  Donald  Lmdsay. 

NO.  XXVII. — VOL.  I.  2  B 
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FIRST  DIVISION. 
No.  287.  Hume  v.  Baillib. 

Agent  and  Client — LiabUity  of  Agent  for  Failure  to  do  Diligence — Sunt' 
mona — Belevancy — Competency  of  Arrestment, 

May  29. 1852.     This  was  an  action  against  a  law  agent  for  the  recovery  of 
^■^y^^    L.275)  with  interest,  being  the  value  of  a  bill  due  to  the  pursuer 

Buime'^  by  Lechmere,  which  Baillie  had  been  employed  to  recover,  and 
on  which  it  was  alleged  he  had  failed  to  do  proper  diligence.  The 
summons  set  forth  that  the  pursuer  had  transmitted  the  bill  in 
question  to  the  defender,  ''on  24th  August  1839,  with  instruc- 
tions to  take  the  necessary  steps  for  recovering  the  contents  there- 
of, and  intimated  that  the  said  Richard  Lechmere  was  to  officiate 
as  one  of  the  knights  at  the  Eglinton  tournament,  and  had  with 

him  two  valuable  horses  besides  costly  accoutrements 

That  in  place  of  arresting  the  horses  of  the  said  Richard  Lech- 
mere, which  were  known  to  him  to  be  in  the  stable  of  the  Earl 
of  Eglinton,  or  his  accoutrements,  which  he  saw  in  the  house  of 
Mr  Murray,  the  innkeeper  at  Irvine,  the  defender,  forgetting  his 
duty  to  the  pursuer,  was  dissuaded  from  arresting  in  security,  and 
took  Lechmere's  verbal  promise,  and  the  verbal  promise  of  Sir 
William  Allan.  .  .  .  that  Lechmere  should  appear  at  his  house 
in  Edinburgh  on  a  certain  day,  when  the  charge  given  on  the 
bill  would  have  expired  and  ultimate  diligence  be  in  readiness  for 
execution,  failing  payment  of  the  debt."  That  Lechmere  failed  to 
appear.  ''  That  by  the  failure  of  the  defender  to  arrest  the  horses 
and  accoutrements  of  Lechmere,  or  otherwise  to  put  said  diligence 
in  execution,  the  said  defender  failed  in  his  duty  as  agent  to  the 
pursuer,  and  has  rendered  himself  personally  liable  for  the  sum 
contained  in  said  bill,"  &c. 

In  defence,  besides  other  grounds  founded  on,  it  was  pleaded 
that  no  relevant  ground  had  been  libelled,  inferring  personal 
liability  against  the  defender. 

The  Lord  Ordinary  (Wood),  found  the  libel  relevant. 
Baillie  reclaimed. 

Logan^  (with  whom  the  Lord  Advocate)  for  reclaimer.  The  de- 
fender could  not  have  done  the  diligence  which  it  is  complained  he 
omitted  to  do.  As  to  his  accoutrements,  they  were  in  Lechmere's 
room  in  the  inn  where  he  was  staying,  and  therefore  in  his  own  pos- 
session.   2.  Bell's  Com.,  17.     In  regard  to  the  horses,  although 
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in  Lord  EgIinton*9  stable  they  were  not  in  his  possession,  so  May  29. 1852. 
as  to  be  arrestible  in  his  hands.    Nebon  v.  Smithy  Hume,  p.  31.    u^^^"^"*^ 

Moncreiff  (with  whom  Donaldson)  for  pursuer.  Defender  didBaillie. 
not  obey  his  instructions.  Chaplin^  5th  Feb.  1849.  As  to  the 
articles  in  the  inn,  they  were  in  possession  of  the  landlord.  He 
had  a  lien  over  them  for  the  amount  of  his  bill,  and  that  lien  de- 
pends on  possession.  2  Bell,  103,  FraseVy  10th  Dec.  1760,  M. 
749;  Brotcn  v.  Blackie,  13  S.  and  D.  149,  26th  November  1860. 
Other  diligence  might  have  been  done  by  the  defender. 

Lord  President.  There  may  be  very  nice  questions  as  to  the 
circumstances  in  which  arrestment  may  be  competent  or  not ;  but 
when  it  is  stated  merely,  that  a  party  was  at  the  tournament,  and 
the  opportunity  was  to  be  taken  of  his  being  there  of  arresting 
horses  in  the  stable  of  Lord  Eglinton,  and  accoutrements  at  the  inn, 
it  would  require  some  more  statement  in  record  to  shew  a  case  of 
competency  of  arrestment ;  and  such  a  case  is  not  here  presented. 
It  is  said,  other  courses  of  diligence  might  have  been  resorted  to. 
That  is  not  a  sufficient  statement  in  a  case  of  this  kind.  The 
action  would  not  have  stood  had  it  been  laid  thus,  '*  instead  of  tak- 
ing proper  steps  to  follow  out  instructions,  he  did  not  take  them," 
without  stating  the  mode  he  should  have  taken.  Therefore,  as 
the  record  stands,  it  appears  to  me  the  libel  is  not  relevant. 

Lord  Cuninghame.  I  concur.  As  the  record  is  now  framed, 
I  am  of  opinion  that  no  relevant  action  is  libelled  against  the  de- 
fender. Taking  the  pursuer's  allegations  pro  veritate^  that  the 
horses  said  to  have  been  Lechmere's  were  in  the  stables  of  Lord 
Eglinton  as  a  host,  I  apprehend  that  the  best  authorities  in  the 
law  tend  to  shew  that  the  host  cannot  be  made  an  arrestee,  but 
that  the  possession  remains  with  the  guest.  At  all  events,  the 
law  on  this  point  is  so  unsettled  and  uncertain,  that  I  cannot  en- 
tertain a  personal  action  against  a  law  agent  for  not  using  arrest- 
ment, and  taking  his  chance  of  what  the  debtor  promised  to  give 
within  a  few  days  afterwards. 

Lord  Ivort.  I  come  to  the  same  conclusion.  The  only  point 
in  the  case  is  the  validity  of  the  arrestments.  In  regard  to  the 
arrestment,  I  think  a  man  is  entitled  to  take  his  ease  at  his  inn 
without  being  subject  to  such  interference  with  articles  in  his 
custody.  I  need  not  go  into  the  question  of  lien  farther  than  to 
say,  that  possession  sufficient  to  support  lien  is  not  sufficient  to 
support  arrestment;  Cuninghame^  5th  Sept.  1848.  In  regard 
again  to  the  arrestment  of  the  horses  in  the  stables  of  the  Earl  of 

2  B  2 
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May  29. 1852.  Eglinton  ;  Lechmere  was  there  as  a  guest,  and  the  stables  were 

^"'^'^^^    open  for  all.     But  that  it  could  be  said  that  the  Earl  of  Eglinton 

BaiU^^'        ^^^  possessor  of  them  all,  is  to  say,  that  no  man  can  give  hospitality 

without  danger  of  being  dragged  into  a  law-suit,  as  the  raiser  of  a 

multiplepoinding. 

Interlocutor  reversed. 

John  TounQy  S.S.C.,  Agent  for  Reclaimer. 

David  M,  AdatMonj  S.S.C.,  Agent  for  Respondent. 


SECOND  DIVISION. 

No.  288.  Samubl  v.  Edinburgh  &  Glasgow  Railway  Co. 

Process — Expenses — Decree  in  Agents  name  restricted — Partial  Success  m 
Action, 

(Sequel  of  case  reported,  antCj  pp.  16  and  737,  Nos.  10  and  277.) 

May  29. 1852.     This  case  was  again  before  the  Court  to-day  for  the  adjust- 
^"^V*^    ment  of  the  question  of  expenses. 

Samuel  v. 

Edinborgh  Pattofi^  for  the  defenders,  now  moTed  the  Court  to  correct  an 
Bailway  Co.  omission  in  the  interlocutor,  to  the  effect  of  allowing  the  expenses 
of  the  defender  to  be  deducted  from  the  amount  of  the  pur- 
suer's claim,  for  which  decree  had  been  allowed  to  go  out  in  his 
agent's  name,  and  to  restrict  the  agent's  decree  to  the  balance. 
Hattidat/j  6.  Shaw,  406. 

Yowiffy  for  the  pursuer,  admitted  that  the  question  of  the  ex- 
penses had  been  formerly  allowed  to  be  adjusted  on  the  footing  of 
the  motion  now  made. 

The  Court  pronounced  the  following  interlocutor : — 
'' Edinburghy  29M  May  1852.— The  Lords  having  heard 
counsel,  and  considered  their  admissions  of  what  took  place  at  the 
bar  at  advismg,  on  the  motion  of  the  defenders,  Find  the  de- 
fenders entitled  to  retain  the  sum  of  L.IO  of  damages  to  account 
of  their  expenses,  and  to  deduct  L.10  :  19  :  1,  being  the  balance 
thereof  from  the  sum  of  expenses  found  due  to  the  pursuer,  and 
restrict  the  amount  thereof,  for  which  decree  is  to  go  out  in  name 
of  the  pursuer's  agent  to  L.161,  88." 

J.  F,  WiUdey  S.S.C.,  Agent  for  Pursuer. 
David  Smithy  "W.S.,  Agent  for  Defenders. 
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SECOND  DIVISION. 
Brown  r,  Kidstonb  and  Waters.  No.  289. 

PaterU — PubUcatum — Prima  facie  title — InterdicL — ^A  patent  for  an  in- 
vention was  not  obtained  for  Scotland  till  some  months  after  it  had  been 
obtained  for  England.  In  the  interval  a  description  of  the  invention 
had  appeared  in  a  magazine  circulated  in  Scodand: — Heid  that  this 
publication  created  such  a  prima  fade  objection  to  the  patentee's  title,  that 
he  could  not  interdict  parties  in  Scotland  alleged  to  be  using  the  invention 
without  a  licence. 

This  was  a  reclaiming  note  against  an  interlocutor  pronounced  Maj  29. 1852. 
in  the  Bill  Chamber,  passing  a  note  of  suspension  and  interdict  in  ^*"^^''"*^ 
the  following  circumstances:  In  January  1840  the  late  Samuel KidsSne, Ac 
Brown  obtained  letters-patent  applicable  to  England,  for  an  alleged 
invention  of  a  mode  of  manufacturing  casks  and  other  vessels,  and 
in  terms  of  the  usual  condition  in  letters-patent,  he  enrolled  a  spe* 
cification  of  his  invention  in  the  Court  of  Chancery  of  England  in 
July  1 840.  In  November  1840  a  Scotch  patent  for  the  same  inven- 
tion was  applied  for,  and  a  specification  was  lodged  in  the  Chancery 
in  Scotland  in  reference  to  the  Scotch  patent  in  April  1841.  But 
previous  to  the  application  for  the  Scotch  patent,  an  account  of 
the  invention  was  published  in  the  Mechanics*  Magazine  for  August 
1840 — which  work  is  in  general  circulation  both  in  Scotland  and 
in  England.  This  interdict  was  now  sought  by  the  widow  of  the 
patentee  against  the  respondents,  who  are  merchants  in  Glasgow, 
on  the  allegation  that  they  are  using  the  patent  without  a  licence, 
and  so  violating  and  infringing  the  pursuer's  right  as  patentee,  to 
her  loss,  injury,  and  damage.  The  respondents  denied  that  they 
used  tbe  invention  of  Mr  Brown,  and  they  pleaded  that  even  if 
they  had  used  it  in  Scotland  no  relevant  complaint  could  be  made 
against  them ;  because  in  consequence  of  the  invention  having  been 
used  and  published  in  England,  and  also  in  Scotland,  several 
months  before  the  Scotch  patent  was  applied  for  or  obtained,  the 
alleged  patent  for  Scotland  is  void  and  null. 

The  Lord  Ordinary  on  the  Bills  (Cuninghame)  passed  the 
note,  holding  that  it  was  *^  a  novel  and  hypercritical  plea,  that  a 
publication  of  the  specification  in  a  magazine,  taken  from  the 
English  patent,  annulled  the  Scotch  patent  if  no  one  but  the 
patentee  used  the  invention  prior  to  the  recording  in  Scotland." 

The  respondents  reclaimed. 

Mare  and  the  Lard  Advocate  for  the  reclaimers,  argued  that  the 
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May  29. 1852.  doctrine  laid  down  by  the  Lord  Ordinary  was  opposed  to  the  prin- 
'-^t"^"    ciple  of  the  patent  law  in  England.    If  a  disclosure  is  made  before 

Kidstone,  &c.  a  patent  is  applied  for,  the  party  is  not  entitled  to  take  it  out. 
Wood  V.  Zimjuer,  Holt's  Reports,  p.  68,  Bell's  Commentaries,  vol. 
i.  p.  211 ;  Broum  v.  Annandale,  8th  July  1841,  3  D.  1189  ;  House 
of  Lords,  25th  February  1842,  1  Bell,  70,  and  8  Clark  and  Fin- 
nelly,  437 ;  Roebuck^  8  Clark  and  Finnelly,  p.  447,  n. ;  Sted  v. 
fViUiams  and  others^  8  Scott's  Reports  (new  series),  29th  June 
1844,  p.  449;  Carpenter  and  Smith,  Webster's  Cases  on  Patents, 
p.  530.     In  re   Griffiths^  Hyndmarsh,  p.  534. 

Logan  and  the  Solicitor-General  were  for  the  suspenders 
(pursuers.) 

Lord  Murray.  I  take  the  view  maintained  in  the  argument 
of  Mr  More  and  the  Lord  Advocate,  but  I  think  that  the  specifi- 
cation in  England  was  only  for  the  benefit  of  people  in  England : 
But  still  was  not  that  a  publication,  and  is  it  not  to  be  treated  as 
any  other  publication  ?  If  that  be  so,  the  person  has  himself  to 
blame  that  he  has  not  secured  himself  by  getting  a  Scotch  patent. 

Lord  Medwyn.  That  may  be  a  good  view  to  take  in  disposing 
of  the  case,  but  we  are  not  now  at  that  stage.  We  are  simply  to 
regulate  possession  in  the  meantime,  till  the  question  be  tried 
whether  the  patent  be  good  or  bad ;  and  I  think  the  party  ought 
to  adopt  the  plan  which  has  been  done  before  in  this  Court,  where 
the  respondent  undertook  to  keep  an  account  of  his  manufacture, 
until  it  be  settled  whether  the  claim  of  the  patentee  be  good  or 
bad.  And  I  must  say,  that  unless  we  actually  come  to  the  point 
of  saying  the  patent  is  a  bad  one,  the  party  ought  to  be  obliged 
to  keep  an  account.  It  may  be  that  that  tends  to  confusion ;  but  it 
can  only  arise  when  the  party  using  the  patent  is  a  wrong-doer, 
and  therefore  I  think  it  is  an  important  circumstance  here  that 
there  is  a  way  to  adjust  the  rights  of  parties,  not  stopping  any 
party  from  using  the  patent,  unless  we  are  prepared  to  say  at 
once,  that  in  consequence  of  the  publication,  the  patent  is  good 
for  nothing. 

The  Lord  Justice- Clerk.  We  are  not  in  a  case  of  the  trial 
of  this  patent,  and  without  expressing  an  opinion  about  it,  we  are 
asked  at  present  to  interpose  by  interdict  to  stop  the  works  carried 
on  by  the  reclaimer.  And  this  raises  the  question,  not  whether 
there  is  here  such  a  statement  of  use  as  appears  to  be  a  contra- 
vention df  the  patent,  but  whether  in  the  circumstances  disclosed 
there  has  been  such  a  prima  facie  title  made  out  as  will  entitle  us 
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to  interpose  on  behalf  of  the  pursuer  in  the  way  we  are  now  asked  May  29. 1852. 
to  do.     It  has  for  many  years  been  laid  down,  by  high  and  vene-^^^''^ 
rable  authority  in  our  Courts,  that  the  fact  of  merely  raising  anKidstone,  &c. 
action  for  the  trial  of  a  right,  gives  the  pursuer  a  right  to  come  to 
the  Court  and  apply  for  interdict  against  any  one  whom  he  says 
is  encroaching  on  his  alleged  right.     I  dissent  from  that  doctrine 
altogether,  as  I  have  ever  humbly  resisted  it,  unless  in  circum- 
stances of  such  a  state  of  possession  admitted  by  the  defender 
himself,  as  imply  a  clear  title,  and  so  would  justify  us  in  interpos- 
ing by  interdict  to  prevent  an  encroachment  on  it. 

Now  there  is  a  good  patent  in  England,  and  the  specification 
was  enrolled  in  1840.  After  the  Union  I  hold  that  that  was  for 
the  benefit  of  the  whole  lieges  of  the  kingdom,  and  I  hold  that  to 
be  the  result  of  the  judgment  in  Brovm  and  Roebuck.  But  we  have 
the  fact  not  disputed,  that  before  the  patent  is  taken  out  for  Scot- 
land there  is  publication  of  the  invention  in  Scotland ;  a  description 
of  this  manufacture  is  openly  and  distinctly  given  in  a  practical  work. 
Now,  where  is  the  difierence  between  publication  and  use  in  this 
case  ?  The  publication  is  to  enable  parties  to  use  the  invention 
as  soon  as  their  works  can  be  altered  to  use  it.  Is  therefore  this 
patent  so  clear  from  q\[  prima  facie  objection  in  the  first  instance, 
that  we  are  to  interfere  to  stop  the  works  which  it  is  said  are 
using  the  invention  ?  It  may  be  shewn  that  there  was  not  mora 
on  the  part  of  the  patentee,  the  circumstances  attending  which 
may  be  important  when  the  trial  arises,  but  the  case  now  comes 
before  us  in  a  worse  shape  than  if  there  had  been  irregularities  on 
points  of  form.  The  Court  will  not  interfere  in  matters  of  inter- 
dict, unless  ihe  prima  facie  title  be  clear  and  unencumbered  by 
reasonable  difficulties,  and  not  liable  to  doubt,  whether  it  may 
not  be  ultimately  sustained.  Otherwise,  the  Court  ought  to  ab- 
stain from  doing  any  thing  to  support  that  title,  as,  by  interdict- 
ing works  from  using  the  invention.  I  see  no  ground  on  which 
we  can  grant  this  interdict. 

Lord  Cockburn.  The  scheme  of  adjusting  this  difference  by 
saying  the  respondent  shall  keep  an  account,  has  certainly  an  air 
of  plausibility  about  it,  and  indeed  there  are  very  few  cases  in 
Court  that  could  not  be  disposed  of  in  the  same  way.  But  when 
the  party  says,  I  deny  your  right  to  interdict  me,  and  I  will  not 
keep  an  account,  the  Court  will  only  interfere  with  interdict  in  a 
case  prima  facie  good.  Now  I  am  of  opinion  that  there  is  no  such 
case  stated  here.  The  suspender  complains  that  the  patent  in 
Scotland  has  been  infringed.     Very  well.     If  he  wanted  his  patent 
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May  29. 1852.  to  be  respected  in  Scotland,  he  ought  to  have  taken  his  patent 
^***v^^    out  for  Scotland.     But  he  does  not  do  so,  but  takes  it  out  only 

Eidstone,  &c.  ^0^  England,  which  is  however  like  sending  a  man  with  a  trumpet 
to  every  town  in  England  to  proclaim  bis  invention.  And  now  he 
says,  I  did  this  locally  for  England,  and  you  Scotchmen  have  no 
right  to  open  your  eyes  and  ears  as  to  what  is  done  in  the  south; 
you  have  no  right  to  know  of  my  invention,  far  less  to  use  it.  This 
is  the  prima  facie  case  before  us,  and  I  think  the  appearance  of 
it  is  against  interdict  being  granted. 

The  Court  therefore  "  alter  the  interlocutor  reclaimed  against, 
recal  the  interdict,  and  remit  to  the  Lord  Ordinary  to  pass  the 
note." 

D,  J,  Machrair^  S.S.C.,  Agent  for  Suspender. 

George  Martj  W.S.,  Agent  for  Respondent  and  Reclaimer?. 


OUTER-HOUSE. 
Before  Lord  Anderson. 
No.  290.  John  Hay  v.  John  Thomson  and  Gborgb  Bell. 

Process — Competency — Statute  50  Geo,  IILy  c.  112,  §  28. 

Jnne  1. 1852.      The  pursuer,  as  inspector  of  the  poor  of  the  parish  of  Edin- 
^''"^^''^^    burgh,  raised  this  action  against  the  defenders,  the  inspectors  of 

Thomson,  &c  ^^  P^^^  ^^  ^^  parishes  of  St  Cuthbert  and  Wick  respectively, 
libelling  that  between  the  dates  of  7th  August  1851  and  28th 
January  1852,  he  had  expended  the  sum  of  L.4,  7s.  in  alimenting 
a  pauper  who  was  legally  chargeable  against  one  or  other  of  the 
parishes  represented  by  the  defenders.  The  summons,  which  was 
signeted  on  23d  February  1852,  concluded,  (1.)  for  repayment  of 
the  said  sum  of  alimentary  advances  as  already  made ;  (2.)  for  any 
future  aliment  which  might  be  advanced  by  the  pursuer ;  and,  (3.) 
for  declarator  that  either  one  or  other  of  the  defenders'  parishes 
was  bound  to  free  and  relieve  the  pursuer's  parish  of  all  future 
advances  which  might  be  made  to  the  parish. 

In  defence  it  was  stated  for  the  parish  of  St  Cuthbert  that  the 
pauper  was  apprehended  for  theft  soon  after  the  termination  of  the 
account  of  aliment  sued  for,  and,  on  13th  March  1852,  was  sen- 
tenced to  seven  years'  transportation  ^  that  the  action  being  for  a 
sum  far  within  the  statutory  amount  of  L.25,  was  incompetent  in 
the  Court  of  Session. 
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Donaldson^  in  support  of  the  objection*     In  no  possible  circum- J»inei^J»53, 
stances  could  the  pursuer's  adrance  exceed  the  sum  of  L.4,  7s.  ^    ^ 
already  disbursed,  as  the  pauper  was  apprehended  before  the  ac-Tiioinaoo,&.c. 
tion  was  raised,  and  has  been  transported  for  seven  years.     The 
other  conclusions  of  the  summons  were  therefore  inapplicable  to 
the  case,  which  was  simply  one  for  payment  of  L.4,  7s.  in  the 
Supreme  Court,  and  therefore  plainly  incompetent. 

Shand  for  the  pursuer.  There  are  two  good  answers  to  the 
objection,  (1.)  the  Supreme  Court  is  the  only  court  in  Scotland  in 
which  both  defenders  could  have  been  convened ;  and,  (2,)  in  such 
discussions  as  to  the  competency  of  summonses,  the  conclusions  of 
the  summons  are  alone  to  be  looked  at,  and  here  they  go  much 
beyond  the  simple  demand  for  repayment  of  L.4,  7s.  No  part  of 
the  conclusions  is  inapplicable.  It  is  quite  possible  the  pauper 
may  return,  and  become  again  a  burden  on  St  Cuthbert's. 

Lord  Anderson.  I  would  willingly  dismiss  this  case  if  I 
could,  as  the  sum  is  so  small.  I  am  more  moved  by  the  first 
answer  made  by  the  pursuer  to  the  objection  than  by  his  second. 
There  are  cases,  I  think,  where  it  has  been  held  that,  if  it  is  pretty 
clear  that  all  that  can  be  recovered  is  within  the  statutory  amount, 
although  the  conclusions  may  be  larger,  the  Court  will  not  sustain 
the  summons.  But  it  is  undoubtedly  the  practice  to  cess  more  pa- 
rishes than  one  in  cases  like  the  present,  and  this  can  only  be  done 
in  the  Supreme  Court,  where,  as  in  the  present  case,  the  parishes 
are  not  in  the  same  county.  On  this  ground  I  must  repel  the  ob- 
jection. 

James  Morgan^  S.S.C.,  Pursuer's  Agent 
/.  R.  Stodart,  W.S.,  Defenders'  Agent. 


SECOND  DIVISION. 

Craig  v.  M^Cubbin,  or  Craig  and  Mason.  No.  29  1« 

Expenses — Husband  and  Wife — Divorce — Compensation — Agent,  —  A 
husband  raised  an  action  of  divorce  against  his  ¥rife  on  the  ground  of 
adultery,  in  which  he  was  ultimately  successful.  Before  circumduction 
of  her  proof,  the  defender  raised  a  counter-action  of  divorce  against  her 
husband,  which  action  was  dismissed  : — Held  that  the  husband  was  en- 
titled to  set  oil'  against  the  claims  of  the  wife  for  the  means  of  carrying 
on  her  defence,  the  expenses  found  due  under  the  counter-action,  in 
which  degree  had  gone  out  in  name  of  the  agent. 
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June  1. 1852.  This  was  a  question  as  to  expenses  arising  under  the  following 
^  ^T'*^'""*^  circumstances.  During  the  month  of  November  1850,  the  pur- 
M*CabbiD,&c.suer,  Thomas  Craig,  paper  ruler  in  Glasgow,  raised  an  action  of 
divorce  against  the  defender,  his  wife.  The  action  proceeded  on 
several  acts  of  adultery  committed  by  the  defender  at  various 
times,  and  with  different  persons,  particularly  with  a  person  named 
James  Craig.  A  proof  was  thereafter  allowed  on  the  1 7th  January 
1851,  and  the  pursuer's  proof  was  concluded,  and  the  term  cir- 
cumduced  against  him  on  the  14th  February  1851.  On  the  14th 
March  following,  the  defender  was  ordained  to  report  her  proof 
by  the  then  ensuing  box  day  under  certification.  This  she  failed 
to  do.  The  action  at  the  instance  of  the  husband  was  finally  dis- 
posed of  by  the  Lord  Ordinary  on  the  17th  June,  pronouncing 
decree  of  divorce,  and  this  judgment  became  final.  On  the  5th 
May  1851,  before  decree  had  been  pronounced,  the  defender 
raised  a  counter-action  of  divorce  against  the  pursuer,  libelling 
various  acts  of  adultery,  especially  with  Agnes  Craig,  daughter  of 
James  Craig  already  mentioned.  This  action  was  dismissed  with 
expenses. 

With  regard  to  the  matter  of  expenses,  the  Lord  Ordinary 
(Robertson),  on  the  17th  March  1852,  pronounced  an  interlocutor, 
in  which  he  approved  of  the  auditor's  reports,  and  decerned 
against  the  pursuer  for  the  sum  of  L.133:15:  11,  being  the 
taxed  amount  of  said  accounts ;  but  that  under  deduction  of  the 
sum  of  L.50,  paid  to  account  of  smd  expenses  in  the  course  of  the 
process,  and  the  farther  sum  of  L.25  :  10 : 4,  for  which  the  pur-> 
suer  obtained  decree  against  the  defender  in  the  counter-action  of 
divorce,  at  her  instance,  and  which  the  pursuer  was  found  entitled 
to  set  off  against  the  expenses  found  due  by  him  in  this  process, 
and  under  these  deductions  allowed  decree  to  go  out,  and  be  ex-* 
tracted  in  name  of  the  agent  disburser. 

The  defender  and  the  agent  reclaimed  against  this  interlocutor, 
.  in  so  far  as  it  allowed  the  pursuer  to  deduct  the  last  mentioned 
sum  of  L.25 :  10:  4. 

Patiison  and  G.  Bell  for  the  reclaimers  referred  to  Dixon, 
17th  February  1841;  Hinshaw,  12th  December  1846. 

Macfarlane  and  Buchanan  for  the  respondent  cited  Graham^ 
28th  November  1826. 

Lord  Justice-Clerk.  On  the  whole,  I  am  for  adhering, 
solely  on  account  of  the  specialties  of  this  particular  case.  I 
should  be  sorry  to  hold  that  in  all  such  cases  the  expenses  re- 
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covered  by  the  husband  necessarily  form  a  deduction  from  the  wife's  Jn^^®  ^-  *^52, 
claim  for  the  means  of  carr3njag  on  the  case.  Neither  do  I  mean^^^T^^^^ 
to  countenance  the  plea  of  the  wife  that  this  question  might  haveM'CubbiD,  8(c. 
been  excluded  by  the  husband  giving  the  requisite  sums,  from 
time  to  time,  regularly.  I  think  it  very  important  that  the 
agent  has  a  claim  against  the  husband,  and  is  not  even  bound  to 
receive  payment  from  his  own  client,  as  this  puts  him  under  obli- 
gation to  conduct  t^e  case  properly,  instead  of  indulging  his  client 
in  the  luxury  of  wanton  and  useless  litigation.  Now  this  is 
a  very  particular  case.  The  action  is  brought  on  the  ground 
of  adultery  with  several  persons,  among  others  one  of  the  name 
of  Craig.  We  must  now  hold  that  this  was  the  fact,  for  decree 
has  been  pronounced,  and  has  become  final.  During  the  progress 
of  the  case  there  is  no  plea  of  recrimination,  whatever  the  re- 
levancy of  such  a  plea  might  be.  Yet  with  whom  does  she  say 
that  the  adultery  on  the  husband's  part  was  committed  ?  Why, 
with  the  daughter  of  this  man  Craig.  Surely  she  might  have  found 
out  from  her  paramour  that  his  daughter  had  committed  adultery. 
But  here,  before  circumduction  of  her  term  of  proof  in  the  first 
action,  she  raises  this  other  action  of  divorce  by  means  of  the 
same  agent.  It  is  clear  that  this  could  be  done  only  for  the  sake 
of  annoyance.  We  must  assume  that  the  fact  on  which  she  founds 
might  have  been  known  a  great  deal  sooner. 

Lord  Mbdwyn  was  of  the  same  opinion. 

Lord  Cockburn.  I  concur ;  but  I  do  not  approve  of  the  judg- 
ment being  rested  entirely  on  the  specialties  of  the  case.  Perhaps 
it  may  be  safe  in  general  to  rest  on  specialties,  but  I  will  not  say 
that  on  the  general  question  my  opinion  would  have  been  different. 
The  husband  here  brings  a  just  and  well-founded  action.  Instead 
of  confessing,  the  wife  makes  a  defence  and  receives  expenses. 
This  is  hard  enough  in  any  case,  but  in  such  cases  as  the  present, 
cannot,  perhaps,  be  avoided. 

Lord  Murray  also  concurred. 

The  Court  pronounced  the  following  interlocutor  : — "  Refuse 
the  prayer  of  the  reclaiming  note,  and  find  William  Mason, 
S.S.C,  one  of  the  reclaimers,  liable  in  the  expenses  of  this  pro* 
ceeding,  and  remit  to  the  auditor  to  tax  the  same." 

John  Leishman,  W.S.,  Agent  for  the  husband. 
William  Mamh  S.S.C.,  Agent  for  the  wife. 
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SECOND  DIVISION. 
No.  292.  North  British  Railway  Co.  t7.  John  Hat. 

Bailway-^StaM0--C(nnpen8a!tiof^  Circumstances  in  whicfai 

after  two  previous  arbitrations,  the  Court  refused  to  sustain  a  third  claim 
at  the  instance  of  a  tenant  whose  farm  had  been  intersected  by  a  rail- 
way. 

2.  Specification  of  certain  alleged  grounds  of  damage  which  was 
found  insufficient,  and  a  minute  ordered,  containing  more  detailed  ex- 
planation. 

3.  Interdict  granted  against  a  claimant  to  prevent  his  taking  steps  to 
follow  out  his  clium  of  damages  by  proceedings  before  a  jury  under  the 
Railway  Acts. 

Jnne  3. 1852.      This  was  a  conjoined  process  of  suspension  and  of  declarator 
^""'^''^T^    at  the  instance  of  the  North  British  Railway  Company  against 

Railway  Co.  t;.  John  Hay,  farmer  at  Halflakell,  in  the  county  of  Edinburgh. 

^^  The  facts  appeared  to  be  these  : 

In  the  construction  of  the  Edinburgh  and  Hawick  line,  after- 
wards incorporated  by  statute  with  the  North  British  Railway, 
it  became  necessary  to  pass  through  the  farm  occupied  by  Hay* 
In  virtue  of  the  provision  of  the  Lands'  Clauses  Consolidation  Act, 
that  in  cases  of  dispute  between  the  parties,  the  amount  of  com- 
pensation for  land  taken  or  affected  during  the  railway  operations 
may  be  settled  by  arbitration,  the  Railway  Company  and  Mr  Hay 
entered  into  a  submission,  of  date  the  5th  and  7th  January  1846. 
In  this  submission  the  matters  in  dispute  were  referred  to  certain 
arbiters,  ^'  for  the  purpose  of  determining  the  claims  of  the  said 
John  Hay  against  the  said  Company,  with  the  whole  powers  and 
under  the  provisions  contained  in  the  said  Act  of  Parliament,"  re- 
serving to  the  tenant  his  claim  against  the  landlord  for  deduction 
of  rent.  By  the  decreet-arbitral  following  on  this  submission,  the 
arbiters,  on  the  2d  April  1846,  found  Hay  entitled  to  various  sums 
for  intersectional  damages,  for  loss  of  shelter,  for  the  hay  crop,  and 
for  unexhausted  manure  and  lime* 

It  was  afterwards  found  that  additional  land  would  be  required 
for  the  purposes  of  the  railway,  and  accordingly  the  claims  of  the 
tenant  for  damages  subsequent  to  the  date  of  the  previous  sub- 
mission, were  referred  to  the  same  arbiters.  In  a  very  elaborate 
and  careful  decreet-arbitral,  of  date  the  29th  April  1847,  em- 
bracing a  great  number  of  articulate  findings,  they  found  Hay 
entitled  to  various  sums  for  damage  done  to  the  several  fields,  to 
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drains,  for  unexhausted  manure,  occupation  for  spoil-banks,  and  Junes.  1852. 
from  injury  by  carting,  and  by  the  cutting  off  of  water-springs.      ^^  rA  BritUh 

The  tenant  thereafter,  on  the  6th  December  1850,  served  a  Railway  Ck>.  v. 
notice  on  the  secretary  of  the  Railway  Company,  in  which  he  ^^' 
claimed  a  further  sum  of  L.  1281  :  19  :  6  as  still  due  to  him,  and 
which  he  set  forth  under  three  distinct  heads, — viz.,  Istj  Value  of 
the  stock  destroyed  by  the  Railway  Company  prior  to  November 
1847,  enumerating  several  scores  of  sheep  so  destroyed;  2^/, 
Damage  done  to  the  water  springs ;  3<f,  Permanent  damage,  with 
regard  to  which  the  tenant  explained  that  his  farm  was  composed 
of  two  kinds  of  pasture  land,  suitable  respectively  for  summer  and 
winter  grazing — that  by  the  intersection  of  the  railway,  those  two 
portions  were  separated,  that  the  sheep  would  not  cross  at 
the  bridges  without  hounding  and  driving,  and  were  never 
allowed  to  settle — the  result  of  which  was  great  loss  to  the 
claimant,  by  his  being  obliged  to  keep  what  was  called  a  flying 
stock  instead  of  a  permanent  one.  These  claims  Hay  required  to 
have  adjusted  by  a  jury.  In  order  to  protect  themselves  against 
the  penalties  imposed  by  sections  36  and  37  of  the  Lands'  Clauses 
Consolidation  Act,  the  Railway  Company,  while  denying  their 
liability,  presented  a  petition  to  the  Sheriff,  in  which  they  main- 
tained that  the  claim  was  wholly  incompetent  to  form  the  subject 
of  trial  by  jury  as  proposed.  They  then  presented  the  note  of 
suspension  with  which  die  process  of  declarator  was  subsequently 
conjoined.  The  conclusions  in  the  action  of  suspension  were  for 
interdict  against  Hay  taking,  or  attempting  to  take,  any  steps  for 
obtaining  a  jury  trial  before  the  Sheriff  under  the  Lands'  Clauses 
Consolidation  Act,  or  from  anyways  proceeding  with  his  alleged 
daim.  The  summons  of  declarator  concluded  that  the  defender 
had  already  received  full  compensation  under  the  previous  awards. 
The  claim  under  the  second  head  was  subsequently  settled  by  the 
Company. 

The  Lord  Ordinary  (Robertson),  on  20th  March  1852,  pro- 
nounced an  interlocutor,  recalling  the  interdict,  and  finding  sub- 
stantiaUy  in  favour  of  the  defender. 

The  Railway  Company  reclaimed. 

Penney  was  for  the  reclaimers. 

Macfarhne  and  Lord  Advocate  for  respondents,  referred  to  Law^ 
rence  v.  The  Great  Northern  Railway  Company ^  Feb.  22.  1851,  6 
Railway  Cases,  p.  656. 

The  Lord  Justice- Clbrk.     The  question  raised  under  the 
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June  3. 1852.  last  branch  of  the  claim  is  an  important  one,  as  affecting  submis- 
Nor^ British  *^^°®  generally  in  such  cases.    This  Court  alone  must  decide  what 
Railway  Co. ».  is  the  effect  of  the  previous  awards  on  the  present  claim.     Here 
^^'  the  period  at  which  the  claimant  might  enforce  his  claims  was  very 

much  at  his  own  discretion.  Railways  in  general  are  not  prone 
to  force  on  such  questions,  and  the  tenant,  had  he  so  chosen, 
might  have  waited  until  the  full  effect  of  the  railway  on  his  farm 
could  have  been  seen.  But  he  must  have  foreseen  the  general 
damage  resulting  from  intersection  by  the  railway,  or  from  want 
of  shelter  so  caused,  and  this  he  ought  to  have  stated  originaUy, 
or  to  have  specially  reserved  and  excepted.  Here  there  is  no  such 
reservation  or  exception.  There  are  two  submissions,  one  nearly 
a  year  after  the  other.  The  tenant's  attention  must  have  been 
turned  to  the  subject,  and  he  might  have  brought  under  the  second 
submission  anything  which  he  had  omitted  under  the  first.  A  sug- 
gestion was  made  that  the  arbiters  should  be  examined,  and  that 
inquiry  should  be  made  of  them,  whether  the  damage  now  claimed 
was  submitted  to  them,  and  whether  or  not  they  took  this  into 
account.  I  do  not  think  such  a  course  has  erer  been  ad- 
mitted. Arbiters  may  have  been  examined  as  to  what  they  did 
during  a  submission,  but  it  has  not  been  ascertained  whether 
they  can  be  examined  in  an  action  of  reduction  of  their  decree. 
To  allow  an  arbiter  after  the  lapse  of  years,  to  be  examined 
whether  a  particular  claim  was  stated,  and  if  not,  what  he  would 
have  done  if  it  had  been  so  stated,  is  a  perilous  proceeding.  I 
do  not  say  that  a  case  might  not  occur  where  a  new  claim  might 
competently  be  brought  under  these  statutes,  but  it  is  unneces- 
sary to  decide  the  point  here. 

Lord  Medwyn.  I  entirely  concur.  No  doubt  it  would  be  rash 
to  say  that  there  never  can  be  grounds  for  such  a  second  claim 
after  there  has  already  been  one  arbitration,  because,  what  is  the 
subject  of  the  one  may  not  have  been  the  subject  of  the  other ;  but 
here  Mr  Hay  knew  what  sort  of  farm  he  had  ;  he  knew,  or  might 
have  known  the  effects  of  its  intersection  by  the  railway ;  he 
might  have  reserved  this  claim,  but  the  only  reservation  is  that 
of  his  claim  against  the  landlord ;  it  would  be  dangerous  to  admit 
such  claim  oi  piece  meal  damages. 

Lord  Cockburn.  I  concur.  A  practical  man  like  the  claim- 
ant must  have  seen  the  effect  of  severance  of  his  farm  by  the 
railway — ^he  must  have  been  blind  if  he  did  not.  I  must  add, 
that  I  think  the  policy  of  the  law  is,  that  a  railway  passing  through 
a  person's  property,  does  not  pay  merely  for  getting  through,  but 
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also  for  being  let  alone,  and  not  incessantly  tortured  by  new  de-*Tii°<»3. 1852. 

Lord  Murr^t  also  concurred.  Railway  Co.  v. 

Hay. 

The  Court  therefore  pronounced  the  following  interlocutor : — 
**  Alter  the  interlocutor  of  the  Lord  Ordinary  in  regard  to  the 
third  head  of  the  notice  of  claim  against  the  reclaimers :  Find  that 
this  Court  must  decide  what  was  the  extent  and  legal  effect  of  the 
submissions  and  decreet-arbitrals,  and  whether  the  said  third  head 
of  the  claim  can  competently  be  insisted  in  after  such  submissions 
and  decreet-arbitrals :  Find  and  declare  that  the  submissions  and 
decreet^arbitrals  referred  to  embraced  all  claims  which  the  re- 
spondent could  state  as  permanent  damage  during  the  currency 
of  his  lease,  and  that  the  third  head  of  the  claim  is  not  now  com- 
petent. And  in  the  suspension  a.nd  interdict,  interdict,  prohibit, 
and  discharge  the  said  John  Hay,  respondent,  and  all  others  acting 
under  his  authority,  or  for  his  behoof,  from  taking,  or  attempting 
to  take  any  steps  for  obtaining  a  jury  trial  before  the  Sheriff 
under  the  Lands'  Clauses  Consolidation  (Scotland)  Act,  1845,  for 
the  settlement  or  ascertainment  of  the  third  head  of  his  alleged 
claim  against  the  complainers,  contained  in  his  alleged  notice  of 
claim,  bearing  date  6th  December  1850 ;  and  regard  to  the  first 
head  of  said  claim,  before  further  answer,  appoint  the  respondents 
to  lodge  a  minute,  stating  explicitly  in  what  manner  and  at  what 
time  he  a^ers  that  the  stock  mentioned  in  that  head  of  his  claim 
was  destroyed  by  the  operations  of  the  Railway  Company,  and  by 
what  operations  of  the  Company,  and  the  different  portions  of  said 
stock  therein  mentioned,  so  severally  destroyed,  and  on  what 
portions  of  the  lands." 

David  Smithy  "W.S.,  Agent  for  Complainers. 
WUHam  Hunt,  W.S.,  Agent  for  Respondent. 


SECOND  DIVISION. 

Bbll  w.  Stewart.  -^^^  293. 

Jurisdiction  —  Foreign  —  Nexvs  —  Arrestment  jurisdiction  is  fundandae 
causa. — ^The  subsistence  of  an  action  of  multiplepoinding,  in  which  a  de- 
fender not  resident  in  Scotland  has  lodged  a  claim,  is  not  sufficient  to 
found  jurisdiction  against  him  at  the  instance  of  a  third  party  not  con- 
nected with  that  action,  nor  does  it  supersede  the  necessity  of  an  arrest- 
ment Jtin9eficft077t5/</nf?a77r/cr  causa  at  the  instance  of  that  party. 
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Juno  4.  IB52.      The  present  action  was  brought  against  the  defender,  Charles 
^"^V*^    Stewart,  described  as  sometime  residing  in  Canongate,  thereafter 

Stewart.  residing  in  Pleasance,  Edinburgh,  and  now  in  Manchester,  or 
elsewhere  in  England.  The  object  of  the  action  was  to  constitute 
a  debt  alleged  to  be  due  by  the  defender,  of  the  nature  of  promis- 
sory notes,  or  I  O  U.  The  defence  was  a  plea  of  no  jurisdiction. 
There  had  been  no  Brrestment  jurisdictionisfundandtB  causa  at  the 
instance  of  the  pursuer.  On  the  other  hand,  it  appeared  that  the 
defender  had  been  born  in  Scotland,  that  he  at  one  time  resided 
there,  and  that  the  debt  was  incurred  in  that  country.  It  farther 
appeared  that  the  defender  had  an  interest  in  certain  heritable 
property,  under  a  trust  deed  executed  by  his  father  and  mother, 
by  which  they  conveyed  the  heritable  property  to  trustees,  but 
under  express  directions  to  sell,  in  order  to  its  distribution  among 
the  beneficiaries,  of  whom  the  defender  was  one.  The  defender 
had  subsequently  executed,  in  favour  of  his  creditors,  a  disposition 
(minium  bonarum.  Besides  this,  he  along  with  his  brother  and 
sister,  had  appeared  as  a  claimant  in  an  action  of  multiple- 
poinding,  raised  by  the  trustees  under  his  father's  settlement,  with 
reference  to  certain  proceeds  of  the  trust  estate  which  had  accu- 
mulated in  their  hands,  to  which  the  father  had  right,  if  he  were 
still  alive,  but  to  which  the  beneficiaries  under  the  trust  had 
right,  if  he  were  dead.  It  was  on  this  latter  point  that  the  pur- 
suer principally  rested  his  answer  to  the  plea  of  no  jurisdiction. 
The  Lord  Ordinary  (Rutherfurd)  sustained  the  defence,  and  dis- 
missed the  action. 
Bell  reclaimed. 

Pattison  and  Lord-Advocate  for  the  reclaimer,  argued  that  the 
dependence  of  the  multiplepoinding,  and  the  defender's  claim  in 
it,  were  sufficient  to  support  the  jurisdiction  of  the  Courts  here. 
The  multiplepoinding  fixed  in  this  country  the  property  which  was 
the  subject  of  the  action,  and  thus  accomplished  the  purposes  of, 
and  was  equivalent  to  axTeBtment  jurisdictionis  Jiindanda  causa^ 
which  therefore  became  unnecessary,  since  the  jurisdiction  as  re- 
gards the  property  in  respect  of  the  legal  nexiu  was  good  with- 
out it.  Ersk.  I.  2,  19,  and  Notes;  Mansfield^  1 7th  June  1795, 
M.  2594 ;  Ashton,  17th  June  1773,  M.  4835,  and  1  Hailes,  526 ; 
2  Bell's  Comment.,  p.  68;  Miliary.  Urcy  23cl  June  1838,  16, 
Shaw,  1204. 

<7.  Shaw  and  Macfarlane  for  the  defender  (respondent).  It  is 
not  now  contended  that  the  defender  has  heritage  in  Scotland ; 
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his  interest  is  only  personal,  capable  of  being  arrested,  which  tests  Ji^^e  4.  iss?. 
its  nature.     The  plea  of  reconvention  will  not  avail  here,    as^  ,, 

_,  ,  '  Bell  V. 

the  pursuer  can  establish  no  connection  between  himself  and  the  Stewart. 
defender's  claim  in  the  taiultiplepoinding, — ^besides  it  may  turn  out 
that  no  part  of  the  fund  in  that  action  is  due  to  him.  There 
is  no  ground  for  the  plea,  that  because  some  one  has  estab- 
lished jurisdiction,  therefore  any  other  person  has  a  right  to 
found  on  this.  The  fund  must  be  fixed  for  the  purpose  of  that 
particular  suit;  Smyths  16th  November  1826;  M* Arthur,  12th 
January  1842;  Cameron,  9th  March  1838. 

Lord  Mbdwyn.  At  one  time,  in  the  course  of  the  argument, 
I  was  afraid  that  the  interlocutor  in  this  case  might  be  running 
counter  to  the  principle  recognised  in  the  case  of  Mansfield  and 
Co.  in  1705,  and  did  not  properly  carry  out  the  effect  of  that 
judgment,  which  I  hold  to  be  one  of  the  most  important  and  lead- 
ing cases  in  our  law.  It  was  a  unanimous  judgment  at  a  time 
when  the  Bench  was  occupied  by  very  able  Judges,  the  President 
(Day  Campbell),  Justice-Clerk  Braxfield,  Eskgrove,  Dreghorn, 
Methven,  and  Glenlee,  and  the  rule  laid  down  in  the  case  of 
claimants  in  a  multiplepoinding  has  been  followed  ever  since. 
The  same  effect  thus  has  been  given  to  a  moveable  fund  for  dis- 
tribution when  in  manibus  curicB  in  favour  of  parties  called  by  the 
raiser  of  a  multiplepoinding,  as  having,  or  pretending  to  have,  a 
claim  to  it,  as  has  now  been  given  to  the  owner  of  an  heritable 
estate  in  this  country,  that  he  need  not  be  convened  as  a  foreigner 
by  a  previous  arrestment  to  found  jurisdiction. 

In  the  case  then  of  a  multiplepoinding  for  the  distribution  of 
personal  property,  which,  by  the  process  of  multiplepoinding,  has 
been  fixed  in  this  country,  and  is  understood  to  be  m  manibus 
curies,  if  not  actually  consigned,  the  practice  sanctioned  by  the 
Court  in  MansJielcTs  case  has  been,  in  so  far  as  regards  the  par- 
ties called  to  establish  their  claims  against  these  goods,  followed, 
especially  in  the  recent  case  of  Miller  v.  Ure,  23d  June  1838,  by 
Lord  Moncreiff,  as  distinctly  expressed  in  his  note,  referring  also 
to  2  Bell,  68,  **  as  superseding  the  necessity  of  an  arrestment  to 
found  jurisdiction  where  the  sum  or  goods  claimed  are  already  the 
subject  of  a  multiplepoinding,"  but  it  is  confined  to  such  a  case 
so  as  not  to  be  extended  to  a  question  of  status,  Scruton  v.  Gray, 
1st  December  1772.  It  is  an  exception  from  the  general  rule, 
and  is  not  to  be  extended  beyond  what  can  be  shewn  by  practice 
and  precedent. 

No.  xxviu. — VOL.  I.  2  r 
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June  4. 1B52.      Now  I  am  satisfied  that  it  Would  be  an  extension  of  this  rule 
<^y^^    fixed,  as  to  direct  and  immediate  claimants  in  a  multiplepoindmg,  to 

Stewart..        ^^^^  ^^^^  party,  for  he  is  not  a  compearer  in  the  multiplepoinding, 
to  have  the  benefit  of  this  rule.    Mr  Bell  ean  state  himself  only  as 
a  creditor  of  the  claimant,  and  proposes  to  constitute  his  debt  against 
one,  who,  quoad  him,  is  a  foreigner.     This  foreigner  may  have  a 
claim  to  funds  on  which  there  is  a  nexus^  in  competition  with  other 
claimants,  and  may  be  properly  called  to  pursue  that  claim,  but 
his  creditor  as  yet  cannot  appear  with  his  riding  interest  on  the 
claim  of  his  debtor,  till  he  constitutes  his  claim ;  and  it  is  difficult 
to  see  how  he  can  obviate  the  defence  available  quoad  him,  that  the 
defender  is  a  foreigner  not  subject  to  the  jurisdiction  of  our  Courts 
at  his  suit,  without  first  founding  jurisdiction  against  him  by  arrest* 
ment.     No  doubt  if  an  agent  be  employed  by  a  foreigner  to  pur- 
sue or  defend  him,  in  a  suit  in  this  country,  he  may  be  entitled,  on 
the  principle  of  reconvention,  without  using  arrestment,  to  found 
jurisdiction  to  pursue  his  client  for  the  expenses  incurred ;  but  the 
Court  refused  to  extend  this  privilege  to  the  agent  in  a  seques- 
tration against  a  foreign  claimant  in  the  sequestration,  who  had 
given  no    special  authority  for  him  to  act,    and    in    the  ab- 
sence of   the  party  as    not    duly  cited,    most  properly,  even 
allowed  the  arrestee  to  protect  his  right,  Smyth  16th  Nov.  1S26. 
But  Mr  Bell's  debt  does  not  arise  from  his  being  agent  of  his 
alleged  debtor  in  the  multiplepoinding.   His  claim  arises  on  other 
grounds  quite  unconnected  with  the  proceedings  under  that  process, 
and  therefore  can  derive  no  aid  from  them.  We  are  not  arrived  merely 
at  the  point  when  we  are  to  consider  whether  the  riding  interest 
should  be  sustained ;  we  are  but  in  initio  litis  in  the  constitution  of 
the  claim,  the  competition  in  the  multiplepoinding  may  be  at  an  end 
long  before  decree  is  obtained  in  this  process,  and  the  subject  may 
have  vanished,  and  been  carried  abroad  or  assigned  away ;  there  may 
be  no  interest  to  ride  over,  and  therefore  it  may  never  come  to  be 
considered  what  effect  should  be  given  to  the  claim  against  the 
fund  in  this  multiplepoinding,  and  the  case  of  Home's  Trustees, 
V.  RalstoTLs  Trustees^  13th  June  1834,  shews  that  such  a  riding 
interest  is  not  admitted  as  a  mere  matter  of  course.    It  must  be 
constituted  in  the  first  instance  against  a  debtor  liable  to  the  juris- 
diction of  this  Court  at  the  instance  of  the  pursuer,  and  how  this 
tdiTi  be  without  previous  arrestment  I  do  not  see.     I  am  therefore 
for  adhering. 

Lord  Justice-Clerk.     I  am  decidedly  of  the  same  opinion. 
I  never  could  see  the  application  of  the  case  of  Mansfield  to  the 
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present  case.    There  is  no  authority  to  support  so  singular  a  doc-June  4.  I86^. 
trine  as  that  a  party  by  his  appearance  in  a  suit  subjects  himself    ^*^^ 
to  any  party  or  to  any  claim  that  may  be  made  against  him  by  a  s4w^. 
perfect  stranger.     We  never  can  dispense  with  what  has  always 
hitherto  been  considered  necessary,  viz.,  arrestment  jurisdictimis 
fundandm  causa  not  merely  to  fix  the  fund  in  Scotland,  but  to 
fix  it  for  this  party,  and  for  this  particular  suit. 
Lords  Cockburn  and  Murray  concurred. 

The  Court  therefore  adhered  to  the  interlocutor  of  the  Lord 
Ordinary,  with  additional  expenses. 

JatMS  BeUj  S.S.C.,  (Party)  Agent  for  Parsoer, 
John  Muircofy  Jr.,  S.S.C.,  Agent  for  Defender. 


HOUSE  OF  LORDS. 


DvcB,  Appellant^  and  Lady  James  Hay,  and  Lord  Jambs         ^^^  294, 

Hay,  Respondents. 


Servitude-^Usage — Walking  and  Becreation — Title, — ^A  right  for  the  in- 
babitants  of  a  town  to  use  a  private  ground  for  walking  and  recreation 
cannot  be  prescribed  for.  This  house  therefore  affirmed  an  interlocutor 
of  the  Court  of  Session,  refusing  an  issue  to  try  whether  such  a  right  had 
been  acquired  by  use.  Query  if  inhabitancy  without  residence  will  give 
a  sufficient  title  to  a  claimant  to  sue  for  such  right 

This  was  an  appeal  against  two  interlocutors  pronounced  by  the  May  25. 1852. 
Second  Diyision  of  the  Court  of  Session,  in  an  action  of  decla-    *^-^t^^ 
rator  at  the  instance  of  the  appellant,  as  one  of  the  magistrates  i^y,^.     ^ 
jol  the  burgh  of  Old  Aberdeen,  against  the  respondents,  of  certain 
privileges  or  rights  of  servitude  in  and  through  a  particular  stripe 
of  ground  on  the  banks  of  the  Don,  in  the  vicinity  of  Aberdeen. 

As  originally  framed,  the  claim  in  the  summons  was  made  not 
only  on  behalf  of  the  inhabitants  of  the  burghs  of  Old  and  New 
Aberdeen,  Bridge  of  Don,  and  vicinity  thereof,  but  of  the  public 
generally*  But  it  was  amended  and  restricted,  and  after  alleging 
a  right  of  public  way,  used  and  enjoyed  as  such  through  the 
grounds  of  Seaton,  the  property  of  the  respondents,  now  con^ 
eluded  for  declarator  of  the  privilege  or  right  of  servitude  claimed 
on  behalf  of  the  pursuer  and  the  other  inhabitants  and  heritors  of 
.Aberdeen,  Old  Aberdeen,  village  of  Bridge  of  Don^  and  the 
vicinity  thereof,  or  of  Old  Aberdeen,  separately  or  in  conjunction 

2  f2 
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May  25. 1852.  With  one  or  more  of  these  places,  for  the  purposes  set  forth  in  the 
'-*^T^'    subjoined  issue. 

Hayt  &C.  To  the  amended  summons  defences  were  lodged  for  the  re- 

spondents, denying  such  right  as  claimed ;  and  the  action  having 
been  remitted  to  the  issue  clerks,  two  issues  were  prepared.  The 
first  of  these  issues  related  to  the  alleged  right  of  public  way,  and 
that  issue  was  not  now  in  dispute.  The  other  issue  was  in  these 
words,  "  Whether,  for  forty  years  prior  to  the  said  Ist  of  February 
1848,  or  for  time  immemorial,  the  river  bank  or  piece  of  ground 
lying  between  the  river  and  the  southern  margin  of  the  ground  re- 
ferred to  as  said  footpath  or  road,  inclusive  of  the  space  referred 
to  as  the  said  footpath  or  road,  from,  at,  or  near  the  said  Balgownie 
Bridge  up  to  a  place  on  the  said  bank,  a  short  way  below  the 
mansion-house  of  Seaton,  and  opposite,  or  nearly  so,  to  the  house 
of  Kettoch's  Mill,  and  at  which  place  there  is  now,  and  has  been 
for  a  long  time  back,  a  rough  fence  or  paling  across  the  said  bank, 
with  a  gate  or  turnstile,  or  other  passage  for  foot-passengers, 
being  a  distance  or  stretch  of  823  yards  or  thereby,  or  some  other, 
and  what  portion  of  the  said  distance  has  been  resorted  to,  pos- 
sessed, and  enjoyed  by  the  inhabitants  and  heritors  of  Aberdeen, 
burgh  of  Old  Aberdeen,  village  of  Bridge  of  Don,  and  the  vicinity 
thereof,  or  of  Old  Aberdeen  separately,  or  in  conjunction  with 
one  or  more  of  these  places,  for  the  purpose  of  recreation,  and 
taking  air  and  exercise,  by  walking  over  and  through  the  same, 
and  resting  thereon,  as  they  saw  proper  ?" 

An  objection  was  raised  to  this  issue,  and  the  matter  was 
brought  before  the  Lord  Ordinary,  who  reported  it  without  any 
opinion  to  the  Lords  of  the  Second  Division.  Their  Lordships 
afterwards  pronounced  an  interlocutor  dballowing  this  second 
issue,  and  repelling  the  conclusions  of  the  summons,  in  so  far  as 
it  concludes,  that  *'it  should  be  found  and  declared  that  the  por- 
tion of  river  bank  or  ground  therein  described,  being  the  whole 
river  bank  or  piece  of  ground  lying  between  the  southern  margin 
of  the  ground  referred  to  as  said  path,  and  the  river,  and  extend- 
ing as  therein  specified,  is  open  to  the  pursuer  and  others  therein 
mentioned,  and  that  they  are  entitled,  and  have  the  right  at  all 
times  to  enjoy  and  recreate  themselves  thereon,  in  manner  and  to 
the  effect  therein  stated,  without  let  or  hindrance  from  the  de- 
fenders ;  and  that  the  said  right  and  privilege  should  be  reserved 
entire,  as  they  are  alleged  to  have  been  in  time  past,  for  the  con- 
venience, comfort,  recreation,  and  health  of  the  pursuer  and  others 
foresaid,  their  families  and  dependants." 
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From  thb  interlocutor,  and  a  sabsequent  one  decerning  for  ex- May  25. 1862. 
penses  in  favour  of  the  respondente,  this  appeal  was  now  brought,    ^^^^^f^^ 

RoU,  Q.C.,  and  A.  J.  Jofinstm  for  the  appellants.  It  is  said^i^^'^^**^^ 
that  the  servitude  claimed  by  the  appellants  in  this  case  is  not 
known  to  the  law  of  Scotland,  and  the  first  question  to  determine 
win  be,  whether  such  a  right  of  servitude  is  maintainable,  and  the 
next  question,  whether  the  appellant,  as  an  inhabitant  of  Old 
Aberdeen,  has  not  a  good  title  to  sue  for  the  servitude  in  question. 
With  regard  to  the  first  question,  that  must  depend  on  usage  and 
prescription,  for  which  there  is  the  authority  of  institutional  writers. 
Lard  Stair^  B.  2,  tit.  7,  sec.  1,  2,  9,  and  13.  Erskine,  B.  2,  tit.  9, 
sees.  2  and  3.  Bellas  Principles^  sees.  979  to  993.  In  the  present 
case,  the  town  of  Aberdeen  is  the  dominant  tenement,  and  it  is 
for  the  use  of  such  that  the  right  is  claimed,  and  to  that  it  is  suffi- 
ciently limited.  Servitudes  are  as  various  as  the  ways  by  which 
property  can  be  burdened,  and  it  is  not  necessary  that  the  par- 
ticular ^servitude  in  question  should  have  been  previously  known 
in  law,  in  order  to  establish  the  right.  This  is  illustrated  by  the 
case  of  Sinclair  v.  the  Magistrates  of  Dysart^  Mor.  Diet.  14519, 
where  a  servitude  of  the  liberty  to  bleach  clothes  on  the  property 
of  the  appellant  was  held  by  this  house  to  be  capable  of  being 
acquired  by  the  inhabitants  of  the  town  of  Dysart,  by  immemorial 
use  and  possession.  A  similar  case  to  the  present  is  that  of  the 
Magistrates  of  Dundee  v.  HunteTf  6  Dunlop,  12.  The  cases  of 
Home  V.  Younffy  9  Dunlop,  286 ;  Clegham  v.  Dempster^  2  Dow,  40, 
are  authorities  to  shew  that  a  claim  spatiandi^  or  of  recreation  over 
ground  belonging  to  a  neighbouring  proprietor,  is  recognised  by 
the  law  of  Scotland ;  and  Abbot  v.  Weekly ^  1  Levinz.  176,  where 
a  custom  for  the  inhabitants  of  a  vill  to  dance  in  the  plaintiff's 
close  for  their  recreation,  was  holden  in  the  EngUsh  Courts  to  be 
a  good  one.  Next  the  title  of  inhabitancy  of  the  dominant  town, 
gives  the  appellant  a  sufficient  right  to  sue  for  the  privilege  in 
question.  Mercer  v.  Reid^  2  Dunlop,  520 ;  2'horbumy.  Charterisy 
4  Dunlop,  169 ;  Aikman  v.  the  Duke  of  HamHtony  6  Wilson  and 
Shaw,  64. 

AndersoHy  Q.C.,  and  Pirie  for  the  respondents.  The  question  as 
to  the  character  of  the  servitude  claimed,  and  the  question  as  to 
the  titie  of  tiie  appellant  to  sue  for  it,  may  more  convenientiy  be 
considered  together.  A  servitude  of  the  nature  here  claimed, 
which  is  that  to  a  right  of  recreation  for  the  inhabitants  of  a  town, 
by  walking  over  and  resting  on  the  private  grounds  of  a  party,  is 
a  right  not  known  to  have  been  acquired  by  use.    Rogers  v. 
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Hay  25.  I852.£ran;i>,  4  Murray's  Jury  Cases,  25,  per  Lord  Moncreiff  in  giving 
t>  Lad  ^^  opinion  in  Fergtuon  ▼•  Sherriff^  6  Dunlop,  1373,  Marquis  of 
Hay,  &c.  Breadalbane  v.  Macgregor^  7  Bell's  Appeal  Cases,  43.  There  is 
a  great  distinction  between  the  case  where  the  servitude  is  sought 
to  be  established  by  a  specific  grant,  and  where  it  is  attempted  to 
be  established  only  by  usage,  and  this  distinction  will  explain  many 
of  the  cases.  BeU  in  his  Prineipks^  979,  observes,  **  that  witiiin 
the  description  of  a  servitude,  the  law  does  not  recognise  many 
privileges  or  uses  of  property,  which  may  be  perfectly  competent 
as  the  subject  of  personal  contract."  The  case  of  Dempster  v. 
Cleghonif  cited  for  the  appellant,  depended  on  an  express  con- 
tract. As  regards  the  question  of  title  to  pursue,  the  case  of 
the  Feuars  of  Dtmse  v.  Hag^  Mor.  Diet.  p.  1825;  and  Fitch  v* 
RawUngy  2  Henry  Black,  393,  shew  that  the  title  of  mhabitancy 
of  a  burgh  is  not  alone  sufficient  to  maintain  the  present  claim. 
Rob^  Q.C.,  replied. 

Lord  Chancbllor.  My  Lords,  in  this  case  a  very  important 
question  of  law  has  been  very  well  argued  at  your  Lordships'  bar, 
and  now  calls  for  your  Lordships'  decision.  The  right  as  origi- 
nally claimed  in  the  Court  of  Session,  was  by  Mr  Dyce  who  repre- 
sented himself  as  being  at  present  one  of  the  magistrates  of  the 
burgh  of  Old  Aberdeen,  against  Lady  James  Hay  and  Lord  James 
Hay  her  husband,  and  the  claim  was  of  this  nature.  [His  Lordship 
here  stated  the  pleadings,  and  the  proceedings  in  the  Court  below.} 
Now,  my  Lords,  before  your  Lordships  enter  into  an  examination 
of  the  particular  law  which  is  applicable  to  this  case,  it  will  be 
necessary  to  consider  the  generd  nature  of  the  right  which  is 
claimed.  The  property  over  which  this  right  is  claimed  is  an  en- 
closed piece  of  ground.  It  is  near  the  mansion-house  and  it  is  as- 
serted by  the  appellant  himself,  and  he  means  to  try  that  right, 
that  there  is  a  right  of  way  through  it ;  whether  it  can  be  main- 
tained or  not  is  for  a  jury  to  decide ;  but  it  accounts  for  the  public 
having  had  access  to  that  particular  field.  Now  it  is  just  exactly 
that  piece  of  ground  upon  which  naturally  and  almost  inevitably 
encroachments  would  be  made,  because  the  piece  of  ground,  ex- 
tending in  length  about  half  a  mile,  is  of  very  moderate  breadth, 
between  the  footpath  and  the  river  Don.  It  is  of  very  moderate 
breadth  in  some  places,  I  believe  not  more  than  a  couple  of  yards 
or  some  such  thing,  in  some  places  twenty  yards,  but  varying  in 
breadth ;  now  therefore,  nothing  could  be  so  easy  as  for  persons 
going  along  the  property  to  wander  down  to  the  edge  of  the  river^ 
on  so  narrow  a  piece  of  ground  as  divides  the  river  from  the  foot- 
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path ;  but  it  is  an  enclosed  piece  of  ground,  and  that  is  not  denied.  May  25. 1852*. 
The  pursuer  puts  his  right  simply  and  only  upon  inhabitancy.  ^^^^^^ 
Now  I  have  seldom  seen  a  case  better  reasoned  from  the^y^&c. 
Bench,  or  more  elaborately  considered,  than  the  present  case ; 
and  the  Judges  in  the  Court  below  stated  (in  which  I  entirely  con- 
cur) that  although  this  right  as  first  claimed  is  restricted,  yet  that 
the  restriction  cannot  alter  the  nature  of  the  right  when  you  look 
at  the  number  of  persons,  some  hundreds  of  thousands  for  example, 
for  whom  this  right  is  claimed,  with  their  families  and  dependents, 
and  the  nature  of  the  ground.  It  is  in  effect  a  demand  on  the  part 
of  the  public  generally,  to  resort  for  recreation,  exercise,  strolling 
and  lying  down  particularly ;  for  when  they  walk  or  tire  themselves 
they  claim  a  right  of  reposing  themselves  on  the  surface  of  the  soil ; 
in  that  respect  I  think  it  varies  from  a  great  many,  and  indeed 
from  all  the  cases  that  have  been  decided  on  the  part  of  the  ap- 
pellant. I  have  not  really  heard  a  single  authority  cited,  except 
that  only  case  in  which  the  point  was  not  in  fact  decided,  to  which 
I  shall  call  your  Lordships'  attention,  and  I  am  not  aware  of  any 
authority  which  goes  to  establish  this  universal  right.  Your  Lord- 
ships have  been  pressed  very  much  with  the  case  of  the  right  of 
playing  golf,  but  in  that  very  case,  although  it  is  a  pastime  and 
hedthful  exercise,  which  the  Courts  would  be  inclined  to  cherish, 
it  was  established  with  difficulty  by  the  law  of  Scotland ;  and  where 
the  right  has  been  shewn  to  have  been  exercised  over  the  whole  of 
a  piece  of  ground,  the  Court,  by  its  own  power,  has  restricted  the 
exercise  of  that  right  within  boundaries  and  limits,  and  has  ordered 
those  limits  and  boundaries  to  be  defined  aud  set  out ;  and  it  is  sin- 
gular enough,  that  in  this  very  case  the  appellant  admits  that  this 
right  may  be  restricted  by  the  Court;  so  that  the  claim  is  a 
general  right  to  walk  on  the  whole  of  this  ground,  and  to  repose 
on  it  and  so  on,  with  a  power  in  the  Court  of  Session  to  teU  them 
in  what  direction  they  are  to  go  and  in  what  position  they  are 
to  repose.     That  is  the  sort  of  right  which  is  claimed. 

Now,  my  Lords,  before  I  enter  upon  the  cases,  there  is  one 
thing  upon  which  I  must  particularly  guard  myself,  and  beg 
anxiously  that  it  may  not  be  understood  that  any  opinion  is  ex- 
pressed by  this  House  adverse  to  that  right,  to  which  the  right  in 
question  in  this  case  has  been  improperly  assimilated,  I  mean  the 
public  right  of  village  greens  and  village  play  grounds,  and  such 
matters,  which  have  been  dedicated  to  the  public.  It  is  clear  that 
the  law  of  Scotland  in  this  respect  agrees  with  the  law  of  England. 
Nobody  can  suppose  that  such  rights  can  at  all  be  affected  by 
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Kay  25. 1862.  any  decision  at  which  your  Lordships  may  arriTe  in  regard  to  the 
_/^^>^  right  now  claimed.  There  are  a  good  many  cases  which  I  think 
Haj,  &c  also  we  should  take  care  to  except,  and  which  in  point  of  fact  have 
no  real  bearing  upon  thb  case.  Some  of  the  most  important 
cases  which  have  been  relied  on^  are  cases  in  which  the  property 
belonged  to  a  corporation,  in  which  persons  claiming  under,  and 
as  part  of  the  corp(»ration,  have  claimed  certain  rights,  that  is, 
inter  se,  they  say,  this  property  belongs  to  us  all,  who  represent 
the  inhabitants;  we  the  inhabitants,  have  certain  rights  of  playing 
games  and  of  easement  or  servitude ;  we  have  these  rights  as 
against  you  the  corporation ;  you  are  trustees  in  effect  for  ns« 
That  has  nothing  to  do  with  this  case,  which  is  the  case  of  a  cor- 
poration claiming  a  right  in  another  man's  soil  adversely  to  him, 
not  connected  with  it,  having  no  more  connection  with  Old  Aber- 
deen than  any  other  property  which  may  happen  to  be  at  a  distance 
from  Old  Aberdeen.  Very  considerable  arguments  have  been 
pressed  upon  your  Lordships,  upon  whether  it  is  possible  for  Mr 
Dyce  to  represent  the  persons  on  behalf  of  whom  he  claims; 
whether  looking  at  the  law  of  Scotland,  which  in  that  respect  dif- 
fers from  the  law  of  England,  he  can  be  considered  as  having 
this  dominant  tenement  which  will  apply  to  the  servient  tenement 
and  give  the  right.  I  think  your  Lordships  need  not  go  into  that 
point,  because  the  decision  upon  the  general  point  renders  it  un- 
necessary ;  but  there  is  that  question  and  a  great  many  other  ques- 
tions, which  it  would  be  necessary  for  your  Lordships  to  decide, 
and  a  very  grave  question  as  regards  the  appellants'  title,  if  your 
Lordships  were  about  to  decide  in  favour  of  the  appellant,  and 
against  the  judgment  of  the  Court  below. 

Now,  my  Lords,  with  these  observations  I  will  at  once  pro- 
ceed to  call  your  Lordships'  attention  to  the  authorities.  The 
main  authority^  and  indeed  the  only  one  in  support  of  the  ap- 
pellant's case,  is  the  Dundee  case.  The  facts  of  that  case 
are  very  simple.  The  lands  of  the  proprietor  of  the  estate 
of  Blackness  surrounded  the  piece  of  land  in  question  on  three 
sides,  and  the  other  side  went  down  to  the  river:  he  said,  I 
am  entitled  under  an  infeftment,  but  that  infeftment  is  subject 
to  a  reservation  to  the  town  of  a  right  of  walking  over  it.  No- 
body doubts  that  you  may  reserve  such  a  right,  and  no  body 
doubts  that  you  may  if  you  please  grant  such  a  right  The  in- 
habitants of  Dundee  said,  no  doubt  we  go  over  it,  but  we  go  over 
it  as  our  own  property,  and  we  claim  the  right.  The  Court  said, 
you,  the  inhabitants  of  Dundee,  have  not  established  any  right  be- 
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yond  that  which  is  admitted  and  is  not  claimed  adversely  to  you,  Siay  25. 1852. 
but  the  owner  of  the  soil  claims  the  soil  subject  to  that  very  right ;  ^  '^  "^?^ 
you  are  entitled  to  that  right,  which  he  admits  is  your  right  with  Hay,  &c 
the  reservation,  and  you  are  entitled  to  nothing  more.     I  consider 
therefore  that  case  is  deciding  nothing  on  this  ground.     It  shews 
that  such  a  right  may  exist  under  a  reservation.    It  does  not  shew 
that  such  a  right  could  be  established  adversely  unless  on  the  in- 
feftment  or  the  reservation,  and  I  am  not  at  all  prepared  to  say 
that  if  the  proper  forms  were  adhered  to,  such  a  right  may  be 
{[ranted ;  but  I  may  here  observe  that  it  does  not  follow  that  because 
«  right  may  be  granted  that  is,  that  it  is  grantable  by  law,  there* 
fore  it  may  be  prescribed  for ;  it  is  something  to  shew  that  a  man 
may  have  done  such  an  act,  and  it  is  another  thing  to  find  the 
right  in  what  he  may  be  supposed  to  have  done. 

My  Lords,  I  am  not  aware  of  any  other  authority  wbidi  really 
bears  on  this  case  on  the  part  of  the  appellant.  Your  Lordships 
were  very  much  pressed  with  the  case  of  Holme  v.  Yotmg.  It 
does  not  touch  the  question ;  it  shews  generally  what  the  law  of 
Scotland  is,  but  it  does  not  touch  this  question  at  all.  I  entirely 
agree  with  the  learned  Judges  below  in  what  has  been  decided 
before  this  case  in  this  respect.  I  think  that  there  is  nothing  in 
the  law  of  Scotland  which  prevents  what  are  called  new  lights 
from  coming  under  an  old  principle ;  and,  therefore,  the  case  of 
bleaching,  which,  because  it  was  a  new  process,  was  in  the  first 
instance  held  to  give  no  right  in  a  case  of  this  sort,  was  ultimately 
held,  I  think,  to  fall  within  the  same  rule  as  other  proper  ease- 
ments; and,  therefore,  the  law  of  this  country  and  the  law  of 
Scotland  frequently  is  enabled  to  adapt  itself  to  changes  in  the 
circumstances  of  mankind,  without  doing  violence  to  its  original 
principle  and  rules ;  and  although  the  case  is  a  new  one,  that  of 
bleaching,  it  falls  within  the  same  principle.  But  this,  as  I  have 
observed,  is  an  argument  that  cannot  apply  to  this  case,  because 
nobody  supposes  that  recreation,  taking  air  and  exercise,  is  any 
particular  novelty  or  invention. 

My  Lords,  the  authorities  on  the  other  side  appear  to  be  as 
conclusive  for  the  respondent  as  the  appellant  is  destitute  of  any 
authority  in  his  favour.  The  first  case  to  which  I  would  refer 
your  Lordships  is  the  case  of  Dunse,  and  there  it  was  held  that 
in  Scotland  a  general  right  could  not  be  maintained  by  inha- 
bitants of  a  town  generally  to  pasturage  on  land.  That,  so  far 
therefore  as  it  goes,  is  in  favour  of  the  restriction  of  these  rights. 

Now  the  case  of  the  Marquis  of  Breadalbane  v.  Matyregor  is 
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May  25. 1852.  an  important  case  also  on  this  subject.     There  you  may  say  the 
^~*^^?^'    right  was  claimed  for  the  whole  world ;  in  point  of  fact  every  body 

Hay,  &«.  coming  from  the  north  to  the  south  might  claim  a  right  to  certain 
resting  stances  on  a  drove  road,  which,  it  was  not  contested,  be- 
longed to  Lord  Breadalbane.  They  said  that  the  distance  was 
too  great  for  their  cattle  to  travel  without  rest,  and  that  therefore 
they  were  entitled  to  stop  at  convenient  distances ;  in  point  of 
fact,  to  depasture  their  cattle  on  the  land  adjoining  the  stances 
wherever  it  was  necessary.  The '  Court  of  Session  so  far  gave 
way  to  that  as  to  send  it  to  an  issue  for  trial  by  jury  ;  but  your 
Lordships'  House,  upon  very  sufficient  reasons,  as  I  apprehend, 
decided  that  no  such  right  existed ;  that  a  mere  right  to  use  the 
road  would  give  no  possible  right  to  have  abiding  places  on  the 
road. 

My  Lords,  the  next  case  is  an  infinitely  stronger  case,  and  is 
a  clear  decision,  I  consider  upon  this  very  question,  I  mean  the 
case  of  Harvie  v.  Rodgers.  Now,  it  appears  by  the  report  that 
the  general  right  was  not  admitted  to  be  tried,  and  the  particular 
right  was  admitted  to  be  tried ;  and  therefore  there  is  no  doubt, 
that  as  far  as  it  appears,  the  right  in  question  now  claimed  was 
not  admitted.  Lord  Moncreiff,  who  was  himself  counsel  in  it,  has 
made  observations  on  that  case,  which  entirely  give  an  answer  to 
the  case  as  reported  in  the  Jury  Reports,  (his  Lordship  here  read 
passages  from  Lord  MoncreifiTs  opinion  in  the  case  of  Fergusson 
V.  Sheriffs  6  Dunlop,  1373,  in  which  he  remarks  on  Harvie  v. 
Rodgers.)  It  is  clear  that  was  a  direct  decision  of  the  Court  of 
Session  against  this  right,  and  that  decision  was  acquiesced  in, 
and  never  brought  by  way  of  appeal  to  your  Lordships'  House. 

My  Lords,  some  important  observations  were  made  by  I^ord 
Eldon  upon  the  right  of  servitude,  which  was  claimed  in  the  case 
of  Dempster  v.  Cleghom^  2  Dow,  40,  and  which  was  of  playing 
golf  over  certain  property,  from  which  it  is  quite  clear,  that  with- 
out laying  down  the  rule  of  law  in  any  distinct  manner,  the  im- 
pression on  the  mind  of  Lord  Eldon  was,  that  no  such  right  could 
be  claimed  as  would  be  inconsistent  with  the  rights  of  property. 
There  can  be  no  doubt  that  certain  persons  may  obtain  a  right 
by  prescription  to  play  certain  lawful  games  on  another  man's 
soil ;  but  whether  you  can  have  a  right  by  prescription,  which 
shall  go  to  the  extent  of  depriving  a  man  of  the  soil  which  belongs 
to  him,  is  quite  another  question.  I  have  already  said  that  it  might 
be  the  subject  of  grant ;  but  if  it  is  the  subject  of  grant,  does  it 
therefore  follow  that  it  can  be  prescribed  for  ?     Certainly  not ; 
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because  we  establish  a  prescription,  you  must  not  be  merely  satis- May  25. 1852. 

fied  that  the  man  had  the  ability  to  do  the  act,  but  also  that  it  is    ^"^"'^^^'^ 

afl  act  which  the  party  has  done  ;  but  who  can  come  to  the  con-^^*^^ 

elusion  that  a  man  has  made  an  indefinite  grant  to  let  in  the  whole 

of  the  public  upon  an  inclosure  near  to  his  own  house,  for  the 

purpose  of  their  possession  and  enjoyment?   It  is  inconsistent 

with  the  exercise  of  the  rights  of  property;  and  although  the 

Courts  would  be  compelled  to  give  effect  to  an  actual  sale  of  the 

right,  yet  the  Courts  would  not  admit  a  right  of  prescription  which 

would  go  to  defeat  the  right  of  the  party  who  is  entided  to  the 

soil. 

Now,  by  the  law  of  Scotiand,  these  rights  are  much  more  cir- 
cumscribed than  they  are  by  the  law  of  England.  It  has  been 
held  that  there  can  be  no  right  to  an  easement  in  Scotiand  to 
give  a  man  a  right  to  fish  for  trout  off  the  land  of  another  in  a 
navigable  river.  No  doubt  there  may  be  such  a  right  in  Eng* 
land ;  therefore  the  law  of  Scotland  is  more  stringent  than  the 
law  of  England,  and  the  law  of  Scotland  does  what  could  not  be 
done  by  the  law  of  England.  It  restricts  the  right,  which  I  think 
is  a  very  strong  argument  against  the  general  right  here  claimed. 
The  appellant  himself  says  he  is  willing  to  have  it  restricted ;  and 
it  appears  to  me  that  that  admission  weakens  his  case — ^he  could 
not  help  making  the  admission-^but  I  think  your  Lordships  will 
arrive  at  the  conclusion  that  it  would  be  utterly  impossible  to 
maintain  the  right,  and  at  the  same  time  to  restrict  it  to  any 
particular  portion  of  this  strip  of  land. 

My  Lords,  the  appellant,  at  the  close  of  his  case,  brings  to  his 
aid  the  law  of  England,  which  he  says  is  the  same  as  the  law  of 
Scotland.  I  think  he  is  mistaken.  By  the  law  of  England  the 
inhabitants  of  a  town  or  place  cannot  prescribe  for  any  easement 
generally  in  the  soil  of  another.  They  may  support  it  by  custom — 
the  custom  becomes  the  law  of  the  place — but  then  the  custom  is 
not  to  be  supported  at  all  unless  it  be  a  good  custom  and  a  reason- 
able custom ;  and  they  have  therefore  to  shew  that  the  right  which 
they  claim  is  reasonable.  However,  this  case  must  stand  or  fall 
according  to  the  law  of  Scotland,  and  I  know  that  your  Lordships 
will  so  far  abide  by  that  advice  which  it  falls  upon  myself  on  this 
occasion  to  give,  as  strictly  to  decide  this  case  upon  the  law  of 
Scotiand ;  and  upon  that  law,  as  I  understand  it,  I  advise  your 
Lordships  to  dismiss  this  appeal,  and  to  affirm  the  interlocutor 
complained  of. 
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May  25. 1852.     Interlocutors  affirmed  with  costs. 

Dy^ni^y  ^^^  "^  ^^'  ^°^^"  5  *"^  )    Agents  for  the  Ap- 

Hay,  &C.         Lockhart,  Morton,  Whitehead  and  Greig,  W.S.,     >      ®      pellants. 

Edinburgh,  J 

J«m«.  Ross,  S.aC,  Edinbutgh  j  and       1  ^  g,^  ^^^  Respondcnto. 

Jamea  Damdaon,  Essex  Street,  London,  } 


COURT  OF  SESSION. 

FIRST  DIVISION. 

No.  295.  Petition,  Sir  Thomas  Buchan  Hepburn^  Bart. 

11  and  12  Vicioria<t  c.  36 — Entail  Amendment  Act — Petition  to  apply 
consigned  Money — Heir  born  during  Proceedings — ItUiniaiion,— Under  a 
petition  to  apply  consigned  money,  intimation  had  been  duly  made  to 
the  three  next  heirs  of  entail :  Subsequentlj  an  heir  was  bom  entitled 
to  succeed  second  under  the  entail : — Held  that  intimation  of  the  peti- 
tion must  be  made  to  the  new  heir,  and  a  tutor  ad  Utem  appointed. 

JnDe4. 1852.      This  was  a  petition  to  applj  money  consigned  by  the  North 
^•^■^^^^^    British  Railway  Company,  as  the  price  of  land  taken  from  the 
ep  urn.  ^j^^-j^jg^  estates  of  the  petitioner. 

The  Lord  Ordinary  (Cowan,)  to  whom  the  petition  had  been 
remitted,  reported  that  at  the  date  of  presenting  the  petition 
and  the  remit  to  his  Lordship,  the  heirs  called  under  the  petition 
were  the  petitioner's  son  and  two  daughters,  who  were  the  three 
next  heirs  entitled  to  succeed  under  the  entail  at  the  date  of  pre- 
senting the  petition ;  that  subsequent  to  the  presenting  of  the 
petition,  and  the  remit  to  his  Lordship,  a  second  son  had  been  bom 
to  the  petitioner,  who  thus  comes  to  be  the  heir  second  in  order 
entitled  to  succeed  under  the  said  entail.  His  Lordship  referred 
to  sees.  3  and  36  of  the  Entail  Amendment  Act,  and  intimated 
his  own  view  to  be  that  there  was  no  necessity  for  calling  the 
heir  who  had  thus  appeared  subsequent  to  the  presenting  the 
petition. 

The  CoUBT,  however,  after  consulting  in  the  robing  room  with 
the  Judges  of  the  Second  Division,  recommended  that  the  pe- 
titioner should  lodge  a  minute  offering  to  serve  the  petition  upon 
the  petitioner's  second  son,  and  upon  such  minute  being  lodged, 
that  a  tutor  ad  litem  should  be  appointed  to  him,  who  might  exa- 
mine the  proceedings. 
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A  minute  having  been  lodged,  the  Conrt  authorised  the  pe-Janei.  1852. 
tition  to  be  served  accordingly,  and  as  the  second  son  was  resident    ^^"^^^T^ 
forth  of  Scotland,  they,  in  the  exercise  of  the  power  reserved  to 
them  under  the  Act  of  Sederunt,  remitted  the  inducice  to  twenty- 
one  days. 

Donaldson  was  for  the  petitioner. 

J.  and  P.  R.  Kermach^  W.S.,  Agents. 


SECOND  DIVISION. 
Brown  v.  Fbrguson.  No.  296. 

Process — Suspension — Reference  to  Oath. 

Ferguson  charged  Brown  on  a  registered  protest  and  imprisoned  Juno  4. 1852. 
him.     Brown  presented  a  note  of  suspension  and  liberation,  which ^       ^^ 
was  refused  by  Lord  Medwyn,  Ordinary  on  the  Bills,  and  a  cer- Ferguson, 
tificate  of  refusal  was  issued  to  the  charger.     The  suspender  re- 
claimed, but  the  Inner  House  adhered  and  remitted  to  the  Lord 
Ordinary  to  pronounce  decree  accordingly. 

The  case  having  again  come  before  the  Lord  Ordinary,  the  sus- 
pender gave  in  a  minute  of  reference  to  the  oath  of  the  charger. 
But  it  was  objected  to  as  now  incompetent. 

Lord  Anderson  reported  the  question  to  the  Court. 

Pattison  was  for  the  respondent,  and 
Macfarkme  for  the  suspender. 

Lord  Justice-Clerk.  The  rule  of  law  is  clear,  that  in  every 
process  reference  to  oath  is  competent  before  extract.  I  know 
of  no  authority  laying  it  down  to  be  incompetent  in  the  BDl  Cham- 
ber; for  I  doubt  if  Young  v.  Patton^  16th  Dec.  1826,  did  go  that 
length.  Now  in  this  case  extract  is  competent  for  expenses.  What 
is  said  to  render  reference  to  oath  incompetent  ?  The  granting  of 
the  certificate  of  refusal  surely  cannot,  when  a  reclaining  note  was 
competent  after  that.  Then  how  should  judgment  refusing  the  re- 
claiming note  make  it  incompetent  ?  The  case  b  still  in  the  Bill 
Chamber.  No  authority  makes  the  rule,  as  to  competency  of  refer- 
ring to  oath  before  extract,  applicable  only  to  the  Court  of  Session. 
Nor  has  it  been  argued  that  the  special  remit  to  the  Lord  Ordinary 
for  decerniture  would  make  it  incompetent  if  otherwise  competent. 
I  apprehend  from  the  nature  of  the  Lord  Ordinary's  inherent  autho- 
rity, whether  in  the  Bill  Chamber  or  Court  of  Session,  he  would 
have  power  to  sustain  the  reference  and  proceed  upon  it.  The 
same  difficulty  as  to  the  power  of  the  Lord  Ordinary  to  receive 
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Jane  4. 1862.  an  oath  of  reference  when  a  remit  has  been  made  to  him  to  decern, 
B  wnv  ^ould  apply  equally  to  ordinary  cases  as  to  cases  in  the  Bill 
Ferguson.  Chamber.  But  if  we  dispose  of  a  cause  on  the  merits,  completely 
exhausting  the  whole  cause,  and  simply  remitting  the  account  for 
taxation,  I  apprehend  the  Lord  Ordinary  would  not  only  be 
bound  to  receive  a  minute  of  reference,  but  from  his  inherent 
power  as  Lord  Ordinary,  to  sustain  it.  This  case  not  being  out 
of  the  Bill  Chamber,  it  follows  it  is  competent  to  give  in  a  minute 
of  reference. 

Lord  Cockburn.  I  have  no  doubt  the  minute  is  competent. 
The  case  not  being  out  of  Court  proved  that  the  Judge  was 
competent  to  receive  the  reference.  My  only  difficulty  is  under 
the  limits  of  remit  to  the  Lord  Ordinary,  which  was  not  to  proceed 
with  the  cause,  but  to  decern  for  expenses.  Now  in  place  of  per- 
forming that  solitary  function,  what  is  proposed  is,  that  he  shall 
receive  the  oath  of  reference,  take  a  deposition,  hear  argument  as 
to  its  import,  all  under  a  remit  to  do  nothing  but  the  mechanical 
process  of  decerning  for  expenses.  But  it  is  clear  the  case  Is  not 
out  of  Court,  and  therefore  at  the  last  moment  you  may  give  in  a 
reference  to  oath ;  but  how  it  is  to  be  taken  I  don't  clearly  see. 

Lord  Murray.  When  a  case  is  remitted  to  the  Lord  Ordi- 
nary for  a  particular  purpose,  it  does  not  prevent  him  from  doing 
that  which,  as  Lord  Ordinary,  he  is  bound  to  do ;  and  it  is  as 
competent  to  take  the  oath  in  the  Bill  Chamber  as  in  the  Court. 
Lord  Mbdwyn.  I  think  the  reference  is  competent. 
The  Court,  *^  on  the  report  of  Lord  Anderson,  Ordinary  on 
the  Bills,  sustain  the  reference  to  oath,  and  remit  to  the  Lord 
Ordinary  to  proceed  therein  as  shall  be  just." 

J.  Letsfanofiy  W.S.,  Suspender's  Agent. 
John  Eodgersy  S.S.C.,  Respondent's  Agent. 

No.  297.  FIRST  DIVISION. 

Judicial  Factor  fined  for  neglect  of  duty. 
June  5. 1852.  ^^  g^^  ^  judicial  factor,  appeared  to-day  personally  at  the  bar  of 
the  Court,  in  obedience  to  an  order  issued  in  consequence  of  his 
failure  to  submit  to  the  Accountant  of  Court  an  account  of  his 
intromissions  as  factor,  in  conformity  with  the  instructions  issued 
by  the  Accountant  to  all  judicial  factors.  He  had  now  lodged  his 
accounts  as  required,  but  the  Court,  in  respect  of  his  previous 
neglect  to  satisfy  the  Accountant  as  to  his  intromissions,  and 
failure  to  apply  for  prorogation  of  the  time  allowed  him  for  doing 
so,  imposed  upon  him  a  fine  of  ten  pounds,  with  the  expenses  of 
the  proceedings  against  him. 
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JPIRST  DIVISION. 

Petition,  Mrs  Cabsina  Gobdon  Gray  of  Carse,  and  Husband.  ^^^  298. 

Act  11  and  12  Vtctorioy  c.  f^Q—^Authority  to  Excamb — PeUtiofi — Next 
Heirs  of  Entail — Intimation, — ^Where  a  petition  for  authority  to  excamb 
lands  had  been  dolj  intimated  to  the  three  next  heirs  of  entail,  but  one 
of  the  heirs  had  died  before  the  procedure  had  been  brought  to  a  dose, 
intimation  was  appointed  to  be  made  to  the  next  heir  in  the  succession. 

This  was  a  petition  for  authority  to  excamb,  and  was  reported  j^Qe  5. 1852. 
to  the  Court  by  Lord  Anderson.  When  this  petition  was  pre-  ^^**y**^ 
sented,  intimation  was,  as  usual,  appointed  to  be  made  to  theQ.^'^ 
persons  next  entitled  to  succeed  to  the  entailed  estate  in  question, 
and  which  intimation  had  been  duly  made.  But  within  these  few 
days,  authentic  information  had  been  received,  that  one  of  these 
heirs,  Major  James  Coutts  Crawford  Gray,  died  in  India  on  the 
13th  April.  That  was  some  considerable  time  after  th^  service  of 
the  petition  upon  all  the  parties,  but  as  doubts  might  exist 
whether,  as  Major  Gray  was  one  of  the  three  parties  originally 
called,  the  circumstance  of  his  death,  before  the  procedure  had 
bedD  brought  to  a  close,  does  not  render  it  necessary  to  give  inti- 
mation of  the  process  to  the  next  prospective  heir  in  the  succes- 
sion, it  was  considered  proper  to  report  the  case  for  the  instruc- 
tions of  the  Court.  The  next  heir  of  entail  was  Jessie  Gray, 
daughter  of  the  deceased  Major  Gray. 

Currie  appeared  for  the  petitioner. 

The  CouBT,  "  on  report  of  Lord  Anderson,  and  having  con- 
sidered the  minute  for  the  petitioner,  grant  warrant  for  serving 
the  petition  on  the  said  Jessie  Gray  and  her  tutors,  if  she  any  has, 
and  allow  them  to  lodge  answers  thereto,  if  so  advised,  within 
fourteen  days  from  the  date  of  service." 

A  similar  interlocutor  was  pronounced  in  another  petition  prcr 
sented  by  Mrs  Carsina  Gordon  Gray  of  Carse,  and  her  husband, 
for  authority  to  grant  a  bond  and  disposition  in  security  for  pro- 
visions to  younger  children  under  the  entail,  and  which  was  also 
reported  to  the  Court  by  Lord  Anderson  for  the  same  reason  as 
the  preceding  petition  for  authority  to  excamb. 

Oraham  Binnt/,  W.S.,  Petitioners'  Agent. 
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SECOND  DIVISION. 
No.  299.  Poor  Duncan  Macdougall  r.  Clark. 

Proee89^Ea^ffense9— Incompetency  of  AdvocaUonf—Sistmg  of  Agent  as  party, 
— Heid  that  a  party  suing  in  forma  pauperisy  was  not  entitled  to  advocate 
a  cause  against  an  interlocutor  of  the  Sheriff,  repelling  objections  taken 
on  his  part  to  modification  and  taxation  of  an  account, — ^he  having  been 
found  entitled  to  expenses, — ^unless  the  agent  sisted  hiooself  as  a  party 
to  the  advocation. 

Jane  6. 1852.  Xhis  was  an  advocation  from  the  Sheriff  of  Argyleshire.  Mac- 
Macdoiadi©  ^^^8*^'  made  a  verbal  application  to  the  Sheriff  for  parochial  aid 
Clark.  for  himself,  wife,  and  child.     This  was  intimated  to  Clark,  the 

inspector  of  the  poor  of  the  united  parishes  of  Kilmore  and  Kil* 
bride.  The  Sheriff  thereafter  appointed  a  procurator  in  Inverary 
to  act  as  agent  for  the  applicant,  and  to  conduct  his  case  in  forma 
pauperis^  and  a  record  was  made  up. 

After  a  proof  for  both  parties  had  been  led,  the  Sheriff  found 
the  applicant  entitled  to  parochial  aid,  to  an  extent  adequate  to 
the  maintenance  of  his  daughter,  and  also  to  aid  to  a  partial  ex- 
tent for  himself  and  his  wife ;  and  farther,  found  him  entitled  to 
expenses,  but  subject  to  modification.  The  account  of  expenses 
having  been  taxed,  objections  to  the  taxation  were  given  in  by 
Macdougall,  but  these  were  repelled  by  the  Sheriff-substitute,  and 
the  Sheriff,  on  appeal,  adhered  to  the  interlocutor. 

Macdougall  was  put  upon  the  poor's  roll  of  this  Court,  and  the 
present  advocation  was  brought  by  him  to  have  the  Sheriffs  inter- 
locutors, modifying  the  expenses  and  repelling  the  objections  to  the 
auditor's  report,  reviewed.  On  the  case  being  called,  the  respon- 
dent gave  in  additional  pleas  to  the  effect,  that  the  interlocutor, 
having  reference  merely  to  the  expenses  of  the  litigation  in  the 
Sheriff- Court,  in  which  the  advocator's  agent,  and  not  the  advo- 
cator himself,  had  the  interest,  the  Sheriff  ought  to  have  refused 
leave  to  advocate  on  juratory  caution,  unless  the  agent  sisted  him- 
self as  a  party  liable  in  expenses,  and  that  the  advocation  should 
not  be  allowed  to  proceed  until  the  agent  so  sisted  himself;  and 
that  failing  his  doing  so,  the  advocation  should  be  dismissed. 

The  Lord  Ordinary  (Robertson)  after  hearing  parties,  found, 
^'  in  respect  the  matter  involved  in  the  present  advocation  regards 
merely  the  taxation  of  the  account  of  expenses  incurred  by  the 
agent  for  a  pauper,  that  the  said  pauper  has  no  legitimate  interest 
in  the  said  taxation,  and  that  the  agent  has  not  sisted  himself  as 
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a  party ;  and  in  respect  of  tbe  provision  contained  in  the  8th  sec^  June  5. 1852. 
of  the  Ad  of  Sederunt,  I2th  February  1846,  and  of  the  authori-^,^^*^^ 
ties  referred  to  m  the  note  of  the  Sheriff,  Finds  the  action  incom-  Clark. 
patent,  dismisses  the  same,  and  decerns,"  &c« 
Against  this  interlocutor  Macdougall  reclaimed. 

Wibon  (with  whom  Deai)  for  the  reclaimer.    The  Act  of  Sede- 
runt, 12th  February  1846,  regulates  the  proceedings  in  such  cases, 
and  in  the  event  of  the  pauper's  success,  he  is,  by  sec.  8,  entitled  to 
charge  fees  as  an  ordinary  litigant.    Here  he  has  done  so,  and  the 
sum  allowed  as  expenses  is  more  than  exhausted  by  sums  allowed 
by  the  Auditor  to  commissioner's  clerks  and  others,  without  any 
part  of  the  outlay  or  charges  of  the  agent  appointed  by  the  Sheriff 
to  conduct  the  case  being  taken  into  account.    The  agent  of  a 
pauper  on  the  poor's  roll  has  a  claim  against  the  pauper  for  the 
expenses  bona  fide  incurred  by  him  in  conducting  his  case,  and 
which  he  has  fuled  to  recover  from  the  opposite  party.     Taylor 
V.  Barr^  1 1th  March  1841,  3  D.,  p.  891.    The  advocator  has 
therefore  an  interest  to  recover  full  expenses  from  the  respondent* 
Besides,  the  pauper  is  not  bound  to  find  caution  for  the  expenses 
of  process — ^for  even  a  party  on  the  poor's  roll,  who  has  executed  a 
disposition  omnium  bonorumy  has  been  found  not  obliged  to  find 
caution.    Barry  v.  GeddeSy  30th  May  1827,  sec.  5,  p.  727.    In  the 
cases  referred  to  in  Lord  Ordinary's  interlocutor,  Frazer  v.  Dunbar^ 
6th  June  1839,  1  D.,  p.  882,  and  Walker  v.  Kelty's  Trustees,  21dt 
June  1839,  1  D.,  1066,  there  were  assignations  by  the  paupers, 
and  it  was  in  respect  of  these  assignations  that  the  judgments  pro- 
ceeded.    The  question  here  referred  not  to  the  taxation  merely, 
but  also  the  modification  of  the  account  of  expenses. 

E.  S.  GordoHj  for  respondents,  was  not  called  upon. 

The  Court  adhered. 

J.  M.  Macqueetiy  S.S.C.,  Agent  for  Keclaimer. 
Baxter  and  MacdougaU,  W.S.,  Agents  for  Respondent 


FIRST  DIVISION. 

Petition,  James  Dean  and  Others.  No.  300. 

Trust  Estate — Executor — Neglect  of  Duty — Appointment  of  Judicial 
Factur — Intiniaiion, — A  petitioD  was  presented  by  the  beneficiaries  under 
a  trust  estate,  for  the  appointmeat  of  a  judicial  factor  in  room  of  the 
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executor,  who,  it  was  alleged,  had  left  the  country  ontmo  remanendif  and 
wished  to  appropriate  the  trust-fund : — Heldj  that  before  procedure,  in- 
timation must  be  speciallj  made  to  the  executor. 

June  8. 1862.      This  was  a  petition  at  the  instance  of  the  beneficiaries  under  a 
^T'^*!    trust-estate,  for  the  appointment  of  a  judicial  factor  under  the 
fallowing  circumstances,  as  detailed  m  the  petition: — The  late 
James  Williamson  appointed  Alexander  Mitchell,  then  merchant 
in  Ballater,  to  be  hi»  sole  executor^  with  the  usual  powers.    Wil* 
liamson  haying  died,  Mitchell^  the  executor,  was  duly  confirmed, 
and  realised  the  greater  portion  of  the  estate.    The  residue 
amounts  to  L.177,  Ss.,  and  there  is  still  a  portion  of  the  estate 
unrecovered.     This  balance  of  L.177,  8s.  was  invested  by  the 
executor  in  his  own  name,  as  executor-nominate  of  Mr  Williamson, 
in  the  hands  of  the  commissioners  for  the  improyements  of  the 
harbour  of  Aberdeen,  the  voucher  taken  by  him  therefiH*  being 
a  promissory  note.    Soon  thereafter  Mitchell  left  this  country 
and  went  to  Montreal,  or  elsewhere  in  Canada,  animo  remanendif 
and  where  he  is  now  settled.    An  arrangement  was  made  by  which 
the  funds  should  be  managed  in  his  absence  by  a  legal  firm  in  Aber- 
deen for  the  benefit  of  the  beneficiaries.    That  firm  became  bank- 
rupt, and  the  whole  of  the  documents  and  vouchers  connected  with 
executry  then  passed  into  the  hands  of  Mr  Francis  Edmond, 
advocate  in  Aberdeen,  where  they  still  remain.    The  executor 
thereafter  sent  instructions,  in  November  last,  to  Lewis  Smith, 
bookseller  in  Aberdeen,  to  uplift  the  funds.     ^'It  appeared  that 
Mr  Smith  had  taken  the  necessary  steps  for  getting  possession  of 
the  promissory  note  and  uplifting  the  funds,  by  intimation  of  his 
mandate  to  Mr  Edmond,  and  to  Mr  Reid,  treasurer  of  the  har- 
bour commissioners ;  and  it  further  appeared  that  Mr  Smith  was 
in  possession  of  letters  from  Mr  Mitchell  the  executor,  dated  on 
or  about  22d  October  last,  and  subsequent  dates,  whereby  he  was 
instructed  to  uplift  the  money  from  the  harbour  commissioners, 
and  apply  part  of  the  sum  in  pajonent  of  a  private  debt  due  to 
Mr  Smith  himself  by  Mr  Mitchell,''  and  also  in  payment  of  other 
private  debts,  ^^  L.12  to  the  petitioner  for  his  family,  in  name  of 
interest,  and  to  remit  the  balance  to  America  to  Mr  Mitchell." 

The  petitioner  had  arrested  the  fiinds,  and  these  being  now 
secured,  this  petition  was  presented  for  the  appointment  of  a 
judicial  &ctor  in  room  of  the  executor,  with  power  to  carry  into 
execution  the  purposes  of  the  trust,  and  particularly  with  power 
to  receive  delivery  of  the  deeds,  papers,  and  vouchers  of  the  trust 
in  the  hands  of  Mr  Edmond — ^to  examine  the  accounts  of  the 
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executory  and  to  realne  and  administer  tlie  trust-fiinds;  all  in  June  8. 1852. 
terras  of  the  last  will  and  testament.  PeLD      & 

This  petition  having  been  intimated  on  the  walls  and  in  the 
Minute  Book  for  eight  days, 

P.  Fraser  moved  in  terms  of  the  prayer  of  the  petition. 

Lord  Ivory.  If  a  party  appointed  to  an  office  does  not  per* 
form  it,  he  may  be  removed,  and  a  judicial  factor  appointed ;  but 
until  he  is  removed  he  is  the  legal  holder  of  the  estate — ^the  exe* 
cutor  confirmed — and  how  can  you  take  it  out  of  his  possession 
by  the  mere  nomination  of  a  factor?  An  executor^nominate  may 
reside  where  he  pleases,  and  you  cannot  deprive  him  of  an  office 
without  making  him  a  party  to  the  process. 

The  LoBD  Fbesident.  Has  any  intimation  of  this  petition 
been  made  to  the  executor  ? 

P.  Fraser,    None  under  this  petition. 

The  case  was  continued ;  and  having  been  again  called  to-day, 

P.  Fraser.  There  are  three  positions  in  which  the  Court,  with 
regard  to  trust^states,  have  appointed  judicial  factors — ^where  the 
trustee  has  died,  become  bankrupt,  or  gone  abroad.  Blair  v. 
Frasery  Slst  January  1835,  13  S.  and  D.,  p.  384.  We  do  not 
want  here  to  remove  the  trustee ;  but  the  estate  is  without  ma- 
nagement, and  we  therefore  move  to  have  a  judicial  factor  ap- 
pointed during  his  absence ;  Millerj  17th  November  1849,  12  D. 
911 ;  WaUon  v.  Crawcour^  17th  February  1844,  6  D.  687. 

The  Lord  President.  The  first  thing  which  we  have  to  con- 
sider is,  whether  on  the  statement  of  this  petition,  which  not  only 
refers  to  the  business  of  the  executor,  but  contains  allegations  of 
misconduct  on  his  part — attempts  to  appropriate  the  money  to  him- 
self, in  short  a  breach  of  law — whether  we  are  to  enter  on  an  en- 
quiry of  this  kind,  without  some  sort  of  notice  or  intimation  to  the 
party  so  accused  of  misconduct.  To  assume  these  allegations 
without  any  evidence  of  them,  would  be  wrong,  and  so  to  enter 
into  an  ex  parte  enquiry,  would  be  contrary  to  all  right  procedure. 

Lord  Cuninghamb  agreed. 

Lord  Ivort.  I  concur.  I  think  that  the  proper  and  safe  course 
here  is,  that  the  petition  should  be  served  in  the  regular  way  on 
the  party  whose  abuse  of  office  has  led  to  the  application.  There 
can  be  here  no  question  as  to  the  safety  of  the  funds.  The  ques- 
tion is,  whether  on  an  ex  parte  statement  by  the  beneficiaries,  this 
executor  or  trustee  shall  be  denuded  of  his  office  without  intima- 
tion to  himself.    I  am  not  aware  that  that  has  been  done  in  any 
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Jnne  8. 1852.  instance.     I  think  that  intimation  should  be  made,  and  when  we 
^-^y^^*    have  the  party  here,  we  shall  hear  both  sides  of  the  question. 

Pet.  Dean,  &c  '^      "^  ^ 

The  Court  "before  procedure,  appoint  the  petition  to  be 
specially  intimated  to  Alexander  Mitchell  therein  mentioned,  and 
therein  stated  to  be  now  in  Montreal,  or  elsewhere  in  America.'' 

John  GeUatb/j  S.S.C.,  Petitioners'  Agent, 


FIRST  DIVISION. 
Hamilton  t?.  His  Cbeditobs. 

No.  SOU  '^^  ^^  ^"^  ^^  ^*^^  ^^'  ^'  ^^ — Ceasio  honorwn — DomicQs  ofPoUioner 
— Examination  upon  Oath, — ^At  a  diet  of  examination  of  a  petitioner  for 
cessio  honoruniy  it  was  objected  that  the  petitioner's  ordinary  domicile 
was  not  within  the  Sheriff's  jorisdiction.  In  reference  to  this  objection, 
the  petitioner  was  examined  upon  oath : — ffeld^  that  although  there  was 
no  reference  to  oath,  the  proceeding  was  competent. 

Constructian  of  Oath, — Circumstances  in  which  held  that  the  petitioner's 
ordinary  domicUe  was  within  the  jurisdiction  of  the  Sheriff  of  Edinburgh. 

June  8. 1852.  This  was  a  reclaiming  note  against  an  interlocutor  of  the 
„  '^^^  Sherifl^ubstitute  of  Edinburgh,  pronounced  in  a  process  of  cessio 
his  Creditors,  honorum.  At  a  diet  of  examination  of  the  petitioner  Hamilton,  it 
was  objected  on  the  part  of  one  of  the  creditors,  '^  ith^  that  neither 
now,  nor  at  the  date  of  the  petition  for  cessio^  was  the  ordinary  domi- 
cile of  the  petitioner  in  the  county  of  Edinburgh."  Ai^d  in  re- 
ference to  this  objection,  ^'compeared  the  petitioner  William 
Hamilton,  who  being  solemnly  sworn  by  the  Sheriff,  and  being 
examined  by  the  opposing  creditor ;  depones,  at  the  date  of  pre- 
senting my  application  for  ceasioy  viz.,  on  6th  April  last,  I  was  re- 
siding at  the  Water  of  Leith,  and  at  this  date.    It  is  now  nearly 

three  months  since  I  took  lodgings  there I  have  not 

had  a  house  of  my  own  for  two  years  previous  to  that.  I  lived 
occasionally  at  Corrow  Muir,  in  the  parish  of  Lesmahagow,  where 

my  wife  lives Since  I  came  to  lodge  at  the  WatQr  of 

Leith,  I  have  been  employed  for  nearly  nine  weeks  with  Mr  Scott 
at  Baberton,  near  Currie,  and  where  during  that  period,  I  princi- 
pally stopt,  but  occasionally  came  to  the  Water  of  Leith,  etiU  I 
had  no  lodgings  at  Baberton,  I  merely  got  a  bed  from  good  wilL 
.  .  .  .  Interrogated.  Have  you  been  living  at  Corrow  Muir 
during  the  last  nine  weeks  ?  Depones,  No,"  &c. 

The  Sheriff-substitute  '^  sustains  the  fourth  objection ;  and  in 
respect  thereof,  dismisses  the  petition." 
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Hamilton  reclaimed.  J^°«  ®*  ^**^* 

Paitison  for  the  reclaimer.    The  only  proof  offered  in  this  ^^as^HamiltoTr. 
was  the  declaration  of  the  petitioner.    Bat  there  is  nothing  in  the  his  Credlton. 
Act  of  Parliament,  or  relative  Act  of  Sederunt,  which  means  that 
a  party  is  to  be  examined  on  oath,  on  a  question  of  this  kind.    It 
is  only  relative  to  the  state  of  his  affairs,  that  he  can  be  sO  ex- 
amined. 

LoBD  lyoAT.  Where  is  the  preliminary  objection  to  the  juris- 
diction of  the  Sheriff? 

The  Lord  Presidbmt.  There  has  been  no  examination  of  his 
affairs.     This  is  the  whole  examination^ 

Logauy  for  the  respondent.  The  statutory  examination  can  only 
proceed  in  the  event  of  no  objection  bein^  taken  to  the  jurisdic- 
tion. It  is  competent  to  state,  as  a  preliminary  objection,  that  the 
party  suing  for  cenio  has  no  domicile. 

The  Lord  President.  The  objection  raised  by  the  Court  is, 
whether  no  objection  having  been  taken  by  the  party  at  the  time 
to  the  Sheriff's  jurisdiction,  meets  that  difficulty. 

Lord  Ivory.  With  regard  to  stating  the  objection,  the  statute 
c»ys  nothing.  This,  therefore,  must  be  dealt  with  by  us  as  on  the 
ordinary  principles  of  common  law.  The  statutory  examination 
most  be  strictly  dealt  with  as  the  statute  sets  forth  or  the  relative 
Act  of  Sederunt.  Now,  I  do  not  quite  understand  the  ground  on 
which  the  respondent  means  to  put  his  argument  as  to  this  oath, 
whether  as  an  oath  emitted  under  the  statute  or  under  a  reference. 
I  rather  think  he  means  to  say  it  is  an  oath  under  reference,  and 
that  he  is  now  prepared  to  supply  the  defect  as  to  the  constitution 
of  the  reference  by  a  minute.  If  it  be  an  oath  under  a  reference, 
the  statute  does  not  apply,  the  only  oath  to  which  it  applies^ 
being  on  the  examination  of  the  debtor  as  to  the  state  of  his  affairs, 
and  so  it  is  explained  by  Bell  (Commentaries,  II.  594).  It 
is  impossible  to  read  the  statute,  without  seeing  that  the  only  exa- 
mination there  provided  for  is  one  where  there  Is  process  before 
the  Sheriff,  and  that  such  examination  must  be  on  the  merits. 

There  are  a  great  many  preliminary  matters  not  provided  for  by 
tills  statute,  as  where  a  sufficient  number  of  creditors  have  not  been 
cited,  &c.  Now,  any  such  objection  might  competently  be  stated, 
and  therefore  I  take  it,  that  others  which  go  to  a  declinature  of 
the  Judge  are  preliminary  and  prejudicial  to  all  other  proceeding 
whatever.  It  is  only  after  all  objections  are  finally  and  fairly  at 
rest  that  sec.  5  says,  that  on  the  day  appointed,  *'  the  debtor  shall 
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June  8. 1852.  appear  in  public  court,  id  presence  of  the  Sheriff,  for  examinatioD  as 
^"^^"*^    to  his  affairs,  and  the  Sheriff  shall  have  power  to  put  him  on  oath," 

his  Creditors.  &c.  That  being  premised,  I  hold  two  things  to  be  clear,  Ist^  That 
those  objections  which  go  to  the  destroying  of  the  process  are  pre- 
liminary, and  must  be  disposed  of  before  the  examination  is  pro- 
ceeded with  ;  2c/,  That  the  examination  is  on  the  merits,  and  the 
Sheriff  has  no  power  to  put  the  party  on  oath,  ex  propria  motu* 
Now,  this  is  said  to  be  a  reference  to  oath  on  the  question  of 
jurisdiction.  If  there  had  been  a  reference  to  oath,  the  proceed- 
ings would  have  been  quite  competent ;  but  I  see  no  such  refer- 
ence, and  without  a  reference  the  Sheriff  had  no  power  to  put  the 
party  on  oath  in  this  matter ;  and  if  there  was  no  reference  to  oath 
at  the  time  the  examination  was  taken,  I  do  not  think  the  defect 
can  be  mended  now  by  putting  in  a  minute.  On  the  whole  I  think 
this  was  a  course  which  the  Sheriff  had  no  power  to  adopt,  and 
which  this  Court  ought  not  to  entertain. 

Lord  Cuninghamb.  I  have  formed  a  different  opinion  in  this 
case.  This  question  is  raised  on  the  statute  6  and  7  William  IV. 
c.  56,  affording  a  remedy  before  the  Sheriff  to  a  forlorn  and  miser- 
able class  of  parties,  and  therefore  it  is  entitled  to  the  same  liberal 
construction  that  is  appointed  for  our  leading  bankrupt  statute, 
that "  the  Act  shall  be  construed  in  the  manner  most  beneficial  for 
promoting  the  ends  thereby  intended."  To  what  law  can  such  a 
considerate  rule  of  interpretation  be  applied,  if  not  to  an  act  giving . 
the  Judge  Ordinary  power  to  relieve  the  poorest  and  most  indi- 
gent members  of  the  community  from  personal  diligence. 

According  to  that  and  any  other  view  I  can  take  of  the  case,  it 
appears  to  me  that  the  examination  of  the  bankrupt  here  as  to  his 
present  residence  and  employment,  on  which  the  jurisdiction  of  the 
Sheriff  depended,  was  not  incompetent,  but  most  correct  and  ex- 
pedient for  all  parties,  seeing  it  was  summary  and  cheap,  and  no 
other  mode  of  expiscation  was  proposed  by  any  of  the  litigants. 
This,  I  think,  was  following  out  what  the  new  law  intended  The 
statute,  after  proyiding  for  the  citation  of  witnesses,  appoints  (by 
sec.  5,)  the  examination  of  the  bankrupt,  with  power  to  put  him  en 
oath.  Does  that  clause,  as  worded,  exclude  that  simple  and  easy 
mode  of  expiscation  as  to  the  fact  of  jurisdiction  ?  Are  there  any 
words  to  confine  the  examination  to  the  merits^  when  a  preliminary 
difference  as  to  facts  respecting  the  bankrupt's  residence  require 
expiscation  ?  I  cannot  so  read  the  Act.  The  examination  may 
be  used  to  ascertain  every  fact  necessary  for  the  disposal  of  the 
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case ;  and  the  rule  is  doubly  clear  when  it  is  attended  to,  that  the  Jane  8. 1852. 
examiBation  here  was  not  objected  to^  but  acquiesced  in  by  every  g^T^^^J 

party  concerned.  his  Creditors. 

The  Lord  Prbsidbnt.  The  conclusion  to  which  1  have  ar- 
rived is,  that  there  was  no  incompetency  before  the  Sheriff.  It 
appears  to  me  that  the  proper  time  was  taken  for  stating  the  objec- 
tion. It  was  the  first  opportunity  the  party  had  for  stating  it.  It 
was  relevant  and  competent ;  and  that  objection  having  been  stated 
in  due  time,  the  question  arises,  whether  it  has  been  inquired  into 
in  a  competent  manner.  It  was  an  objection  that  required  to  be 
expiscated,  the  fact  being  denied.  Was  it  competent  to  inquire 
into  that  fact  by  oath  of  the  petitioner  for  cessio  ?  Now,  whether 
we  regard  this  as  a  part  of  the  statutory  inquiry  with  regard  to 
which  the  debtor  is  bound  to  answer,  or  as  on  a  separate  objection, 
I  think  that  in  either  way  the  proceeding  is  competent.  The  last 
is  the  important  view,  and  is  the  one  to  which  I  am  to  speak. 
Upon  the  point  whether  it  required  a  reference  to  the  oath  of  the 
party,  I  bold  that  such  reference  was  necessary ;  and  what  takes 
place  ?  The  objection  is  stated,  and  is  denied ;  and  then  com- 
peared the  debtor,  &c.  Now  after  that  examination,  assuming 
that  it  required  the  reference,  I  hold  it  was  not  competent  for  either 
party  to  say  that  they  threw  aside  that  proceeding  as  not  involving 
a  reference  to  oath.  If  this  was  a  part  of  the  statutory  ejcaminap- 
tion,  be  could  not  have  refused  to  be  sworn;  but  otherwise  he 
might  have  so  refused.  In  either  view  of  the  matter  I  think 
this  proceeding  was  a  perfectly  competent  mode  of  expiscating  the 
matter.  The  nature  of  tliis  oath  will  be  the  next  thing  for  us  to 
consider. 

PattUon^  for  the  reclaimer,  now  argued  that,  the  petitioner's 
ordinary  domicile  must  be  held  to  be  bis  lodgings  at  the  Water  of 
Leith.    Hossack  v.  his  Creditors^  16th  December  1841,  4  D.,  628. 

LogaUy  for  the  respondent,  cited  Erskine,  1,  2,  16,  and  main- 
tained that  the  petitioner's  lodgings  could  not  be  regarded  as  his 
ordinary  domicile,  bat  a  domicile  acquired  by  forty  days'  residence, 
which  renders  him  amenable  to  the  jurisdiction  of  the  Sheriff,  but 
could  not  entitle  him  to  sue  his  creditors  under  this  statute. 

The  Lord  President.  It  appears  to  me  that  for  the  pur- 
poses of  this  Act  this  party  had  his  ordinary  domicile  within  the 
Sheriffdom  of  Edinburgh.  The  statute  creates  a  new  rule,  and 
in  giving  Sheriffs  jurisdiction  in  this  matter,  it  has  given  a  great 
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juae  8. 1853.  boon  to  the  cooatrj.  It  does  not  appear  to  me  that  the  fact  of  his 
Hamiho^  living  in  Lanarkshire  can,  in  the  circoiD8taiicee»  raise  up  a  question 
Ilk  CreditoTs*  that  the  petitioner's  domicile  was  still  in  Lanarkshire*  Therefore, 
looking  to  the  state  of  the  facts  here,  his  residence  most  be  held 
to  be  either  at  Baberton  or  at  the  Water  of  Leith ;  but  at  any  rate, 
there  is  here  enough  to  constitnte  bis  domicile  witfaiD  the  Sheriff* 
dbm  of  Edinburgh. 

The  other  Judges  ooncurred. 

The  following  interlocutor  was  pronounced  r^^  Remit  to  the 
SheriflPy  with  instructions  to  recal  the  interlocutor  reclaimed  against, 
to  repel  the  objection  therein  referred  to,  and  to  proceed  with  the 
process  of  eessio  according  to  law ;  find  the  reclaimer  entitled  to 
the  expenses  incurred  by  him  in  preparing  the  said  reclaiming 
note,  and  on  the  discussion  which  has  followed  the  same,"  &c. 

Lothicms  and  Firdayy  S.S.C.,  Beclaimer's  Agents. 
WilUam  Wkharty  S.S.C.,  Objector's  Agent. 


FIRST  DIVISION. 
No.  302.       ^'  S*  Petitioner,  for  the  appointment  of  a  factor  loco  tutorts, 

Atnendment  ofPUition. 

June  9. 1852.      The  "petitioner  having  omitted  to  give  the  usnal  information  to 

\^^^'    the  Court  in  this  petition  regarding  the  general  nature  or  extent 

tioner  for       of  the  pupil's  estate,  an  amendment  on  the  petition  in  this  respect 

Factor.  ^^  ordered  by  the  Court,  in  pursuance  of  a  previous  intimation 

made  from  the  Bench,  that  in  all  applications  for  the  appointment 

of  factors  loco  tutorisj  and  curators  bofdsj  and  factors  loco  ab^entiSf 

the  general  nature  and  extent  of  the  estate  should  be  set  forth  for 

the  information  of  the  Court,  and  of  its  officer,  the  accountant  of 

Court. 


FIRST  DIVISION. 

No.  303.  Petition,  John  Gbllatlt. 

Poon^  ItoU — Certfficate. — ^YRiere  an  applicant  for  the  benefit  of  the 
poors'  roll  could  not  obtain  a  certificate  in  consequence  of  there  being  no 
minister  of  the  parish,  a  remit  was  made  to  the  Sheriff  to  take  the  appli- 
cant's declaration. 
Junes.  1852.        .__.  .  .  ,  ,  ,.  -       ,      «         i.       i? 

V— -^'•'•w^        This  petition  was  presented  by  an  appucant  for  the  benefit  of 
F«t.  Geiuajr.  the  poors'  roll.    By  sec.  2  of  the  Act  of  Sederunt,  (21st  Decern- 
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ber  1842),  it  is  ordained,  "that  no  person  shall  be  entitled  to  June  9. 1862. 
the  benefit  of  the  poors'  roD,  unless  he  shall  produce  a  certificate  pJ^Qeiutiy 
under  the  hands  of  the  minister  and  two  elders  of  the  parish, 
where  such  poor  person  resides,  setting  forth  his  or  her  circum- 
stances according  to  a  formula"  annexed  to  the  Act.  This  peti- 
tion set  forth  that  there  is  at  present  no  minister  of  the  parish  of 
Liff,  where  the  petitioner  resides,  and  it  has  been  ascertained  that 
the  vacancy  will  not  be  filled  up  in  lime  to  enable  the  petitioner 
to  adopt  the  necessary  steps  for  his  admissioii  to  the  poors'  roll 
before  the  rising  of  the  Court  for  the  summer  recess ;  that  delay 
until  the  vacancy  is  filled  up  would  be  attended  with  damage  and 
inconvenience  to  the  petidooer ;  and  therefore  praying  for  a  remit 
to  the  Sheriff,  to  take  the  applicant's  declaration — a  course  which 
had  been  adopted  in  the  case  of  A.  B.,  30th  June  1836,  14  S.  p. 
1040,  where  a  cerUficate  could  not  be  procured  in  consequence  of 
there  being  no  elders  in  a  parish. 

WUson  appeared  in  support  of  the  petition. 

The  Court  remitted  to  the  Sheriff  or  his  substitute,  in  terms 
of  the  prayer  of  the  petition. 

George  C,  AdamSf  S.S.C.,  Petitioner's  Agent. 


SECOND  DIVISION. 

Macfarlane  v.  His  Cbeditobs.  ^q,  304^ 

Smous  Bills. 

This  was  a  reclaiming  note  against  the  judgment  of  the  Sheriff  June  9. 1852. 
of  Perthshire  in  a  process  of  cessio,  refusing  the  cessio  in  hoc  statu,  w'^jjj^ 
The  reclaming  note  was  in  manuscript,  there  being  no  appendix,  his  Creditors. 

Monro  for  the  objecting  creditors.  The  reclaiming  note  and  proof 
should  be  printed. 

Scott  was  for  the  reclaimer. 

LoBD  Justige-Clebk.  It  is  not  necessary  to  print  a  reclaim- 
ing note  agunst  a  Sheriff's  judgment  in  a  cessio  in  the  Inferior 
Court;  but  the  note  must  be  boxed.  The  Court  must  do  the 
best  they  can  with  the  process  in  the  absence  of  an  appendix.  I 
have  never,  howevar,  seen  a  manuscript  reclaiming  note  in  such  a 

case  before. 

Jamea  BaytUj  S.S.C.  fieclaimer's  Agent. 
Dundas  and  WUson,  C.S.  Respcmdents'  Agents. 
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HIGH  COURT  OK  JUSTICIARY. 

Before  The  Lord  Justice-General,  The  Lord  Justice- 
Clerk,  Lords  Cockburn,  Wood,  Ivory,  Cowan,  and 
Anderson. 

No.  305.   Her  Majesty's  Advocate  v.  Sarah  Eraser  and  Jambs  Eraser. 

Petition  for  the  Prisoners. 
Petition  for  Her  Majesty's  Advocate. 

Certification  from  Circuit — ContinucUion  ofDie^-^Peremptofy  DieL — ^Dur- 
iDg  a  trial  on  Circuit  an  objection  was  taken  to  the  admissibility  of  a 
production  in  evidence,  but  the  Court,  with  the  view  of  certifying  the 
point  to  the  High  Court,  should  the  pannels  be  convicted,  reserved  con- 
sideration of  the  objection,  and  meantime  allowed  the  trial  to  proceed. 
The  pannels  were  found  guiltj,  whereupon  the  Court  certified  to  the 
High  Court,  and  continued  the  diet  in  genera!  terms  without  fixing  any 
particular  day  for  the  diet  being  then  called : — Held  that  criminal  diets 
are  peremptory,  therefore  held  that  the  criminal  process  had  fidlen,  and 
the  warrant  of  incarceration  discharged,  and  the  pannels  ordained  to  be 
set  at  liberty. 

June  9. 1862.      This  case  was  certified  from  the  last  Spring  Circuit  at  Inver- 
'-*T^'    ness,  and  now  came  before  the  Court  under  the  following  circum- 

cateo.Fnisen.  stances.  The  Erasers  (mother  and  son),  were  indicted  and  tried 
at  the  Circuit  for  murder  by  poisoning.  During  the  trial,  the 
competency  of  proving  against  the  prisoners  an  article  con- 
tained in  the  list  of  productions  was  objected  to,  and  the  Court 
(Lords  Cockbum  and  Ivory)  having  a  doubt  on  the  subject,  it 
was  arranged  between  the  Court  and  the  counsel  on  both  sides, 
that  the  evidence  should  be  received  in  the  meantime,  but  that 
the  point  should  be  reserved  for  the  opinion  of  the  High  Court, 
on  the  understanding  that  if  the  prisoners  should  be  convicted, 
sentence  should  not  be  moved  for  unless  this  Court  should  decide 
that  the  evidence  was  properly  received.  The  Jury  found  the 
prisoners  guilty.  The  record  then  bears  as  follows  : — 
**  The  Advocate-Depute  having  moved  for  sentence. 
^*  Before  proceeding  on  the  verdict  above  recorded,  the  Lords 
Cockbum  and  Ivory,  agreeably  to  the  understanding  come  to  by 
the  Court  and  the  counsel  for  the  parties  when  the  objection  to 
the  admissibility  of  the  article  marked  No.  12  in  the  inventory  of 
productions  was  disposed  of,  certify  the  case  to  the  High  Court 
of  Justiciary  as  to  the  validity  of  that  objection,  and  as  to  the 
consequent  competency  of  pronouncing  any  sentence   upon  the 
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verdict,  continue  the  diet* against  the  pannels,  and  ordain  them  to  Jime9^i862. 
foe  carried  from  the  bar  to  the  prison  of  Inverness,  from  thence  to  „  ^  a  ^ 
foe  transmitted  under  a  sure  guard  until  they  are  brought  to  andcater.Fraser8. 
incarcerated  in  the  prison  of  Edinburgh,  therein  to  remain  until 
liberated  or  removed  therefrom  in  due  course  of  law ;  and  for  these 
purposes  grant  warrant  to  all  proper  officers  of  the  Court. 

«  J.  Ivory,  P." 

To  the  competency  of  this  proceeding  objection  was  taken  on 
behalf  of  the  pannels,  who,  on  the  25th  May  last,  presented  a 
petition  to  this  Court  in  which  they  set  forth  that  they  **  are  ad« 
vised  that  the  case  having  been  certified  to  the  High  Court  of 
Justiciary  in  general  terms,  without  any  day  having  been  fixed  for 
proceeding  with  the  case,  and  the  diet  against  the  petitioners 
having  been  contmued  indefinitely  and  sine  die^  the  certification 
of  the  case  and  the  continuation  of  the  diet  are  altogether  inope- 
rative. 

^^  That  in  these  circumstances  the  petitioners  humbly  submit 
to  your  Lordships  that  the  diet  of  the  libel  against  them  has  fallen 
and  can  never  be  revived  for  the  purpose  of  pronouncing  sen- 
tence, or  for  any  other  purpose  whatever.  They  further  submit 
that  there  is  no  warrant  or  authority  upon  which  they  can  ever  be 
put  to  the  bar  of  the  High  Court  of  Justiciary  in  reference  to  the 
said  libel,  or  any  proceeding  which  may  have  followed  upon  it  on 
the  original  diet ;  the  same  not  having  been  duly  continued  to  a 
certain  day,  according  to  the  established  law  of  the  land,  and  the 
uniform  practice  of  the  Court.  In  short,'  they  submit  that  the 
diet  against  them  can  never  again  be  called,  and  that  they  are 
legally  entitled  to  a  warrant  liberating  them  from  prison."  They 
therefore  prayed  the  Court  ^^  to  discharge  the  warrant,  in  virtue 
of  which  the  petitioners  are  now  detained  in  prison,  and  to  grant 
warrant  for  their  immediate  liberation  ;  and  farther,  to  find  and 
declare  that  the  petitioners  are  for  ever  free  from  the  charge 
stated  against  them  in  the  indictment  at  the  instance  of  Her 
Majesty's  Advocate,  before  referred  to,  and  upon  which  they  have 
tholed  an  assize." 

Upon  this  petition,  the  Lord  Justice- Clerk  pronounced  a  de- 
liverance, appointing  parties  to  be  heard  on  the  matter  of  it,  on 
Tuesday,  June  1st,  at  2  o'clock. 

A  petition  was,  on  the  26th  May  1852,  also  presented  by  the 
Lord  Advocate  to  this  Court,  setting  forth,  inter  alia^  that  '*  under 
the  above  deliverance  the  said  Sarah  Anderson  or  Fraser,  and 
James  Fraser,  were  incarcerated  in  the  prison  of  Inverness,  and 
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June  9. 1853.  g^^  xiow  in  the  course  of  being  transmitted  to  the  prUon  of  Edin- 
H-i^idTo-  ^^^^^8^  ^^^  incarceration,  and  it  becomes  necessary  to  make  the 
cateo.Fra8eiB.present  aj^lication  to  your  Lordships  to  fix  a  day  for  disposing  of 
the  above  certification  ;"  and  the  petition  prayed  accordingly. 

The  Lord  Justice-Clerk  appointed  paities  to  be  heard  on  this 
petition,  along  with  the  other  petition  for  the  pannels,  on  the  day 
and  at  the  hour  formerly  named. 

The  petitions  were  then  accordingly  called  for  debate. 

G.  Yamiffy  (with  whom  W.  H,  Murray  and  Logan)  for  the 
pannels.  The  diet  in  all  criminal  processes  is  a  peremptory  diet. 
2  Hume,  263.  The  Court  before  which  the  trial  was  must  fix  a 
day,  else  the  process  is  gone.  That  Court  may  continue  the 
original  diet,  but  cannot  make  a  new  one ;  2  Hume,  275.  There 
is  no  such  thing  as  an  indefinite  continuation  of  the  diet.  There 
is  a  step  to  be  taken  after  the  rerdict,  and  that  is  in  the  process. 
Tou  must  call  the  diet  and  keep  it  up  by  regular  continuation  and 
adjournment.  The  Crown  may  complain  that  the  accident  hap- 
pened when  there  can  be  no  after  prosecution,  but  criminal  pro- 
cess is  peremptory  and  strict,  and  it  does  not  signify  as  to  the 
time  of  the  accident ;  case  of  George  Columbirte,  Perth  Circuity 
17th  May  1734.  High  Court,  10th  Feb.  1736,  2  Hume,  27; 
Alexander  Livingstone^  at  Stirling,  23d  September  1749 ;  Nicol 
Brawn^  High  Court,  29th  January  1755;  John  Macafey  Inver- 
ary,  13th  September,  and  High  Court,  26th  November  1782; 
John  Ferguson  and  Archibald  Sharp j  Stirling,  13th  September 
1838;  Drt/sdale  md  Cairns j  1848,  Arkley's  Reports,  460.  {Lord 
Justice-Clerk.  There  is  another  case,  that  of  Mary  Macfarlane. 
Glasgow  Circuit,  1843,)  Mallony^  January  1840,  2  Swinton,  485, 
for  the  opinion  of  Lord  Justice-General  Boyle.  This  is  not  a 
matter  of  discretion,  but  is  decided  by  a  fixed  and  peremptory 
rule.  The  prisoners  are  entitled  to  judgment  that  the  process 
here  has  fallen  in  terms  of  the  prayer  of  their  petition. 

The  SoKcitor- General  and  the  Lord  Advocate  for  the  Crown. 
The  pannels  here  stand  convicted  of  the  crime  charged.  We 
don't  dispute  that  the  prosecutor  must  fix  a  diet,  that  the  case  is 
difTerent  after  the  verdict  of  guilty  has  been  recorded ;  that  is  a 
totally  altered  situation  of  the  case.  The  prisoner  no  longer 
stands  on  his  citation,  but  is  in  manibus  curice  a  prisoner  convicted 
of  a  crime,  all  enquiry  into  which  is  at  an  end ;  see  Sir  George 
Mackenzie  on  Crimes.  This  is  a  separable  proceeding,  complete 
in  itself.     The  case  of  Ferguson  and  Sharp  shews  that  a  specific 
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continuation  is  not  necessary,  and  therefore,  where  the  libel  isJane9. 1852. 
followed  by  a  verdict  of  not  guilty,  the  process  does  not  fall.  „  ^  ^^^^^ 
After  verdict,  there  is  no  one  can  stand  between  the  Court  andcatev.Frasen. 
the  prboner ;  the  prisoner  is  left  alone  with  the  Court.     The  pas- 
sage from  Hume,  2  vol.,  p.  275,  could  only  have  been  intended 
to  apply  to  a  continuation  of  a  trial  in  the  proper  sense  of  the 
term.     The  ancient  practice  is  mentioned  in  Mackenzie,  31  tit., 
2d  part  of  book.     The  act  of  conviction  is  a  completed  proceed- 
ing, as  being  in  itself  extractable.     Observe  the  analogy  of  cases 
of  pregnancy,  2  Hume,  471.     The  Circuit  Court  is  the   High 
Court  acting  by  a  small  quorum.     Can  then  the  Judges  in  Cir- 
cuit determine  the  sittings  of  the  High  Court  ?    The  case  ought 
to  be  disposed  of  as  prayed  for  by  the  Crown. 

Logan^  for  the  pannels,  in  reply,  cited  2  Hume  111  and  60S. 
Hume  speaks  as  an  accurate  witness.  We  are  to  look  to  the  prac- 
tice of  the  Court,  as  disclosed  by  its  own  records.  In  every  in- 
stance there  is  a  continuation  of  the  diet  for  a  day  certain.  In 
respect  of  the  practice  alone,  the  pannels  are  entitled  to  judgment. 

The  argument  having  been  concluded,  the  case  was  continued 
tiU  this  day  when  it  was  advised. 

The  Court  by  a  majority,  (Lords  Cockbum,  Ivory  and  Cowan 
dissenting),  were  of  opinion,  that  the  objection  taken  for  the  pri- 
soners must  be  sustained,  and  the  prayer  of  their  petition  granted. 
The  diet  in  a  criminal  process  is  peremptory,  and  here  from  the 
facts  before  the  Court  the  instance  and  process  had  fallen.  They 
therefore  pronounced  the  following  interlocutors : — 

On  the  petition  for  the  pannels. 

Edinburgh,  9M  June  1852. — The  Lord  Justice-General,  Lord 
Justice-Clerk,  and  Lords  Commissioners  of  Justiciary,  having  re- 
sumed consideration  of  this  petition,  in  respect  that  no  day  certain 
was  fixed  by  the  Circuit  Court  as  the  diet  for  proceeding  with  the 
case  before  the  High  Court :  Find  that  the  instance  has  fallen, 
and  therefore  discharge  the  warrant  under  which  the  petitioners 
are  now  incarcerated,  and  ordain  them  to  be  set  at  liberty. 
Quoad  uliray  refuse  in  hoc  statu  the  desire  of  the  petition. 

Dun.  McNeill,  I.P.D. 

On  the  petition  for  the  Lord  Advocate. 

Edinburgh,  9th  June  1852. — The  Lord  Justice- General,  Lord 
Justice-Clerk,  and  Lords  Commissioners  of  Justiciary,  having 
resumed  consideration  of  this  petition,  in  respect  of  the  judgment 
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June 9. 1852.  this  day  pronounced  on  the  petition  for  the  prisoners;   Refuse 
H^  Advo-  ^^^  desire  of  this  petition.  Dun.  McNeill,  LP.D. 

catei;.FrafleiB.  /omeff  Ty^^,  W.S.,  Crown  Agent. 

Lachlan  Mackintosh^  S.S.C.,  Agent  for  the  Panels. 


FIRST  DIVISION. 
No.  306.  Donaldson  ob  Milne  v.  Donaldson.* 

Judicial  Admission — Quali/icaiion — Construction. — In  an  action  for  paj' 
ment  of  the  balance  on  a  bill  for  L.2OO9  the  defender  admitted  that  he 
had  received  the  sum  claimed,  but  pleaded  a  counter  claim  bj  way  of 
compensation : — Held  that  the  qualification  must  be  taken  as  part  of  the 
defender's  statement ;  and  there  being  no  other  proof  of  the  debt  sued 
for,  that  the  defender's  judicial  admission  amounted  to  a  denial  of  the 
debt. 

Jane  10. 1S52.     This  action  was  ori^nally  raised  in  the  Sheriff-Court  of  Elin- 
^^""^"^"^^    cardineshire,  and  was  brought  for  payment  of  L.lOO  alleged  to  be 
&C9.  Donald- ^^6  balance  due  on  an  advance  of  L.200  made  by  the  pursuer  and 
son.  hef  deceased  husband  to  the  defender  James  Donaldson.    It  was 

admitted  by  the  defender  that  he  had  ^^  received  from  the  de- 
ceased William  Milne,  the  pursuei^s  husband,  L.200,  on  or  about 
the  26th  May  1845,  and  that  the  defender  repaid  L.lOO  thereof 
on  the  7th  June  thereafter,  as  set  forth  in  the  libel,  but  denied 
that  the  balance,  being  L.lOO,  is  due  and  resting-owing  by  the 
defender,  the  same,  or  at  least  the  greater  part  thereof,  having 
been  due  to  the  defender  on  account  of,  or  at  all  events  being  now 
subject  to  the  counter  claim  after  mentioned.''  This  counter 
claim  was  founded  on  a  bill  for  L.50,  dated  21st  December  1831, 
granted  by  the  pursuei^s  deceased  husband,  William  Milne,  and 
the  defender,  to  Robert  Rust*,  now  deceased.  The  defender's 
statement  was,  that  Milne  borrowed  the  sum  of  L.50  from  Rust, 
to  whom  Milne,  and  the  defender,  as  his  cautioner,  granted  their 
joint  acceptance ;  that  the  defender  retired  the  bill  in  consequence 
of  Milne's  inability  to  do  so,  and  that  this  sum  of  L.50,  with  the 
legal  interest  thereof  from  the  20th  November  1835, — ^when  the 
bill  was  retired, — ^was  resting-owing  to  the  defender  by  Milne  at 
the  time  when  the  defender  received  fit)m  him  the  sum  of  L.200. 
This  bill  for  L.50  was  lodged  in  process  by  the  defender.  There  was 
also  produced  in  process  an  acknowledgment  by  James  Donaldson, 
the  defender,  to  Mrs  Donaldson,  the  pursuer,  in  the  following  terms : 


son. 
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— "  Mabt, — I  am  due  you  the  sum'of  two  hundred  pounds  sterling,  Jon®  10. 1862. 
which  money  I  shall  pay  when  called  for,  &c.     (Signed)    James  jJ^j^ 
Donaldson."    On  the  back  of  this  acknowledgment  was  the  fol-&c  «.  Donald- 
lowing  marking, — ^^  7th  June  1845. — One  hundred  pounds  paid' 
to  account."    There  were  also  letters  produced  from  the  defender 
containing  the  same  admission,  but  with  the  same  qualification  as 
in  the  record. 

The  pursuer  did  not  allege  that  the  bill  was  paid  out  of  the 
funds  of  her  late  husband,  the  principal  debtor,  but  she  averred 
that  the  L.50  wherewith  the  bill  was  paid  were  given  for  that 
purpose  by  her  &ther,  either  to  hier  or  her  late  husband. 

The  question  therefore  arose,  whether  the  pursuer  had  esta- 
blished a  claim  against  the  defender,  or  must  admit  this  counter 
claim? 

The  Sheriff-Substitute  found  that  the  promissory-note  being 
imstamped,  was  improbative,  and  ^^  that  the  only  evidence  of  the 
pursuer^s  claim  arises  from  the  defender's  admissions,  which,  in 
the  circumstance,  must  be  taken  under  the  qualification  annexed 
to  them,  viz.,  the  defender's  clum  of  compensation."  To  this  in* 
terlocutor  the  Sheriff  adhered,  and  the  pursuer  advocated* 

The  Lord  Ordinary  (Wood)  adhered  to  the  Sheiks  inter- 
locutors, and  in  a  note  appended  to  his  interlocutor,  he  referred 
to  the  decision  in  the  case  of  Campbell  v.  Macartney y  decided  by 
him  on  27th  June  1843,  but  not  reported,  (but  a  report  of  which 
will  be  found  subjoined  to  this  case,)  and  also  to  the  English 
case  of  RundaU  and  others  v.  ElacJcbumj  5  Taunton's  Beports, 
245,  referred  to  in  Campbell  v.  Macartney ;  and  his  Lordship  pro- 
ceeded to  state,  ^^  that  in  conformity  to  the  doctrine  therein  ex- 
plained, the  result  is,  that  in  the  case  of  a  qualified  admission,  a 
qualification  which,  in  an  oath  on  reference  might  be  excluded  as 
extrinsic,  is  not  excluded,  but  is  to  be  taken  along  with,  or  as  a 
part  of  the  admission,  if  the  opposite  party  allows  his  claim  to 
stand  exclusively  upon  the  admission.  One  reason  of  the  distinc- 
tion seems  to  be,  that  in  the  case  of  a  reference  to  an  oath,  no 
contrary  or  rebutting  proof  is  allowed  to  the  opposite  party, 
whereas  in  the  case  of  qualified  admission,  the  qualification  may  be 
rebutted  by  contrary  proof.  .  . .  Then  looking  to  the  circumstances 
of  the  present  case,  the  Lord  Ordinary  has  been  unable  to  see 
any  ground  for  rejecting  the  qualification  which  the  respondent 
has  added  to  his  admission  of  the  claim  insisted  on  against  him. 
The  claim  is  confessedly  not  instructed  otherwise  than  by  the 
respondent's  admission,  and  the  Lord  Ordinary  does  not  find  in 
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I.  the  &ct8  admitted  or  proved  anything  to  rebat  the  qualification 
\¥ith  which  it  is  made.** 

Ac.  w.-DonaW-     The  advocator  (pursuer)  reclaimed. 

^^'  P.  Fraser  and  Penney y  for  the  reclaimer,  cited  Fergtitcn  v.  Ycvngy 

M.  1488,  Thomson  on  Bills,  p.  355,  and  argued  tluit  it  camiot  be 
called  a  qualification  of  the  admission  to  set  np  a  separate  in- 
dependent claim.  This  is  something  collateral  altogether,  which 
must  be  supported  by  proo£  It  is  not  intrinsic.  Philips  on 
Evidence,  9th  ed.  1843,  voL  i.  p.  344 ;  Anderson  v.  BkUoul,  Ist 
June  1827,  5  S.  and  D.  744 ;  Murray  v.  EUioUj  13th  June  1847, 
15  S.  1121 ;  PUeaim  v.  Fraser^  7th  July  1836, 14  S.  1101 ;  ififlor 
V.  OUphanty  21st  January  1845,  7  D.  283 ;  Taylor  on  Evidence, 
vol.  i.  p.  478.  Therefore  the  doctrine  of  the  Lord  Ordinary  may 
be  sound,  but  it  is  not  applicable. 

MonrOf  and  the  Lord  Advocate  for  the  respondent  (defender). 
Where  anything  relevant  in  law  in  his  answer  to  a  denumd  of  the 
pursuer  is  stated  by  the  defender  in  his  judicial  admission,  that 
must  be  taken  as  true.  A  relevant  counter  claim  should  be  al- 
lowed to  be  proved  by  the  same  evidence  which  is  the  sole  evi- 
dence of  the  claim  itself.  Where,  therefore,  the  party  has  no  way 
of  proving  his  case  but  by  appeal  to  the  conscience  of  his  adver- 
sary, the  whole  must  be  taken  together.  There  is  a  diiBerence 
between  an  oath  on  reference  and  a  judicial  admission.  In  the 
former  case,  the  qualification  must  be  intrinsic  In  the  other  case, 
it  is  only  relevancy  that  can  be  k)oked  to ;  Gray  v.  Monroy  10th 
Dec.  1829,  F.  C.  191. 

The  Lobd  Pbesident.  In  this  case,  the  opinion  which  I  have 
formed  is  in  accordance  with  that  of  the  Lord  Ordinary.  It  ap- 
pears to  me  that  the  pursuer,  apart  from  the  evidence  deduced 
from  the  judicial  admission  of  the  defender,  has  not  established  her 
claim.  From  the  very  first  the  defender  puts  forward  his  right 
to  an  accounting,  and  the  same  claim  runs  through  the  whole  cor- 
respondence. The  document  of  debt  produced  in  process  by  the 
pursuer  cannot  be  looked  at  at  all.  It  is  improbative,  because 
unstamped,  and  that  defect  cannot  now  be  remedied.  Then  we 
come  to  the  evidence  of  the  admission  of  the  party  on  the  record, 
and  what  is  the  nature  of  this  admission  ?  Is  it  an  admission 
that  there  was  an  advance  by  way  of  loan  ?  On  the  contrary^  the 
statement  made  is  of  a  different  kind.  Nor  is  it  very  likely  to 
have  been  a  loan,  for  within  a  fortnight  of  the  date  of  the  trans- 
action, L.lOO  is  repaid.    I  think  that  we  must  take  the  admis- 


son. 
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sioD,  with  the  qualification  adjected  to  it.  That  qualification  is,  I  June  lo.  1852. 
conceive,  substantially  part  of  the  statement.  It  is  a  plea  of  com- 
pensation, and  is  part  of  the  quality  of  the  admission.  I  do  not&cv.  Donald- 
go  into  the  question  at  present,  whether  or  not  this  would  be  a 
releyant  statement  in  an  oath  of  reference,  for  we  are  dealing  with 
the  judicial  admission  of  the  party  ;  and  I  think  that  the  result  of 
his  admission  is  this,  that  it  is  a  good  answer  to  the  demand.  This 
case  is  the  same  as  if  the  party  here  had  said,  I  admit  that  I  got 
the  L.200,  but  then  the  state  of  our  accounts  is  this ;  and  so  hav- 
ing made  out  an  account  in  figures  in  terms  of  this  admission,  the 
qualification  would  be  on  the  one  side  of  the  account,  and  the  ad- 
mission on  the  other.  But  there  is  another  part  of  the  case  into 
which  it  was  competent  for  the  pursuer  to  go.  It  was  competent 
for  him  to  say  that  it  is  evident  from  the  whole  circumstances  of 
the  case  that  you  have  no  case ;  and  then  the  question  arises — 
does  that  really  appear  ?  . 

It  does  not  appear  to  me,  from  the  circumstances  of  this  case, 
that  there  is  any  ground  for  rejecting  the  statement  and  claim  of 
the  defender ;  for  the  moment  that  demand  was  made  on  him,  he 
puts  forward  this  counter  claim.  He  is  in  possession  of  the  docu- 
ment of  debt,  and  which  is  admitted  to  have  been  the  proper  debt 
of  the  party  whom  the  pursuer  represents.  I  do  not  think  that 
the  principle  of  law  that  it  is  to  be  presumed  that  it  was  paid  by 
the  proper  debtor  is  here  at  all  applicable.  But  it  is  said  that  in 
some  way  the  defender  got  possession  of  that  bill — ^that  it  was 
paid  out  of  the  pursuer's  own  funds.  I  do  not  understand  the 
reason  of  his  getting  possession  of  it  as  stated.  The  bill  was  in 
the  repositories  of  the  late  James  Donaldson,  the  father  of  both 
parties,  and  in  the  possession  of  the  defender  until  produced  in 
process,  the  defender  being  the  sole  executor  of  his  fiither.  If 
the  pursuer  retired  it  with  her  own  funds  what  was  the  use  of 
shewing  it  to  her  father,  who  was  no  party  to  the  bill  ?  Does 
not  the  presumption  hold,  that  it  came  into  the  hands  of  the  de- 
fender because  he  was  the  party  who  really  did  retire  it  ?  I  am 
of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  ought  to  be 
sustained. 

Lord  Cuninghame.  I  come  to  the  same  conclusion  as  your 
Lordship  and  the  Lord  Ordinary.  The  case  has  b^en  treated  as 
if  there  were  nothing  to  support  the  respondent's  plea  in  defence, 
except  his  qualification  in  his  admission  of  the  original  debt,  which, 
though  constituted  by  a  document  void  and  null,  was  admitted  to 
have  been  advanced,  but  compensated  by  a  prior  debt  due  by  the 
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Jane  10.  I852.pursaer  to  the  defender.  Now,  in  general,  there  can  be  no  doubt 
^  ^^.^^^  that  if  any  party's  judicial  statement  is  founded  on,  it  must  be 
&c. ».  Donald- taken  with  all  its  qualifications.  It  may  be  difierent  when  there 
'^°*  is  a  reference  to  oaiky  and  a  qualification  held  extrinsie  in  law 

occurs  in  the  deposition  of  a  party.  The  present  is  a  veiy  dif-. 
ferent  case.  The  defender  pleads  compensation,  and  supports  that 
plea  by  production  of  what  I  consider  a  liquid  ground  of  debt*  It 
is  well  known  that  such  a  plea  has  long  been  admissible  by  ¥ray 
of  exception  in  our  practice,  by  the  Act  1592,  c.  143 ;  a  just  and 
positive  statute  most  creditable  to  the  wisdom  and  sound  views  of 
the  ancient  Scottish  legisUture,  as  it  was  centuries  before  such  a 
law  was  recognised  in  England.  The  pursuer  has  admitted  that 
the  debt  vouched  by  the  bill  was  his  bill  in  its  origin.  The  bill 
produced  by  the  defender  vnis  subject  to  no  prescription.  Henc« 
its  validity  was  unquestionable  by  way  of  exception  in  the  present 
action.  The  only  way  in  which  the  pursuer  has  met  the  counter 
claim,  was  by  alleging  that  she  had  retired  the  counter-bill  with 
money  received  firom  her  own  (the  pursuer^s)  fiither ;  while  the  de- 
fender says  that  he  paid  the  pursuer  the  money,  and  got  the  bill  de- 
livered up  to  him  by  the  pursuer,  which  he  has  kept  ever  since.  The 
defender's  statement  is  vouched  by  his  possesaion  of  the  bill ;  the 
pursuer^s  is  neither  proved  nor  presumable  in  itself.  It  can  only 
be  proved,  therefore,  by  the  writ  or  oath  of  the  defender,  which 
has  not  been  offered  in  the  present  question. 

LoBD  IvoBT.  I  am  much  of  the  same  opinion,  although  not 
altogether  on  the  same  grounds.  On  the  fiice  of  the  record,  it 
appears  that  the  bill  was  retired  out  of  the  hands  of  the  creditor, 
by  the  hands  of  the  pursuer.  It  is  not  said  that  it  was  retired  by 
the  defender,  and  therefore  there  is  some  room  for  hesitation, 
whether  we  are  entitled  to  presume  in  law  without  further  evidence 
that  the  bill  having  been  retired  by  the  proper  debtor — ^if  the  docu- 
ment had  remiuned  with  that  debtor — ^that  it  was  settled  out  of  her 
own  funds ;  but  the  document  is  not  left  in  her  hands,  but  in  the 
hands  of  the  defender,  and  the  only  explanation  that  could  be  given 
of  that,  would  be,  that  the  defender  being  but  cautioner,  it  had  been 
handed  over  to  him  in  order  to  satisfy  him  that  the  debtor  had 
been  paid.  But  that  is  not  the  statement  on  record ;  for  it  is  said 
that  it  was  handed  back  to  the  father  of  both  the  parties  to  satisfy 
him  that  the  debt  was  paid.  Now  he  was  not  a  party  to  the  bill, 
and  there  is  no  reasonable  ground  why  it  should  have  been  handed 
to  him  at  all.  The  judgment  of  the  Court  and  the  principle  of  law 
is  against  dealing  with  the  judicial  admission  of  a  party,  except  as 
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an  entire  whole.    The  statement  of  the  defender  is  not  an  admis- June  lo.  1852. 
sion  of  the  debt.    It  is  a  denial  of  it ;  and  it  would  be  very  hard  -.  ^T^*^ 
indeed,  that  by  being  compelled  to  come  into  Court,  that  which  &c  v.  Donald- 
was  a  disputed  question  before,  should  all  at  once  become  a  settled  ^°' 
question.    I  think  that  in  dealing  with  an  admission  in  that  way 
the  principle  of  extrinsic  qualification  applies.     Upon  the  whole, 
I  am  satisfied  that  the  judgment  of  the  Lord  Ordinary  must  be 
adhered  to. 

The  Coubt  '^  having  heard  the  counsel  for  the  parties,  who  re- 
nounce fiirther  probation,  hold  the  trustees  of  the  deceased  James 
Donaldson,  sometime  farmer  at  Glithno,  as  respondents  in  his  room, 
conform  to  minute  ....  refuse  the  prayer  of  the  said  re- 
claiming note  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against :  Find  the  respondents  entitled  to  expenses." 

Thomas  DuTin,  S.S.C.,  Reclaimer's  Agent. 
George  Monro,  8.8.0.,  Respondent's  Agent 


FIRST  DIVISION.^ 


(  ThefoUawmg  is  the  case  referred  to  in  Lord  Woods  Note  in 
Donaldson  y.  Donaldson^  ante^  /?.  811.) 

Macartney  v.  Campbells.  No.  307. 

Accounting — (^MiJU^ai  Admission — Cotmter  Entries — Extinction  of  DebU 
— Circumstances  in  which  entries  in  an  account  were  held  to  be  quali- 
fied by  counter  entries,  and  the  debt  eztingaished. 

This  was  an  advocation  from  the  Sheriff  of  Ayrshire,  in  which  June  23. 184S. 
(besides  other  claims  in  a  second  conjoined  action  which  need  not    '*'*^^'^^*^ 
be  noticed,)  the  pursuer  Macartney,  concluded  for  a  balance  campbeiJ/ 
alleged  to  be  due  him  by  Campbell,  of  L.140,  12s.  sterling,  aris« 
ing  on  an  account  libelled,  in  which  the  defender  wajs  debited  with 
sundry  large  furnishings  of  wool,  the  price  of  some  cattle,  &c. 
amounting  to  L.446,  Ss.,  and  credit  was  given  for  purchases  at  a 
roup  of  the  defender's  effects,  and  for  cash  received,  amounting 
together  to  L.305,  lis.,  leaving  the  said  balance  still  due. 

Campbell,  in  his  defences,  denied  the  accuracy  of  the  account 
libelled,  and  produced  with  his  defences  the  following  state  of  ac- 
counts, showing  a  balance  due  to  him  of  L.51  :  16  :  6,  which  he 
alleged  to  represent  the  true  state  of  the  claims,  hinc  inde. 

*  The  Court  eonsiited  of  Lord  Preddent  Boyte,  Lords  Hackeniie,  FaDertoD,  «od 
Jeffrey. 
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June  23. 18i8.  STATE  of  ACCOUNTS  between  Jame8  M^Caetnet  and  William 
TUT     JL  Campbell. 

Macartney  v. 

CampbclJs.        j^r.  J.  M'CAHTinBr.  Cohtba.  Cr. 


2 

2 


2 
1 
1 
2 


# 
3 


0 
0 
0 

0 
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1     6 
3  12 


1821.  Tolentcaih,  .  L.20 
„  Guh  given  you  at 

Kirkonnell,  .     36    0 

1822.  „  do.  do.  at  M'Naight,   66    14 
„  paid  to  James  Camp- 
bell by  your  order,     20 

ff  cash  giren  you  at 
your  mother  a  fune- 
ralj  •         .8 

1823.  y,  db.  do.  at  Largmore,  10 
„  do.  do.  at  Claffin,  .  2 
„  do.  do  to  John  Coats, 

your  terTant, 
,,  a  load  of  meal, 

1824.  fy  keeping  a  cow  seven 

months, 
„  3  l)olls  of  meal, 

1825.  „  a  plough  bought  at 

my  roup, 
„  aboil  and  half  of  meal, 
I,  do.         do.  do.y 

„  cash  lent  you, 
„  a  cow  belonging  to 
me,  and  sold  by  you 
without  my  autho- 
rity—say,     . 
,,  three  sheep  do.  do., 
„  for  the  product  of  3 
cows    since    Whit* 
„  Sunday  last,  .  20 

„  for  crop  of  Largmore 
for  last  year,  taken 
up  by  you,  .  .  12 
„  grass  of  two  score  of 
goats  since  Whit- 
sunday 1825,  3 


0     0 


0 
0 


0     0 


1 
5 
6 

0 


7 
0 


0 
0 
0 

0 
6 

0 
0 

0 
0 
0 
0 


0 
0 


0     0 


0     0 


0     0 


L.223  14     6 


1821.  By  18paoksof  irooUat 

L.6perpacl^,       .  L.  108     0     0 

1822.  „  7^  packs  of  wool  at 

L.4  per  do.,  .  30     0     0 

1823.  „  64   do.  do.  at  L.3, 

10s.,  per  do.,         .  22  15    0 


„  a  qney's  grass. 


I    16     0 


„  4  cattle  wintered, 
which,  by  agree- 
ment, were  to  be 
10s.  each,  .200 


1825.    „  a  cow,    . 


7     7     0 


L.171   18     0 
Balance  due  to  William 

Campbell,  .  51   16     6 


L.223  14     6 


In  the  meantime  the  defender,  Campbell,  died,  and  was  repre- 
sented by  his  widow  and  children,  against  whom  the  process, 
which  had  fallen  asleep,  was  wakened  and  transferred. 

The  pursuer  led  no  proof,  but  rested  his  claim  on  the  admis- 
sion in .  the  account  produced  by  the  defender,  and  maintained 
that  the  defender  was  bound  to  have  proved  the  sums  therein 
taken  credit  for,  which  he  had  not  done.  The  defender  main- 
tained that  the  whole  account  must  be  taken  together.  The 
Sheriff- Substitute  adopted  the  pursuer's  view  of  the  account  and 
decerned  against  Campbell  for  the  sums  therein  debited  to  him, 
and  the  Sheriff  adhered.  In  his  note  the  Sheriff  remarked, 
**  with  regard  to  the  claim  for  wool,  the  Sheriff  does  not  think  it 
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\>ne  which  iavolves  the  doctrine  of  qualified  admission  on  the  part  June  23. 1848. 
of  the  defenders.     The  delivery  of  the  article  being  admitted,  it  is     ^""^"^"^^ 
incumbent  on  the  defenders  to  instruct  payment,  either  by  written  CampbcUs. 
receipt,  or  by  the  oath  or  admission  of  the  pursuer."     The  de- 
fender brought  an  advocation* 

The  Lord  Ordinary  (Wood)  advocated  the  cause,  and  recalled 
the  interlocutors  complained  of,  and,  inter  aUa^  ^*  finds  that  the  re- 
spondent having  failed  to  adduce  any  sufficient  proof  in  support 
of  the  charge  side  of  ^the  said  state  of  accounts  libelled  on,  con- 
sisting principally  of  the  price  of  wool  alleged  to  have  been  sold 
and  delivered  by  the  respondent  to  Campbell,  he  ultimately 
(...•)  rested  his  claim  in  said  action  against  the  com- 
plainers  upon  a  counter-state  of  accounts,  which  was  given  in  by 
Campbell,  in  which  Campbell  debits  or  charges  himself  with 
L.171.  18s.  sterling,  which  the  respondent  agreed  to  hold  as  the 
charge  against  the  complainers,  and  which  sum  consisted,  to  the 
extent  of  L.160,  15s.  sterling,  of  the  price  of  wool  admitted  by 
Campbell  to  have  been  sold  and  delivered  Co  him  by  the  respon- 
dent :  Finds,  that  although  the  respondent,  in  the  state  libelled 
on,  admitted  *'  cash,  &c.,  at  sundry  times,"  as  received  by  him 
from  Campbell,  to  the  extent  of  L.125,  lis.  sterling,  he,  in  his 

observations  on  Campbeirs  state  of  accounts   ( 

.  •  .  )  admitted  the  discharge  side  of  that  state  to  the  extent 
only  of  L.37  :  1 :  6  sterling ;  but  finds  that  the  respondent  cannot 
found  on  the  said  state  as  an  admission  to  the  foresaid  extent,  of 
the  sale  and  delivery  of  wool  by  him,  and  of  the  other  items  on 
the  charge  side  thereof,  without,  at  the  same  time,  taking  along 
with  it  the  counter  entries  in  that  state :  Finds  that  these  counter 
entries  must  be  taken  into  view,  and  that  being  greater  in  amount 
than  the  said  sum  of  L.171,  18s.  sterling,  forming  the  charge 
against  the  complainers,  the  latter  must  be  held  to  be  thereby  ex- 
tinguished. And,  therefore,  finds  that  nothing  is  due  to  the  re- 
spondent under  the  conclusions  of  the  said  first  mentioned  action." 

In  his  note,  his  Lordship  observed,  ^'  If  a  case  is  to  be  allowed 
to  stand  exclusively  upon  the  admission  of  the  defender,  the  pur- 
suer cannot  take  one  side  of  an  account  given  in  by  the  defender 
without  taking  the  other,  although  it  may  be  competent  to  him, 
while  he  takes  the  admission,  to  rebut  the  qualifications  by  evi- 
dence. But  if  he  offers  none,  and  makes  no  reference  to  oath, 
(which  is  the  case  here,)  so  that  the  case  is  left  on  the  admission  ^ 
of  the  defender  alone,  then  the  admission  must  be  received  with 
all  the  adjected  qualifications,  and  the  pursuer  cannot,  by  rejecting 
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Jane  28. 1848.  them,  supersede  the  necessity  of  leading  farther  proof  on  his  part.'* 
^^  ^^7^'  But  while  this  has  appeared  to  the  Lord  Ordinary  to  be  the  im- 
Campbellfl.  port  of  the  cases  upon  the  point  which  were  cited  by  the  coin- 
plainers,  he  may  be  mistaken  in  his  reading  of  them,  and  he  may 
state,  that  had  he  not  considered  these  cases  to  have  decided  it 
against  the  plea  of  the  respondent,  he  might  have  entertained 
some  doubt  whether  any  substantial  distinction  could  be  drawn  in 
£iTOur  of  the  party  making  admissions,  between  judicial  admis- 
sions coupled  with  qualifications,  in  such  a  €fBe  as  the  present,  and 
admissions  with  qualifications  in  an  oath,  uxK>n  a  reference  where 
the  daim  was  prescribed.  And  dealing  with  the  present  case,  as 
not  ruled  by  authority  in  the  way  he  has  held  it  to  be,  he  would 
rather  have  been  inclined  to  have  allowed  the  complainers  credit, 
— ^in  addition  to  the  entries  admitted  by  the  respondent,— ^nly 
for  the  sums  entered  on  the  credit  side  of  Campbell's  account,  as 
cash  given  by  him  to  the  respondent,  which  sums  were  paid,  when^ 
according  to  the  account  as  stated,  the  articles  admitted  by 
Campbell  on  the  charge  side  were  due,  and  when,  so  for  as 
appears,  these  articles  formed  the  only  debt  due  by  him." 

His  Lordship  referred  to  the  following  autiiorities,  Andernm  v. 
Rintoul,  1st  June  1827  ;  Forbes  V.  MUne^  18th  Nov.  1827 ;  Gall 
v.  Fordycty  11th  June  1828;  Gray  v.  Mcnroy  10th  December 
1829;  Grierson  v.  TTlom^on,  14th  January  1830;  Buist  y.  lAf4mj 
13th  December  1838 ;  CampbeU  v.  AmoUy  26th  February  1835. 

Macartney  reclaimed. 

MaiUand  was  for  the  reclaimer,  and  Monro  for  the  respondent. 
Besides  the  above  authorities,  the  following  cases  were  referred  to 
in  the  argument  on  the  reclaiming  note  before  the  Court. 
Lock&rby  v.  Stirling,  25th  June  1835 ;  for  an  elaborate  inter- 
locutor by  Lord  Moncreiff ;  Noble  v.  ScoU,  23d  February  1843. 
JRundall  v.  Blackburn^  5  Taunton's  Reports  245 ;  JTurniean  v. 
Lambej  7  Vesey,  587. 

It  was  stated  in  the  Inner  House  by  the  defender,  that  he  had 
a  clidm  against  the  pursuers  for  the  expenses  of  an  action  of  re- 
duction, in  which  the  latter  had  been  unsuccessful;  and  on  2d 
December  1843,  the  Court  before  answer,  ordained  the  amount  of 
expenses  in  that  process  of  reduction,  to  be  audited ;  and  on  the 
19th  January  1844,  the  following  interlocutor  was  pronounced: — 

**  The  Lords  having  resumed  consideration  of  this  cause,  with  the 
Auditor's  report  of  the  expenses  in  the  reduction  in  1829,  whereby 
the  said  expenses  are  taxed  at  the  sum  of  £59 : 4  :  10,  and  having 
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heard  the  counsel  for  the  parties,  approve  of  the  Auditors'  saidJun6  2a.iStt. 
report)  and  in  respect  that  the  pursuer  James  McCartney  has  g^^^MiwiutnOTw. 
credit  for  the  said  expenses  in  accounting  with  the  defenders,  Campb^Us. 
assoUsie  the  defenders  firom  the  conclusions  of  the  first  action, 
raised  by  the  said  pursuer,  and  decern.    Before  answer  as  to  ex- 
penses of  process,  appoint  the  counsel  for  the  parties  to  be  farther 
beard  thereon." 

WilUam  Mentiesy  Adyocators'  Agent 

T.  and  R.  Landalty  S.S.C.,  Bespondent's  Agents. 


SECOND  DIVISION. 

Lewis  r*  Anstbuth!ek.  No.  308. 

AUmmkmf  prwiBkmr^Arrtstmmi. — Circamstances  in  which  hdd  that 
an  annuity  contained  in  a  bond  by  the  present  possessor  of  an  entailed 
estate,  granted  to  the  next  heir  as  a  condition  of  his  consenting  to  disentail, 
could  not  be  arrested,  it  bebg  declared  alimentary. 

This  was  an  action  of  forthconung,  brought  by  Lewis  against  Jane  lo.  1852. 
Anstnither,  younger  of  Carmichael,  and  Sir  Wyndham  Cannichael  ^    .^ 
Anstrather  and  other  parties,  arrestees.  AnstmUier. 

The  summons  set  forth  that  the  pursuer  was  holder  of  a  pro- 
missoiy  note  for  £850,  blank  endorsed  by  the  principal  defender 
and  his  father,  which  he  had  protested,  and,  in  virtue  of  the  war- 
rant on  which,  he  had  arrested  in  the  hands  of  Sir  Wjmdham,  and 
Henry  Gordon  Dickson,  W.S.,  and  Henry  Gordon  Dickson,  Jun., 
W.S.,  (1,)  the  sum  of  £800,  being  one  half-yearns  payment  of  an 
annuity  of  £600,  provided  to  the  principal  defender  by  his  &ther, 
payable  in  equal  sums  half-yearly,  and  of  which  the  first  half- 
yearly  payment  was  due  on  15th  November  1850 ;  and  (2,)  the 
sum  of  £37, 10s.,  being  a  half-yearns  interest  of  the  sum  of  £1500 
due  to  the  defender  in  virtue  of  a  bond  and  disposition  in  security 
in  his  favour  by  his  fitther,  dated  November  1850.  In  defence 
it  was  alleged  that  the  defender  had  put  his  name  to  the  bill 
solely  for  the  acconunodation  of  his  fiither,  who  received  whatever 
value  the  pursuer  gave  for  it ;  that  the  pursuer  had  various  trans- 
actions with  the  defender's  fiither,  in  the  course  of  which  he  had 
received  full  payment  for  the  said  bill ;  that  the  pursuer  had  grant- 
ed to  his  fiither  a  fi>rmal  and  final  discharge  of  said  biU  without 
the  consent  or  sanction  of  the  defender,  and  that  the  annuity  said 
to  be  arrested  was  declared  by  the  deed  constituting  it  to  be  an 
alimentary  provision  not  subject  to  diligence. 
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June  10. 1852.     It  appeared  that  the  defender  had  become  an  obligant  in  other 
"""P^"^     two  bills  along  with  his  father,  which,  including  the  one  in  question, 

!\^rtnidicr.  amounted  to  £2300.  On  these  and  on  another  bill  for  £1500,  in 
which  the  father  was  the  sole  obligant,  proceedings  had  been 
taken  by  Lewis  against  Sir  Wyndham.  Of  the  sums  contained 
in  these  bilk  the  pursuer  granted  to  Sir  Wyndham  a  dischai^, 
on  condition  of  his  pa3ring  over  the  sum  of  £1600  and  granting  a 
bond  and  disposition  in  security  for  the  balance,  by  which  discharge 
he  "  exonered,  acquitted,  and  simpliciter  discharged  Sir  Wynd- 
ham of  each  and  all  of  the  said  four  bills  or  promissory  notes, 
amounting  together  to  £3820,"  &c.  Of  the  same  date  with  this  dis- 
charge Lewis  granted  a  letter  of  obligation  to  Sir  Wyndham,  bear- 
ing, that  whereas  he  had  granted  a  discharge  of  the  bills  in  which 
the  principal  defender  was  a  co-obligant,  ^'and  whereas  the  said  dis- 
charge is  limited  and  confined  to  the  said  Sir  W.  C.  D.  Anstruther, 
and  noways  extend  to  the  said  W.  C.  J.  Anstruther,  against  whom, 
notwithstanding  of  th^  discharge  in  favour  of  the  said  Sir  W.  C.  An- 
struther, I  have  hereby  reserved  all  my  claims  full  and  entire  ;  and 
whereas  it  is  necessary  for  me  to  retain  possession  of  the  said  two 
biUs  and  of  the  said  promissory  note  in  order  to  effectuate  any 
claims  thereanent  against  the  said  W.  C.  J.  Anstruther,'*  he  under- 
took, on  receiving  payment  of  the  bond,  to  deliver  to  Sir  Wynd- 
ham the  bills,  to  enable  him  to  operate  relief  against  his  son. 

It  further  appeared,  that  on  condition  of  the  defender,  who  was 
next  heir  of  entail  to  his  father  in  the  lands  of  Carmichael,  consent- 
ing to  the  disentailing  of  the  lands.  Sir  Wyndham  agreed  to  grant 
him  a  free  yearly  annuity  of  £600,  "  declaring,  as  it  is  hereby  speci- 
ally provided  and  declared,  that  the  said  annuity  of  £600  sterling  is 
an  alimentary  provision  in  favour  of  the  said  W.  C.  J.  Anstruther, 
and  that  the  same  shall  not  be  assignable  by  him,  neither  shall  the 
same  be  liable  for  his  debts  or  deeds,  or  subjected  to  the  legal  dili- 
gence of  his  creditors  for  payment  of  the  debts  already  contracted, 
or  that  may  hereafter  be  contracted  by  him/'  By  bond  and  dispo- 
sition in  security,  dated  Nov.  1850,  he  also  granted  to  his  said 
son  the  sum  of  £1500  sterling,  and  of  this  sum  the  first  term's 
interest  fell  due  at  November  1850. 

In  these  circumstances  it  was  pleaded  by  the  defender,  (1,)  that 
the  discharge  by  Lewis  to  his  father  operated  as  a  relief  to  him ; 
and  (2,)  that  the  annuity  arrested  being  alimentary,  could  not  be 
arrested.  These  constitute  his  fourth  and  sixth  pleas  in  defence, 
- — the  only  ones  insisted  on  in  the  Inner-House. 

The  Lord  Ordinary  (Robertson,)  "Finds  that  thcrdeed  of  dis- 
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charge  by  the  pursuer  in  &YOur  of  Sir  Wyndham  ....  does  not  June  lo.  1862. 
operate  as  a  discharge  in  &vour  of  the  defender  of  the  bills  libelled  *^-^v*^ 
en,  and  that  the  sum  of  £1600  therein  acknowledged  to  have  been  j^ngtraiJier. 
paid  in  cash,  was  thereby  effectually  applied  to  the  promissory  note 
of  £1520  due  by  the  said  Sir  Wyndham  Anstruther  to  the  pursuer, 
with  interest  and  expenses,  and  that  no  part  thereof  can  be  ascribed 
to  the  three  bills  of  which  the  defender  was  drawer  or  acceptor,  or 
anyone  of  them ;  and  to  this  effect  repels  the  defences  and  decerns ; 
Finds  that  notwithstanding  the  declaration  in  the  bond  of  annuity 
libelled  on,  that  the  amount  of  £600,  for  which  the  same  is  grant- 
ed, may  so  &r  as  it  is  in  excess  of  a  proper  and  suitable  aliment, 
be  competently  modified  in  this  process,  to  the  effect  of  giving 
decree  of  forthcoming  to  the  extent  of  the  sum  due  beyond  the 
said  reasonable  and  proper  aliment ;  and  in  the  whole  circumstances 
of  the  case.  Finds  that  to  the  extent  of  £200  per  annum  the  an- 
nuity due  under  the  said  bond  may  be  attached  by  arrestment,  and 
made  forthcoming  for  the  benefit  of  the  pursuer,  and  that  so  far  as 
used,  the  arrestments  to  this  extent  are  available,  and  in  so  far  re- 
pels the  defences  and  decerns ;  Finds  that  the  interest  due  in  the 
bond  for  £1500  in  favour  of  the  defender  is  attachable  by  arrest-  « 

ment,  and  may  be  made  forthcoming  by  the  pursuer,  and  decerns 
accordingly,"  &c.  In  his  note  the  Lord  Ordinary  referred  in  sup- 
port of  the  competency  of  restricting  the  aliment,  to  Webster  v. 
SAati?,  7th  July  1826,  4  S.  809 ;  Wright  v.  jETarte/,  2d  June  1847, 
9  D.  1151. 
The  defenders  reclaimed. 

Boyle  and  the  Solicitor' General.  In  regard  to  the  annuity,  it  is 
to  be  observed  that  it  is  an  estate  in  the  defender,  only  created 
by  the  bond  from  Sir  Wyndham.  Lewis  does  and  must  found 
upon  it  a  part  of  his  title,  yet  he  repudiates  the  condition  on  which 
it  wa3  provided,  viz.,  that  it  shall  be  alimentary.  This  is  not  the 
case  of  a  man  converting  his  own  estate  into  an  annuity  declared 
to  be  alimentary. 

Donaldson  and  Penney.  It  is  clear  that  a  security  granted  by 
an  indorser  or  co-obligant  in  a  bill  can  never  operate  as  an  extinc- 
tion of  that  bill  against  the  acceptor,  especially  when  as  here,  a 
right  to  proceed  against  him  is  expressly  reserved.  No  part  of 
the  £1600  paid  to  Lewis  by  Sir  Wyndham  was  applicable  to  any 
of  the  bills  to  which  the  defender  was  a  party,  because  the  dis- 
charge stipulates  that  besides  that  payment.  Sir  Wyndham  is  to 
grant  a  bond  for  "the  farther  sum  of  £2984,  17s.,  consisting 
of  the  several  items  specified  in  a  state  subscribed  by  me   as 


822  CASES  DECIDED  IN  THE  No.  308. 

June  10. 1852. relative  hereto;"  andthia  state  contains  an  item — ^^^  Balance  of 
■^Y^'    bills,  with  interest  and  expenses  incurred  in  England,  £2400," 

Anjtnithar.  shewing  a  clear  reference,  both  by  its  amount  and  the  manner  of 
mentioning  it,  amongst  others,  to  the  biU  due  by  the  defender. 
Besides  Lewis  delivers  up  the  bill  for  £1500,  and  retains  the 
others.  In  regard  to  the  other  plea  that  the  annuity  is  aliment- 
ary, it  is  to  be  observed  that  for  this  fiind  Anstruther  gave  up 
his  right  of  succession,  &c.,  which  was  a  commodity  applicable  to 
the  payment  of  creditors,  and  he  gives  it  up  for  an  annuity  at- 
tempted to  be  placed  beyond  the  diUgence  of  his  creditors.  He  is 
not  entitled  to  do  that.  Besides,  it  is  not  true  that  any  fund 
declared  alimentary  cannot  be  reached.  It  is  not  protected  from 
the  diligence  of  creditors,  so  far  as  it  exceeds  the  bounds  of  a 
proper  aliment;  Stair,  III.,  i.,  37.  Blaekwaod  v.  Boydy  14th 
June  1667,  M.  10,309 ;  Lard  Buehan,  11th  July  1835,  13  S. 
1112,  admitted,  by  implication,  the  same  rule,  because  there  the 
question  was,  whether  the  aliment  was  or  was  not  excessive. 
The  aliment  is  here  excessive. 

Lord  JusTiCE-CiiSBK.  I  am  disposed  to  sustain  both  the 
defences ;  but  it  is  not  necessary  to  enter  much  on  the  discus- 
sion of  the  first.  It  does  not  follow  because  a  right  was  reserved 
in  the  discharge,  that  therefore  it  should  be  effectual  in  point  of 
law.  And  looking  to  the  nature  of  the  transaction,  namely,  a 
promissory-note  from  the  &ther  and  the  son,  at  the  time  the  son 
had  nothing  but  enough  for  his  maintenance  and  education,  as 
well  as  the  manner  in  which  the  creditor  transacts  with  the  &ther, 
it  is  quite  clear  the  debt  really  was  a  debt  of  the  father's, 
and  that  the  creditor  who  received  the  note  from  the  &ther  knew 
tl^at  to  be  the'  truth.  The  Court  will  not  shut  its  eyes  so  far  as 
not  to  look  at  the  truth  and  reality  of  the  transaction.  Now, 
holding  that,  I  think  Lewis  has  obtained  full  satisfaction  of  all  his 
claims  against  the  father,  the  proper  and  principal  debtor;  and 
that  the  proceeding  by  which  he  takes  security  for  the  sum  from 
the  &ther,  and  at  the  same  tries  to  preserve  a  power  to  proceed 
against  the  son,  is  a  proof  that  this  is  (to  use  an  expression  we 
over-heard  at  the  bar)  a  most  Jewish  transaction. 

2.  I  ai^rehend  the  annuity  secured  to  the  son  is  clearly  alimen- 
tary. This  is  the  first  case  occurring  in  regard  to  the  efficacy  of 
these  deeds  of  consent  under  the  new  Entul  Act,  and  is,  in  that 
point  of  view,  of  great  importance.  This  is  a  case  in  which  a 
gentleman,  lai^ely  embarrassed  with  debt,  proposes  to  avail  him- 
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aelf  of  the  power  of  disentailing  his  estate,  if  he  can  obtain  the  June  lo.  1852. 
consent  of  the  heirs,  whose  consent  is  required  hj  the  statute.  *^^"^ 
His  eldest  son  is  twenty-fiye.  He  has  no  independence  of  hisAnstnither. 
own ;  and  he  is  asked  to  surrender  his  right  of  succesrion  in  lai^e 
estates  (which  right,  had  he  survived  his  father,  was  indefeasible) 
in  return  for  a  consideration  to  be  given  him*  Now  there  are 
various  conditions  on  which  he  might  have  renounced  this  right, — 
(1,)  For  the  pa3rment  of  a  sum  of  money ;  (2,)  For  an  annuity ; 
or,  (3,)  For  a  combination  of  these,  as  is  done  here,  where  he 
receives  a  bond  for  a  sum  of  money  and  an  aimuity.  We  deal 
now  only  with  the  annuity ;  and  it  is  stipulated  that  he  is  to  give 
up  his  estate  and  to  receive  this  in  lieu  of  it*  Now,  very  naturally 
he  makes  stipulations  not  for  a  great  amount  of  annuity,  not  for 
such  as,  if  calculated  by  the  terms  of  life  insurance,  he  might 
have  got,  but  for  an  annuity  declared  to  be  alimentary ;  and  he 
makes  his  getting  such  an  annuity  the  condition  of  his  assent. 
In  the  recent  entul  statute,  clauses  have  been  very  properly 
inserted,  in  the  view  of  provisions  of  this  sort  being  made,  for  the 
pui^pose  of  protecting  the  interests  of  creditors  of  such  heirs. 
These  have  been  carefully  worded,  and  were  the  subject  of  much 
dkcueaiou  at  the  time  when  the  act  was  paased.  They  are  twoin 
number ;  and  were  for  the  purpose  of  enabling  creditors  in  different 
situations  to  come  forward  and  object  to  the  consent  the  heir  pro- 
poses to  give,  so  that  the  Court,  if  necessary,  may  provide  for 
their  rights  and  interests.  The  process  of  disentailing  is  made 
public  by  advertisement.  Lewis  does  not  appear,  and  the  residt 
is,  that  out  of  the  entailed  estate  an  estate  is  created  in  the  son, 
which  would  never  otherwise  have  existed.  Can  the  creditor  now 
come  forward  and  insist  on  holding,  that  the  whole  of  the  provision 
securing  an  annuity  to  the  son,  is  to  be  disregarded,  and  that  the 
fund  is  attachable  by  creditors  ?  I  do  not  consider  here  the  ques*- 
tion  of  modification.  The  first  question  is,  is  the  provision 
alimentary?  There  is  nothing  stated  here  against  the  proper 
onerosity  of  this  deed.  I  never  saw  a  transaction  out  of  which  an 
alimentary  fund  arose,  which  is  more  clearly  an  onerous  trans- 
action than  the  present  one.  If  so  then,  is  there  any  ground  for 
restricting  it  ?  I  cannot  admit  that  any  of  the  cases  cited  have 
any  application  to  the  present  case  at  all.  Webster  is  a  case  where 
a  party  was  going  to  try  a  question  whether  a  fund  was  alunentary 
or  not ;  and  thus  arose  the  question  whether  you  could  recal  an 
arrestment  used ;  and  both  Lord  Glenlee  and  Lord  Alloway  (both 
great  authorities  in  such  a  question)  said,  this  is  not  a  case  in 
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June  10. 1852.  which  we  can  consider  whether  this  fond  is  alimentary  or  not. 
Lewis  r^  It  is  impossible  to  restrict  an  annuity  bargained  for  under  condition 
An&trutber.  of  being  alimentary ;  and  I  hold  that  this  fund  is  clearly  alimentary, 
and  cannot  be  restricted.  I  don't  proceed  on  a  consideration  of 
its  amount.  I  need  not  at  present  consider  whether  or  not,  in  a 
case  where  an  extravagant  alimentary  annuity  was  provided,  the 
annuity  might  be  touched.  I  go  here  on  this,  that  the  fund  is 
declared  .alimentary  under  circumstances  precluding  the  creditors 
from  touching  it. 

Lord  Medwtn.  I  entirely  concur*  In  regard  to  the  bills,  I 
have  no  doubt  it  was  a  debt  of  the  &ther.  It  is  impossible  to  read 
the  transaction  without  seeing  that.  I  hold  this  to  be  an  aliment- 
ary bond,  and  not  restrictable  in  consequence  of  the  manner  of  its 
creation.  It  is  not  necessary  to  consider  whether  an  alimentary 
provision  would  be  restrictable  if  excessive,  for,  under  the  present 
case,  it  is  certainly  not  excessive,  considering  the  situation  of  the 
parties. 

Lord  Cockburn.  This  fund  was  plainly  an  alimentary  fond ; 
and  the  sum  allowed  is  not  above  a  reasonable  amount. 

Lord  Murray.  In  the  circumstances,  £600  a-year  is  not 
excessive. 

The  Court  pronounced  the  following  interlocutor: — "Alter 
the  interlocutor  reclaimed  against :  Sustain  the  fourth  defence  so 
far  as  founded  on  the  circumstances  and  character  of  the  trans- 
action entered  into  between  the  pursuer  and  Sir  Wyndham 
Anstruther:  Sustain  the  sixth  defence;  and  therefore  assoilzie 
the  defenders :  Find  the  pursuer  liable  in  expenses." 

James  F.  Wilkief  S.S.C.,  Reclaimer's  Agent 
Hugh  Hoss,  W.S.,  Respondent's  Agent. 
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No.  309.    Fergusson,  Appellant ;  and  Skirvino  and  Others,  RespondaiU. 

Piesbytery  Courts — AuUientkatiofi  of  Minutes — Stat  1686,  c.  6 — Cancell- 
f;ttwn. — In  a  reduction  at  the  instance  of  a  schoolmaster  to  set  aside  a 
sentence  of  deposition  by  a  presbytery,  one  of  the  grounds  of  reduction 
was,  that  the  minutes  of  the  presbytery  were  not  duly  authenticated, 
although  it  appeared  that  the  mode  of  proceeding  adopted  was  warranted 
by  the  practice  of  the  Church  Courts.     Circumstances  in  which  Held, 
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affirming  the  interlocutor  of  the  Court  of  Session,  that  even  if  the  statute 
1686,  c.  8,  applied  to  the  Courts  of  Presbyteries,  (which  was  doubted), 
there  had  been  a  due  compliance  with  it,  and  the  minutes  were  suffi- 
ciently authenticated : — Held  also  that  the  appellant  could  not,  in  the  cir- 
cumstances, object  to  the  right  of  the  Presbytery  to  cancel  certain  of  the 
proceedings  complained  of. 

An  action  of  reduction   was  raised  at  the   instance  of   the  May  28. 1852. 
appellant  against  the  respondents,  for  the  purpose  of  setting  aside 
a  sentence  of  the  presbytery  of  Dumfries,  deposing  him  from  his  Skirving. 
office  of   schoolmaster    In    the    parish  of  Kirkpatrick-Durham. 
Several   grounds  of  reduction  were  set  forth  in  the   summons, 
but  it  is  only  necessary  to  state  the  following,  namely,  Ist,  That 
the  minutes  and  deliverances  of  the  presbytery  were  not  duly 
authenticated  by  the  subscription  of  the  moderator,  and  the  clerk 
of  the  presbytery ;  2d,  that  the  appellant  was  refused  access  to       ; 
the  principal  libel,  and  the  depositions  of  the  witnesses,  or  to  any 
of  the  other  proceedings  in  process,  in  violation  of  the  statute  1 686, 
c.  18 ;  and,  3d,  that  the  presbytery  held  as  cancelled  the  whole 
proceedings  in  the  case  subsequent  to  their  deliverance  of  the 
1 4th  October  1 846,  and  up  to  the  date  of  their  meeting  on  the  2d 
March  1847. 

The  minutes,  complained  of  under  the  first  head  of  reasons^ 
were  the  minute  of  a  meeting  of  presbytery  of  10th  August  1846, 
which  contained  the  debate  on  the  relevancy  of  the  libel,  the 
minute  of  a  meeting  of  5th  April  1847,  containing  a  resolution  of 
the  presbytery,  cancelling  all  the  proceedings  after  the  14th 
October  1846,  and  the  minute. of  23d  June  1847,  containing  the 
deliverance  of  the  presbytery,  finding  the  charges  against  the  ap- 
pellant proved,  and  containing  the  sentence  of  deposition. 

The  original  minutes  were  not  authenticated  by  any  signature, 
but  they  were  afterwards  written  out  in  extenso  by  the  clerk ;  and 
at  the  next  meeting  of  the  presbytery,  the  extended  minute,  after 
being  read  and  approved  of,  was  signed  by  the  moderator  at  such 
meeting,  but  who  was  not  the  moderator  when  the  resolution 
which  the  minute  recorded  was  passed.  In  the  course  of  the 
cause  the  Lord  Ordinary,  by  an  interlocutor  of  December  1846, 
remitted  to  the  Principal  Clerk  of  the  General  Assembly  of  the 
Church  of  Scotland,  and  to  the  Procurator  for  the  Church,  to 
report  what  was  the  practice  of  the  General  Assembly  and  other 
Church  Judicatories,  in  regard  to  the  form  and  mode  of  authenti- 
cation of  such  interlocutors  and  deliverances  as  were  brought  into 
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May  28. 1852.  question  by  the  present  case.    A  report  was  afterwards  made  in 
''^^      tiie  terms  of  this  remit,  which  shewed  that  the  proceedings  which 

SkirviDg.  had  taken  place  with  respect  to  the  authentication  of  the  records, 
was  according  to  the  forms  of  procedure  of  the  Church,  there  being 
no  case  found  in  practice  in  which  the  scroll  or  original  minuted 
had  been  signed. 

The  appellant,  however,  contended,  that  the  minutes  were  not 
authenticated  in  the  terms  of  the  statute  1686,  c.  3,  and  that  the 
practice  of  the  Church  Judicatories  being  at  variance  with  that 
statute,  could  not  avail  the  respondents.  The  statute  in  question 
enacts — *^  That  from  and  after  the  1  st  of  November  next,  all  inter- 
locutors pronounced  by  the  Lords  of  Council  and  Session,  and  all 
other  Judges  within  the  kingdom,  shall  be  signed  by  the  President 
of  the  Court  or  the  Judge-pronouncer  thereof:  And  his  Majesty, 
with  advice  foresaid,  prohibits  and  discharges  the  Clerks,  upon 
their  peril,  to  extract  any  acts  or  decreets,  unless  the  interlocu- 
tors, which  are  the  warrants  thereof,  be  signed  as  said  is :  Declar- 
ing hereby  the  extracts  which  shall  be  given  out  otherwise  to  be 
void  and  null." 

The  facts  on  which  reduction  on  the  2d  and  3d  heads  were 
based,  appeared  to  be  these.  On  the  14th  October  1846,  the 
presbytery  refused  a  petition  by  the  pursuer  for  access  to  the 
proceedings  then  in  the  hands  of  their  clerk,  and  they  afterwards 
refused  to  grant  a  commission  for  the  examination  of  witnesses  on 
his  part,  of  certain  parties  said  to  be  resident  in  England,  and  else- 
where. In  consequence  of  this,  the  appellant  brought  a  suspension 
and  interdict  against  the  presbytery,  and  contended  that  Uieir  so 
refusing  access  to  the  proof  was  in  violation  of  the  statute  1686, 
c.  18,  which  enacts,  ^^in  all  processes  presently  depending,  or 
to  be  intented  before  the  Lords  of  Privy  Council,  Lords  of  Ses- 
sion, and  all  other  judges  within  this  kingdom,  the  witnesses  who 
are  made  use  of  and  adduced  therein,  shall  be  examined  in  pre- 
sence of  the  parties,  or  their  advocates,  they  being  present  at  the 
diets  of  examination,  and  that  there  be  publication  of  the  testi- 
monies of  the  witnesses  in  the  clerk's  hands  allowed  to  the  par- 
ties before  advising,  to  the  effect  parties  may  have  copies  there- 
of if  they  think  fit."  The  presbytery,  on  the  recommendation 
of  the  Court  of  Session,  consented  to  cancel  the  proceedings  sub- 
sequent to  such  refusal,  and  to  pay  the  expenses  of  the  appellant ; 
upon  which  the  Court  of  Session  recalled  the  interdict,  reserving 
to  the  appellant  his  right  to  insist  on  a  reduction  of  the  whole  or 
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any  part  of  the  proceedings.     The  appellant,  when  called  on  by  May  28. 18C2. 
the  presbytery,  refused  to  say  whether  he  wished  the  proceedings „  ^^^^' 
cancelled  or  not,  but  left  them  to  proceed  at  their  own  risk,  uponsidrviDg. 
which  the  presbytery  cancelled  the  proceedings  subsequent  to  their 
refusal  of  access  to  proof,  and  resumed  the  case  de  novo.    The 
presbytery  ultimately,  on  7th  June  1847,  finally  disposed  of  the 
case,  by  finding  certiun  of  the  charges  proven,  and  deposing  the 
appeUant.     This  was  the  sentence  which  appellant  sought,  in  his 
action  of  reduction,  to  reduce. 

The  Lord  Ordinary  reported  the  case  to  the  Inner  House,  and 
the  majority  of  their  Lordships,  by  an  interlocutor  of  26th  June 
1850,  repelled  the  reasons  of  reduction.  The  present  appeal 
therefirom  was  now  argued  by 

BovOlf  for  the  appellant,  who  contended  that  the  proceedings 
before  the  presbytery  were  not  properly  authenticated,  and  also 
that  they  had  no  power  to  cancel  the  evidence  which  had  been 
taken,  nor  to  subject  the  appellant  to  a  second  trial,  after  annull- 
ing the  proceedings  taken  on  the  first  trial.  He  cited  43  Geo.  III. 
c.  54 ;  Smith  v.  Macaulay^  9  Court  of  Session  Cases,  N.  S.  190  ; 
Dicksofiis  case^  Morr.  Diet.  7464 ;  2  Swinton,  443 ;  2  Hume's 
Notes,  477 ;  Hill's  Practice  in  Church  Courts,  27,  and  Assembly 
1817,  Sept.  7;  Campbell^  Synod  of  Merse  and  Teviatdale. 

Rolty  Q.C.,  and  Anderson^  Q*C.,  for  respondents,  contended  that 
the  act  1686,  c.  3  does  not  apply  to  presbyteries,  and,  next,  that 
its  provisions  have  been  sufficiently  complied  with ;  and  as  to  the 
other  objections  that  the  proceedings  were  regularly  cancelled,  and 
that  after  the  opportunity  given  to  the  appellant,  and  his  refusal  to 
say  what  he  wished  done,  it  was  not  for  him  afterwards  to  com- 
plain that  all  the  evidence  had  been  cancelled.  They  cited  Inglis 
V.  Great  Northern  Railway  Company^  ante^  p.  749. 

BovUlia  reply  contended  that  the  act  1686,  c.  18,  was  similarly 
worded  to  the  act  1686,  c.  3,  and  that  as,  when  the  present  case 
first  came  before  the  Court  of  Session,  their  Lordships  held  that 
the  Actl686,c.  18,  was  applicable  to  presbyteries  as  well  as  to  other 
courts ;  9  Shaw,  N.  S.  691  (which  had  not  been  appealed  against), 
the  Act  1686,  c.  3,  must  equally  be  held  to  apply  to  presbyteries. 

Lord  Chancellor.  My  Lords,  in  this  case  the  appellant  has 
not  the  merits,  and  if  he  succeeds  in  his  appeal,  it  must  be  on  a 
legal  technical  point,  and  therefore  your  Lordships  will  no  doubt  be 
most  anxious,  if  possible,  to  dismiss  this  appeal.     The  first  point  is, 
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May  28. 1852.  that  certain  minutes  containing  the  presbytery's  findings  were  not 
p  -^y'^  signed  in  the  terms  of  the  statute  1686,  c.  3,  Now,  my  Lords,  in 
Skirving.  point  of  fact,  that  statute  has  never  been  held  to  apply  to  the  pro- 
ceedings of  presbyteries ;  and  in  DicksorCs  cascj  which  has  been 
cited  on  behalf  of  the  appellant,  one  of  the  learned  Judges  says 
so.  He  says  that  that  act  has  not  been  understood  to  relate  to 
Ecclesiastical  Courts.  The  Act  itself,  my  Lords,  says,  that  **  all 
interlocutors  pronounced  by  the  J^rds  of  Council  and  Session, 
and  all  other  Judges  within  the  kingdom,  shall  be  signed  by  the 
President  of  the  Court,  or  the  Judge-pronouncer  thereof."  It  is 
singular  that  the  Act  does  not  declare  that  judgments  shall  be  void 
if  they  are  not  so  signed,  but  it  goes  only  to  declare  void  the  ex- 
tracts which  shall  be  given  out,  if  the  judgments  are  not  so  signed. 
There  is,  my  Lords,  I  think,  a  good  deal  in  the  argument  that 
the  Act  is  directory  only  in  the  first  part  of  it,  and  imperative  in 
the  second  part.  Our  experience  tells  us  that  interlocutors,  pro- 
perly so  called,  are  not  signed  at  the  time  they  are  pronounced ; 
indeed,  it  would  be  impossible  for  the  course  of  justice  to  proceed, 
if  their  not  being  so  signed  were  an  irregularity,  and  the  Act  does 
not  say  it  is  such.  I  should,  as  I  have  already  intimated,  doubt 
that  the  statute  1686,  c.  3,  ever  applied  to  Courts  of  Presbytery ; 
but  it  is  said,  that  the  statute  of  the  same  Parliament,  c.  18,  con- 
tains, in  this  respect,  the  same  words  as  those  of  c.  3,  and  that  the 
statute,  c.  18  has,  in  the  proceedings  between  these  same  parties, 
been  lately  held  to  apply  to  presbyteries.  But,  my  Lords,  the 
words  of  the  two  statutes  are  not  the  same,  for  at  the  end  of  the 
statute,  c.  18,  it  is  declared  that  that  statute  is  to  abrogate,  ^*  any 
law  or  Act  of  Parliament,  custom  or  usage  to  the  contrary  notwith* 
standing.*'  Your  Lordships,  however,  are  not  called  on  to  decide 
that  point,  because  we  must  take  the  construction  which  this,  an 
ancient  Act,  has  received  by  the  non-challenge  of  the  acts  of  the 
presbytery,  and  by  there  never  having  been  any  attempt  to  upset 
the  deposition  of  a  minister  for  the  want  of  that  very  form  now 
complained  of,  and  the  want  of  which,  we  know  in  practice,  has 
always  prevailed.  And  in  confirmation  of  this  construction  of  the 
Act,  it  is  to  be  observed  that  **  interlocutor"  is  a  technical  word, 
which,  at  the  time  the  Act  passed,  could  not  have  applied  to  the 
proceedings  of  presbyteries  <  There  is,  my  Lords,  moreover,  still 
a  question  whether  the  minutes  have  not  been  signed  within  the 
meaning  of  the  Act,  for  the  Act  does  not  require  the  interlocutors 
to  be  signed  at  the  time  they  are  pronounced,  nor  that  the  Mode- 
rator of  the  meeting  by  which  they  were  pronounced  is  to  sign. 
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Take  the  case  of  an  interlocutor  pronounced  by  the  Lord  Ordi-Ma7  28.  1852. 
nary.  I  dare  say  the  practice  is  for  a  minute  of  it  to  be  made  at  ^^"^^^^"'^ 
the  time,  from  which  i^terwards  the  formal  interlocutor  is  drawn  skimDg. 
up,  and  that,  which  is  a  ease  expressly  within  the  words  of  the 
Act,  is  sufficient.  It  is  clear  that  the  learned  Judges  in  the  Court 
below  considered  themselves  bound  to  refer  to  the  practice  and 
usage  of  the  Church  Courts,  and  a  remit  in  this  case  was  made  to 
the  Clerk  of  the  General  Assembly  and  the  Procurator  for  the 
Church,  who  afterwards  made  an  elaborate  report,  finding  the 
practice  to  be  such  as  was  followed  in  this  case ;  and  I  will  only 
say,  that  as  regards  the  practice,  it  gives  this  effect  to  the  statute, 
that  it  shews  what  is  its  true  construction.  I  called  for  the  books 
of  the  presbytery  in  this  case,  and,  my  Lords,  I  was  quite  sur- 
prised when  I  examined  them,  for  I  had  expected  to  have  found 
these  minutes  to  have  consisted  of  mere  scratches  and  scrawls,  but 
never  saw  anything  more  regularly  kept  than  these  minutes,  which 
with  great  care  are  transcribed  afterwards  into  the  book  which 
forms  the  record  of  the  proceedings.  My  advice  to  your  Lord- 
ships is,  that  you  will  consider  that  there  has  been  in  this  case  a 
due  compliance  with  the  Act,  and  that,  consequently,  this  first  ob- 
jection cannot  prevail.  It  is  not  necessary  to  trouble  your  Lord- 
ships with  the  others.  The  most  material  is  that  to  the. cancella- 
tion by  the  presbytery  of  their  minutes,  subsequent  to  their  refus- 
ing the  appeUant  access  to  the  proof  taken.  That  was  done  by 
the  presbytery,  under  the  direction  of  the  Court  of  Session,  the 
interlocutor  of  which  was  acquiesced  in  by  the  present  appellant. 
Substantially  it  is  open  to  no  objection,  because  the  appellant  was 
asked  whether  he  wbhed  the  minutes  to  be  cancelled  or  not,  and 
he  persbted  in  giving  no  answer  to  the  question.  I  therefore  think 
that  this  and  all  other  objections  fall  to  the  ground,  and  that  the 
interlocutor  complained  of  ought  to  be  affirmed. 
Appeal  dismissed  with  costs. 

CA«r/«  fi^c^S.S.C,  Edinburgh ;  and  1  ^  ^^^  ^  Appellant 

Wm.  JSogerSj  Westrnmster,  J 

David  WeUhj  W.S.,  Edinburgh ;  and  ^ 

QrahcBMj  Weema^  andGrahamej  West-  v  Agents  for  the  Respondents, 
minster,  j 
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No.  310.  Xhk  Duke  of  AtholL)  Appellant^  and  Torrie  and 

Others,  Respondents. 

Action  of  Declarator — PuJbtio  Way — Title  to  sue.-^In  a  declarator  of  a 
public  right  of  way,  the  eninmons  described  ooe  of  the  pursQera  as  aa 
advocate  residiDg  in  Aberdeieni  another  as  a  writer  to  the  sigaet  residing 
in  Edinburgh,  and  the  third  as  a  merchant  residing  in  Perth,  and  stated 
that  the  road  had  been  for  fortj  years  and  upwards  used  by  the  public, 
and  that  the  pursuers  have  been  used  to  proceed  along  it : — Held  by  this 
House,  affirming  the  interlocutor  of  the  Court  of  Session,  that  the  pur- 
suers shewed  on  the  summons  sufficient  title  to  raise  the  action. 

Note. — It  would  seem  that  an  action  of  declarator  to  establish  a  public 
road  may  be  brought  by  any  one  of  the  public. 

Jnnc  8. 1852.  An  action  of  declarator  was  brought  ill  this  case  to  hare  it  de-* 
D  f  A  h  u  ^^^'^^  ^^^^  ^^®  respondents  and  others  have  a  right  to  use  a  pub- 
Torrie,  &&  lic  road  between  Blair- AthoU  in  Perthshire,  and  Braemar  in  the 
Couiity  of  Aberdeen,  and  which  in  its  course  passes  through  Gleu 
Tilt,  the  ptoperty  of  the  appellant.  The  auntimond,  after  descHb-: 
ing  the  respondents  as  being,  one,  an  advocate  residing  ib  Aber- 
deen, another,  a  writer  to  the  i^ignet  Residing  iti  Edinburgh,  and 
the  thitd,  a  merchant  residing  in  PeKh,  stated,  that  from  time 
immemorial,  there  has  beeti,  through  the  district  of  country  lying 
between  the  Upper  part  of  the  valley  of  the  Dee,  in  Aberdeen- 
shire, and  the  valley  of  the  Gairry  in  Perthshire,  a  public  road^ 
communicating  between  tiie  village  of  C^tletown  of  Braemar,  and 
other  places  in  the  former  valley,  and  the  village  Of  Blair- Atholl, 
^nd  other  plades  in  the  latter,  and  forming  the  only  direet  thorough^ 
fkre  betweeh  them.  The  summons  then  pattieularly  described 
the  route,  and  set  forth  the  following  dverments : — ^^  That  the 
said  road  has  been,  from  time  immemorial,  at  least  for  forty  years 
and  upwards,  used  and  travelled  on  by  the  public  on  foot  or  on 
horseback,  and  has  been  frequented  as  a  drove  road  by  drovers, 
and  their  sheep  and  cattle."  Further,  ^*  That  it  forms  the  re* 
gular  and  only  direct  road  frotn  Aberdeen  to  Blair-AthoU,  and 
from  Blair-AthoU  to  the  valleys  of  the  Avon  and  the  Spey/' 

The  summons  then  stated  that  the  respondents  had  been  used 
to  proceed  along  the  said  road,  and  that,  if  they  were  deprived  of 
the  use  of  it,  when  they  had  occasion  to  travel  to  or  from  the 
valley  of  the  Dee,  they  would  require  to  make  a  circuit  of  many 
miles.     The  summons  then  alleged  an  obstruction  by  the  appel- 
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lant,  and  coticltided  that  it  ougbt  and  should  be  found  and  d&'Juned.  1852. 
dared,  by  decree  of  the  Lords  of  our  Council  and  Session^  that      ^^* 
the  foresaid  old  road  communicating  between  the  village  of  Castle- Torrie,  Ac. 
town  of  Braemar  and  other  places  in  the  valley  of  the  Dee,  and 
the  village  of  Blair'AthoU,  and  other  places  in  the  valley  of  the 
Garry,  in  so  far  as  the  same  passes  through  the  property  of  the 
defender,  as  aforesaid,  is  a  public  road,  and  that  the  pursuers  and 
all  others  are  entitled  to  the  free  and  lawful  use  and  enjoyment 
thereof,  as  of  any  other  public  road. 

In  his  defences  the  appellant  denied  that  the  road  in  question 
was  a  public  road,  and  averred  that  it  was  made  for  the  conve* 
nience  of  certain  farms  which  are  described,  '^  and  for  access  to 
Forest  Lodge,  a  hunting  seat  of  the  noble  defender  and  his  prede- 
cessors ;''  and,  as  a  preliminary  defence,  he  pleaded  that  '^  the 
pursuers  have  not  set  forth,  and  do  not  possess,  a  sufficient  title 
and  interest  to  raise  and  insist  in  the  present  action." 

When  this  preliminary  objection  came  before  the  Lord  Ordinary, 
his  Lordship,  by  an  interlocutor  on  the  14th  July  1848,  super- 
seded the  consideration  thereof  until  it  should  be  seen  what  were 
the  precise  extent  of  the  respondents*  averments  when  the  record 
came  to  be  adjusted.  Accordingly,  a  record  was  afterwards  made 
np  by  condescendence  and  answers,  in  which  the  following  mate* 
rial  facts  were  averred  by  the  respoindents,  and  though  denied  by 
the  appellant,  were,  for  the  present  purpose,  assumed  by  the  Court 
to  be  true. 

1.  That  previous  to  the  road  being  metalled  (about  the  middle 
of  last  century)  it  had  been  used  from  a  very  ancient  period  as  the 
natural  pass  between  the  districts  of  country  situated  to  the  south 
and  the  north ; 

2.  That,  at  the  expense  of  the  public,  operations  were  com- 
menced about  the  year  1 759  for  converting  thi»  pass  into  a  me- 
talled road,  and  that  it  was,  along  with  other  roads  in  the  district^ 
placed  under  the  control  and  management  of  the  commissioners  of 
supply  of  the  county  of  Perth,  of  whom  the  Duke  of  Atholl,  for 
the  time  being,  was  one ; 

3.  That  the  commissioners  had  frequent  meetings  on  the  sub- 
ject of  the  roads  under  their  management,  and  that  this  road  was 
described  in  the  minutes  of  these  meetings  as  ^'  leading  from  Blair- 
Atholl  northward  through  Glen  Tilt  to  Braemar,"  and  it  was  kept 
in  repair  by  statute  labour  or  service. 

That  in  pursuance  of  an  Act  of  Parliament  of  1811,  for  the 
conversion  of  statute  labour,  the  commissioners  of  supply,  the 

2i2 
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June  8. 1852.  Duke  of  AthoII  being  the  cbainnan)  classed  the  road  (under  the 
^^^v^    12th  section  of  the  Act,)  among  the  "  roads  of  the  ffreatest  public 

Tome,&c-  utility  and  resort  m  the  county.  for  the  maintenance  of  these 
roads  the  services  of  the  district  were  converted  into  a  money 
rate.  The  respondent,  Charles  Law,  was  assessed  for  and  paid 
statute  labour  service  money  under  the  said  Act.  That  the  ap- 
pellant had  recently  obstructed  travellers  in  the  use  of  the  road, 
and,  in  particular,  that  he  interrupted  and  stopped  the  respondent, 
Robert  Cox,  on  the  llth  September  1848,  when  he  was  passing 
from  the  south  to  the  north ;  and  that  the  appellant  likewise  in- 
terrupted and  stopped  the  respondent,  Alexander  Torrie,  on  the 
16th  September  1848,  when  he  was  passing  along  the  road  from 
the  north  to  the  south. 

The  Lord  Ordinary  (Ivory,)  on  15th  June  1849,  pronounced 
an  interlocutor  repelling  the  preliminary  defence,  and  sustaining 
the  title  of  the  respondents  to  insist  in  the  action.  Against  this 
interlocutor  the  appellant  presented  a  reclaiming  note  to  the  First 
Division  of  the  Court  of  Session,  on  considering  which,  their  Lord- 
ships adhered  to  the  Lord  Ordinary's  interlocutor.  From  these 
interlocutors  the  present  appeal  was  now  brought. 

The  Solicitor^  General  of  England  and  Rolt^  Q.C.,  for  the 
appellant.  The  respondents,  as  mere  members  of  the  public,  had 
no  title  to  pursue  this  action.  There  was  no  authority  for  any 
such  action  by  an  individual.  In  all  the  cases  the  pursuer  had 
some  interest  beyond  that  of  being  a  member  of  the  public.  HoT" 
tey  V.  Rogers^  7  Shaw,  287 ;  Forbes  v.  Forbes^  7  Shaw,  441  ;  An- 
derson V.  Earl  of  Morton,  8  D.  1086;  Ewin  v.  Glasgow  Com- 
missioners  of  Police^  1  Macl.  and  Rob.  847  ;  and  Finlay  v.  New- 
bigging,  referred  to  in  1  Macl.  and  Rob.  861.  There  is  no  case 
bearing  directly  in  point,  but  the  case  of  Tait  v.  the  Earl  of 
Lauderdale,  5  Shaw,  330,  is  an  authority ;  but  it  is  not  every  one 
who  can  bring  such  an  action,  for  servants  who  were  not  house- 
holders were  there  held  to  have  no  title  to  sue.  If,  therefore,  it 
is  not  every  one  who  can  maintain  actions  for  the  purpose  of  keep- 
ing open  roads,  the  respondents  are  bound  to  shew  that  they  are 
of  that  class  who  can  maintain  such  actions.  It  is  admitted  there 
are  some  cases  tending  to  shew  that  a  person  may  bring  an  action 
of  declarator  on  behalf  of  the  public,  but  those  cases  cannot  to  that 
extent  be  supported,  or  some  limit  to  the  locality  must  be  fixed, 
else  it  might  be  open  to  the  whole  world,  and  every  member  of  it 
might  bring  an  action. 

The  appellant's  counsel  being  requested  by  the  Lord  Chan- 
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cellor  to  state  on  paper  how  they  proposed  the  restriction  should  Jane  8. 1852. 
be  made,  handed  in  afterwards  the  following  statement. — "  1st,  ^  TAtTii 
That  the  authorities  have  not  hitherto  determined  the  extent  Tome,  &c. 
of  the  locality,  or  the   precise   limits  within  which  ownership 
or  residence,  &c.  will  entitle ;  but  they  have  negatived  the  right 
as  existing  in  the  subject  of  the  realm,  independent  of  the  loca- 
lity ;  2dy  If  locality  is  now  for  the  first  time  to  be  defined,  it  must 
be  limited  to  the  parishes  and  towns  through  which  the  road  in 
question  passes,  and  the  parishes  and  towns  situated  and  adjoining 
to  either  terminus  of  the  said  road." 

The  following  cases  were  also  referred  to,  Cassilis  v.  ihe  Town 
t)f  Wigton,  Morr.  Diet.  16122;  Aitchisan  v.  the  Magistrates  of 
Dunbar,  14  D.  421;  Trinity  House  of  Leith  v.  Magistrates  of 
Edinburgh,  7  S.  and  D.  374 ;  Burgesses  of  Lauder  v.  the  Magis- 
trates, 1  Shaw,  17 ;  Sir  W.  Forbes  v.  Gibson,  I  Shaw,  30,  and 
Oswald  V.  Laurie,  5  Murray,  6. 

Bethell,  Q.C.,  and  Anderson,  Q.C.,  for  the  respondents.  It  is 
shewn  by  Stair,  2,  7,  9,  and  Ersk,  2, 2, 5,  that  in  public  highways, 
all  the  public  have  an  interest,  and  in  Scotland  where  there  is  not 
as  in  England,  the  remedy  by  indictment,  it  is  open  to  any  one  of 
the  public  to  maintain  the  present  action.  A  right  to  a  public 
way  is  not  confined  to  parties  in  the  immediate  neighbourhood, 
but  all  who  are  in  the  habit  of  using  the  way  may  sue.  In  the 
present  case,  not  only  is  there  the  statement  of  the  respondents 
having  occasion  to  use  the  road,  but  there  is  an  individual  interest, 
though  stated  in  common  with  the  public,  for  it  is  averred  that 
Mr  Law  has  shared  in  the  expense  of  the  repair  of  the  road. 
The  case  of  Campbell  v.  Lang^  13  D.  1179,  shews  that  the 
owner  of  property  may  have  an  action  of  declarator,  that  there  is 
no  public  way  through  his  property,  which,  if  pursued  with- 
out collusion  or  fraud,  would  bind  the  public.     The  following 

'  cases  were  also  cited  by  them ;  Porteous  v.  Allen,  Morr.  Diet. 

'14,512;  Campbell  v.   Campbell,  5  Brown's   Sup.  599;   Guild  v. 
Scott,  2l8t  Dec.  1809,  Fac.  Coll.;  Macfarlane  t.  Magistrates  of 
Edinburgh,  4  W.  and  S.  76;  Stair,  43-47 ;  Barber  v.  Grierson, 
5  Shaw  and  D.  603 ;  Earl  of  Hopetoun  v.  the  Officers  of  State, 

'Morrison,  13,527 ;  Dyce  v.  Hag,  11  D.  1266  ;  Mackintosh  v«  Trus» 
tees  of  \st  District  of  W,  Stirlingshire  Turnpike  Roads,  12  D.  85; 

» Cuthbertsonv.  Young,  13  D.  1308. 

The  Solicitor-  General  of  England  replied. 

The  Lord  Chancellor.     This  case  may  after  all  turn  out  not 
'to   be   of  any  great  importance  in  point  of  law.     The  merits 
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Jane  3. 1852.  of  the  case,  whether  Glen  Tilt  was,  or  was  not  a  highway,  ia  not, 
D   f  AthoU  V  ^^  ^^^  present  stage  of  the  matter,  before  the  house.     The  simple 
Torrie,  &c.     point  at  issue  now  is  this,  whether  the  respondents,  in  their  capa- 
city of  pursuers  in  the  Court  below,  had  the  right  to  sue  in  the 
character  in  which  they  had  presented  themselYes  to  the  Court 
of  Session.    Much  contention  arose  in  the  course  of  the  argu- 
ments as  to  what  is  the  real  effect  of  the  averments  made  by  the 
pursuers  in  their  summons  of  declarator ;  and  it  was  forcibly  in- 
sisted, on  the  one  side,  that  it  is  necessary  to  proTc  the  user 
of  the  road  by  the  pursuers,  in  order  to  enable  these  parties  to 
maintain  their  right  of  action ;  and  then,  that  the  interlocutor  of 
the  Lord  Ordinary,  confirmed  by  the  I«ords  of  the  First  Division 
of  the  Court  of  Session,  is  in  effect  a  deciinon  of  that  particular 
question  against  the  noble  Duke,  the  appellant  on  the  present 
occasion^    This  induced  considerable  discussion  at  your  Lord- 
ships' bar,  although  it  now  turned  out  that  it  was  admitted  on 
both  sides — ^that  was,  one  side  did  not  doubt  and  the  other  ad- 
mitted —  that  that  question  was  not  concluded  by  the  judgment ; 
but  that  the  pursuers  having  by  their  own  declarator  averred  that 
they  had  used  the  road  through  Glen  Tilt,  they  would  have  to 
establish  that  fact  in  the  course  of  the  proceedings  in  the  Court 
below.     Thus,  then,  your  Lordships  are  relieved  from  much  diffi- 
culty.   Now  it  may  be  that  the  Judges  of  the  Court  belovF  may 
determine  that  it  is  not  necessary  in  such  an  action  of  declarator, 
that  there  should  be  any  user  of  the  road  by  persons  suing  on  b^ 
half  of  themselves  and  the  public.    I  believe,  my  Lords,  that  that 
question  is  not  concluded  by  the  present  judgment,  but  that  it  is 
still  open,  and  if  so,  and  any  party  shaJl  be  aggrieved  by  the 
decision  on  that  point,  he  will  have  the  right  to  come  to  this  House 
upon  it.     Therefore,  looking  at  the  averments  on  the  summons  as 
true,  the  question  is,  whether  they  shew  such  a  title  as  give  a  right 
to  sue.     Now  the  summons  describes  Alexander  Torrie  as  **  an 
advocate  residing  in  Aberdeen,"  Robert  Cox  as  "  a  writer  to  the 
signet  residing  in  Edinburgh,"  and  Charles  Law  *'  as  a  merchant 
residing  in  Perth."     Let  your  Lordships,  for  instance,  take  the 
name  of  the  last  geptleman.     That  gentleman  resides  in  the  very 
county  through  which  this  particular  road  passes,  and  it  is  further- 
more averred  that  he  has  himself  paid  **  conversion  statute"  labour 
money  under  the  Act  of  Parliament  for  regulating  and  conyerting 
the  ^^  statute  services"  in  that  county.     Supposing,  now,  for  the 
sake  of  argument,  that  there  had  been  no  law  against  their  right 
to  maintain  the  action — it  would  appear  that  a  right  was  set  up. 
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and  the  statement  of  the  condescendence  would  exclude  any  ques*  jane  8. 1852. 
tion,  for  in  the  condescendence  it  is  positively  stated  that  the  pur-    '-■  ^^^ 
duers  bad  each  and  all  used  the  road,  and  it  goes  on  to  add  that  they  Torde,  &c 
could  not  pass  from  one  terminus  to  the  other  without  going  through 
Glen  Tilt,  except  by  taking  a  long  circuitous  route  of  many  addi*- 
tional  miles  in  respect  of  distance.  Assumipg,  then,  these  facts  to  be 
proved,  there  would  then  be  a  very  different  case  from  that  which  had 
been  the  subject  of  contention  at  your  Lordships*  bar,  viz.,  could 
any  one  of  Her  Majesty's  subjects  sustain  an  action  of  declarator 
without  having  used  this  road  ?  If,  then,  the  averments  be  sustained, 
the  case  would  come  so  much  within  all  the  authorities  which  ha4 
been  cited,  that  I  apprehend  there  will  be  very  little  question  at  all. 
But  the  whole  of  the  difficulty  in  the  matter  has  arisen  in  conscf* 
quence  of  the  difference  which  exists  between  the  law  of  England 
and  that  of  Scotland  in  respect  of  questions  of  this  nature.     Now, 
in  England  no  difficulty  can  ariae  like  that  which  has  presented 
itself  in  the  present  case,  for  this  reason,  in  England  there  la  a 
remedy  by  indictment.    Any  person  caii  proceed  by  indictment 
to  try  a  right  of  way  on  behalf  of  the  public  generally.     There 
is  no  such  power  or  mode  of  establishing  a  right  of  way  by  the 
hw  of  Scotland,  and  therefore  the  question  is,  whether  the  mode 
pursued  in  the  present  case  is  or  is  not  lawful.    If  that  mode 
b  not  in  accordance  with  the  law  of  Scotland,  there  is  no  other 
mode  in  Scotland,  as  I  believe,  of  trying  the  question.    Mow, 
assuming,  for  the  sake  of  the  present  argument,  that  the  right  of 
the  public  generally  to  the  road  is  established,  it  would  seem  that 
every  one  of  the  public  would  be  entitled  to  vindicate  that  right; 
the  question  is,  whether  he  may  by  the  law  of  Scotland  do  so  by 
an  action  of  declarator.    Why  shopld  he  not  ?     There  might,  no 
doubt,  be  inconvenience  in  doing  so,  but  that  inconvenience  would 
arise  out  of  the  defect  in  the  law  itself,  in  not  having  a  remedy  by 
indictment,  as  in  England.     That  defect,  however,  cannot  take 
away  any  right.    It  has  not  been  denied,  on  the  part  of  the  noble 
appellant,  that  a  great  many  person^  have  this  right ;  but  then  it 
has  been  endeavoured  to  limit  it  to  certain  classes.    Now,  it  would 
be  somewhat  singular  if  the  law  of  Scotland  had  placed  any  limit 
on  this  right.     During  the  arguments,  when  this  point  was  so 
strongly  urged,  I  asked  the  learned  counsel  for  the  noble  ap- 
pellant to  state  in  writing  how  it  was  proposed  the  right  should 
be  limited.     This  has  been  furnished,  and  to  that  paper  I  will 
presently  call  your  Lordships'  attention;  but  in  the  first  in- 
stance, how  stand  the  authorities  ?     On  the  side  of  a  right  on 
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June  3. 186?.  the  part  of  the  public,  every  case  is  in  favour  of  certain  clasdes  of 
D  ofAthoii  V  ^^^  public  to  institute  a  suit  of  this  kind.     It  bad  been  said  the 
Toxrie,  &c.     cases  only  shew  a  right  to  a  certain  limit,  but  if  there  is  to  be  a 
limit  of  the  right,  where  is  to  be  the  limit  ?     It  is  said  you  may 
take  a  person  at  either  of  the  termini,  but  are  you  to  exclude  the 
suburbs  of  a  town ;  they  are  often  very  extensive,  and  where  are 
you  to  stop  if  you  take  in  the  suburbs  ?    But  then  the  counsel  for 
the  appellant  says,  no  ease  can  be  shewn  In  which  an  individual, 
simply  as  such,  on  behalf  of  the  public,  has  been  held  entitled  to 
maintain  this  action.    The  answer  to  that  is,  is  there  any  authority 
that  he  cannot  so  sue  ?     The  reply  is  no — as  far  as  they  go,  the 
authorities  tend,  case  by  case,  to  prove  the  right  in  the  public  to 
vindicate  a  public  right,  and  that  that  right  had  been  maintained. 
In  truth,  the  whole  of  the  cases  which  have  been  cited  are  against 
the  appellant — ^it  lies  on  him  to  shew  that  the  right  has  been  limited, 
and  he  has  failed  to  do  so.    That  the  exercbe  of  that  right  may  pro* 
bably  be  attended  with  inconvenience,  I  am  quite  prepared  to 
admit,  but  it  can  scarcely  be  denominated  as  a  practical  one,  for 
inconvenience  had  not  come  to  pass  in  the  practice ;  and,  what 
was  more,  I  am  disposed  to  believe  that  it  never  would,  inasmuch  as 
that  men  would  not  go  to  try  actions  of  declarator  of  this  nature 
who  were  not  naturally  connected  with  the  particular  locality. 
Now,  there  could  be  but  little  doubt  that  the  application  of  the 
'  law  would  be  confined  to  such  persons  who,  according  to  the  ad- 
missions at  your  Lordships'  bar,  were  clearly  entitled  to  maintain 
an  action.    Now,  inconvenient  as  it  no  doubt  would  be  for  persons 
who  had  no  connection  with  the  particular  locality,  to  bring  actions 
of  this  kind,  the  danger  is  as  great,  or  even  greater,  on  the  other 
side,  as  was  shewn  by  one  of  the  cases  cited  in  the  course  of  the 
argument.    It  is  clear  from  the  cases  of  Forbes  v.  Forbes^  and  Camp- 
bell  V.  Langy  that  the  owner  of  the  property  may  have  a  declarator 
against  there  being  any  public  way  through  his  property.   Suppose, 
then,  that  the  present  appellant  should  bring  his  action  of  declara- 
tor, with  the  view  of  obtaining  a  decision  against  the  right  of  the 
public  to  use  this  road  in  question,  agaiust  whom  would  he  bring 
it  ?  Why,  against  those  who  were  likely  to  be  most  troublesome  to 
him.     I  should  expect  that  there  were  no  persons  against  whom 
he  would  have  been  more  likely  to  have  gone  as  defenders  in  that 
action  than  the  present  respondents.    To  this,  although  the  mode 
might  be  liable  to  be  abused,  practically  no  very  serious  incon- 
'venience  could  arise.  •  An  action  might  have  been  brought,  and 
the  matter  might  have  gone  to  the  jury,  but  the  person  who  had  in- 
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stituted  an  improper  action  vrould  have  been  liable  m  very  con- June  3. 1852. 
siderable  damage.  I  do  nott  my  Lords,  expect  the  general  questioui  -^Ta*^! 
whether  any  one  of  the  public  may  vindicate  a  public  right  by  an  action  xome,  &c 
of  declarator,  will  arise,  but  I  think  there  will  be  little  difficulty  in 
your  Lordships  disposing  of  that  point  when  it  shall  come  before 
you.  Iti  the  case  of  Tait  v.  the  Earl  of  Lauderdale^  there  was 
a  discussion  as  to  whether  servants  were  rightly  excluded, 
^ow,  that  was  a  ease  where  a  road,  having  been  closed  by 
a  decree  of  the  justices,  a  reduction  of  the  decree  had  been 
brought  by  nineteen  persons,  of  whom  ten  were  described  as  being 
^^  servants"  in  Lauder  and  its  neighbourhood.  Servants  who 
were  not  householders  were  in  that  case  held  not  to  have  any  title« 
I  do  not  see  how  that  case  bears  on  the  point  at  present  under 
consideration.  All  it  does  is  to  show  that  a  particular  class  of 
servants  do  not  constitute  members  of  the  public ;  that  is,  that 
the  public  is  of  a  more  limited  class.  As  to  the  question  of 
public  right,  the  question  at  this  moment  stands  just  where  it 
stood  before.  Now,  Taifs  case  in  one  sense  has  an  important 
bearing  on  the  general  question.  Several  of  the  pursuers  there 
are  described  as  being  merchants  in  Lauder,  and  it  is  impos- 
sible to  read  the  opinions  of  the  learned  Judges  without  arriving 
at  the  conclusion  that  the  right  of  action  was  acknowledged,  not 
merely  because  the  pursuers  were  merchants  in  Lauder,  but  that 
as  they  were  merchants  they  were  a  portion  of  the  public,  and, 
as  such,  had  a  right  to  sue.  All  the  cases  that  had  been  cited 
were  against  the  appellant  and  in  favour  of  the  respondents. 
When  the  learned  counsel  for  the  appellant  was  asked  the 
question,  they  said  that  the  right  must  be  either  patrimonial  or 
local,  and  they  appeared,  too,  to  have  been  very  much  inclined 
to  contend  that  the  right  is  one  of  servitude.  Now,  it  is  no 
such  thing.  A  servitude  is  one  thing,  but  dedication  to  the 
public  is  another.  It  has  nothing  in  the  world  to  do  with  a  do- 
minant tenement  or  a  servient  tenement ;  but  the  question  is, 
in  truth,  whether  the  road  has  been  dedicated  to  the  use  of  the 
public  ?  If  it  has  been  dedicated  to  the  public,  why  should  the 
public  not  have  the  right  to  sue  ?  That  this  is  a  patrimonial 
question  cannot  for  one  moment  be  allowed.  That  it  is  merely 
local  is  equally  untenable,  inasmuch  as  it  is  utterly  impossible  to 
fix  the  limit.  I  asked  the  learned  counsel  for  the  appellant  how 
he  proposed  to  fix  the  limit,  and  I  have  received  from  him  this 
paper.  [His  Lordship  here  read  the  statement  which  appears  ajiiCf 
page  833.]     It  is  not  correct  to  say,  as  is  here  stated,  that  the 
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June  8. 1862.  authorities  bare  negatifed  the  right  aff  existmg,  for  the  cases  baTe 
'^^'"^''^^    to  a  certain  extent  affirmed  the  right,  certainly  they  have  not 

ToiTie,  Sm,  ^'negatived  it.  It  is  only  necessary  to  hear  the  propositions  oon^ 
tended  for  at  the  bar  of  your  Lordships'  House,  to  see  that  the 
question  of  limit  is  not  a  matter  capable  of  being  settled  by  rule. 
And  why,  indeed,  should  suob  a  rule  be  established  ?  Why  should 
there  be  a  limit  of  any  kind  ?  If  it  were  found  that  the  inhabi- 
iiffits  of  a  particular  town  or  district  had  a  right,  why,  or  bow, 
should  any  limit  be  placed  on  the  exercise  of  the  right,  because 
fome  of  them  might  be  beyond  some  imaginary  circle  ?  It  seems 
lo  me  quite  dear  that  the  attempt  on  the  part  of  the  appellant  ta 
Un^t  the  right  to  sue  on  local  grounds  has  failed.  I  do  not  appro-* 
bend  that  an  affirmance  of  the  interlocutor  of  the  Court  below  will 
in  any  respect  prejudice  the  appellant  in  establishing,  if  be  can, 
his  right  of  excluding  Her  Majesty's  subjects  from  Glen  Tilt.  I 
therefore  move,  my  Lords,  that  this  appeal  be  dismissed. 
Appeal  dismissed  with  costs. 

James  Fergusouy  W.S.,  Edinburgh  ;  >  Agents  for  the  Ap- 

Spottiswoode  4r  Jtobefisoriy  Soticitors,  Westminster,  )       pellant 

WiUiam  Duncan^  S.S.C.,  Edinburgh ;     )    ^  ..      ,     « 

DoddB  i  Greig,  SoKcitors,  WestminBterJ  ^i^""^  ^^^  ^^  Respondeats. 
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FIRST  DIVISION. 

Petition,  John  Brown. 

No.  311.  TruH  EstaU — Office  of  TrutUe-^Con^fedtum — Expense, — CircumstaDces 
in  which  the  expenses  of  a  competition  for  the  office  of  a  trustee  on  a 
seqoestrated  estate  refused  to  be  allowed  as  a  chai^  against  the  estate : 
-^Observed^  that  the  successful  partj  will  be  entitled  only  to  the  proper 
expenses  of  his  appointment,  and  not  to  any  of  the  expenses  incurred  in 
the  competition  with  the  other  party. 

June  11. 1852.  This  capo  was  reported  verbaUy  by  Lord  Anderson.  In  an 
'"'""'^^^  application  for  the  appointment  of  a  factor,  two  parties  competed 
for  the  office*  Considerable  discussion  ensued.  The  Court  at 
last  appointed  one  of  them ;  and  now  the  factor  applies  for  his 
discharge ;  but  as  in  his  accounts  a  charge  is  made  against  the 
estate,  of  the  expense  of  both  applications,  his  I^ordsbip  did  not 
feel  himself  justified  in  passing  the  accounts  without  the  autho- 
rity of  the  Court. 
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Th^  facts  were  these :  The  estate  in  question  belonged  to  the  June  ii.  1853. 
late  William  Brown.    An  application  was  made  for  the  appoints-    ^^^^ 
ment  of  a  factor  in  IS46,  and  a  Mr  Douglas  was  appointed  at  that 
time*    Alexander  Hamilton,  (the  partner  pf  Douglas  in  business,) 
was  cautioner  for  Douglas  in  that  application.    Douglas  became 
insane  in  1848,  and  his  factorial  powers  fell.     It  thus  became 
necessary  to  iipply  for  the  appointment  of  a  pew  factor,  and  on 
2$th  October  1848,  an  application  was  i^adc  to  the  Lord  Ordi- 
nary on  the  Bills,  by  John  Brown,  (brother  of  the  deceased)  with 
the  consent  of  Robert  Brown,  his  uncle,  for  the  appointment,  ad 
interim,  of  Alexander  Hamilton*     This  interim  appointment  was 
made,  to  continue  till  the  fifth  sederunt  day  of  the  ensuing  ses- 
sion, being  the  20th   November,  when  it  expired.     On  29th 
November,  John  Brown,  having  recalled  his  mandate  under  which 
the  interim  appointment  was  made,  presented  an  application  for 
the  appointment  of  Provost  Brown  of  Kilmarnock.    Upon  the  2d 
December  an  application  was  presented  in  the  name  of  John  Brown, 
with  the  concurrence  of  Robert  Brown,  being  the  same  applica* 
tion  that  was  originally  presented  in  the  Bill  Chamber,  but  that 
being  after  the  mandate  by  John  Brown  had  been  recalled,  it  was 
withdrawn.     Another  application  was  then  presented  in  name  of 
Robert  Brown  for  the  appointment  of  Alexander  Hamilton ;  and 
in  this  way  the  competition  arose  between  Hamilton  and  Provost 
Brown.      The  Court  preferred  Provost  Brown  to  the  o£Gice. 

His  Lordship  intimated  his  opinion  to  be,  that  this  wa9  a  case 
in  which  he  could  not  allow  the  expenses  of  both  of  these  appli- 
cations to  be  charged  against  the  estate. 

Macfarlane  was  for  the  successful  party. 
Deas,  for  the  unsuccessful  party,  referred  to  the  case  of  Fraser, 
25th  November  1851. 

The  Lord  Prbsidbnt.  An  application  was  presented  to  the 
Bill  Chamber,  which  was  a  competent  one,  and  an  interim  ap- 
pointment made.  I  can  see  no  objection  to  this  proceeding.  The 
fifth  sederunt  day  comes,  and  no  application  is  made  for  the  con- 
tinuance of  the  appointment,  nor  till  the  2d  of  December.  In  the 
meantime,  John  Brown  had  come  to  be  of  opinion  that  Hamilton 
was  not  a  proper  person  to  be  continued  in  that  office,  and  so 
withdrew  his  mandate.  In  that  state  of  matters  he  applied  for 
the  appointment  of  another  person,  viz.,  Provost  Brown.  That 
application  appears  to  have  been  unexceptionable,  and  the  Court 
appointed  Brown  to  the  office.     But  although  John  Brown,  who 
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June  li.  1862.  was  the  nearest  relative  of  the  deceased,  had  applied  on  20th 
'*'"^^^*'  November  for  the  appointment  of  the  Provost,  an  application  is 
r  wn.  ^^^^  jjy  Robert  Brown,  on  the  2d  December  for  the  appointment 
of  Hamilton,  thus  setting  up  a  person  in  opposition  to  the  appli- 
cation for  the  appointment  of  Provost  Brown,  and  raising  a  com- 
petition between  these  parties.  I  can  only  look  to  this,  that  when 
a  person  is  proposed  in  proper  form,  another  person  is  set  up  in 
opposition  to  him,  and  so  expenses  are  incurred.  I  do  not  think 
that  the  estate  should  be  subject  to  such  expenses. 

Lord  Cuninghame.  In  concurring  with  your  Lordship  in 
the  present  case,  which  I  do  entirely,  I  by  no  means  wish  to  inti- 
mate that  there  are  not  cases  in  which  the  expenses  of  an  unsuc- 
cessful party  should  not  be  charged  on  the  estate  in  applications 
for  factorial  nomination.  They  may  have  been  necessary  and 
useful  to  the  estate,  especially  if  the  party  seeking  costs  were  first 
in  the  field,  and  if  he  gave  useful  information  and  suggestions  to 
the  Court.  But  the  onus  of  proving  the  usefulness  of  such 
procedure  necessarily  lies  on  the  unsuccessful  claimants.  Li 
the  present  instance,  I  am  perfectly  satisfied  on  the  grounds 
stated  by  your  Lordship,  that  the  application  of  Robert  Brown 
was  unnecessary,  and  that  the  estate  derived  no  benefit  what- 
ever from  it.  If  Robert  Brown  had  any  interest  or  occasion 
to  take  a  part  in  the  nomination  of  factor  on  the  estate,  he  m^ht 
have  done  so  by  entering  a  compearance  under  John  Brown's  ap- 
plication, which  was  sufficient  for  the  nomination  of  any  proper 
&ctor,  and  for  the  protection  of  the  estate. 

Lord  Ivory.  1  do  not  know  that  the  Court  has  before  it  all 
the  circumstances  which  are  necessary  to  enable  it  to  pronounce 
a  decision  on  this  question.  If  there  had  been  asked  here  the 
expenses  of  the  interim  appointment,  I  would  have  had  no  ob- 
jection :  for  that  appointment  was  made  in  the  usual  way,  and  was 
quite  competent.  Under  the  second  application,  a  competition 
ensued,  Robert  Brown  the  uncle,  applying  for  the  appointment  of 
the  person  who  had  filled  the  office  of  interim  fiu;tor.  I  think 
that  the  proper  and  natural  expenses  of  that  application  ought  to 
be  allowed.  But  I  am  of  opinion  that  Hamilton  cannot  get  any 
expenses  at  all.  It  is  Robert  Brown  who  is  now  asking  them.  It 
is  expressly  provided  that  the  expense  of  competition  shall  be 
thrown  on  the  parties  who  incurred  it ;  and  shall  not  be  thrown 
on  the  estate.  It  is  the  duty  of  the  Court  to  see  that  estates  are 
not  torn  to  pieces  by  parties,  who  are  seeking  nothing  but  lucrum 
out  of  their  offices.    The  expense  of  the  mere  formal  application 


r 
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is  proper^  but  the  expense  .of  competition  is  out  of  the  question^janeii.  1852. 
and  whenever  there  is  the  appearance  of  competition,  the  Court    ^^y**^ 
should  set  its  &ce  against  both  competitors,  and  appoint  a  person    ^'    ^^^' 
of  their  own  authority. 
Charge  disallowed. 

WUUam  Wothenpoon^  S.S.C.,  Agent  for  Robert  Brown. 
John  Leishman^  W.S.,  Agent  for  John  Brown. 


SECOND  DIVISION. 

Macfarlanb  v.  his  Creditors.  ^^'  ^^^' 

Cesaio—Circunistancea  in  which  re/aaed. 
(See  ante,  p.  805.) 
The  Sheriff's  grounds  of  judgment  in  this  case«  besides  the  factJ'ine  11.1862. 
that  the  pursuer  had  kept  no  accounts,  and  that  his  allegation  that^^^^^^^^^  ^ 
he  was  now  carrying  on  cattle-dealing  merely  as  a  servant  to  his  his  Creditors. 
nephew,  was  not  reconcileable  with  the  circumstances  as  proved  or 
admitted,  were  farther,  that  the  pursuer  had  carried  off  or  sold  his 
crop  and  stocking  in  the  last  year  of  his  lease,  in  fraud  of  his 
landlord's  (the  Duke  of  Montrose),  hypothec,  and  bad  also  re- 
fused his  consent  to  a  proposal,  in  a  process  of  sequestration  at 
his  landlord's  instance,  to   let  the  winter  foggage  of  the  farm, 
though  he  himself  had  abandoned  it,  by  which  the  let  was  delayed, 
and  an  inferior  price  obtained. 

Scott  and  Logan,  for  the  reclaimer.  The  pursuer  was  an  illi- 
terate man,  and  unable  to  keep  books,  which  was  quite  common  in 
his  business.  There  was  no  ground  in  the  proof  for  holding  that 
the  reclaimer  was  now  dealing  in  cattle  on  his  own  account.  He 
had  raised  an  action  against  his  landlord  for  a  large  amount  of 
patrimonial  damage ;  and  when  he  carried  off  his  effects  did  not 
consider  he  owed  bis  landlord  anything.  Besides,  he  had  applied 
the  whole  proceeds  of  these  effects  in  payment  of  his  debts;  and 
a  fraud  is  not  relevant  as  a  ground  for  refusing  cessio,  unless 
it  had  either  increased  the  debts  or  duninisbed  the  assets  of  the 
pursuer. 

Munro  and  the  Solicitor-  Generalj  for  the  Duke  of  Montrose  and 
the  objecting  creditors. 

The  Lord  Justicb-Clbrk  was  for  affirming  the  Sheriff's  judg- 
ment, and  he  did  not  think  it  necessary  to  look  to  anything  else 
than  the  fraudulent  carrying  off  the  effects  of  the  reclaimer,  by 
which  his  landlord  was  deprived,  of  a  large  and  preferable  claim. 
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jane  11. 1852.  It  wto  Dot  necessary  that  a  fraud,  in  order  to  forni  H  grouinl  for 
'■^'^^^    refasiftg  ^tssio^  should  either  hate  diminished  the  general  fniid  or 
his  Creditors,  increased  the  debts.     It  was  sufficient  if  a  creditor  was  tberebj  de- 
prived of  a  preference,  as  in  this  case,  for  a  just  debt. 
The  other  Judges  concurred. 

Jcmes  Baynt,  S.S.C.,  Iteclaimer's  Agent. 
Dundas  and  Wihony  C.S.^  Respondents'  Agents. 


FIRST  DIVISION. 

No.  313.  Kerr  and  Others  o.  Marquis  of  Ailsa. 

11  <xnd  12  VicU  c.  86,  sec.  6 — EniaHed  Lands — Application  to  sell — 
Affidavit— JusHkX  of  Piac^,*^Att  affidavit  is  good  although  taken  before 
a  Scotch  Justice  of  the  Peace  resident  in  England. 

(Sequel  of  case  reported  antCj  p.  193.) 

June  12. 1852.     In  accordance  with  the  instructions  of  the  Court,  a  case  was  pre- 

^^v^^    pared  by  Mr  Archibald  T.  Boyle,  advocate,  for  the  opinion  of 

Maquis  of     English  counscl,  upon  the  point,  whether  an  affidavit  taken  by 

Aiisa.  ^  Scotch  Justice  of  the  Peace,  resident  in  England,  is  a  good 

affidavit  by  the  law  of  England. 

The  case  detailed  the  procedure  that  had  already  taken  place 
before  the  Court  of  Session,  and  stated  the  arguments  of  both 
parties  upon  the  point  submitted  for  consideration ; — ^it  being 
maintained  on  the  one  hand,  that  as  the  Scotch  Justices'  authority 
does  not  extend  to  England,  the  oath  was  not  regularly  sworn, 
and  does  not  carry  with  it  the  sanction  expressed  in  the  Act,  be- 
cause a  prosecution  on  a  charge  of  perjury  would  be  incompetent 
in  England ;  while  on  the  other  hand,  as  set  forth  in  the  case,  it 
was  maintained  that  the  statute  does  not  recite  before  whom  the 
affidavit  therebj^  required  is  to  be  emitted,  and  therefore  that  it 
may  be  emitted  before  any  functionary  who  is  by  law  entitled  to 
administer  an  oath,  and  that  a  Justice  of  the  Peace  is  confessedly 
such  a  Ainctionary.  That  moreover,  a  person  duly  vested  with 
the  office  of  a  Justice  of  the  Peace  may  legally  officiate  in  such  a 
manner,  wherever  he  may  be ;  for  the  emission  of  an  affidavit  is  not, 
properly  speaking,  a  judicial  proceeding,  but  a  mere  voluntary 
act  of  the  party  deponing;  Tumbuttj  \gt  March  1828,  6  S.  and 
D.  676- 

In  these  drcuttistances,  the  opinion  of  counsel  was  requested  on 
the  following  point  :^— <<  Whether  according  to  the  law  of  England, 


No.  313.  COURT  OF  SESSION.  843 

and  haying  reference  to  the  terms  of  the  said  6th  section  of  thejunei2. 1852. 
Act  of  Parliament,  and  particularly  to  that  part  of  it  which  de^    ^^t^^ 
clares  that  'any  person  who  shall  wilfully  make  such  affidftviti^^'oig  J' 
falsely,  shall  be  deemed  to  be  guilty  of  perjury,  and  be  punished  ^isa- 
accordingly,'  the  affidavit  produced  would  or  would  not  be  objec- 
tionable, and  could  or  could  not  be  made  the  ground  of  a  prose- 
cution  for  perjury,  on  the  charge  of  the  oath  having  been  made 
falsely,  seeing  that  it  was  administered  by  a  Scotch  Justice  of  the 
Peace,  resident  at  the  time  in  England  ?'' 

The  case  was  submitted  to  Sir  Fitzroy  Kelly,  and  Mr  Eolt,  who 
returned  the  following  opinion : — 

1.  We  are  of  opinion  that  according  to  the  law  and  practice 
of  England,  a  Justice  of  the  Peace  for  any  English  county,  hay- 
bg  jurisdiction  to  administer  oaths  for  any  specific  pmpose,  might 
for  that  purpose  administer  an  oath,  not  only  out  of  his  countyi 
but  out  of  England,  and  that  the  affidavit  or  deposition  sworn 
before  him  out  of  his  county  or  out  of  England,  would  be  receiv-* 
able  in  everj  Court,  and  for  every  purpose  in  or  for  which  it 
could  have  been  received,  if  it  had  been  sworn  before  him  within 
his  own  county.  For  an  act  so  merely  ministerial,  his  jurisdiction 
would  not  be  affected  by  his  being  out  of  the  locality  in  which  his 
judicial  duties  as  a  magistrate  are  alone  to  be  discharged.  We 
offer  no  opinion  upon  the  question  (which  might  possibly  be 
raised),  whether  if  the  affidavit  had  been  sworn  before  a  Justice 
of  the  Peace  in  his  own  county  in  Scotland,  it  would  have  been 
receivable  in  the  Court  of  Session,  in  support  of  the  petition ;  but 
we  may  observe,  that  by  the  law  and  practice  of  all  the  superior 
Courts  in  England,  an  affidavit  to  found  proceedings  therein, 
must  always  be  sworn  in  such  Courts,  and  the  oath  administered 
by  the  Court  or  its  officers. 

Assuming  however,  that  an  affidavit  sworn  before  a  Justice  of 
the  Peace,  Is  re<^eivable  in  the  Court  of  Session,  and  that  the  cir^ 
cumstance  of  its  being  sworn  out  of  the  Justice's  jurisdiction, 
would  have  no  other  effect  in  Scotland,  than  it  would  have  in 
England,  Ve  are  of  opinion  that  an  indictment  for  perjury  might 
be  maintained  upon  the  affidavit  in  question,  if  false,  in  London 
or  Middlesex,  where  it  was  sworn.  But  independently  of  the  pro- 
visions of  the  statute,  the  fidsely  swearing  such  an  affidavit  is  a 
nii^demeanoui^,  aiid  ptmishable  ilceofdingly. 

This  case  and  opinion  having  been  kdd  before  the  Court. 

LoBD  iTQftT.    My  doubt,  and  that  of  Lord  Fullerton,  rested 
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June  12. 1852.  on  the  question  of  English  law  ei^tirely.    That  being  removed, 
^"■■V^^    the  objection  falls. 

Kerr,  &c.  v. 

Marciuigof  2'Atf  Solidtor-General  (with  whom  Dvff)  for  the  suspender, 

Kerr  and  others.  As  to  the  matter  of  expenses,  there  was  certainly 
a  deviation  here  from  the  order  of  proceeding,  and  the  expenses 
ought  therefore  to  fall  upon  the  partj,  who,  by  thus  deviating 
from  the  qsual  course  of  procedure,  gave  .rise  to  these  objections. 
Dunlcyp  v.  Crawfurd^  26th  May  1849,  and  25th  Jan.  1850. 

Dean  of  Faculty  (witH  whom  Mi^re)  for  the  Marquis  of  Ailsa, 
petitioner.  We  have  succeeded  in  every  point,  and  therefore  are 
eni;itled  to  expeiises  from  the  party  whose  objections  occasioned 
these  proceedings. 

LoBD  IvORT,  The.  question  is,  would  these  parties  have  been 
safe  to  have  taken  this  purchase  without  taking  the  opinion  of  the 
Court  on  these  points ;  and  I  remember  that  the  Court,  when  the 
case  came  before  us  last  Session,  condemned  the  practice  of  try- 
ing experiments  on  the  statute.  These  objections  were  not  stated 
rashly  or  unreasonably ;  they  were  admitted  to  be  of  a  formidable 
nature,  and  are  part  of  the  expenses  of  the  title  which  the  seller 
bound  himself  to  give. 

LoBD  CuNiKGHAME.  I  rather  inctine  to  the  same  opinion. 
.  The  statement  of  these  objections  was  necessary  to  give  a  fair 
title  to  the  purchasers.  The  difficulties  here  arose  out  of  a  course 
of  proceeding  on  the  part  of  the  heirs  of  entail,  excusable,  cer- 
tainly, but  still  a  little  out  of  the  ordinary  course ;  and  although 
we  have  now  found  that  they  were  not  such  objections  as  were 
fatal  to  the  proceedings,  I  think  that  the  purchaser's  expenses 
ought  to  be  defrayed  by  the  seller. 

The  Lord  President  concurred. 

The  Court  therefore  repelled  the  remaining  objection  to  the 
validity  of  the  affidavit,  and  found  the  objectors  entitled  to  ex- 
penses. 

John  PaUeriy  W.S.,  Objectors'  Agent. 

Hunter y  BUdr,  and  Cowan,  W.S.,  Petitioner's  Ag^ts. 


FIRST  DIVISION. 

No.  314.   Suspension  and  Interdict — David  Crawford  v.  Johk  Smfth  Jun., 

and  Others. 

Process — Caption — Suspension — Expenses. — ^An  agent  borrowed  along 
with  a  process  a  promissory  note,  which  formed  the  ground  of  action, 


No.  314.  COURT  OF  SESSION.  845 

and  refiised  to  retnrn  tBe  note,  on  the  grotind  thai  the  indonation  was  Jute  If.  1859. 
a  foi^rj.    The  cause  in  the  Outer  House  was  not  enrolled.    Caption  ^^'"^^T*^ 
being  threatened,  he  raised  a  suspension.   The  bill  was  thereafter  lodged  ^i^],^  ^,  * 
with  the  Clerk  of  Court,  who  was  directed  to  allow  the  Procurator  Fiscal 
to  have  access  to  it ;  byt  no  criminal  proceedings  were  taken  in  con- 
sequence : — Held  that  the  agent  brought  the  suspension  at  his  own  peril, 
and  was  therefore  liable  in  expenses. 

This  was  a  suspension  of  a  threatened  process  caption,  and  was 
reported  by  Lord  Gowan  in  Fehraary  last.  An  action  was  brought . 
against  Maty  imd  Jaiie  Smith  for  payment  of.  the  balance  due 
upon  a  pronnissory  note.  Defences  were  lodged ;  but  with  these 
defences  the  promissoi^-note,  which  had  been  produced  in  pro* 
cess  and  had  been  -  borrowed  up  with  the 'summons,  was  not  re- 
turned to  the  Clerk ;  and  repeated  demands  by  the  respondents* 
agent  not  having  been  complied  with,  the  process  caption  now 
under  suspension  was  applied  for.  The  process  caption  was  re«- 
sisted,  on  the  ground  that  the  indorsation  of  the  bill  was  forged. 
The  complainant  did  not  allege  that  the  signatures  of  his  clients, 
Maiy  Smith  and  Jane  Smith,  were  not  genuine.  His  averment 
was,  that  the  subscription  of  the  payee,  by  whom  the  promissory- 
note  was  blank  endorsed,  was  a  forgery,  and  defences  were  lodged 
on  the  ground  of  this  forgery  vitiating  the  respondents'  title 
to  insist  for  payment  of  the  note,  and  also  on  the  ground  of  the 
note  being  ex  facie  vitiated  in  its  date.  The  complainer  maintained 
that  he  was  entitled  on  the  part  of  his  clients,  although  their  sig- 
natures were  not  alleged  to  be  forged,  to  keep  up  the  promissory- 
note,  and  to  refuse  implement  of  his  obBgation  to  return  all  the 
documents  which  he  borrowed  from  the  clerk  to  the  process,  be-' 
cause  of  the  payee  and  indorser^s  signature  being,  as  he  says,  a 
forgery.  Although  a  considerable  time  had  elapsed  since  the 
defences  were  lodged  without  the  promissory-note,  and  since  the 
process  caption  was  marked  by  the  respondent,  no  information 
has  been  given  to  the  public  prosecutor,  nor  any  steps,  with  the 
view  of  criminal  procedure,  taken.  In  this  situation  the  Lord 
Ordinary  was  prepared  to  refuse  the  suspension,  and  allow  caption 
to  go  out ;  but  at  the  hearing  before  him,  it  was  suggested,  that 
as  the  matter  was  urgent,  and  the  question  of  an  unusual  and 
peculiar  kind,  the  more  desirable  course  would  be  to  report  the 
matter  to  the  Inner-House  for  immediate  decision. 

Wood  and  InglU  appeared  for  suspender. 

Pewfiey  for  the  respondents. 

No.  zxx. — ^voL.  I.  2  k 
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June  12. 1852.     The  Case  was  continued^  and  the  bill  was  deposited  in  the  hands 
^ ^^T      of  ^^^  Clerk  of  Court,  who  was  directed  to  allow  the  Procurator 

Crawford  tf.  ^  .  n  n  j 

Smith,  &.C.      Fiscal  access  to  the  document ;  btit  no  proceedmgs  followed 
thereupon. 

On  the  case  being  again  called  to-day, 

Wood  and  the  SoUcitor-General  for  the  suspender.  The  question 
now  to  be  determined  is  one  of  expenses ;  and  that  turns  on  the 
point  whether  or  not  the  suspender  was  justified  in  bringing  the 
note  of  suspension.  The  cause  in  the  Outer-House  was  not  en-' 
rolled,  so  there  was  no  clerk  with  whom  the  bill  could  hare  been 
deposited  with  safety.  All  that  the  suspender  asked  was,  that 
the  bill  be  preserved  from  being  tampered  with,  till  examined  by 
the  Fiscal;  a<id  he  all  along  offered  to  lodge  it  with  the  clerk 
for  that  purpose.  His  clients  were  entitled  to  give  informa- 
tion, and  the  suspender  was  entitled  to  be  protected  during 
the  investigation,  and  suspension  of  the  process  caption  wa^ 
necessary  for  that  purpose.  No  proceedings  against  the  respon- 
dent have  been  taken  by  the  public  prosecutor ;  but  that  is  not 
conclusive,  unless  it  be  shewn  that  the  charge  of  forgery  was 
inade  calumniously,  or  without  probable  cause,  or  at  least  reck- 
lessly.   The  suspender  is  therefore  entitled  to  expenses. 

Penney  for  the  respondents.  The  question  whether  the  sus- 
pender was  entitled  to  bring  this  suspension  and  interdict  may  b^ 
put  thus  :  whether  an  agent  in  this  Court  is  entitled,  on  the  grounds 
set  forth  here,  to  contravene  one  of  the  rules  of  the  Court  ?  The 
agent  here  acted  on  his  own  risk ;  and  therefore  we  ought  not  to 
be  liable  in  his  expenses. 

The  Lord  President.  If  I  had  any  doubt  or  difficulty  about 
this  case,  I  would  have  liked  to  have  heard  the  opinion  of  the  other 
Judges  first,  not  having  myself  had  the  advantage  of  hearing  the 
.case  when  it  was  formerly  before  the  Court ;  but  I  have  no  doubt 
on  this  question  of  expenses.  It  appears  to  me  that  the  party  who 
brought  this  suspension  did  so  at  his  own  peril.  He  refused  to 
go  on  with  the  case.  Now  the  bill  may  be. good,  or  it  may  be  a 
forgery,  yea  or  nay.  But  if  the  party  thought  it  was  a  forgery 
he  had  the  means  of  going  at  once  to  the  Procurator  Fiscal,  who 
would  have  accompanied  him  to  the  clerk  of  Court  who  would 
have  put  all  right ;  nor  do  I  think  that  the  interest  of  the  com- 
plainer's  clients  was  endangered  by  the  risk  of  its  appearing  again. 
Now  his  charge  of  forgery  is  very  specific.  Is  the  party  to  be 
subject  to  the  expense  and  annoyance  of  all  this  without  any  re- 
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dress  at  all?    It  ia  plain  from  the  correspondence,  that  the  agent  June  12. 1852. 
has  preserved  his  recourse  against  his  client,  who  gave  the  in-^     .^^ 
stractions  under  which  he  acted.  Smith,  &c. 

LobdGuninghahe.  The  question  here  is  this :  the  party  who 
lodged  this  production  said,  I  must  have  back  my  production, 
and  at  the  end  of  two  months,  he  said,  I  will  apply  for  caption.  It 
was  a  most  fiur  and  reasonable  course.  I  do  not  in  the  least  find 
fault  with  Mr  Crawford,  because  he  acted  by  the  instructions  of 
his  client,  but  I  think  that  he  ought  to  have  taken  the  course 
either  to  have  gone  to  the  P^rocurator  Fiscal,  or  returned  the  bill ; 
but  instead  of  that  he  allows  two  months  to  elapse  before  doing 
any  thing.    I  think  we  must  aUow  expenses  here. 

LoBD  IvoBT.  I  concur.  The  party  here  has  chosen  to  follow 
the  instructions  of  his  client  instead  of  the  regulations  of  this 
Court,  and  must  bear  the  consequences  of  doing  so. 

The  CouBT  remitted  to  the  Lord  Ordinary  to  refuse  the  note  of 
suspension,  with  expenses. 

David  Crawfordy  S.S.C.,  Suspender^s  Agent 
Campbell  and  Smithy  S.S.G.,  Respondents*  Agents. 


FIRST  DIVISION. 
Appeal,  John  Andbrson,  in  Halliday's  Sequestration.  No.  315. 

Bankrupt  Estate — Election  of  TruOe&^Clam  to  Vote. — ^In  the  dection 
of  a  trastee  on  a  bankrupt  estate,  the  mother-in-law  of  the  bankrupt 
claimed  to  vote  on  a  promissory  note,  payable  at  sight,  and  which  had 
been  presented  by  her  three  days  before  the  bankruptcy,  and  noted  for 
non-payment  The  affidavit  contained  no  statement  of  the  circumstances 
under  which  it  was  granted,  or  of  the  manner  in  which  the  debt  arose : 
--Held  that  the  document  was  not  such  as  would  entitle  to  a  vote. 

This  was  an  appeal  against  a  decision  of  the  Sheriff^Substitute  Ja^ie  12. 1852. 
of  Lanarkshire,  in  a  competition  for  the  election  of  a  trustee  on  .  ^^{^' 
the  sequestrated  estate  of  William  Halliday,  wine  and  grain  mer- Anderson,  &c. 
chant  in  Glasgow.     The  Sheriflf's  note  expluns  the  ground  of  his 
decision :  *^  At  the  meeting  for  the  election,  the  votes  for  Mr 
Guild  amounted  in  value  to  the  sum  of  L.350,  5s. ;  those  for  Mr 
Anderson  to  the  sum  of  L.490,  158.,  giving  the  latter  an  apparent 
majority  of  L.140,  lOs.     At  the  scrutiny,  it  was  admitted  that 
Mr  Guild  had  a  majority  of  good  irotes  if  the  vote  of  Mrs  Janet 
Halliday  or  March,  claiming  for  L.225,  was  bad ;  and,  on  the 

2k2 
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June  12. 1852.  other  hand,  that  Mr  Anderson's  majority  could  not  be  cut  down 
Appeal"^     if  that  vote  was  good.     The  Sheriff- Substitute  is  of  opinion  that 
Anderson,  &c.  the  vote  cannot  be  maintained.     Mrs  March,  the  claimant,  is  the 
bankrupt's  mother-in-law,  and  the  claim  is  founded  on  a  promis- 
sory-note granted  by  the  bankrupt  to  her,  dated  August  16tb 
1850.     The  affidavit  merely  swears  to  the  debt  as  vouched  by  the 
note,  but  contains  no  statement  of  the  circumstances  under  which 
it  was  granted,  or  of  the  manner  in  which  the  debt  arose.    If 
granted  of  the  date  it  bears,  it  must  have  remained  unoperated 
upon,  in  the  claimant's  possession,  till  within  three  days  of  the 
bankruptcy,  when  it  appears  to  have  been  noted  for  non-payment. 
Now  it  is  settled  by  a  series  of  cases,  that  I  O  U's  and  other 
acknowledgments  of  debt  granted  by  a  bankrupt  to  conjunct  and 
cosfident  persons,  short'y  prior  to  sequestration,  are  not  per  te 
vouchers  sufficient  to  sustain  a  vote.     The  only  distinctions  be- 
tween these  cases  and  the  present  is,  that  it  is  a  promissory-note 
which  is  held  by  the  mother-in-law,  and  that  it  bears  to  be  dated 
about  eighteen  months  prior  to  the  bankruptcy;   but  notwith- 
standing these  specialties,  the  principle  upon  which  the  decision 
in  these  cases  went  seems  equally  applicable  here.     The  principle 
seems  to  be,  that  a  conjunct  and  confident  creditor,  who  holds  the 
bankrupt's  acknowledgment  of  debt,  must  produce,  along  with 
such  document,  before  he  can  be  allowed  to  vote,  some  corroborar 
tive  voucher,  such  as  a  detailed  account,  excerpts  from  books  or 
other' writings;  or  failing  these,  must  explain  in  his  oath  the 
nature  aiid  history  of  the  transactions  between  him  and  the  bank- 
rupt, which  led  to  the  granting  of  the  acknowledgment  founded 
on.      Lord  Fullerton's  remarks  in  the  case  of  Cnttetif  July  6. 
1842;   Lord  Mackenzie's  in  Laidlaw^   January  27.  1844;  and 
Lord  Moncreiff's  and  the  Lord  Justice-Clerk's  in  Dgce^  May  28. 
1847,  all  strongly  enforce  this  doctrine.      See  also  ^ascoyne, 
December  16.  1847.     The  rule,  however,  would  be  one  of  easy, 
evasion,  if  instead  of  a  holograph  I  O  U,  all  that  was  necessary 
was  to  put  the  acknowledgment  on  stamp  paper,  and  in  the  shape 
of  a  bill  or  promissory-note.     This  might  be  a  very  good  docu- 
ment of  debt  as  between  the  granter  and  grantee,  but  in  a  seques- 
tration, the  interests  of  third  parties  require  to  be  protected,  and 
a  necessity  of  explanation  is  therefore  imposed  on  a  mother-in- 
law,  admittedly  not  in  trade,  who  by  voting  on  her  son-in-law's 
acknowledgment,  might  virtually  secufe  tbe  management  of  the 
sequestrated  estate." 

Deas  was  for  the  appellant. 
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T.  Mackenzie  for  the  respondent.  •^une  12. 1852. 

•    The  Lord  Prbsidbnt.     I  think  that  with  such  a  document  as  ^  ^^ : 

Appeal, 

the  one  in  question  the  party  ought  to  have  explained  the  nature  Anderson,  &c. 
of  the  debt,  and  although  it  may  be  sustained  as  a  good  voucher, 
at  an.  after  stage  of  the  proceedings,  I  am  not  for  sustaining  this 
document  as  entitling  the  party  to  a  vote. 

Lord  Cuninghamb*  I  agree.  Every  case  of  this  kind  is  one 
of  circumptances,  and  depends  on  its  own  specialties,  and  in  this 
case  they  are  such  aa  cannot  be  got  over.  I  apprehend  we  must 
take  this  bill  as  having  come  into  existence  at  the  time  when  it 
was  first  heard  of.  I  do  not  think  that  this  is  a  case  in  which  the 
documents  prove  their  own  date  at  all. 

Lord  Ivort*.  I  come  to  the  same  conclusion.  This  case  does 
not  fall  within  the  letter  of  the  authorities  stated  in  the  Sheriff's 
note,  but  it  faUs  substantially  within  their  spirit.  The  present 
question  occurs  in  a  case  of  competition, — always  an  unfavourable 
case  for  dealing  with  a  question  of  this  nature.  This  vote  turns  that 
competition*  This  vote,  the  trustee  who  is  to  carry  the  election  by 
virtue  of  it,  will  be  the  party  upon  whom  will  devolve  the  duty  of 
instituting  an  inquiry  regarding  it.  Now,  if  there  be  any  suspi- 
cion attaching  to  it,  it  appears  to  me  that  we  should  not  commit 
it  to  any  one  who  is  bound  to  attend  to  his  own  interest  in  sup- 
porting it.  The  document  is  presented  to  us  in  a  very  unsatis- 
factory state,  and  it  is  for  the  Court  to  take  care  that  it  shall  be 
subjected  to  a  proper  course  of  inquiry ;  and  if  so,  it  should  be 
under  the  auspices  of  a  trustee  whose  appointment  is  not  de- 
pendent on  maintaining  this  as  a  good  document  of  debt. 

The  Court  ^*  refuse  the  note,  and  find  the  appellant  liable  in 
expenses." 

John  Wallsj  S.S.C.,  Appellant's  Agent. 
John  Leiahmany  W.S.,  Respondent's  Agent. 


SECOND  DIVISION. 

Thom  v.  Hbnry  and  Others.  No.  316. 

Husband  and  Wife — Contract  of  Marriage — Clause,  Construction — Bt- 
vcrce,  effect  of, — A.  by  contract  of  marriage,  on  the  occasion  of  the  mar- 
riage of  bis  daughter  C.  to  D.,  conveyed  an  estate  *'  to  himself  in  liferent, 
and  alter  his  death  to  C.  and  D.  in  conjunct  fee  and  liferent^  and  to  the 
longest  liver  of  them  two  in  liferent,  but  for  the  said  D.  his  liferent 
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odIj."  D.  obtained  decree  of  divorce  against  C,  and  thereafter  A.  died  : 
-^HM  that  D.  was  entitled  to  the  liferent  of  the  whole  estate  i&om  the 
death  of  A. 

June  12. 1852.  Mr  Henry  of  Corse,  by  antenuptial  contract  of  marriage,  on 
r^.^^^~'  ^^  occasion  of  the  marriage  of  his  daughter  Margaret  Sidny 
Henrv,  &r.  Henry,  to  the  pursuer  Alexander  Thom,  in  contemplation  of  the 
said  marriage,  and  in  consideration  of  the  annuity  after  mentioned 
to  be  paid  by  the  said  Alexander  Tbom  to  the  said  Margaret 
Sidny  Henry,  and  of  the  sums  of  money  after  mentioned  provided 
by  him  to  his  said  intended  spouse  and  the  children  of  the  mar- 
riage, and  the  discharge  after  expressed  by  the  said  Margaret 
Sidny  Henry,  ^*  conveyed  the  estate  of  Corse  to  and  in  favour 
of  himself,  the  said  John  Henry,  in  liferent,  during  all  the  days 
of  his  lifetime,  and  after  his  death  to  the  said  Margaret  Sidny 
Henry  and  Alexander  Thom,  in  conjunct  fee  and  liferent,  and 
to  the  longest  liver  of  them  two  in  liferent,  but  for  the  said 
Alexander  Thom,  his  liferent  use  only."  The  fee  was  destined 
first  to  the  heirs  male  of  the  marriage,  then  to  the  heirs  female, 
whom  failing,  to  the  grantor  himself,  and  his  nearest  and  lawful 
heirs  and  assignees  whomsoever.  The  conveyance  was  not 
gratuitous,  for  the  discharge  granted  by  Mrs  Henry  to  her  father 
in  respect  of  it,  was  of  a  provision  of  £6000  due  to  her  under 
her  parents'  contract  of  marriage.  The  pursuer  raised  an  action 
of  divorce  against  the  present  defender,  in  which  he  obtained  decree 
in  November  1849.  Infeftment  was  taken  on  the  marriage  con- 
tract in  terms  of  the  conveyance  in  June  1847.  Mr  Henry  died  in 
June  1850,  and  the  present  action  has  been  raised  by  the  pursuer 
to  have  his  right  declared  to  the  liferent  use  and  enjoyment  of  the 
estate  of  Corse  from  that  date^  with  corresponding  conclusions  of 
removing. 

It  was  not  denied  on  the  part  of  the  defender  that  the  pursuer  is 
immediately  entitled  to  the  liferent  of  one-half  of  the  estate,  and 
eventually  on  her  death  to  the  whole ;  but  it  was  contended  that  as 
Mr  Henry  died  after  the  divorce,  the  pursuer  has  no  right  to  more 
than  the  liferent  of  one-half ;  the  liferent  of  the  other  half  belong- 
ing to  the  defender  in  her  own  right,  and  the  dissolution  of  the 
marriage  interrupting  the  ji^  maritu  The  defender  put  her  case 
upon  the  effect  of  the  conveyance,  as  giving  her  a  separate  life* 
rent  to  the  extent  of  one-half,  which  stanto  matrimonio  might  have 
been  carried  by  the  husband's  jus  mantis  but  which  after  divorce 
remains  with  her  in  her  own  right. 


No.  316.  COURT  OF  SESSION.  851 

The  Lord  Ordinary  (Rutherfurd)  "repels  the  defence  for  Mrs  June  12.  852 
Henry,  and  decerns  against  her  in  terms  of  the  conclusions  of  the_^^^  ^ 
declarator  and  removing :  Finds  her  liable  in  expenses  to  the  pur-  Henry,  ^^c, 
suer." 

The  defender  reclaimed. 

A.  R.  Clark  and  Moncreiff  for  the  reclaimer.  The  husband  has 
merely  a  right  of  liferent  to  one-half.  According  to  Ersk.  i.  6, 
§  46  and  47,  the  wife  by  her  divorce  forfeits  her  tocher  and  dona-- 
tianis  propter  nuptias,  which  accordingly  she  does  not  here  claim. 
But  how  does  her  right  stand  to  the  estate?  By  E^irij  26th 
January  1827,  5  S.  243,  it  was  held  that  in  consequence  of  divorce 
the  jtis  mariti  necessarily  fell,  and  the  husband  could  take  nothing 
by  virtue  of  it.  Now  in  this  case  the  husband  necessarily  retains 
one-half  the  liferent ;  but  that  which,  during  marriage,  gave  him 
right  to  the  whole,  namely,  the jztf  mariti^  no  longer  exists.  The 
wife  therefore  gets  a  liferent  of  the  other  half.  It  is  said,  on  the 
authority  of  Stair,  i.  iv.,  20,  and  Professor  More's  Notes,  p.  27, 
%  37,  that  the  effect  of  divorce  is  the  same  as  the  effect  of  death. 
But  that  passage  refers  only  to  rights  conferred  by  the  marriage, 
not  rights  coming  by  succession.  Irmermeky  March  1589,  M.  329 ; 
Justice  Y»  Murray^  13th  Jan.  1761,  M.  334;  Anderson  v.  Walsh^ 
8th  Feb.  1734,  M.333;  Scott,  Elchies,  Fiar,  No.  8;  Boyd,  25th 
July  1749;  Forrester  y.  McGregor,  1  Shaw  and  M*L.,  441,  13th 
April  1835. 

W.  G.  DtcksoHy  with  whom  the  Dean  of  Faculty.  The  pursuer's 
case  rests  on  the  marriage-contract,  and  in  virtue  of  it  the  husband 
and  wife  are  entitled  to  a  conjunct  fee  and  liferent.  The  liferent 
refers  to  the  whole,  and  in  consequence  of  the  divorce  the  pursuer 
is  in  the  same  position  as  if  the  marriage  were  dissolved  by  the 
death  of  the  wife.  The  position  is  clear  that  in  case  of  divorce 
on  the  ground  of  adultery,  the  offending  spouse  forfeits  not  merely 
the  legal  but  conventional  rights.  Stair,  ut  supra  ;  Bankton,  I.  v. 
134 ;  Manderstounj  21st  March  1637,  M.  1741.  It  is  a  fallacy  to 
say  that  in  a  conveyance  such  as  this  there  is  a  separate  estate 
to  the  extent  of  one-half  in  each  'spouse.  On  the  contrary,  the 
husband  during  his  own  life,  by  virtue  of  the  grant,  takes  the  life- 
rent of  the  whole,  the  right  of  the  wife  merging  in  his  right,  not 
jure  maritif  which  could  not  give  to  the  husband  the  wife's  heri- 
table estate,  but  by  the  proper  legal  effect  of  the  conveyance. 

Lord  Justice-Clerk.     It  is  necessary  to  dispose  of  this  case 
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Jtme  12. 1852.  according  to  the  deed.     I  can  understand  a  deed  so  framed  as  to 
^"■•V*^     secure  rights  to  the  wife  even  in  the  event  of  divorce.     But  this 

Henry/ftc     is  a  marriage-contract   and   runs,   ^*in   contemplation   of  said 
marriage  and  in  consideratioo  of  a  provision  by  husband/'  &c. 

Now  it  is  true  the  phrase,  ^^  in  conjunct  fee  and  liferent,"  when 
only  one  of  the  parties  to  the  marriage  is  intended  to  have  the 
liferent  exclusively  after  the  death  of  the  other,  is  an  awkward  and 
embarrassing  phrase.  But  one  must  look  at  the  real  meaning  of 
the  deed,  and  that  is  unquestionably,  that  the  whole  is  given  to  these 
two  in  conjunct  fee  and  liferent,  which  is  practically  a  conveyimce 
of  the  liferent  of  the  property  to  the  husband,  with  fee  in  the  wife 
subsequently  to  the  husband.  The  notion  of  a  separate  and  divis- 
able  estate  is  inconsistent  with  the  making  it  a  coQJunct  right  at 
all.  It  is  given  to  the  husband  as  the  dignior  perwna  ;  he  does 
not  take  in  consequence  of   his  jus  maritif   but  in   terms  of  | 

the  deed  itself.  How  then  can  the  wife  claim  one-half  when  the 
right  is  declared  to  be  conjunct  ?  She  is  just  placed  in  the  posi* 
tion  as  if  she  were  dead.  Even  if  his  wife  she  could  not  have 
claimed  one*half.  Is  it  possible  her  adultery  should  make  her 
better  off  than  if  she  had  continued  his  innocent  wife  ? 

Lord  Mbdwyn.  I  think  the  interlocutor  is  right.  Both  Stair 
and  Bankton  say  that  the  innocent  party  is  to  obtain  all  rights 
under  the  contract  as  if  the  other  party  were  dead*  Now  the 
liferent  is  here  given  in  contemplation  of  marriage,  and  of  mar- 
riage subsisting,  and  it  would  be  very  singular  if  the  wife  were  by 
her  divorce  made  to  have  a  better  right  than  she  would  have  had 
during  the  subsistence  of  the  marriage. 
Lords  Cockburn  and  Hurray  concurred. 

IT.  O.  Dickson^  W.S.,  Agent  for  Pursuers. 

Lochharty  M^fton^  Whitehead,  and  Oreig,  W.S.,  Agents  for  Defender. 
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FIRST  DIVISION. 
Vallancb  and  Co.  v.  Bbals,  Bush,  and  Munkfttrick. 

Ptindpal  and  Agent — Bankruptcy — Recouiree  of  Creditore — Liability  of 
Agent — ^A  firm  in  New  York  transacted  with  a  firm  in  Glasgow,  who 
acted  not  as  principals  but  as  agents.  The  principals  afterwards  became 
insolvent.  They  had  previously  granted  a  bill  to  the  New  Yoik  firm, 
who  agreed  to  a  composition  and  granted  a  discharge : — Heid  that  what^ 
ever  may  have  been  the  knowledge  or  belief  of  the  New  York  firm  at 
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the  outset  of  thoBe  tnuisactioas,  as  to  the  character  and  position  therein 
of  the  agents  as  agents  merelj,  they  had  accepted  the  principals  as  their 
proper  debtors,  and  could  not  go  against  the  agents  for  the  balance  of  the 
debt. 

This  case  was  reported  by  the  Lord  Ordinary  (Wood)  in  terms  Jane  15. 1852. 
of  13  and  14  Vict.  c.  36,  §  32.  There  were  here  conjoined  pro-^  ,^^ 
cesses  of  advocation  in  which  proof  had  been  led  at  great  length.  Beals,  &c.* 
The  action  was  originally  raised  in  the  Sheriff  Court  of  Glasgow 
at  the  instance  of  Yallance  &  Co.,  who  are  merchants  in  New 
York,  against  the  defenders,  who  are  agents  in  Glasgow  for 
Anderson,  McGregor,  &  Co.,  merchants  in  Kilmarnock ;  and 
the  latter  firm  having  become  bankrupt,  this  action  was  brought 
for  the  purpose  of  having  the  defenders  held  personally  liable  to 
the  pursuers  for  the  balance  due  on  certain  mercantile  transactions 
that  had  taken  place  between  them.  The  facts  which  the  Court 
held  to  be  established,  were  these : — 1st,  That  the  goods  referred 
to  in  the  summons,  and  in  the  account  pursued  for»  were  the  pro- 
perty, of  Messrs  Anderson,  McGregor,  &  Co.  of  Kilmarnock, 
and  not  of  the  defenders ;  2d,  That  in  the  transactions  referred 
to  in  the  summons  and  account  relative  to  said  goods,  the  de- 
fenders were  the  agents  of  the  said  Anderson,  McGregor,  &  Co., 
and  were  not  principals ;  3d,  That  whatever  may  have  been  the 
state  of  the  knowledge  or  belief  of  the  pursuers  in  the  outset  of 
these  transactions  regarding  the  true  position  and  character  therein 
of  the  defenders,  as  agents  merely,  the  pursuers  and  their  agents 
in  Glasgow,  William  Wardlaw  &  Co.  were  aware  of  the  true 
position  and  character  of  the  defenders,  as  agents  merely  in  these 
transactions,  before  the  termination  thereof;  4th,  That  in  the 
knowledge  of  the  fact  that  the  defenders  were  merely  the  agents 
of  Anderson,  McGregor,  &  Co.,  and  that  the  latter  were  the  prin- 
cipals, the  pursuers  transacted  directly  with  Anderson,  McGregor, 
&  Co.  for  an  adjustment  and  settlement  of  the  accounts,  and 
accepted  of  their  bill  for  the  balance,  and  granted  them  an  acknow- 
ledgment therefor  without  the  defenders  being  parties  to  that 
arrangement,  and  without  any  intimation  to  the  defenders  that 
they  were  to  be  held  liable  for  the  balance  on  the  account. 

Anderson,  McGregor,  &  Co.  became  insolvent,  and  offered 
a  composition,  which  the  pursuers  accepted.  They  now  claimed 
the  balance  of  this  account  from  the  defenders,  and  pleaded 
that  they  had  dealt  with  the  defenders  as  the  only  parties 
acknowledged  in  the  transaction  ;  and  they,  having  thus  become 
-primarily  liable  to  the  pursuers  as  principals  in  any  question 
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« 

June  15. 1852.  between  them,  the  circumstance  of  the  pursuers  having  after^ 

y^T^""^*    wards  taken  a  bill  from  Anderson,  McGregor,    &    Co.  coiiU 

Beais,  &c.       only  be  regarded  as  an  additional  security,  and  therefore  cannot 

relieve  the  defenders  as  principal  obligants — a  discharge,  in  that 

ease,  not  being  inferred  by  implication. 

The  Sheriff-substitute  held  that  the  pursuers  must  have  been 
aware  throughout  these  transactions  that  they  were  dealing,  not 
with  Vallance  &  Co.  themselves,  but  through  them  wifii 
Anderson,  McGregor  &  Co.,  and  therefore  assoilzied  the  de- 
fenders. 

Tim  Sheriff-depute  (Alison)  reversed  this  judgment,  holding 
that  the  credit  originally  relied  on  was  that  of  the  agents,  and 
that  the  pursuers  had  not  lost  their  recourse  against  them,  merely 
because  they  were  led  subsequently  to  understand  that  they  were 
really  not  the  principals  in  the  transaction,  but  acted  merely  as 
agents. 

Logan  and  the  Lord  Advocate  now  appeared  for  the  pursuers. 
2\  Mackenzie  and  the  Solicitor^  General  for  the  defenders. 

The  Court  were  unanimous  in  finding  that  in  the  circum- 
stances above  narrated  (and  which  were  detailed  in  their  interlo- 
cutor) ^*  the  pursuers  must  be  held  to  have  taken  the  said 
Anderson,  McGregor,  &  Co.  as  their  proper  debtors,  and  that 
they  have  now  no  good  claim  against  the  defenders;  therefore 
assoilzie  the  defenders  from  the  conclusions  of  the  action  raised 
against  them  by  the  pursuers,  and  decern ;  find  the  defenders  en- 
titled to  their  expenses  both  in  this  Court  and  in  the  Inferior 
Court,"  &c. 

J.  W»  MackemUy  W.S.,  Pursuers'  Agent. 
Scott,  Rymer  and  Scatty  W.S.,  Defenders'  Agents. 


OUTER-HOUSK 

Before  Lord  Anderson. 
No.  318,  NiDDRiE  t?.  Dean  and  Smith. 

Process — Judicalure  Act — Opening  up  closed  record  where  no  allegation  of 

« 

res  noviler. 

June  15. 1852.  ju  ^his  case  the  pursuer,  alleging  himself  to  be  only  fourteen 
Niddrie  v.  years  of  age,  sought  to  recover  damages  from  the  defenders  for 
Dean,  &c.       scrious  bodily  injuries  which  he  sustained  while  employed  as  a 
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labourer  in  their  service^  as  contractors  for  the  formation  of  the  June  15;  1852. 
Aberdeen  Bailway.  -k-m'^^' 

The  grounds  of  action  chiefly  relied  on  in  the  summons  were^Dean,  ^ci 
(1,)  That  the  pursuer  had  been  put  to  drive  a  waggon  for  the  trans- 
port of  earth  from  one  part  of  the  line  to  another,  in  circumstances 
requiring  the  strength  and  experience  of  a  full  grown  man  for  the 
safe  and  proper  execution  of  the  work ;  and,  (2,)  That  on  an  emer- 
gency occurring  in  the  course  of  the  work  to  which  he  was  so  put, 
he  was  urged  by  the  commands  of  other  parties  in  the  employment 
of  the  defenders,  and  for  whom  they  were  responsible,  to  do  a  cer- 
tain thing  which  he  had  not  strength  to  perform,  and  being  unable 
to  get  out  of  the  way  of  an  approaching  loaded  waggon,  had  fallen 
under  it  and  sustained  the  injuries  for  which  reparation  was  craved. 

The  record  was  closed  in  the  Inferior  Court  on  summons  and 
defences,  and  under  an  advocation  of  the  4th  section  of  the 
Judicature  Act,  the  record  was  held  to  be  the  record  in  this 
Court. 

The  defenders  contended  that,  in  the  record,  no  relevant  ground 
of  action  was  stated. 

The  pursuer  moved  the  Lord  Ordinary  to  allow  the  record  to 
be  opened  up,  and  an  addition  to  be  made,  that  at  the  time  the 
pursuer  met  with  the  injuries,  the  waggon  had  no  ^^  breaks,"  and  it 
was  not  sufficiently  under  the  control  of  the  drivers.  Parties 
were  ordered  to  be  heard  on  the  competency  of  this  proposal. 

Shcmdj  in  support  of  the  motion.  The  record  is  no  doubt 
closed,  but  in  many  cases  the  Court,  at  stages  even  more  ad- 
vanced, have  allowed  the  record  to  be  opened  up,  and  the  parties 
to  make  additional  statements.  Watson  v.  Edwards^  13th  Dec. 
1834,  xiii.  S.  196 ;  Mahen  v.  PerUm  and  Mllavy  3d  June  1837, 
ix.  S.  i.  515 ;  Home  v.  Purvesy  (referred  to  in  Maben)  7th  June 
1834,  xiv.  S.  898 ;  Hay  v.  Suther  and  Hay,  12th  Dec.  1845,  (not 
reported  on  this  point,  but  the  Court,  long  after  the  record  was 
closed,  ordered  the  pursuer  in  the  Inner-House  to  lodge  a  specific 
condescendence  of  his  grounds  of  action,)  Boswell  v.  Ogilvyy  6th 
Dec.  1848,  xi.  D.  185. 

Monro,  contra.  The  motion  is  incompetent  under  the  Judica- 
ture Act.  This  is  an  amendment  of  the  libel  after  the  record  is 
closed,  which  is  quite  inadmissible.  The  case  of  17.  v.  B.,  6th 
March  1845,  is  directly  in  point.    No  res  noviter  is  alleged. 

LoBD  Andebson.  The  libel  here  is  both  the  libel  or  initial 
writ,  and  the  record,  but  that  does  not  appear  to  help  the  pursuer's 
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June  15. 1S52.  motion.     No  doubt  the  Court  have  in  various  cases  cited  by  the 
TT/         pursuer,  ordered  records  to  be  opened  up,  where  that  appeared 

Deans,  &c.  indispensible  for  the  justice  of  the  case.  In  all,  or  at  least  in  al- 
most all  of  these  cases,  the  order  to  make  the  statements  more  specific 
was  made  agidnst  the  party  whose  statements  were  too  vague,  and 
not  on  his  own  motion,  as  in  the  present  case  with  which  I  have 
to  deal.  Sitting  in  the  Outer-House  I  would  not  readily  make 
such  an  order  in  any  case,  seeing  the  stringent  rules  in  the  Judica- 
ture Act  on  the  subject  of  closed  records,  as  to  additions  of  fdcU 
(not  of  plea^)  after  closing,  but  in  this  instance,  I  do  not  think 
the  permission  is  required  for  the  justice  of  the  case. 
Motion  refused,  with  three  guineas  by  way  of  expenses. 

WWioan  HuiUy  W.S.,  Pursuer's  Agent. 

Sttia  and  Campbell^  W.S.,  Agents  for  Defenders. 


FIRST  DIVISION. 
No.  319.  Maclainb  r.  Maclainb. 

Reductionr^Bigistration^^SasiM — Presentment — IkUe. — The  date  in  the 
Minute  book  of  the  presentment  of  a  sasine,  and  not  the  date  on  which 
the  sasine  is  actually  recorded,  is  the  proper  date  of  the  deed. 

Jane  16. 1852.  This  was  an  action  of  reduction-improbation,  and  declarator, 
^  V^.^^'  at  the  instance  of  Donald  Maclaine,  Esq.  of  Lochbuy,  against 
Maclaine.  himself  and  others.  In  1776  Archibald  Maclaine  of  Lochbuy 
executed  an  entail,  under  which  Captain  Murdoch  Maclaine,  the 
pursuer's  grandfather,  was  called  to  the  succession.  That  deed 
contained  effectual  prohibitions,  inter  alia^  against  contracting 
debts,  and  a  resolutive  clause,  declaring  *'  that  the  contravener 
and  the  descendants  of  his  body*'  should,  ipso  factOy  forfeit  the 
succession.  The  deed  was  registered  on  18th  January  1785,  but 
the  prohibition  against  the  contraction  of  debt  was  not  repeated 
in  any  of  the  charters  or  infeftments  in  favour  of  the  grandfather 
or  father  of  the  pursuer.  In  1785  the  succession  opened  to  Cap- 
tain Murdoch  Maclaine,  and  the  first  of  the  writings  now  challenged 
is  a  crown-charter  of  resignation  in  his  favour  proceeding  on  the 
procuratory  contained  in  the  deed  of  1776.  On  the  charter  of 
1785  Captain  Murdoch  Maclaine  was  infeft  on  15th  October 
1785,  and  his  infeftment  was  recorded  in  the  General  Register  of 
Sasines  in  December  following.  The  relative  entry  in  the  Minute- 
book  of  the  General  Register  of  Sasines  is  as  follows: — **  1 0th 
Dec.  1785 — 'tween  11  and  12 — Sa.   Murdoch  Maclaine  of  Loch- 
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1>uy,  Esq.  of  the  baroDy  of  Moy,  dated  IGth  Oct.,"  &c.     In  the  June  16. 1852. 
book  of  the  record,  to  which  the  minute-book  is  an  index,  the,,  ,  . 

.     -  ,,  Nfaclame  r. 

sasine  is  fally  engrossed,  but  the  date  prefixed  is  ^^  the  16th  day  Maciaine. 
of  December  1785  years,  between  the  hours  of  eleven  and  twelve 
before  noon,"  which  is  beyond  the  sixty  days  from  the  date  of 
the  sasine,  within  which  it  must  be  recorded.  Captain  Murdoch 
Maciaine  was  succeeded  by  the  pursuer's  father,  who  died  in 
1844.  During  his  possession  he  contracted  debts  to  various  cre- 
ditors. An  action  of  adjudication  was  brought  at  the  instance  of 
one  of  them;  and  in  1846  it  was  decided  that  the  investitures  of 
the  estate  were  insufficient  to  protect  it  against  the  contraction  of 
debt,  and  decree  of  adjudication  was  accordingly  pronounced. 
After  the  death  of  the  pursuer's  father,  the  whole  estates,  real 
and  personal,  were  sequestrated  for  behoof  of  his  creditors ;  and 
by  a  subsequent  act  and  warrant,  the  lands  and  barony  were  de- 
clared to  b6  transferred  to,  and  vested  in  Archibald  Borthwick, 
who  had  been  appointed  trustee,  and  who  is  also  one  of  the  de- 
fenders in  the  present  action  of  reduction.  The  various  deeds 
sought  to  be  reduced,  and  the  several  pleas  of  parties,  need  not 
be  specified,  as  the  case  turned  on  the  question  whether  the  sasine 
of  15th  October  1785  was  duly  recorded.  Two  objections  were 
taken  to  it.  The  pursuer  contended,  1st,  That  the  16th  December, 
and  not  the  10th  December,  must  be  held  to  be  the  date  of  regis- 
tration, and  consequently,  that  the  sasine  was  not  duly  registered  ; 
and,  2d,  That  it  is  not  regularly  booked,  inasmuch  as  an  essential 
part,  viz.,  that  which  set  forth  the  month  and  the  day  of  the 
month,  and  the  year  of  the  King's  reign,  is  not  written  in  the  body 
of  the  register,  but  appears  in  the  form  of  a  marginal  note,  not 
subscribed  or  authenticated. 

In  support  of  the  first  objection,  the  pursuer  founded  on  the 
provision  in  the  Act  1617,  that  extracts  from  the  register  shall 
**  mak  as  great  faith  as  the  principallis  except  in  case  of  improba- 
tion."  With  regard  to  the  second,  no  averment  was  made  of  the 
record  having  been  unduly  tampered  with. 

The  defender  pleaded,  inter  aUa^  that  the  pursuer  had  no  title 

to  pursue. 

The  Lord  Ordinary  (Wood)  sustained  the  pursuer's  title,  but 
held  that  the  sasine  was  duly  and  sufficiently  recorded  within  sixty 
days  from  its  date,  and  therefore  assoilzied  the  defender.  In  a 
note  appended  to  hb  interlocutor,  his  Lordship-  remarked,  that 
«<  the  whole  system  of  registration  of  sasines  is  matter  of  statutory 
enactment,  and  it  is  one  which  has  been  progressively  developed 
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June  16. 185?.  by  acts  passed  from  time  to  time  to  improve  and  perfect  it.'' 
x/r^^^y^^^    And  after  commenting  on  the  various  statutes  regulating  ve- 
Maciaine.       gistration,  he  states,  ^*  No  doubt  the    entry  in  tlie  minute- 
book  is  not,  per  se,  sufficient  to  complete  the  registration.    There 
must,   in    addition   to    that,   be  a  sriraequent  engrossment  of 
the  whole  instrument  in  the  record  itself.     The  two  together  are 
necessary  to  complete  the  act  of  registration ;  for  although  a  prac- 
tice had  prevailed,  and  was  even  in  a  certain  degree  sanctioned 
by  the  statute  1686,  c.  19,  of  not  fully  recording  the  instrument, 
it  was  prohibited,  and  the  full  entry  of  the  instrument  enjoined  by 
the  Act  1696,  c.  18.     But  still  that  did  not  affect  the  date  on 
which  the  preference  was  to  depend,  consequently,  although  de 
facto  the  instrument  was  not  actually  recorded  till  beyond  the  sixty 
days  of  its  date,  no  objection  could  thence  arise  to  the  regbtration, 
if  it  had  been  presented  within  the  sixty  days*     Therefore,  if  the 
prefix  of  a  date  in  the  record-book  to  the  instrument,  as  there  en*- 
grossed,  had  been  required,  it  could  not,  consistently  with  the 
object  in  view,  have  been  the  date  of  the  operation  of  cngromnffy 
but  must  have  been  the  date  on  which  the  sasine  had  been  pre^ 
tented  to  the  keeper,  so  that  in  prefixing  a  date,  it  could  only  be 
ime  taken  or  transcribed  from  the  Minutb-Book,  and  not  the  date 
of  the  fact  of  recording.     And  accordingly,  when  the  keepers  do 
(although  not  required  by  the  statute)  prefix  a  date  in  the  regbter 
to  the  record  of  the  instrument,  (which,  in  the  case  of  Adam^  19th 
June  1810,  F.  C.  was  characterized  by  President  Blair  as  an  un- 
necessary and  bad  practice,)  it  is  not  the  date  of  the  res  yesta  of 
engrossing  the  instrument,  but  the  date  on  which  it  was  presented 
to  the  keeper,  and  which  was  then  *  expressed'  in  the  minute-book 
in  terms  of  the  statute.     Thus,  in  the  present  instance,  the  16th 
December  1786,  the  date  prefixed  to  the  booking  of  the  sasine,  ex- 
pressly bears  to  be  the  date  on  which  the  same  was  presented  by 
John  Greig,  writer  in  Edinburgh.     Such  being  generally  the 
nature  of  the  statutory  regulations  for  the  registration  of  sasines, 
the  Lord  Ordinary  is  of  opinion  that  the  date  in  the  minute-book 
must  be  held  to  be  the  ruling  date."     In  the  register,  the  sasine 
in  question  is  preceded  by  a  renunciation,  dated  9th  December, 
and  followed  by  a  sasine,  dated  10th  December,  all  which  *^  shews 
very  clearly  that  the  16th  December  prefixed  to  the  sasine  in 
favour  of  Murdoch  Maclaine  of  Lochbuy,  was  a  mere  clerical 
error."     .    •    •     *^  The  Lord  Ordinary  thinks  that  the  part  of 
the  instrument  written  on  the  margin  must  be  held  to  be  duly  re* 
corded  as  well  as  all  the  rest."     .    •    •     And  certain  other  ob- 
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jections,  such  as  "  that  Maclaine  is  written  in  the  minute-book JuneiC;i852. 
*  Maclean/    •    .     .  appear  to  require  no  remark."  ._  .  . 

Maclaine  reclaimed.  Maclaine. 

Shand  for  the  reclaimer,  referred  to  the  cases  of  Macqueen  v. 
Naime^  23d  January  1824 ;  Speirs  v.  Dermistoun^  16th  November 
1824,  3  S.,  p.  285;  Adam  v.  Duthie,  19th  June  1810,  F.  C; 
Drummondy.  Ramsay^  24th  June  1809,  F.  C. ;  Bell's  Comroen. 
taries,  I.  679. 

Walker  for  the  trustee. 

Hector  and  the  Dean  of  Faculty  for  the  other  defenders. 

The  Court  were  of  opinion  that  it  would  be  dangerous  to 
depart  from  the  doctrine  laid  down  by  the  Lord  Ordinary ;  and 
they  pronounced  the  following  interlocutor : — ^*  The  Lords  having 
considered  the  reclaiming  note,  .  •  .  and  having  fully  heard 
the  counsel  for  the  reclaimer,  refuse  the  prayer  of  the  said  re- 
claiming note,  and  adhere  to  the  interlocutor  of  the  Lord  Ordi- 
nary, reclaimed  against ;  Find  the  defender  Archibald  Borthwick 
entitled  to  additional  expenses,"  &c. 

Shand  and  Farquhar^  W.S.,  Keclaimer's  Agent 

Huni^,  Blair,  and  Cowan,  V(J&,,  \  Defender's  Agents 
David  Douglas,  W.S.,  /  ^^*^°^^'  '  ^^^"*'' 


FIRST  DIVISION. 

Petition,  R.  S.  C.  Aitchison  Alexander.  ^q^  320. 

11  and  12  Vkt  c,  ^^^^Diaeniail-^CoMentmg  Heirs — Alienage — Dis- 
qual^ication. — ^In  a  pedtioQ  for  disentail,  the  third  substiiate  heir  under 
the  entail  being  married  to  an  American  subject  who  was  an  alien,  and  her 
children  having  been  bom  in  America,  the  next  heir  was  called  as  one 
of  the  three  parties  whose  consent  was  required.  A  curator  having 
been  appointed  on  behalf  of  the  children,  lodged  a  minute  to  the  effect 
that  they  had  no  interest  to  oppose  the  petition,  and  an  attestation  of 
their  alienage  by  their  parents  was  produced  in  process : — Held  that  no 
further  proceedings  were  necessary  to  protect  their  interest,  and  that  the 
application  might  be  granted. 

This  was  a  petition  for  disentail  of  the  estate  of  Airdrie,  and  June  16.  I852. 
was  reported  to  the  Court  by  the  Lord  Ordinary  (Cowan)  under  ^  ^*--r— ^ 

.  .  ri-i-»TJi_»»         J.  Petition, 

the  following  circumstances,  as  set  lorth  m  his  Liordship  s  note : — Alexander. 
All  the  procedure  is  reported  to  have  been  correctly  carried 
through,  subject  to  an  obserration  by  the  reporter,  on  a  matter  to 
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Jane  18. 1852.  vrhich  he  has  properly  directed  the  attention  of  the  Lord  Ordinary 
Petitionl^     and  the  Court.  .  It  is,  that  the  consents  from  the  three  heirs-6ub- 
Aiexaoder.     stitute  next  entitled  to  succeed,  are  regular  only  on  the  supposition 
that  another  party  nearer  in  blood  is  excluded  from  the  succession 
by  alienage.    The  reporter  thus  states  the  matter : — ^^  It  appears 
that  the  third  substitute  heir  who  is  called,  would  not,  in  ordinary 
circumstances,  have  been  one  of  the  parties  whose  consent  was 
required,  because  her  elder  sister,  Mrs  Lucy  Alexander  or  Waller, 
who  is  called  as  the  second  substitute  heir,  is  stated  to  have  issue, 
and  one  of  her  children  would,  according  to  the  destination  in  the 
entail,  have  been  one  of  the  three  nearest  substitute  heirs.     But  it 
is  stated  that  the  husband  of  Mrs  Waller  is  an  American  subject, 
and  an  alien,  and  that  her  issue  by  him  having  been  bom  fiirth  of 
the  kingdom,  are  incapable  of  succeeding  to  the  said  entailed 
estates.    Mary  Alexander,  the*  sister  of  the  petitioner,  is  there- 
fore caUed  as  the  heir  of  entail  next  entitled  to  succeed  after  Mrs 
Waller.^    As  the  fact  of  alienage  was  not  supported  by  any  evi- 
dence in  process,  the  Lord  Ordinary  has  required  such  evidence 
to  be  produced ;  and  an  attestation  by  Mr  Waller,  the  husband 
of  the  petitioner's  sister,  and  by  Mrs  Waller  herself,  has  in  conse- 
quence been  obtained ;  and  that  these  are  in  the  handwriting  of 
the  parties  respectively,  has  been  certified  to  the  satis&ction  of  the 
Lord  Ordinary.    Presuming  this  evidence  of  the  fact  to  be  satis- 
fitctory,  the  question  is,  whether  the  birth  in  America  of  Mrs 
Waller's  ohild  excludes  that  child  from  the  succession  ?  and  as 
this  point  does  not  appear  to  have  been  decided  in  Scotland, — 
although  determined  in  England,  Doe  v.  Jones^  4  Termly  Reports, 
p.  300,  the  Lord  Ordinary  has  deemed  it  right  to  submit  the 
matter  in  this  form  to  the  Court  for  their  decision.    The  statute 
4  Geo.  n.  cap.  41,  sect.  1,  explains  the  prior  statute  of  Queen 
Anne,  relating  to  the  children  of  natural  bom  subjects  of  Great 
Britain,  in  terms  which  apply  only   to  children   whose  fathers 
were  natural  bom  subjects ;  and  to  the  same  effect  is  the  statute 
13  Geo.  m.,  c.  2ir 

A  curator  ad  litem  had  been  duly  appointed  to  Mary  Alexander, 
in  terms  of  §  31  of  the  statute.  A  curator  had  also  been  appointed 
to  the  children  of  Mrs  Waller,  who  lodged  a  minute  to  the  effect 
that  they  had  no  interest  to  oppose  the  application. 

G.  Patton  for  the  petitioner,  argued  that  the  requirements  of  the 
statute  had  been  sufficiently  complied  with,  Dundasj  November 
13.  1839. 

The  LoBD  President.  We  are  in  the  position  of  hearing  par- 
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ties  who  are  not  before  us,  further  than  by  a  curator,  who,  how-Junol6.  I8r»2. 
ever,  has  had  an  opportunity  of  making  the  necessary  enquiries,     ^T^^**^ 
and  we  are  called  in  a  very  summary  way  to  hold  that  they  have  A?<awldcr. 
no  interest  to  oppose  the  petition.     As  at  present  advised,  I  think 
that  the  view  taken  by  the  petitioner  is  properly  the  correct  view 
of  the  case.    We  have  done  all  in  our  power  to  protect  these 
parties,  by  appointing  a  curator,  and  we  can  do  no  more. 

Lord  Cuninqhame.  I  am  of  the  same  opinion.  We  must 
presume  that  the  curator  appointed  took  every  means  to  satisfy 
himself  that  there  was  no  object  in  opposing  the  petition ;  and 
that  being  the  case,  the  application  is  in  proper  form,  and  may  be 
granted. 

Lord  Ivoby.  I  do  not  say  that  I  differ.  It  is  difficult  to  see 
what  other  course  can  be  taken  than  that  proposed  to  be  taken. 
At  the  same  time  this  is  a  very  peculiar  case,  and  what  we  are  now 
to  do,  is  to  disfranchise,  without  any  conclusions  being  taken 
against  them,  and  without  their  being  called  into  Court,  parties 
whose  interest  may  hereafter  become  of  great  importance  with 
regard  to  the  question  now  raised.  Looking  to  this  entail,  on  the 
face  of  which  we  see  there  are  other  heirs  and  nearer  heirs 
than  those  whose  consents  are  given,  I  have  some  doubt  whether 
we  are  entitled  to  engraft  in  this  incidental  and  somewhat 
irregular  manner,  another  process  forfeiting  the  rights  of  parties 
not  substantially  called  to  the  case.  It  would  have  been  more 
satisfactory  had  an  action  of  declarator  been  raised,  by  which  the 
disqualification  of  these  parties  would  have  been  judicially  fixed. 
At  present  this  disqualification  is  not  so  fixed,  and  I  doubt  whether 
a  mere  curator  ad  litem  can,  by  any  minute,  bar  these  parties  from 
stating  any  plea  which  they  may  be  advised  to  urge.  On  the 
other  hand,  we  have  no  distinct  or  precise  proof  of  the  fact  on 
which  we  are  to  dispose  of  this  case  at  all.  We  have  no  proof  of 
the  facts  which  are  to  affect  the  interest  of  these  children ;  and  I 
doubt  whether  the  case  we  are  to  deal  with  in  this  shape  is  such 
as  to  entitle  us,  without  positive  evidence  of  the  fact,  to  oust  these 
parties  from  the  case. 

I  express  these  doubts  with  diffidence ;  and  I  do  not  wish  to 
be  understood  as  differing  absolutely  from  the  opinion  already  pro- 
nounced. 

Petition  granted. 

Walker  and  Melville^  W.S.,  Agents. 
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SECOND  DIVISION. 

No.  321.  Watt  v.  Duff. 

Lease — Death  of  Tenant  beftne  Expiry — His  Hei3'  absent — New  Tenant — 
Surplus  Bent, — B.,  the  tenant  of  a  small  farm,  having  died  three  years 
before  the  expirj  of  his  lease,  and  no  heir  appearing  to  take  it  up.  A.,  the 
landlord,  relet  the  farm  on  a  new  lease  for  twenty-one  years,  at  a  higher 
rent  than  that  which  he  drew  from  B.  Afler  the  expiry  of  the  three 
years  which  B.'s  lease  had  to  run,  C.  his  heir,  who  had  been  abroad, 
appeared,  and  claimed  from  the  landlord  the  surplus  rent  for  the  three 
years,  which  he  had  drawn  from  the  new  tenant : — Held  that  the  claim 
could  not  be  sustained. 

"^"Ci^^^'  The  defender,  by  a  lease  dated  7lh  March  1832,  let  to  the  late 
Watt  V.  Duff.  John  Watt,  a  small  farm  called  the  Hill  of  Gerbity,  for  a  term 
which  expired  at  Whitsunday  1851.  The  rent  payable  for  the 
possession  under  this,  which  was  an  improving  lease,  was  L.4, 
10s.  from  Whitsunday  1841 ;  and  the  tenant  had  a  claim  for  melio- 
rations to  the  extent  of  two  years'  rent  of  the  possession.  Watt 
died  on  the  28th  May  1848.  His  widow  continued  for  a  few 
months  in  possession  ;  but,  in  September,  a  new  lease  was  granted 
by  the  defender  to  a  person  of  the  name  of  Grant,  for  nineteen 
years,  from  Whitsunday  1848,  at  a  rent  of  L.15,  lOs.,  Grant  set- 
tling with  the  widow  for  meliorations  and  grass  seeds,  &c. 

The  pursuer,  who  is  the  son  of  Watt,  was  then  abroad.  No- 
body appeared  to  take  any  charge  of  his  interest.  He  did  not 
return  to  this  country,  nor  intimate  any  claim  to  the  landlord,  in 
connection  with  the  lease,  till  May  1851.  Thereafter  he  brought 
the  present  action,  concluding  for  payment  of  L.46,  lOs.,  being 
the  rents  drawn  by  the  defender  under  the  new  lease  for  the  three 
years  preceding  Whitsunday  1851,  under  deduction  of  L.13,  lOs., 
the  rent  payable  by  Watt  under  the  original  lease,  and  for  the 
amount  of  meliorations  due  to  the  tenant. 

The  defender  averred  that  the  pursuer's  mother  continued  in 
possession  till  Martinmas  1848 ;  that  she  then  sold  off  the  whole 
stock  and  cropping  of  the  farm,  and  deserted  the  possession ;  and 
that  there  were  claims  against  the  tenant  and  his  representatives 
for  non-implement  of  his  obligations.  He  further  averred  that 
no  such  rent  as  L.15,  lOs.  could  have  been  obtained  for  a  lease 
of  two  or  three  years  only.  These  facts  were  denied  by  the  pur- 
suer. 

The  defender  pleaded,  that  not  being  bound  to  allow  the 
possession  in  question  to  lie  waste,  he  was  bound  to  relet  it^  and 
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the  pursuer  uot  having  appeared,  or  made  any  claim  until  the  ex- June  1 8. 1852. 
piry  of  the  lease  with  his  father,  he  can  qualify  no  loss  from  the  ^^^^  ^  j^^^^ 
defender  not  having  allowed  the  possession  to  lie  waste. 

By  a  minute,  dated  3d  February  1852,  the  defender  offered  to 
the  pursuer  the  sum  of  L.8,  ISs.,  for  meliorations,  being  the 
amount  which  had  been  already  paid  to  the  widow,  and  within  five 
shillings  of  the  sum  which  could  be  claimed  for  meliorations  under 
the  original  lease  to  Watt. 

The  Lord  Ordinary  (Rutherfurd)  decerned  against  the  de- 
fender for  the  L.8,  15s.  offered  for  meliorations,  and,  quoad  vUra^ 
assoilzied  him  from  the  conclusions  of  the  action. 

In  his  note  the  Lord  Ordinary  says,  '*  if  the  landlord  had  done  • 

nothing,  he  would  not  only  have  lost  the  rent  under  Watt's  lease, 
but  a  claim  of  damage  would  have  arisen  in  respect  of  the  deserted 
possession,  and  the  pursuer,  if  he  had  represented  his  father,  would 
have  been  responsible  for  rents  and  damages.  The  Lord  Ordinary 
does  not  see  that  the  landlord  was  under  any  necessity  for  managing 
for  behoof  of  the  absent  heir,  and  necessarily  at  his  own  immediate 
expense  and  risk.  By  taking  the  matter  in  his  own  hands,  he  may 
have  incurred  responsibility  if  the  heir  could  show  damage  ;  but, 
by  the  course  adopted,  the  heir  was  saved  from  liability  in  dama* 
ges.  If  the  landlord  got  an  increase  of  rent  upon  a  new  lease 
for  nineteen  years,  that  advantage  was  not  obtained  to  the  detri-. 
ment  of  the  heir." 

The  pursuer  reclaimed  ;  and  at  advising, 

The  Lord  Justice-Clerk.     The  claim  of  the  pursuer  appears 

to  me  to  be  well  founded.     I.  As  to  the  meliorations.     Any  sum 

paid  to  the  widow  was  paid  without  any  title  or  warrant ;  and  the 

defender  seems  to  be  aware  that  the  amount  must  be  paid  to  the 

pursuer.     2.  As  to  the  surplus  rents,  the  pursuer  is  entitled  to 

the  same.     Even  in  a  lease  with  a  clause  for  forfeiture  on  account 

of  non-residence,  it  has  been  held,  {Stirling^  June  29.  1813,)  that 

proper  time  must  be  allowed  for  the  heir's  return,  if  abroad  when 

the  succession  to  the  lease  opens  to  him.     In  this  case  there  was 

the  ordinary  obligation  on  the  tenant  to  crop  and  work  the  farm 

properly.     The  course  which  the  landlord  took  was  a  very  natural 

oi)e,  and  certainly  the  best  for  the  good  management  of  the  farm ; 

and  the  best,  therefore,  for  the  interests  of  the  landlord.     But  on 

the  other  hand,  no  fault  is  found  or  averred  against  the  pursuer. 

The  delay  before  he  appears,  is  not  shown  to  have  arisen  from 

neglect  of  his  interests  and  his  rights  in  knowledge  of  his  father's 

death,  nor  is  it  averred  to  be  such.     But  whether  or  not,  the  land- 

2  l2     . 
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June  17. 1^52. lord  has  thus  drawn  surplus  rent,  by  so  letting  the  farm  advan- 
WfttTr  Duff.  t*^g®ou8ly  for  himself,  during  the  years  when  the  old  lease  had  not 
expired,  nor  been  forfeited  or  brought  to  an  end,  and  when  the 
son's  title  and  right  subsisted*  Hence  it  follows,  that  he  cannot 
put  into  his  own  pocket  that  surplus  rent.  Nothing  is  averred  to 
raise  this  sort  of  case,  viz.,  that  the  surplus  rent  was  the  result 
of  any  outlay  by  the  landlord*  His  act  of  letting  the  farm,  no 
doubt,  produced  it.  But  that  act  of  letting  at  once  on  a  long  lease 
(taking  his  chance  of  the  heir  challenging  and  coming  home,)  was 
highly  for  his  own  interest.  I  cannot  find  any  ground  on  which 
the  landlord  can  keep  diat  surplus  rent,  the  pursuer  not  being  in 
fact  or  in  law  to  blame  in  any  respect. 

Lord  Mbdwyn.  I  think  I  should  arrive  at  a  more  satisfactory 
conclusion,  if  the  facts  averred  by  the  defender,  but  denied  and 
unascertained,  were  admitted  to  proof;  and,  as  I  understand, 
probation  has  not  been  renounced  here.  When  the  widow  aban- 
doned the  possession,  and  no  one  appeared  to  claim  for  the  heir,  I 
cannot  conceive  that  the  landlord  was  bound  to  leave  the  farm 
waste,  neither  do  I  think  he  was  obliged  to  apply  for  judicial 
authority  to  entitle  him  to  put  a  new  tenant  in.  I  admit,  that 
the  heir  being  abroad,  some  little  time  should  be  allowed  for  him 
to  hear  of  the  death  of  his  father,  and  make  his  claim ;  but  when, 
as  it  is  alleged,  he  was  only  at  Gibraltar,  and  never  appeared  till 
after  three  years,  and  made  no  claim  till  then,  I  must  infer  that 
he  never  meant  to  claim,  or  undertake  the  responsibility  of  repre* 
senting  his  father,  and  the  risk  of  farming ;  at  all  events,  that  he 
must  have  led  the  landlord  to  suppose  he  left  him  to  dispose  of 
the  farm  as  he  pleased.  The  landlord  i^pears  to  have  acted 
with  the  most  perfect  bona  Jides ;  and  I  may  add,  that  in  the 
circumstances  of  the  case,  I  do  not  think  that  any  blame 
attached  to  the  landlord,  if  it  did  not  occur  to  him  that  there 
might  be  an  heir  to  the  lease,  and  so  did  not  himself  inquire 
if  there  was  one.  And  I  cannot  think  that  the  heir  now  ap- 
pearing can  be  entitled  to  the  excrescent  high  rent  got  upon  a 
nineteen  years'  lease  from  another  tenant,  which  must  be  much 
higher  than  he  could  have  made  of  the  possession,  when  the  ut- 
most he  could  have  reaped  was  the  profit  for  three  years,  after 
paying  L.4,  10s.  of  rent,  if  he  had  in  due  time  attended  to  his  own 
interest,  by  letting  the  landlord  or  his  factor  know  that  he  was 
coming  home  to  enter  into  possession. 

Lord  Cockburn.  The  defender  in  this  case  saw  the  farm 
abandoned.     It  was  lying  waste,  in  so  far  as  any  tenant  was 


No.  321.  COURT  OF  SESSION.  865 

concerned.      What  was  the  landlord  to  do  in  this  situation  ?  June  17. 1852. 

He  was  certainly  not  bound  to  act  as  a  manager  for  the  heir„,        ^  ^ 
V         i_       1  .  1    1  •  1.      ,  ,  .       Watt  V,  Duff. 

— who,   though   entitled,  was   not   obhged   to   take   possession. 

I  think  that  he  was  most  clearly  entitled  to  consider  the  farm 
as  abandoned,  and  to  proceed  as  if  the  lease  was  at  an  end. 
In  point  of  fact  it  was  at  an  end,  by  the  dereliction  of  the  party 
entitled  to  take  it  up.  It  is  not  said  that  the  landlord  had 
done  anything  wrong  in  granting  the  new  tack.  It  is  admitted 
that  he  was  entitled  to  do  so.  And  it  is  also  admitted  that  the 
heir-tenant  was  wrong,  if  he  meant  to  take  up  the  remnant  of  the 
original  lease,  in  not  doing  so.  Why  then  is  the  party  who  was 
entirely  right,  to  pay  the  party  who  was  entirely  wrolig  ?  The 
answer  is,  that  the  landlord  was  benefited  by  the  new  lease,  and 
that  during  the  remaining  years  of  the  old  lease,  this  benefit  be- 
longed to  the  heir.  I  cannot  think  this  sound — indeed,  I  can 
scarcely  comprehend  it.  I  cannot  conceive  how  the  heir,  who  had 
practically  brought  the  first  lease  to  a  conclusion,  by  deserting 
the  premises,  should,  after  this,  be  entitled  to  found  on  that  lease 
at  all ;  nor  can  I  conceive  what  connection  he  had  with  a  rise  of 
rent,  which  was  not  got  on  account  of  the  three  last  years  of  the 
lease.  The  landlord  would  unquestionably  have  been  entitled  to 
have  kept  the  three  first  years  of  the  new  lease,  at,  or  even  below 
the  old  rent,  and  the  heir  would  have  had  nothing  to  say.  I  can 
conceive  no  ground  on  which  the  heir  can  first,  by  his  conduct, 
compel  the  landlord  to  go  into  a  new  arrangement,  and  can  then 
claim  to  be  recompensed  for  his  own  wrong.  According  to  this, 
a  man  may  take  leases  of  several  farms,  or  dwelling-houses,  and 
then,  after  compelling  the  landlords,  by  his  desertion  of  them  all, 
to  relet  them,  may  make  a  good  thing  of  it,  by  calling  them  to 
account  for  whatever  surplus  rents  new  tenants  may  have  given. 
And  this  might  be  a  good  trade.  I  think  the  pursuer's  demand 
ought  not  to  be  entertained. 

Lord  Murray.  I  admit  that  the  landlord  was  not  obliged  to 
leave  the  farm  abandoned  and  deserted,  looking  for  his  remedy 
against  bis  tenant  resident  abroad ;  but  was  entitled  to  take  mat- 
ters into  his  own  hands,  and  act  as  he  did,  bona  fide.  He  was  not 
obliged  to  be  at  any  expense  or  risk,  and  he  did  not  incur  any  re- 
sponsibility by  what  he  did.  But  the  lease  was  not  legally  put  an 
end  to  or  transferred ;  and  during  the  period  of  that  lease  the 
landlord  drew  an  increase  of  rent.  There  my  difficulty  arises. 
The  increased  rent  was  produced,  as  far  as  appears,  without  any 
apparent  outlay.     The  landlord  entered  by  a  necessary  and  bona 
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•lime  17.  \S52.jide  arrangement  perfectly  justifiable.  He  ought  to  be  protected 
W  tt  ^^ff  ^S*^°^^  '^ss ;  but  has  he  any  right  to  draw  a  higher  rent  while  the 
old  lease  subsisted  ?  The  question  comes  to  be — to  whom  ought 
that  increased  rent  to  belong?  The  law  of  Scotland  holds 
that  a  'lease  subsists  until  it  is  legally  terminated.  In  the 
case  of  Stirling^  there  was  even  an  irritancy  if  the  tenant 
should  not  be  resident  and  cultivate  the  lands ;  the  tenant 
remained  in  America.  It  was  then  held  that  the  lease  sub- 
sisted although  the  tenant  was  in  America.  Even  in  these 
circumstances,  the  tenant  was  allowed  time  to  consider  whether 
he  would  take  up  the  farm.  There  was  no  such  clause  in 
this  lease,  and  it  subsisted  for  all  the  years  for  which  it  had 
been  granted ;  therefore  the  right  of  the  heir  {in  tittdo  of  the  lease) 
to  the  increased  rent  remained  good  as  tenant  of  a  lease  not  legally 
put  an  end  to,  and  the  landlord  has  no  right  to  that  increased 
rent  by  the  law  of  Scotland.  While,  therefore,  the  landlord  was 
justified  in  taking  the  course  which  he  adopted,  without  the  inter- 
vention of  judicial  authority ;  yet  the  circumstance  did  not  give 
him  any  right  to  the  lease,  or  to  profit  by  what  he  not  improperly 
did,  in  the  circumstances  of  the  case.  He  ought  not  to  be  sub- 
jected to  any  loss ;  but  he  has  no  legal  or  equitable  title  to  be  a 
gainer. 

The  Judges  of  the  Second  Division  being  equally  divided,  the 
case  was  ordered  to  be  debated  before  three  Judges  of  the  First 
Division. 

Moncreiff  BXiA  Buchanan  were  for  the  reclaimer. 
Ross  was  for  the  respondent. 

Some  difficulty  being  expressed  by  the  Court,  from  the  state  of 
the  record,  in  which  statements  were  made  by  the  defender,  as 
to  his  knowledge  of  the  heir*s  existence,  &c.,  which  were  not 
admitted  or  proved,  parties  agreed  to  renounce  probation,  and 
allow  judgment  to  be  pronounced  on  the  facts  as  admitted. 

LoRO  President.  In  the  circumstance,  I  don*t  think  it 
was  incumbent  on  the  landlord  to  have  made  application  to  the 
Judge  Ordinary  for  judicial  management.  He  took  possession  of 
the  property  by  letting  it  fairly.  Now,  in  regard  to  this  claim  of 
the  heir,  1st,  he  was  either  ignorant  of  his  father's  death,  till 
after  expiry  of  the  lease,  and  if  so,  it  is  plain  he  never  could  have 
made  anything  of  the  lease,  consequently  he  has  sufiered  no  loss. 
Or,  if  he  knew  of  his  father's  death,  why  did  he  not  come  to  take 
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possession  of  the  lands  ?    In  that  case  he  is  not  entitled,  having  ji^j^e  17. 1852. 
kept  himself  free  from  all  risk  to  come  forward  now,  and  claim    ^^^v^^ 
the  benefit.     Supposing  the  landlord  had  laboured  the  land  him-    ^^^*^'    ^  ' 
self,  the  tenant  could  never  have  demanded  an  accounting.     But 
letting  them  for  a  rent,  the  tenant  not  being  in  a  position  to 
benefit  by  the  land,  is  he  any  more  bound  to  account  for  the  sur- 
plus rent  ?    If  the  landlord  has  obtained  a  profit,  it  is  not  at  the 
expense  of  the  tenant,  and  his  bona  fides  is  not  impeached. 

Lord  Cuninuuamb.  I  concur.  I  proceed  generally  on  the 
view,  that  looking  to  the  situation  of  parties,  when  John  Watt 
died,  and  to  the  then  abandonment  of  the  small  pendicle  held  by 
him,  it  is  difficult  to  see  what  course  any  landlord  could  have  fol- 
lowed than  that  which  the  pursuer  did.  It  was  suggested  that 
he  might  have  applied  to  the  Sheriff  to  name  a  manager  of 
the  farm,  for  behoof  of  all  contingently  interested.  But  I  do 
not  know  of  any  precedent  for  such  an  application,  under  such 
circumstances  as  the  present.  And  I  rather  think  that  that 
sort  of  interference  must  have  been  attended  with  expense  and 
hazard  to  all  interested,  which  they  were  not  bound  to  undertake. 
In  a  separate  view,  the  heir's  claim  seems  altogether  untenable 
in  law.  The  small  possession  held  by  John  Watt  was  to  him  and 
his  heirs  only  for  twenty-one  years.  It  is  a  settled  point  of  law 
that  such  a  right  does  not  pass  to  assignees  and  suh^tenants.  The 
pursuer,  therefore,  being  in  a  foreign  country,  was  unable  to 
occupy  and  cultivate  the  farm,  but  claims  the  rent  offered  by  a 
new  tenant  for  an  extended  term  of  years  ;  he  is  thus  plainly  seek- 
ing the  benefit  of  assignation,  from  which  the  original  contract 
expressly  secludes  him.  He  is  in  no  view  entitled  to  the  profit  of 
a  personal  occupant,  when  he  was  engaged  in  other  employment 
in  Portugal.  Lastly,  I  can  find  no  indication  of  any  mala  fides 
in  the  defender  in  resuming  this  deserted  pendicle. 

Lord  Ivort.  I  agree.  I  think  the  tenant  here  has  no  claim 
for  the  lucrum  made  by  the  landlord.  It  is  not  a  lucrum  neces- 
sarily connected  with  the  fruit  of  the  subject,  but  the  result  of  a 
speculation  into  which  the  landlord  entered.  The  three  last  years 
of  a  lease  are  the  least  favourable  generally  for  the  tenant.  He 
has  generally  to  leave  the  subject  in  good  order,  and  they  are  the 
years  in  which  he  generally  makes  least.  When  a  subject  is 
abandoned  by  a  tenant,  the  landlord  is  under  no  legal  obligation  to 
look  after  the  interest  of  the  tenant's  representatives.  And  if  he 
finds  no  one  taking  care  of  it,  I  cannot  say  he  is  not  entitled  to 
enter  on  possession.     The  speculation  in  which  the  landlord  has 
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June  17. 1852.  entered  might  have  turned  out  for  loss.     The  tenant  would  not 
'~^;^?^'     have  been  held  liable,  and  therefore  there  being  a  gain,  I  do  not 
think  he  is  entitled  to  demand  it. 

The  Court  adhered. 

John  CuUen,  W.S.,  Pursucir's  A;i5ent. 

Tods  and  Romanes,  W.S.,  Defender's  Agontj*. 
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WilL — Where  a  testator  directs  personal  property  to  be  laid  out  in  the 
purchase  of  land,  to  be  entailed  upon  certain  heirs,  without  any  direc- 
tion that  the  interest  is  to  accumulate  in  the  meantime,  tlie  first  benefi* 
ciary  under  the  entail  is  entitled  to  the  first  year's  profits,  although  dur- 
ing the  first  year,  the  personality  has  not  been  invested  in  the  purchase  of 
land.  Notwithstanding  the  lapse  of  time,  an  executor,  iu  order  to  dis- 
charge himself  of  sums  found  due  from  him,  on  account  of  the  testator's 
estate,  must  give  some  evidence  to  prove  his  discharge. 

James  Macpherson  of  Belleville,  in  the  county  of  Inverness, 
"" J  ^-J^^-' "  died  in  February  1796,  having,  by  bond  and  disposition  of  tailzie, 
Macpherson,  settled  his  lands  in  Scotland  upon  a  series  of  heirs,  and  disposed 
^hc"  ^^^^  ®'  ^^  personal  estate  in  England,  by  a  will  executed  at  London, 
on  7th  June  1793.  By  this  will,  after  reciting  the  settlement  of 
his  lands  in  Scotland,  by  the  above  mentioned  bond,  and  leaving 
various  annuities,  he  gave  the  following  directions,  viz.,  ^^  I  re- 
quest and  direct  the  executors  of  my  will  hereafter  mentioned,  to 
consolidate  into  one  fund  the  whole  of  ray  fortune,  and  move- 
ables ;  which  fund  they  are  to  lay  out  in  purchasing  lands  in  Scot- 
land, to  be  entailed  upon  the  series  of  heirs  specified  in  the  bond, 
and  deed  of  entail  already  mentioned,  according  to  the  strict 
form  of  the  laws  of  Scotland ;  the  principal  of  the  annuities 
specified  on  the  first  page  of  this  will,  as  they  respectively  fall, 
shall  be  i4)plied  to  the  purchase  of  lauds  in  Scotland,  to  be  en- 
tailed as  already  directed."  The  testator  by  his  will  then  ap- 
pointed the  late  Sir  John  Macpherson,  baronet,  (whom  the 
appellants  represented).  Colonel  Allan  Macpherson,  Colonel 
Duncan  Macpherson,  John  Mackenzie,  and  the  late  James  Mac- 
pherson junior,  to  be  his  executors.  All  the  executors  accepted 
the  office,  and  duly  proved  the  will  in  the  Prerogative  Court  of 


No.  322.  HOUSE  OF  LORDS.  869 

Canterbury.    James  Macpherson  junior,  who  was  also  the  eldest  Jane  lo  i.s.';2. 
son  of  the  testator,  and  the  first  heir  of  entail  in  the  succession  to     ^^^^^^ 
the  landed  estate,  was  in  India  at  the  time  of  his  father's  death,  &c.  r.  Mac-' 
but  soon  after  his  return,  which  was  in  October  1797,  he  was  P*^^'*'^^"* 
conjoined  with  the  other  executors  in  the  office  of  executor. 
During  the  interval  between  the  testator's  death  and  the  return 
of  James  Macpherson  junior  from  India,  the  other  executors  in- 
tromitted  generally  with  the  whole  of  the  executry,  and  realized  a 
considerable  portion  of  the  trust  funds.     On  the  17th  February 
1798,  certain  accounts  were  made  up  and  docqueted  by  James 
Macpherson  junior,  and  the  other  executors,  of  their  intromis- 
sions with  the  executry  funds,  for  which  a  release  and  deed  of  in- 
demnity were  given  by  James  Macpherson  junior;  and  James 
Macpherson  junior  was  allowed  by  them  to  draw  the  annual 
dividends  and  profits  of  the  trust  estate,  commencing  from  the 
date  of  the  testator's  death. 

James  Macpherson  junior  died  in  April  1833,  without  children, 
and  was  succeeded  in  the  estates  by  the  respondent,  who  was  the 
next  heir  under  the  entail,  and  who  afterwards,  in  1835,  rabed  an 
acticm  of  accounting  against  the  representatives  of  the  executors 
of  James  Macpherson  senior,  and  a'.nongst  others,  the  appellants, 
who  represent  the  late  Sir  John  Macpherson,  one  of  these 
executors,  for  ihe  purpose  of  obtaining  an  accounting,  in  regard  to 
the  estate  intromitted  with  by  the  executors. 

A  record  having  been  made  up,  the  Lord  Ordinary  in  the  cause, 
on  12th  January  1841,  pronounced  an  interlocutor  on  the  state 
of  the  accounts,  which  was  adhered  to  by  the  Court,  (the  effect 
of  which  will  be  found  stated  in  the  Lord  Chancellor's  judgment,) 
and  a  remit  was  made  to  Mr  Ralph  Erskine  Scott,  accountant  in 
Edinburgh.  Afterwards,  a  case  was  prepared  under  the  Lord 
Ordinary's  direction,  for  the  opinion  of  English  counsel,  iu  which 
case  the  following  questions  inter  alia  were  submitted  : — 

*^  Whether  under  the  terms  of  the  will  of  James  Macpherson 
the  elder,  regulating  the  succession  to  bis  English  property,  the 
right  of  the  first  beneficiary  under  it  to  the  annual  profits  of  the 
trust-estate,  would  by  the  law  of  England  be  held,  or  was  in  the 
year  1796,  when  the  testator  died,  held  to  take  effect  from  the 
date  of  the  testator's  death,  and  if  not,  from  what  other  term  would 
such  right  commence  ?  or,  whether  executors  by  the  law  of 
England,  now  have,  or  at  the  time  of  the  testator's  death  referred 
to,  were  held  to  have  any  discretionary  power  to  pay  the  annual 
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June  10.  i852.pi^oceeds  of  the  trust-estate  to  the  beneficiary,  from  the  time  of 

^^-■•v^*^  the  testator^s  death  ?" 
&cTv,  Mac "'  ^^  Pemberton,  the  English  counsel,  before  whom  the  case  was 
pheison.  laid,  returned  the  following  opmion:^*^  I  think  that  the  interest 
of  the  first  beneficiary  in  this  case  would  be  held  by  the  law 
of  England  to  commence  at  the  end  of  one  year  from  the  death 
of  the  testator.  The  law,  however,  upon  this  subject,  is  in  a 
▼ery  unsettled  state.  The  most  recent  authority  on  the  sub- 
ject is  the  case  of  Taylor  v.  Clarke,  1  Hare,  161.  The  law, 
whatever  it  may  be,  would  be  held  to  have  been  the  same  in 
1796,  as  at  the  present  time.  The  executors  of  the  testator 
would  not  be  held  to  have  had  any  discretionary  power  as  to  pay- 
ing or  withholding  the  first  year's  income* 

Lin.  Imiy  Sth  July  1842.  Thos.  Pembbrton.'* 

The  Lord  Ordinary  thereupon  pronounced  an  interlocutor  in 
conformity  with  the  opinion  of  Mr  Pemberton,  but  which  reserved 
to  the  parties  to  be  further  heard  on  the  import  and  effect  of  the 
two  above  quoted  answers^  in  the  learned  counsel's  opinion.  The 
case  was  then  laid  before  Mr  Scott,  the  accountant,  by  whom, 
after  some  time,  a  report  was  returned  to  the  Lord  Ordinary. 

Objections  were  stated  by  the  appellants  to  this  report  in  two 
particulars,  )st^  As  regarded  a  sum  of  L.305 : 2 : 8,  of  alleged 
expenses,  for  which  it  was  said  that  Sir  John  ought  to  have  ob- 
tained credit ;  and,  2</,  as  regarded  a  sum  of  L.258  :  6  :  8,  received 
by  Sir  John,  and  which  it  was  said  he  had  paid  over  to  James 
Macpherson  junior,  and  ought  to  have  obtained  credit  for  in  like 
manner.  As  to  the  Ist,  viz.,  the  sum  of  L.305  :  2  : 8,  for  law  ex- 
penses, the  only  evidence  was  the  letter  of  Mr  Loundes,  who  was 
the  law  agent  of  Sir  John,  to  Mr  James  Macpherson,  ore  of  the 
executors,  dated  18th  August  1810,  and  in  which  he  speaks  of  "a 
claim  upon  the  estate  for  costs  and  expenses  not  yet  made  out, 
but  which  cannot  be  less  than  L.305. :  2  :  8."  As  to  the  second 
sum,  viz.,  the  L.258 : 6 : 8,  it  was  found  by  the  accountant  that  that 
sum  was  the  amount  of  a  dividend,  received  on  14th  March  1812 
by  Sir  John,  on  a  debt  due  to  the  truster.  This  item  was  stated 
in  the  answer  of  the  executors  of  James  Macpherson  junior,  to 
the  condescendence  of  the  respondent,  (the  pursuer  in  the  Court 
below)  to  have  been  intromitted  with  and  accounted  for  by  Sir 
John  Macpherson. 

The  Lord  Ordinary,  on  20th  March  1849,  repelled  the  objections 
to  the  accountant's  report ;  and  as  to  these  two  sums  of  L.305: 2: 8, 
and  L.258 :6: 8,  approved  of  the  accountant's  report.     A  reclaim- 
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ing  note  against  this  interlocutor^  so  far  as  it  repelled  the  objections  Jnne  lo.  1852. 
to  the  accountant's  report,  was  presented  by  the  appellants  to     ^^^T^^**^ 
the  Lords  of  the  Second  Division.     Their  Lordships,  upon  advis^&c.  v.  Mac-' 
ing  the  reclaiming  note,  refused  the  desire  thereof.     The  parties  P^®™*"' 
were  then  heard  upon  the  reserved  question  as  to  the  first  year's 
proceeds,  and  several  interlocutors  were  successively  pronounced, 
on  30th  November,  and  dth  and  14th  December  1849,  finding,  in 
conformity  with  the  opinion  of  Mr  Pemberton,  that  the  respondent 
was  not  barred  from  the  demand  for  the  first  year's  proceeds,  and 
tiiat  the  executors  were  not  entitled  to  pay  to  the  late  James  Mac- 
pherson  junior,  the  first  year's  annual  proceeds  of  the  executry 
estate.     Against  these  mterlocutors  the  present  appeal  is  taken. 

Stuart,  Q.C.,  and  Anderson,  Q.C.,  for  the  appellants;  and 
The  Solicitnr^ijeneral  of  England,  and  Rolt,   Q.C.,  for  the  re- 
spondent. 

The  authorities  referred  to  for  the  appellants,  were,  Hewitt  v. 

Morris^  1  Turner  and  Ross,  241  ;  Aiigerstein  v.  Martin,  1   Tur- 
ner and  Ross,  232 ;  Howafs   Trustees  v.  Howat,  1 6   Shaw,  622 ; 

CampbelTs  Trustees  v.  Campbell,  14  Shaw,  770 

The  cases  cited  for  the  respondent  were,  Ftrrdyce  v.  Bridges, 
^  Phillips,  497  ;    T>uke  of  Leeds   v.   Earl  Amherst,  2  Phillips, 

171  ;  Lord  Stair  v.  Lord  Stair's   Trustees,  1  Wils.  and   S.  72; 

Taylor  v.  Clark,  I  Hare,   16 1  ;   Sitwell  v,  Barnard,  6  Ves.  520; 

Stott  V,  HoUingwdrth,  3  Mad.   161  ;   Gibson  v.  Bott,  7  Ves.  89; 

Dimes  v.  Scott,  Turn,  and  Ross,  232 ;  La  Terrier e  v.  Buhner, 
^  Sim.  18;  Caldicott  v.  Caldicott,  1  Young  and  Colt,  318; 
Angersttin  v.  Martin,  as  referred  to  by  Vice- Chancellor  Knight 

Bruce  in  Caldicott  v.  Caldicott. 

The  Lord  Chancellor.  In  this  case,  my  Lords,  which  has  been 
argued  at  great  length,  there  are  three  points ;  two  of  them  arise  out 
of  the  accounts  which  were  taken  between  the  parties,  under  the 
direction  of  the  Court  below,  and  the  other  is  a  point  of  law.  I  will 
first  direct  your  Lordships'  attention  to  the  two  points  upon  the  ac- 
counts. Sir  John  Macpherson  was  one  of  the  co-executors  of 
the  estate  of  James  Macpherson,  the  testator,  and  James  Macpher- 
son junior,  was  another  of  the  executors,  and  he  had  also  a  beneficial 
interest.  The  first  item  in  dispute  is  a  sum  of  L.305  :  2 :  8, 
claimed  by  Sir  John  Macpherson  for  costs  incurred  by  him  in 
the  prosecution  of  his  duty  as  an  executor.  I  am  clearly 
of  opinion  that  the  Court  below  came  to  a  right  decision  with 
regard  to  that  sum,  and  that  the  appeal  on  that  point  must  be 
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June  10. 1^-52. dismissed.      The  other  sum  of  L.258:6:8,  ^'as  one  which  if 

''•^^r**^    was  right  to  charge  to  the  representatives  of  Sir  John  Macpher- 

^iTv.  Muc"'    son,  for  a  general  account  was  directed  to  be  taken,  and  in  taking 

phurson.         i\^g^i  account,  receipts  came  out,  which  showed  that  Sir  John  had 

received  the  money.     How  did  he  discharge  himself  from  that 

liability  ?     It  was  said  that  the  money  was  paid  over  to  Mr  James 

Macpherson,  his  co-executor.     That  might  be  so,  but  it  is  clear 

that  that  discharge  cannot  be  sustained  without  some  evidence  to 

support  it — slight  evidence  might  be  sufficient,  but  here  there  is 

not  any  evidence  on  which  a  Court  can  act,  and  therefore  the 

finding  of  the  /cause  below,  with  respect  to  this  sum,  was  also  right, 

and  must  be  affirmed. 

This,  my  Lords,  brings  me  to  the  point  of  law,  and  a  very 
important  one  it  is.     For  a  great  number  of  years  I  had  thought 
that  the  point  was  a  concluded   one,  but  since   this   question 
has  been  raised  it  is  necessary  to  look  shortly  into  the  autho- 
rities which  have  been  referred  to.     The  whole  question  turns 
on  the  construction  of  a  clause  in  the  will  of  Mr  Macpherson. 
After  leaving  various  annuities  and  legacies  the  testator  makes 
the  following  direction  : — "  I  request  and  direct  the  executors  of 
my  will  hereafter  mentioned,  to  consolidate  into  one  fund  the  whole 
of  my  fortune  and  moveables,  which  fund  they  are  to  lay  out  in 
purchasing  lands  in  Scotland,  to  be  entailed  upon  the  series  of 
heirs  specified  in  the  bond  and  deed  of  entail  already  mentioned, 
according  to  the  strict  form  of  the  law  of  Scotland.     The  prin- 
cipal of  the  annuities  specified  in  the  first  page  of  this  will  as  they 
respectively  fall,  shall  be  applied  to  the  purchase  of  lands  in  Scot- 
land, to  be  entailed  as  already  directed."     It  was  plainly,  there- 
fore, the  intention  of  the  testator  to  place  his  personal  property 
on  the  same  ground  with  his  real  estate.     Did  he  intend  them  to 
go  together,  or  at  any  time  to  be  severed  ?     Did  he  intend  that 
the  interest  should  go  to  the  consolidation  of  the  fund  ?     It  can- 
not be  contended  that  the  will  directs  the  interest  to  accumulate 
for  investment ;  on  the  contrary,  the  intention  of  the  testator  was 
this,  "  I  mean  my  personal  property  to  be  considered  real,  and  to 
go  as  I  have  directed  my  Scottish  estates ;"  can  it  be  disputed 
that  if  the  executors  had,  the  next  hour  after  the  death  of  the 
testator,  bought  a  proper  estate  out  of  the  trust  funds,  the  heir 
would  not  have  been  entitled  to  the  rents  and  profits  from  that 
moment  ?     My  Lords,  the  true  construction  of  this  clause  is,  that 
capital  only  was  to  be  invested.     But  if  any  doubt  could  be  enter- 
tained, the  direction  of  the  will,  as  to  the  application  of  the  annui- 
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ties  as  thej  fell  in,  rendered  the  testator's  intention  perfectly  clear,  June  lo.  i8o2. 
for  he  expressly  directs  in  the  first  part  of  the  will  *'  That  out  of.,  ^^ 
the  first  and  readiest  of  my  money  and  effects,  the  above  annuities  &c  v.  Mac- 
be  secured  in  the  public  funds ;  and  that,  as  they  respectively  fail,  P*'®***°"- 
the  principal  shall  be  added  to  the  residue  of  my  fortune,  and  be 
disposed  of  as  after  directed,  by  the  executors  of  this  my  will,  for 
the  benefit  of  the  heirs  appointed  by  the  above-mentioned  bond  or 
deed  of  entail.''     Are  your  Lordships  then  bound  by  authorities 
to  decide  this  question  against  the  appellants?     I  am  of  opinion 
that  your  Lordships  are  not,  and  that  the  decision  of  the  Court 
below  on  this  point  is  not  founded  on  a  correct  view  of  the  autho- 
rities.    In  Scott  V.  Nollingsworthj  Sir  John  Leach  miscarried,  and 
that  case  is  not  law.     The  case  of  Sitwell  v.  Bamardy  6  Vesey, 
jun.  was  strongly  relied  on  as  supporting  the  view,  which,  it  was 
contended,  was  taken  of  the  law  by  the  House  of  Lords  in  Lord 
Stair's  case.     In   Sitwell  v.  Barnard^  Lord  Eldon  put  a  violent 
construe  ion  on  the  rule,  and  strained  rules  of  law  in  order  to  do 
justice  iu  that  particular  case ;  but  here  the  House  is  asked  to 
strain  a  rule  of  law  in  order  to  do  an  injustice.     Much  misconcep- 
tion has  prevailed  with  respect  to  the  judgment  in  Sitwell  v.  Bar^ 
nardy   for  it  has  been  viewed  as  if  Lord  Eldon  is  there  laying 
down  a  general  rule  of  law,  whereas  he  took  great  pains  then  and 
subsequently,  to  explain  that  he  did  not  do  so.    The  cases  of  Aiiger- 
stein  V.  Martin^  1  Turner  and  Ross,  232,  and  Hewitt  v.   Morrisy 
1   Turner  and  Ross,  241,  so  far  as  they  go,  are  clearly  authori- 
ties in  support  of  this  view  as  to  the  opinion  of  Lord  Eldon,  for  in 
each  case  his  Lordship  gave  the  t;enant  for  life  the  fund  on  the 
death  of  the  testator.     In  the  case  of  La  Terriere  v.  Bulmery  (2 
Sin.  18,)  decided  by  Sir  Anthony  Hart,  and  so  much  relied  on  by 
the  respondent,  the  learned  Judge  only  went  two-thirds  of  the  way, 
and  stopped  on  the  road  ;  he  did  not  give  the  interest  on  the  unin- 
vested part.     In  that  case,  Sir  Anthony  Hart  actually  professed 
to  follow  the  authoritv  of  Lord  Eldon  in  Hewitt  v.  Morris,  so  that 
this  was  not  a  decision  which  is  to  be  taken  as  a  rule  laid  down 
on  some  clear  legal  principle,  but  a  decision  in  which  the  learned 
Judge  miscarried.      There  is  no  subsequent  authority  to  sup- 
port the  view  taken  by  the  Court  below.     Lord  Langdale   in 
the  case  of  Douglas  v.    Congreve^  1   Keen,  410,  held  that   the 
tenant  for  life  was  entitled  to  interest  of  residue,  making  interest 
as  it  stood  at  the  time  of  the  testator's  death  during  the  lapse, 
before  the  conversion  of  the  residue.     In  giving  judgment.  Lord 
Langdale  referred  to  the  apparent  conflict  in  the  authorities,  and 
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Jane  10. 1852.  observed,  **  In  a  ease  where  there  is  no  direction  to  accumulate, 
^  ~^^  and  therefare  no  direction  to  add  interest  to  capital,  it  appears  to 
Ice.  V.  Mac-  me  more  likely  to  have  been  the  intention  of  the  testator,  that 
^  until  the  lapse  of  such  convenient  time  as  may  be  allowed  to  the 

executors  to  make  the  conversion  directed  by  the  will,  the  tenant 
for  life  should  enjoy  the  interest  actually  accrued."  It  is  clearly 
an  opinion  in  favour  of  the  rule  I  am  now  submitting.  Lord 
Lyndhurst  has  expressed  a  similar  opinion,  and  though  it  was 
given  incidentally  at  the  close  of  an  argument,  and  therefore  with- 
out the  deliberation  which  would  belong  to  regular  authority,  it 
was  important  as  confirming  this  view  of  the  law  taken  on  the 
question.  Indeed,  I  am  quite  unaware  of  any  authority  against 
this  view  of  the  rule  of  law.  The  difficulty  in  later  cases  is  of  a 
dijSerent  nature ;  it  is  not,  whether  a  tenant  for  life  is  entitled  or 
not  to  the  interest,  but  in  what  manner  as  between  himself  and 
persons  who  are  entitled  to  the  remainder.  In  the  ease  now  be- 
fore the  House  there  is  no  such  difficulty.  I  ther^ore  submit  in 
so  far  as  this  point  has  been  decided  against  the  appellants,  the  de- 
cision of  the  Court  below  must  be  reversed ;  and  that  the  repre* 
sentatives  of  Sir  John  Macphersou  are  not  liable  to  the  respon- 
dent for  the  proceeds  of  the  estate  in  the  first  year  after  the  death 
of  Mr  Macpherson,  the  testator. 
Lord  Brougham  concurred. 

Interlocutors  reversed,  so  far  as  they  find  the  appellants  liable 
to  pay  the  first  year's  proceeds,*  and  affirmed  as  to  the  rest  with- 
out costs  on  either  side. 

Hare  and  San,,  6  lincolns  Inn  Fields,  1  ^^„^  g,^  ^^  Appellants. 
London,  J 

O,  W.  Webster^  Solicitor,  Westminster,  "^ 

Gibson-Craig,  Dalzielj  and  Brodie,  W.S.,  V Agents  for  Respondents. 
Edinburgh,  j 

*  It  was  afterwards  stated  by  the  Lord  Chancellor  and  Lord 
Brougham,  that  they  wished  it  to  be  understood  that  the  House 
was  of  opinion  that  the  law  of  Scotland  and  the  law  of  England 
were  precisely  the  same  on  this  last  point,  and  that  the  only 
reason  why  the  Judges  of  the  Court  of  Session  came  to  a  different 
conclusion,  was,  because  they  were  misled  as  to  what  was  the 
English  law  on  the  subject. 
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FIRST  DIVISION. 
CuMMiNG  and  Others  v.  Smollett  and  Others.  No.  323. 

Eight  of  Wcof — Declaraioi' — Title  to  sue, — ^An  Act  of  Piirlianaent  was 
passed,  empowering  Road  Trustees  to  erect  a  bridge  over  a  ferry,  on  pay- 
ing the  proprietor  the  value  of  his  right,  or  to  contract  with  him  to  erect 
it,  and  assign  him  the  tolls,  with  a  power  of  redemption,  on  paying  the 
value  as  at  the  date  of  redemption.  The  Road  Trustees  did  not  exercise 
their  powers  under  the  Act,  and  the  proprietor  of  the  ferry  obtained  the 
sanction  of  the  Justices  to  build  a  bridge,  and  levy  thereon  the  rates 
leviable  at  the  ferry : — Ileld  that  the  inhabitants  of  adjoining  villages 
have  no  title  to  sue  in  an  action  against  the  proprietor,  to  have  it 
declared  that  the  passage  across  the  bridge  is  free ;  and  thac  the  pro- 
prietor is  not  bound  to  hold  count  and  reckoning  with  them  for  the 
excess  of  tolls  levied  by  him  beyond  the  amount  expended  in  erecting 
the  bridge.  y 

This  was  an  action  of  declarator  at  the  instance  of  certain  lane  18. 1852. 
residenters  and  feuars  in  the  villages  of  Bonhill  and  Alexandria^  . 

.     T\       1  .  .1  Gumming,  &c. 

in  Dumbartonshire,  against  Alexander  Smollett,  Esq.  of  Bonhill,  r.Smoiictt^&c. 
proprietor  of  a  bridge  across  the  river  Leven  between  these  two 
villages,  and  was  brought  to  have  it  found  and  declared  that  the 
exaction  of  the  toll-dues  is  illegal — that  the  defender  has  no  right 
to  levy  dues  except  to  the  extent  of  reimbursing  himself  of  the 
expense  of  erecting  the  bridge,  to  which  the  dues  already  drawn 
by  him  must  be  ascribed — and  that  he  ought  to  hold  count  and 
reckoning  with  the  pursuers,  to  whom  and  to  the  public  the  bridge 
should  be  declared  free,  all  persons  having  a  right  to  pass  and  re- 
pass the  same  without  payment  of  any  dues. 

The  defender,  Smollett,  by  virtue  of  his  titles,  has  a  right  of 
ferry  across  the  river  Leven  at  Bonhill,  and  in  1833  his  prede- 
cessor, at  the  request  of  various  inhabitants  of  the  adjoining  vil- 
lages, applied  for  the  sanction  of  the  Justices  of  Peace  and  Com- 
missioners of  Supply  to  substitute  a  bridge  for  the  ferry  at  his 
own  expense,  and  to  have  the  ford  shut  up.  After  various  pro- 
ceedings they  authorised  a  bridge  of  twelve  feet  width  to  be 
built,  and  on  its  being  completed  they  authorised  the  levy  of  fares 
for  crossing  the  Leven  by  the  bridge,  in  place  of  the  boats  as 
formerly,  at  the  same  rates  as  drawn  at  the  ferry,  but  pronounced 
no  judgment  with  respect  to  the  shutting  up  of  the  ford.  The 
substitution  of  the  bridge  for  the  ferry-boat  was  also  approved  of 
by  the  Statute  Labour  Trustees.     In  1834  the  Act  4th  William 
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« 

June  18. 1S52.  IV.,  c.  61,  was  passed^  whereby  the  road  leading  to  the  ferry  wa» 
Ciimminff  &c  P'^^^^  under  the  management  of  Parliamentary  trustees  who  were 
V.  SmoUet,  &c.  authorised  to  levy  tolls  thereon ;  and,  inter  aliay  to  make  a  bridge 
of  sufficient  width,  not  being  less  than  fifteen  feet  of  clear  road- 
way, across  the  Leven  at  or  near  the  ferry  of  Bonhill ;  and  it  is 
provided  that  when  they  have  resolved  to  do  so,  they  shall  be 
obliged  to  satisfy  the  proprietor  of  the  ferry  for  the  value  thereof. 
The  trustees  are  also  authorised  to  contract  with  the  proprietor 
of  the  ferry  for  the  erection  and  keeping  in  repair  of  such  bridge, 
on  an  assignation  to  the  tolls  leviable  under  the  Act,  which  the 
proprietor  of  the  bridge  is  to  be  authorised  to  levy  "  until  the 
said  trustees  shall  redeem  the  right  so  assigned  as  aforesaid,  by 
making  payment  to  the  said  proprietor  or  proprietors  of  the  value 
of  the  bridge  or  bridges,  and  works  erected  by  him  or  them,  as  at 
the  date  of  such  redemption,  together  with  the  value  of  the  said 
ferry  or  ferries."  After  the  bridge  shall  have  been  erected,  and 
the  toll-duties  authorised  to  be  levied,  it  is  declared  that  it  shall 
not  be  lawful  for  any  person  to  use  the  ford  or  ferry  ;  and  the 
trustees  are  prohibited  from  levying  tolls  at  the  bridge  after  they 
shall  have  made  payment  of  the  value  thereof  to  the  proprietor, 
and  shall  not  levy  more  than  shall  be  necessary  *'  to  reimburse 
them  of  the  monies  expended  by  them  in  making  payment  to  the 
prbprietor  of  the  said  ferries,  and  of  the  lands  adjoining  thereto, 
of  the  value  of  the  said  ferries,"  &c.  The  defender's  predecessor 
applied  to  the  Justices  of  Peace  and  Commissioners  of  Supply, 
stating  his  desire  to  erect  the  bridge  of  the  statutory  width  of 
fifteen  feet,  and  this  was  approved  of,  and  a  Committee  appointed 
to  superintend  the  erection  of  the  bridge  as  it  now  exists.  The 
defender  does  not  claim  any  right  to  exact  any  other  or  higher 
dues  than  those  authorised  by  the  Justices  of  Peace  and  Com- 
missioners of  Supply,  1)eing  the  same  as  those  exigible  for  ferry- 
dues  in  crossing  the  river  Leven  according  to  use  and  wont. 

The  ground  on  which  the  action  was  laid,  was,  that  as  the  bridge 
in  question  was,  and  could  only  have  been  erected  subject  to  the 
provisions  of  the  statute  4  William  IV.,  c.  61,  the  defender  is  not 
entitled  to  levy  any  toll  thereon  without  an  assignation  from  the 
road  trustees,  at  all  events  not  beyond  the  amount  expended  by  him 
in  constructing  the  bridge,  with  interest,  and  the  value  of  his  right 
of  entry.  The  proceedings  of  the  Justices  were  illegal  in  respect 
they  had  no  jurisdiction  in  the  matter,  and  at  all  events  their 
authority  was  superseded  by  the  powers  conferred  by  the  4 
William  IV.,  c.  61. 
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The  defender  Smollett  denied  the  application  of  the  Act,  and  June  18  1852. 
pleaded  that  even  if  it  were  applicable,  the  circumstances  in  which ^  ^^^^^\ 

^  .  Cumming,  &c. 

the  exaction  of  tolls  was  by  its  enactments  to  cease  have  never  v.  Smollett,  &c. 
existed,  and  under  it  the  pursuers  could  have  no  title  or  right 
to  call  for  the  accounting  they  demand  from  the  defender. 

The  Road  Trustees  and  Commissioners  of  Supply  were  also 
called  as  parties  to  the  action ;  and  they  pleaded  that  the  summons 
is  irrelevant,  and  improperly  laid  against  them,  in  respect  it  does 
not  allege  that  they  have  any  right  to,  or  interest  in  the  subjects 
matter  of  the  action,  but  rather  the  reverse.  The  Commissioners 
of  Supply  having  acted  in  combination  with  the  Justices  of  the 
Peace  for  the  county  as  a  statutory  body,  this  action,  if  intended 
to  affect  them,  or  their  joint  acts  and  deliverances  with  respect  to 
the  bridge,  ought  to  have  called  into  the  field  the  Justices  of  the 
Peace  as  well  as  the  Commissioners  of  Supply. 

The  Lord  Ordinary  (Robertson)  held  that  the  dues  exacted 
were  authorised  by  lawful  and  competent  authority,  and  that  as 
the  patrimonial  right  of  the  defender  had  not  been  purchased  from 
him  and  paid  for,  the  conclusions  of  the  action  could  not  be  sus* 
tained. 

In  his  note  appended  to  the  interlocutor,  his  Lordship  stated 
that  he  had  ^*  assumed  that  the  substitution  of  the  bridge  for  the 
ferry-boat  was  a  lawful  act,  and  'done  by  lawful  authority.  He 
thinks  this  can  hardly  be  doubted  under  the  terms  of  the  Acts 
1669,  c.  16;  1686,  c.  8;  5  Geo.  I,  c.  30;  and  other  statutes  re- 
ferred to  by  Mr  Tait  in  his  Justice  of  Peace  Law,  p.  136.  See 
also  Hutchison's  Justice  of  Peace,  vol.  2,  pages  506  to  507,  and 
cases  there  cited,  and  Magistrates  of  Montrose  v.  Scott  of  Rossie^ 
7th  February  1756,  M.,  p.  4167." 

The  pursuers  reclaimed. 

Moncreiff  SiJid  the  Lord  Advocate  for  the  reclaimers  referred 
to  Gunning  on  the  Law  of  Tolls,  and  the  case  of  Payne  v.  Par- 
tridge^  Shower's  Reports,  vol.  i,  p.  231. 

Boyle^  Dufdopy  and  the  Solicitor^  General  were  for  the  defender 
Smollett. 

N.  Campbell  for  the  road  trustees,  &c. 

Lord  Cuninghamb.  Although  there  be  no  precedent  in  our 
books  precisely  similar  with  the  present  case,  I  am  of  opinion 
that  the  proceeding  adopted,  and  the  plea  maintained  by  the  pur- 
suer are  consistent  with  the  soundest  principles  of  law  applicable 
to  the  case,  and  with  every  rule  of  public  policy  entitled  to  effect 

from  the  law. 

No.  XXXI — VOL.  I.  2m. 
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*^°l!li2lif?^'     '*  ^  obvious  that  the  present  question  must  be  decided  on  such 
Cumminir,  &c  S^^^^^  principles  of  law  as  are  applicable  to  the  case,  without 
v.i>$moUett,&c.aid  from  precedent.     Few,  if  any,  examples  are  to  be  found  of 
private  proprietors  exchanging  their  right  of  ferry,  by  giving  their 
neighbours  and  the  public,  at  an  incalculably  greater  expende, 
the  improved  accommodation  of  a  substantial  bridge  instead  of 
the  uncomfortable  and  more  tedious  service  of  a  ferry*boat,  and 
still  more  extraordinary  would  it  have  been,  if  such  a  gift  had 
been  rejected.      Without  relying  on  decisions,  therefore,  it  i» 
necessary  for  a  court  of  law  to  look  narrowly  to  the  grounds  on 
«  which  this  great  public  accommodation  is  attempted  to  be  chal- 
lenged.    The  pleas  of  the  pursuers  appear  to  me  on  diflTerent 
grounds  to  be  quite  untenable. 

I.  In  the  first  place,  I  am  inclined  to  think  that  the  defender's 
objections  to  the  form  of  the  present  action  are  well  founded. 
The  regulation  and  superintendence  of  highways,  bridges,  and 
ferries  were  placed  by  the  ancient  Scots'  Acts  of  1669,  cap.  16, 
1670,  cap.  9,  and  1686,  cap.  8,  in  the  hands  of  the  Sheriffs, 
Justices  of  Peace,  and  Commissioners  of  Supply;  and  by  the 
last  Act,  five  of  the  combined  body  formed  a  quorum.  The  pur- 
suers have  not  called  the  Justices  of  Peace ;  nor  have  they  brought 
a  reduction  of  the  resolutions  of  the  meeting  that  approved  of  and 
sanctioned  the  proposal  to  build  the  bridge ;  or  specified  any  tan- 
gible or  intelligible  ground  on  which  they  could  urge  relevant 
reasons  of  reduction,  if  such  a  process  had  been  brought.  The 
defender  acted  on  the  faith  of  every  party,  o£Bcial  and  private, 
interested  in  the  ferry,  consenting  to  the  bridge,  as  a  substitute 
for  a  boat  at  the  same  ferry.  These  proceedings  were  eminently 
beneficial  to  every  class  of  the  community ;  they  were,  ex  facie, 
within  the  scope  and  object  of  the  powers  of  the  magistrates  and 
commissioners,  and  I  am  of  opinion  that  the  Court  is  not  entitled, 
in  any  view  of  the  case,  to  entertain  a  challenge  of  the  proceed- 
ings under  which  the  bridge  was  erected  by  the  proprietor  of  the 
ferry,  under  the  authority  of  the  statutory  guardians  of  this  public 
passage,  without  a  reduction. 

The  defender  is  entitled  to  insist  that  the  authorities  in  the 
county  may  know  on  what  specific  grounds  the  pursuers*  objec- 
tions to  the  resolutions  of  the  Justices  and  Commissioners  of 
Supply  in  1833  and  1834  are  founded. 

An  answer  to  this  plea  was  indicated  at  the  debate,  that  the 
Act  of  1834,  placed  the  erection  of  the  bridge  within  the  power 
and  administration  of  the  road  trustees.     Unquestionably  it  did. 
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The  trustees  were  entitled  to  build  the  bridge,  and  abolish  the  June  18. 1852. 
ferry  on  giving  the  proprietor  a  compensation  for  its  value.     Butp^^^^X*^^ 
they  were  not  disposed,  or  had  no  funds  to  take  this  course,  v.  Smollett,  &c. 
Hence,  they  declined  to  execute  the  Act  with  regard  to  the 
bridge  and  ferry,  in  consequence  of  which,  the  superintendence 
and  control  was  not  devolved,  but  remained  with  the  original  con- 
servators, appointed  by  the  ancient  Acts  before  quoted.     I  am  of 
opinion,  that  their  resolutions  and  orders,  acted  on  for  a  series  of 
years,  far  beyond  the  possessory  period,  and  accompanied  with  a 
large  expenditure  on  their  faith,  cannot  be  lightly  challenged  or 
set  aside  without  a  reduction. 

II.  Suppose,  however,  it  were  competent  to  enter  into  the  pur- 
suers' pleas  in  this  process,  I  humbly  conceive  that  they  are 
altogether  untenable  on  their  merits. 

What  the  Justices  of  Peace  and  Commissioners  of  Supply 
approved  of,  and  sanctioned  in  1834,  came  in  reality  and  truth  to 
this,  that  the  neighbours  and  the  public  should,  in  all  time  coming, 
have  a  more  commodious  and  safe  passage  across  the  river, 
without  any  additional  fare  than  they  or  their  predecessors  had 
ever  enjoyed.  Was  it  within  the  powers  of  the  local  and  sta- 
tutory conservators  of  the  ferry  to  sanction  that  arrangement  ?  It 
humbly  appears  to  me,  that  they  would  have  been  guilty  of  a  plain 
dereliction  of  duty  to  the  public,  if  they  had  not  acceded  to  the 
application  of  the  proprietor  of  the  ferry. 

It  was  argued  that  they  had  no  power  to  do  so,  and  that  it  was 
beyond  their  province.  But  that  is  a  fallacy  founded  on  a  wrong 
assumption  of  the  whole  question  at  issue.  The  Justices  and 
Commissioners  of  Supply  were  guardians  of  this  ferry,  for  behoof 
of  the  public,  and  all  interested.  In  that  capacity,  their  only  duty 
was  to  secure  a  safe  and  commodious  passage  across  the  river  for 
Her  Majesty's  lieges,  and  their  can*iages  and  goods.  The  best 
recognized  rules  in  the  law  of  servitude  are  decisive  of  the  ques- 
tion. While  a  right  of  ferry  is  vl  property  in  the  owner,  it  is  also  a 
servitude  in  favour  of  the  neighbours,  and  of  the  public,  having 
occasion  to  use  the  ferry  ;  E.  b.  IL,  tit.  9,  sec.  12. 

In  law,  and  in  the  common  understanding  of  the  world,  ferries 
are  within  the  same  category  as  roads.  Dr  Johnson  properly  de- 
fines a  ferry  to  be  ^'  a  passage  across  a  river ;"  and  if  a  slight 
change  of  route  or  usage  may  be  decreed  by  Courts  on  roads,  the 
same  rule  must  apply  to  passages  across  a  river,  when  a  shorter 
and  more  safe  line  of  passage  is  secured  at  the  same  rates  to  the 
public,  to  the  satisfaction  of  the  magistrates  of  the  district.     It 

2  M  2 
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June  18. 1852.  seems  difficult,  if  not  impossible,  for  any  parties,  either  in  a  legal 
'^T^'    or  popular  sense,  to  object  to  such  a  measure ;  and,  on  the  whole, 
V.  Smollett,  &c!  I  should  conceive  it  contrary  to  the  best  principles  of  law  and 
public  police,  to  entertain  any  doubt  on  such  a  question. 

Lord  Itort.  I  am  substantially  of  the  same  opinion.  The 
original  grant  of  the  title  is  not  of  a  bridge  at  alL  The  pursuers 
have  no  right  to  it  except  so  far  as  the  late  statute  gives  it  to 
them ;  and  the  conclusions  of  the  action  have  reference  to  the  bridge 
alone.  The  shape  of  the  action  is  such  as  to  shew  that  these 
parties  have  been  founding  solely  on  this  statute.  Upon  the 
matter  of  the  action  there  is  no  doubt  that  the  statute  has  never 
been  called  into  action,  at  least  with  regard  to  the  water  of 
LeveUf  By  the  statute  the  road  trustees  are  empowered  either  to 
purchase  the  bridge,  or  they  are  entitled,  if  it  be  inconvenient, 
to  purchase  the  right  of  ferry,  to  contract  with  the  proprietor 
of  the  ferry  for  the  erection  and  keeping  in  repair  of  the  bridge. 
Until  the  trustees  have  done  one  or  other  of  these  things,  there  is 
no  bridge  executed  under  the  statute.  It  does  not  follow,  because 
the  bridge  is  illegal,  that  the  parties  are  to  be  entitled  to  get  hold 
of  that  bridge,  and  to  exclude  the  true  proprietor  and  appropriate 
it  to  themselves.  I  can  understand  that  parties  who  had  a  right 
of  ford  and  ferry  might  have  an  action  against  the  proprietor  of 
a  bridge  if  it  was  prejudicial  to  the  ford.  But  that  is  not  the 
case  here.  Here  is  a  party  who  makes  the  bridge,  which,  it  is 
said,  he  had  no  warrant  for  doing  under  the  statute.  If  I  have 
made  an  illegal  bridge  I  may  be  forced  to  pull  it  down  again, 
but  to  demand  that  it  shall  stand,  and  that  the  pursuers  shall  have 
all  the  benefit  of  it  as  if  the  statute  had  been  carried  out,  is  a  very 
difficult  proposition  to  maintain. 

I  do  not  wish  to  pronounce  any  judgment  as  to  the  right  of  the 
Justices  to  substitute  the  bridge  for  the  ferry.  It  is  not  neces- 
sary for  the  decision  of  this  case  that  that  point  should  be  so  disposed 
of.  This  is  clear,  that  irrespective  of  every  thing  else,  they  have 
a  right  to  regulate  every  thing  in  connection  with  the  bridge  itself, 
provided  that  in  doing  so  they  do  not  injure  the  private  rights  of 
ford  or  ferry ;  Inhabitants  of  Sneddon  v.  Magistrates  of  Pauky^ 
M.,  7612. 

The  only  title  to  pursue  the  action  as  it  is  raised,  is,  that  the 
recent  statute  if  it  had  been  carried  into  effect,  says  that  the  bridge 
shall  be  toll  free,  &c.  But  this  statute  does  not  apply  to  the  case, 
for  the  trustees  have  not  done  that  which  is  necessary  to  bring  them 
under  the  statute,  and  therefore  the  matter  just  stands  as  if  that 
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statute  had  never  been  passed  at  all ;  tlierefore  they  cannot  have»  ^^^^  i^-  ^^o^* 

on  that  footing,  decree  that  the  bridge  is  toll  free ;  and  not  hayinffr. 

that  title  to  pursue,  this  action  falls  to  the  ground.     SmoUet  may  r.Smoliett,&c. 

be  obliged  to  take  the  bridge  down  again ;  but  at  any  rate  he  is 

entitled  until  these  parties  be  purchasers,  or  otherwise  obtain  the 

right  to  use  it,  to  shut  it  against  them. 

The  Lord  President.  The  opinion  which  I  entertain  is  in 
conformity  with  the  conclusions  to  which  your  Lordships  have 
arrived.  The  action  is  of  a  very  peculiar  kind.  The  objects 
which  it  is  destined  to  attain,  are  the  maintenance  of  the  bridge 
and  a  free  ^passage  across  it.  It  is  not  clear  whether  the  action  is 
laid  on  the  statute  or  at  common  law.  I  concur  in  holding  that  so 
far  as  regards  the  statute,  we  cannot  come  to  the  conclusion  that 
the  bridge  has  been  erected  under  any  of  the  powers  conferred  by 
it.  The  trustees  have  not  taken  steps  for  carrying  out  the  statute, 
and  therefore  the  bridge  is  not  one  under  the  statute.  Nor  do  I 
see  any  conclusions  in  the  summons  to  have  the  statute  followed 
out — no  conclusion  that  the  road  trustees  shall  implement  the 
terms  on  which  they  are  authorised  to  take  the  bridge. 

Then,  what  is  the  next  view  of  the  case  I  The  pursuer 
has  erected  this  bridge  where  the  ferry  was  before ;  and  the  object 
of  the  pursuers  is  to  have  the  ferry  substituted  for  this  bridge.  And 
accordingly  it  was  put  to  us,  that  the  defender,  having  made  the 
bridge  at  a  place  where  there  was  a  public  road,  must  be  held  . 
to  have  dedicated  it  to  the  public.  I  do  not  think  that  was  a 
sound  conclusion.  Does  it  injure  the  ford  at  the  ferry?  If  so, 
let  it  be  pulled  down.     But  there  is  no  conclusion  to  that  effect. 

Then,  what  right  have  the  defenders  to  insist  on  passing  free 
over  the  bridge  ?  That  proceeds  on  two  grounds, — lat.  That  the 
pursuer  must  be  held  to  have  dedicated  the  bridge  to  the  public ; 
or,  2d,  That  this  bridge,  being  in  the  line  of  a  public  road,  there 
can  be  no  exaction  of  tolls  upon  it  at  all.  Now,  the  first  proposi- 
tion I  have  already  disposed  of.  The  second  goes  too  far ;  for  it 
comes  to  this,  that  if  it  be  sound,  there  could  be  no  exaction  at  the 
ferry  either,  for  it  is  also  in  the  line  of  a  public  road.  The  ques- 
tion is,  is  the  defender  bound  to  keep  up  the  bridge  at  his  own 
expense,  and  at  same  time  to  allow  people  to  pass  over  it  free  of 
toll  ?  I  do  not  know  of  any  law  for  this.  If  he  has  done  injury  he 
may  be  obliged  to  pull  it  down,  but  I  do  not  see  how  this  action 
can  be  maintained  to  the  extent  of  holding,  that  the  pursuers  are 
entitled  to  pass  over  the  bridge  free.  I  shall  only  say  further, 
that  it  is  clear  that  the  proceedings  of  the  defender  in  this  case 
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Jane  18. 1852.  were  moved  in  by  the  public^  with  a  view  to  their  own  conve- 
^  .    nience,  and  that  he  is  not  wishino^  to  deprive  them  of  a  mode 

Camming,  «c.  '  . 

r.Smollett,&c.of  transit  which  they  might  have  found  more  convenient.  There 
is  no  wish  on  bis  part  to  interfere  with  the  convenience  of  the 
public.  It  is  not  necessary  to  decide  whether  the  Commissioners 
of  Supply  and  the  Justices  of  the  Peace  have  power,  in  every  case, 
to  transmute  a  ferry  into  a  bridge ;  but,  irrespective  of  this  mat- 
ter, it  is  impossible  to  maintain  the  conclusions  of  this  action,  and, 
therefore,  I  agree  in  holding  that,  in  this  action,  the  defender  must 
be  assoilzied  and  the  action  dismissed. 

The  CouBT  '^  find,  with  reference  to  the  summons  and  the  aver- 
ments on  record  in  the  present  action,  it  is  not  necessary  to  deter- 
mine in  regard  to  the  power  of  the  Commissioners  of  Supply  and 
Justices  of  the  Peace,  as  conservatoiB  of  highways,  bridges,  and 
ferries,  to  sanction  the  substitution  of  a  bridge  for  a  boat,  in  the 
event  of  such  alteration  being  opposed  or  challenged  in  competent 
form,  by  parties  having  title  and  interest  to  do  so ;  and  with  this 
explanation  and  limitation  of  the  6th  and  16th  findings  of  the 
interlocutor  of  the  Lord  Ordinary  complained  of,  adhere  to  the 
said  interlocutor ;  find  the  defender,  Mr  Smollett,  entitled  to  addi- 
tional expenses,  and  remit  to  the  Auditor  to  tax,  and  report  to  the 
Lord  Ordinary ;  further,  remit  the  cause  back  to  the  Lord  Ordi- 
nary, with  power  to  decern  for  the  expenses,  and,  if  necessary,  to 
proceed  farther  in  the  cause  as  may  be  just. 

Patrick  Paul^  S.S.C.,  Agent  for  Pursuers. 

/.  and  J.  M.  Balfour,  Agents  for  Pursuers. 

John  Blair,  W.S.  Agent  for  Commissioners  of  Supply,  &c. 


HOUSE  OF  LORDS. 
No.  325.  Scott,  Appellantj  v.  Sandeman,  Respondent. 

Payment  how  to  be  imputed — Interest — Principal  sum, — Certain  disputes 
and  difibrences  were  compromised  by  two  deeds  of  agreement,  one  in  the 
English  and  the  other  in  the  Scotch  form,  and  thereafter  a  payment  was 
made  for  behoof  of  a  creditor,  whose  claim  consisted  of  a  principal  sum, 
and  of  arrears  of  interest: — UM  by  the  House  of  Lords,  reversing  the  judg- 
ment of  the  Court  of  Session,  (returning  to  that  of  the  Lord  Ordinary)  that 
such  payment  must  be  imputed  in  extinction  of  the  principal  sum,  and 
that  the  creditor  was  not  entitled  to  apply  it  first  to  the  interest. 

Costs — Reclaiming  Note, — ^Where  the  interlocutor  of  the  Ix)rd  Ordinary 
was,  on  a  reclaiming  note,  altered  by  the  Inner  House,  whose  judgment 
was  in  its  turn  reversed  on  appeal,  and  that  of  the  Lord  Ordinary  returned 
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to,  the  House  of  Lords  allowed  the  appellant  the  costs  of  the  reclaiming 
note  so  erroneously  brought 

This  was  an  appeal  against  a  decree  of  the  First  Division  of  the  J°^®  ^-  ^^^* 
Court  of  Session,  made  in  a  process  of  multiplepoinding  for  distri-  q^q^J 
bution  among  the  creditors  and  family  of  John  Crawford  of  part  of  Sandeman. 
his  estate,  and  for  deciding  their  preferences  thereon.     The  only 
question  was  in  what  character  certain  payments  of  money  were  to 
be  considered  to  have  been  made,  whether  in  extinction  of  a  prin- 
cipal sum,  or  towards  the  interest  upon  it.     The  facts  appeared 
to  be  these. 

John  Crawford,  for  some  years  prior  to  1810  carried  on  busi- 
ness as  a  banker  and  merchant,  in  partnership  with  three  of  his  sons, 
«nd  died  in  the  year  1813,  leaving  considerable  property.  Being 
perfectly  solvent,  he  had  executed  certain  deeds,  making  arrange- 
ments regarding  his  real  and  personal  estate  in  favour  of  different 
branches  of  his  family.  It  is  alleged,  but  that  fact  is  disputed, 
that  he  retired  from  the  partnership  in  1810  and  died  in  1813, 
leaving  considerable  real  and  personal  property.  The  sons  con- 
tinued to  carrv  on  the  business  after  John  Crawford's  retirement 
up  to  the  year  1816,  when  they  became  insolvent,  and  their  joint 
and  separate  properties  were  sequestrated  under  bankruptcy,  and 
one  Bennet  was  appointed  trust  assignee  under  the  sequestration. 
At  the  time  of  the  bankruptcy  sundry  separate  debts  due  from  the 
estate  of  John  Crawford  remained  unpaid,  among  those  debts  the 
respondent's  large  debts,  contracted  during  the  partnership  of 
John  Crawford,  also  remained  unsatisfied.  By  the  will  of  John 
Crawford,  his  widow  and  two  of  his  sons  were  appointed  executrix 
and  executors.  The  sons  exclusively  managed  the  aflTairs  of  their 
father's  estate  until  their  bankruptcy,  and  after  the  bankruptcy 
the  widow  exclusively  intromitted  in  the  affairs  of  the  estate  for 
some  time. 

Upon  the  bankruptcy  of  the  sons,  several  creditors,  whose 
debts  were  contracted  after  John  Crawford  had  retired  from 
the  partnership,  cisdmed  to  charge  John  Crawford's  estate  with 
their  debts,  upon  the  ground  that  he  had  not  retired  as  alleged, 
or  if  he  had,  that  no  notice  had  been  given  of  his  retirement.  The 
affairs  of  John  Crawford  very  soon  after  this  became  involved  in 
considerable  and  complicated  litigation.  Proceedings  were  taken 
in  order  to  enforce  the  creditor's  remedies  against  the  real  estate 
of  John  Crawford,  which  proceedings  were  opposed  by  the  heir. 
Several  complicated  and  difficult  questions  arose  between  the  credi- 
tors and  the  family  of  John  Crawford.     The  widow  had  advanced 
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June  8. 1852.  certain  preferable  claims  under  a  bond  and  post-nuptial  settlement, 
^^otTv^^^  and  the  children  of  John  Crawford,  under  deed  executed  by  him,  also 
Sendeman.  claimed  to  be  creditors  upon  his  estate  to  the  amount  of  L.50,000, 
and  entitled  to  Tank  pari  passu,  with  his  general  creditors.  Serious 
questions  likewise  arose  whether  certain  creditors  whose  debts 
were  contracted  during  the  original  partnership,  after  John  Craw* 
ford's  alleged  retirement,  had  so  dealt  with  the  new  firm  as  to  have 
discharged  John  Crawford's  estate  from  liability  to  their  debts. 
Many  other  of  the  debts  which  were  claimed  were  also  disputed 
upon  various  grounds. 

Under  those  circumstances,  a  negotiation  for  a  compromise  was 
entered  into  in  the  year  1834,  which  terminated  in  the  execution  of 
two  deeds.  The  one  deed  was  called  the  English  deed,  and  the 
other  the  Scotch  deed.  These  deeds  put  an  end  to  a  vast  deal 
of  litigation,  and  procured  a  distribution  of  the  funds  of  John 
Crawford,  and  of  the  partnership ;  but  disputes  arose  in  regard 
to  the  construction  of  those  deeds,  which  led  to  the  present  appeals 
The  parties  to  the  English  deed  u  ere  certain  members  of  John 
Crawford's  family,  and  legatees,  M'Lachlan,  the  trust  assignee  of 
the  creditors  of  John  Crawford,  and  the  creditors  themselves, 
including  the  respondent,  who  claims  to  be  a  creditor  upon  the 
separate  estate  of  John  Crawford,  and  also  a  creditor  of  the  firm 
in  which  John  Crawford  was  a  partner.  The  deed  was  executed 
by  all  those  parties.  The  first  clause  of  the  English  deed  pro- 
vides for  putting  an  end  to  several  suits  then  existing,  and  for 
fecilitating  the  distribution  of  the  funds  realised  of  the  separate 
estate  of  John  Crawford,  and  also  of  the  partnership  estate.  The 
second  clause  binds  the  creditors  to  accept  certain  payments  in 
satisfaction  of  their  claims.  The  fourth  clause  provides  for  the 
investigation  of  the  debts  which  were  claimed.  The  English  deed 
and  the  Scotch  deed  formed  part  of  the  same  arrangement,  and 
they  fell  to  be  construed  together.  The  Scotch  deed  was  be- 
tween the  same  parties  as  the  English  deed,  and  had  reference 
to  the  same  transaction ;  and,  by  the  first  clause,  it  was  agreed 
that,  out  of  the  4  per  cent.,  (restricted  interest  accepted  by 
M'Lachlan,  and  the  creditors  by  the  English  deed,)  M'Lachlan  and 
the  creditors,  as  soon  as  the  first  dividend  should  be  received  under 
the  English  deed,  so  far  as  such  dividend  should  consist  of  interest, 
should  pay  1^  per  cent.,  to  be  applied,  first,  to  pay  to  M'l^chlan, 
as  trust  assignee,  L.700  for  expenses ;  thirdly,  that  William  Craw- 
ford and  James  Wilson,  in  the  event  of  a  sum  contained  in  a 
chancery  decree  being  recovered,  L.2600  further  expenses  should 
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be  paid  to  M^Lifechlan.  If  less  than  the  sum  decreed  should  be  re-  June  8. 1852. 
covered,  proportionate  reductions  were  to  be  made  frorik  the^-^^^^^ 
L.2500*  The  sums  of  L.700  and  L.2500,  or  the  reduced  sums,  Sandeman. 
were  declared  to  be  in  full  of  all  expenses  of  whatever  kind  or  de- 
nomination, which  had  been,  or  should,  or  might  be  incurred  by 
M^Lachlan,  as  trust  assignee,  or  the  creditors,  relative  to  the 
estate  of  John  Crawford.  Mr  Bennet,  the  trust  assignee  under 
the  sequestration,  with  a  view  to  the  proceedings  in  that  process, 
had  made  up  an  account  of  the  claims  upon  the  estate,  attaching  to 
each  creditor's  name  the  amount  claimed  by  him.  In  1831,  prior  to 
the  deeds,  a  dividend  of  5s.  in  the  pound  had  been  declared  under 
the  sequestration,  which  was  calculated  upon  the  sums  for  which 
each  creditor  was  ranked  in  Bonnet's  scheme,  which  dividend  had 
been  paid  to  the  creditors  whose  debts  were  not  disputed,  and  set 
apart  upon  the  debts  which  were  disputed,  the  respondent's  debt 
being  among  the  disputed  debts.  In  March  1835,  a  dividend  of  14s. 
in  the  pound  was  declared,  and  applied  in  the  same  manner ;  and  in 
December  1835,  a  farther  dividend  of  Is.  was  declared,  and  dealt 
with  as  the  former  dividends.  These  dividends  made  up  20s.  in 
the  pound  upon  the  debts  as  stated  in  Bennett's  scheme. 

Immediately  after  the  execution  of  the  deeds,  proceedings  were 
taken  to  investigate  the  disputed  claims.  The  proceedings  that 
subsequently  took  place,  and  which  occupied  so  long  a  time,  do  not 
distinctly  appear,  but  they  continued  down  to  20th  July  1847,  when 
the  Lord  Ordinary  (Murray)  after  hearing  the  parties,  found  the 
respondent  a  creditor,  as  representative  of  a  Mr  Andrew  McMillan, 
for  L.1037  : 8 :  0.,  being  the  amount  stated  in  Bonnet's  scheme;  and 
also  finding  inter  aUa^  **6to,  That  on  the  10th  June  1831,  there 
was  paid  to  the  claimant  the  sum  of  L.259,  7s.  as  a  dividend,  at 
the  rate  of  5s.  per  pound,  on  tbe  foresaid  debt  of  L.1037, 88. ;  and 
that  on  the  23d  February  1835,  there  was  consigned  in  the  Royal 
Bank  of  Scotland,  .  .  •  the  sum  of  L.726,  3s.  7^.,  being  a 
dividend  at  the  rate  of  14s.  per  pound,  and  on  the  18th  December 
1835,  a  sum  of  L.51,  178.  4|d,  being  a  dividend  at  the  rate  of 
Is.,  per  pound,  both  on  the  said  debts,  which  sums  so  paid  and 
consigned  make  up  20s.  in  the  pound  on  the  said  debt  of  L.1037, 
8s.  7d. ;  7to,  That  in  the  circumstances  of  the  case,  and  by 
the  terms  of  the  said  *  first  or  English  deed,'  the  sums  paid  and 
consigned  as  aforesidd  must  be  held  as  having  been  so  paid 
and  consigned  on  account  of  the  principal  of  the  said  debt  of 
L.1037,  8s.,  and  must  now  be  imputed  in  extinction  of  the  said 
principal  sum.     And  in  respect  that  of  the  said  debt  there  remains 


886  CASES  DECIDED  IN  THE  No.  325. 

June  8. 1852.  due  a  balance  of  L.  1 33,  Is.,  finds  the  claimant  entitled  to  be  ranked* 
c^yr^^^^^    therefor  on  the  fund  in  medw^  consigned  in  the  Royal  Bank.  of. 
Sandemao.      Scotland  in  the  names  of  William  Patrick  and  Walter  JoUie ;  Autho- 
rises and  ordains  them,  out  of  the  said  fund  in  mediOf  to  make  pay- 
ment accordingly,  and  decerns;  eighth,  Finds  the  claimant  further 
entitled  to  be  ranked  on  the  said  fund  inmedio ;  first,  for  such  interest 
as  has  accrued  on  the  said  two  consigned  sums  of  L.726,  3s.  7:|d., 
and  L.51,  17s.  4|d.,  from  the  18th  December  1835  to  1st  January 
1836  ;  and  second,  for  interest  on  the  said  balance  of  L.133,  Is., 
from  1st  January  1836,  till  payment,  both  at  the  rate  of  2^  per 
cent.     Authorizes  and  ordains  the  said  William   Patrick  and. 
Walter  JoUie,  out  of  the  said  fund  in  medio^  to  make  these  pay- 
ments accordingly,  and  decerns."     And  then  the  Lord  Ordinary 
finds  the  respondent  entitled  to  be  ranked  for  certain  sums,  in  name 
of  the  interest.     In  a  note  to  the  interlocutor,  the  Lord  Ordinary 
found  that  those  represented  by  the  appellant  had  been  anxious  to 
procure  an  early  division  of  the  funds,  that  the  creditors  had  been 
extremely  dilatory,  and  that  he  could  see  no  ground  for  holding 
that  there  had  been  any  undue  delay  on  the  part  of  the  family. 
The  respondent  reclaimed  to  the  First  Division  of  the  Court  of 
Session,  who  recalled  and  varied  the  Lord  Ordinary's  interlocutor, 
disallowing  the  rule  of  payment  laid  down  by  the  Lord  Ordinary, 
and  holding  that  the  creditor  was  entitled  to  apply  the  money  paid, 
first  to  the  interest  due  on  the  principal  debt. 

The  present  appeal  was  accordingly  taken,  and  was  argued  on 
the  3d,  4th,  and  8th  April  1851,  by  Bethel  Q.  C.and  A.  S.  Cook, 
for  the  Appellant;  and  by  Sir  F,  Kelly  y  Q.C.,  and  Lifflisy  for  the- 
respondent. 

The  House  took  time  to  consider  their  judgment,  which  was  this 
day  moved  by  Lord  Truro. 

Lord  Truro  (after  stating  at  considerable  length  the  facts 
and  the  pleadings,  said)  This  appeal  has  been  elaborately  ai^ed 
at  the  bar,  and  the  interlocutor  appealed  against  is  objected  to 
in  every  particular.  And  the  first  objection  that  is  made  to  it 
relates  to  the  construction  put  upon  the  deeds  in  relation  to  the 
application  of  payments,  the  interlocutor  adjudging  that  the  deeds 
do  not  purport  to  regulate  or  control  such  application,  and  that 
the  payments  made  to  the  respondent  were  subject  to  the  general 
rule  upon  that  subject  which  applies  to  payments  in  ordinary  trans- 
actions. Upon  the  part  of  the  appellant,  it  is  not  denied  that  in 
ordinary  transactions,  payments  made  generally  may  be  applied 
by  the  receiver  in  satisfaction  of  an  arrear  of  interest,  but  it  is 
insisted  that  the  payments  in  question  were  not  payments  made 
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in  the  ordinary  course  of  transactions,  nor  subject  to  the  rule  ap-  June  8. 1852. 
plicable  to  them,  but  were  made  under  special  circumstances,  and     ^-^t^^ 
the  application  was  distinctly  provided  for  in  the  deed,  and  the  Sondeman. 
appellant  mainly  relies  upon  the  express  terms  of  the  deed  agreed 
to  between  the  parties.    None  of  the  learned  Judges  below  ad- 
verted critically  or  particularly  to  the  precise  terms  of  the  deed, 
but  expressed  themselves  generally,  to  the  effect,  that  the  deed 
contained  nothing  to  interfere  with  the  general  rule,  and  that, 
therefore,  the  respondent  might  apply  the  payments  as  he  had  done 
according  to  that  rule.    I  am  compelled  to  say,  I  cannot  concur 
in  that  conclusion,  and  I  beg  to  call  your  Lordships'  attention 
again  to  the  precise  terms  of  the  deed.    By  the  second  clause  of 
the  deed,  the  creditors  agree  to  accept  in  full  of  their  debts,  prin- 
cipal, interest,  expenses,  claims  or  demands  of  any  kind  whatever, 
against  the  estate  of  John  Crawford,  of  such  a  sum  as,  including 
the  dividends  already  paid  to  them,  either  from  the  estate  of  the 
bankrupt  partnership,  or  from  the  estate  of  John  Crawford,  should 
make  up  twenty  shillings  in  the  pound  of  the  principal  sums,  with 
simple  interest,  thus  distinguishing  between  principal  and  interest 
in  the  course  of  the  same  line ; — they  agree  to  accept  twenty  shil- 
lings in  the  pound  of  the  principal  sums,  with  simple  interest  on  their 
respective  principal  sums  at  4  per  cent.,  from  the  period  at  which 
interest  was  last  paid.    I  can  scarcely  conceive  any  thing  to  be 
more  distinct  than  that ;  it  can  hardly  be  supposed  that  the  docn* 
ment,  which  was  the  foundation  of  the  decree,  can  have  been  care- 
fully copied,  for  the  language  is  clear  and  distinct, — such  a  sum  as 
together  with  some  other  sums,  will  make  up  twenty  shillings  in 
the  pound  of  the  principal  debt,  and  that  is  accompanied  with  a 
provision  as  to  the  mode  in  which  the  interest  shall  be  calculated, 
viz.,  that  the  interest  shall  be  at  4  per  cent,  from  a  certain  time. 
It  appears  to  me  to  prescribe  most  distinctly  the  rights  of  the 
parties,  when  they  are  dealing  with  regard  to  those  rights.     The 
third  clause  of  the  same  deed  provides,  that  the  creditors  should 
not  be  allowed  to  claim  beyond  the  amount  stated  in  Bennet's 
scheme,  after  giving  credit  for  the  dividends  paid  or  set  apart  to 
them  as  specified  in  the  scheme.     Bennet's  scheme  sets  forth  the 
principal  debts ;  it  does  not  deal  with  the  interest  in  stating  the 
sums  for  which  the  parties  should  rank.    It  seems  to  me  that 
those  clauses  were  intended  to  direct  and  govern  the  application 
of  the  payments,  and  that  the  language  is  sufficiently  intelligible 
to  that  effect.     The  sums  to  be  paid  in  future  are  to  be  of  such  an 
amount  as,  when  added  to  the  dividends  already  paid,  shall  make 


888  CASES  DECIDED  IN  THE  No.  325. 

June  8. 1852.  up  twenty  shillings  in  the  pound  on  the  principal  sum^  with  simple 
'^'"^'^"^    interest  from  the  period  interest  was  last  paid.     I  think  it  is  clear 

Sandeman.  that  the  expression  relating  to  the  interest  last  paid  did  not  refer 
to  the  dividends,  and  treat  them  as  payments  of  interest ;  and  if 
not,  then  the  dividends  could  only  be  applied  in  redaction  of  prin- 
cipal, and  the  payments  of  the  interest  referred  to  must  have 
meant  payments  antecedent  to  the  bankruptcy,  in  which  case, 
interest  is  provided  to  run  from  such  last  payment  of  interest  to 
the  time  of  ultimate  payment.  The  effect  of  this  clause  seems  to 
me  to  be,  that  the  dividends  theretofore  paid,  were  to  be  applied 
in  reduction  of  the  principal,  and  that  the  future  payments  were 
to  be  applied  in  like  manner. 

If  the  parties'  intentions,  in  the  language  they  have  used  in 
these  deeds,  may  be  inferred^om  the  state  of  circumstances  when 
such  intentions  were  formed,  such  an  application  of  the  antici- 
pated future  payment  would  not  be  prejudicial  to  the  creditors, 
because  there  is  no  doubt  that  a  speedy  payment  or  appropria- 
tion was  contemplated.  The  last  line  of  the  first  clause  speaks  of 
an  immediate  division  of  the  funds ;  and  the  second  clause  sjiews 
that  the  debts  were  expected  to  be  satisfied  by  one  payment. 
The  expression  is,  ^^  that  the  creditors  shall  accept  such  a  sum  as 
shall  make  up  20s.  in  the  pound,"  not  using  the  plural  word 
'^  sums,"  but  the  singular  ^^  sum ;"  and  that  substantially  did  take 
place,  because  148.  in  the  pound  was  declared  in  December  1834, 
and  Is.,  making  up  20s.,  in  March  1835  ;  and  except  for  the  delay 
caused  by  the  investigation  of  the  debt,  the  application  of  the 
payments  as  stipulated  would  not  have  operated  prejudicially  to 
the  creditors.  The  expression  in  the  third  clause  confirms  my 
construction,  as  it  declares  that  the  claims  of  the  creditors  should 
not  exceed  the  sums  for  which  they  were  ranked  in  Bennet's 
scheme,  after  giving  credit  for  the  dividends  previously  paid,  or 
thereby  set  apart  to  them,  as  specified  in  the  scheme.  In  that 
scheme  the  respondent  ranked  for  his  principal  only.  This  clause, 
therefore,  distinctly  expresses  that  the  previous  dividends  were  to 
be  credited  against  the  debt,  and  that  such  was  intended  is  mani- 
fest from  the  scheme.  The  respondent's  debt  stands  in  that  scheme 
No.  14,  under  the  description  of  "  heirs  of  Andrew  McMillan,"  and 
the  "  claim"  is  stated  at  the  sum  of  L.1136  :  4  : 6,  and  the  divi- 
dend from  the  company's  estate  of  L.98  :  16 : 6  is  deducted  from 
the  debt  of  L.l  136  :  4  :  6,  and  the  creditor  ranked  for  the  sum  of 
L.1037  : 8  :  0.  The  clause  in  the  deed  refers  to  the  scheme,  and 
when  the  language  of  the  clause  and  the  scheme  are  read  together, 
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it  18  apparent  that  the  dividends  that  had  before  been  paid,  were  Jane  8. 1852. 
deducted  from  the  principal,  although  it  is  clear,  that  between  the  g^^^^ 
time  when  the  claim  was  lodged  and  the  time  when  the  dividend  Sandeman. 
was  declared,  interest  had  grown  due.    The  4th  clause  also  fur- 
nishes an  observation  to  the  same  eiFect.     That  clause  anticipates 
that  the  sums  for  which  the  creditors  had  been  ranked  in  the 
scheme,  and  in  respect  of  which  dividends  had  been  declared, 
might  have  exceeded  the  debt  which  would  ultimately  be  found 
to  be  due ;  and  the  clause  declares  that  in  such  case,  '^  the  excess 
of  the  interim  dividends  which  such  creditors  might  have  already 
received,  should  be  applied  as  further  payments  of  the  debt  really 
due,"  so  that  the  creditors  should  not  receive  more  than  their 
debts  finally  admitted  and  fixed.    There  again  the  word  ^'  debt," 
in  connection  with  the  other  parts  of  the  deed,  palpably  means 
principal. 

The  opinion  I  have  expressed  is  formed  upon  a  consideration  of 
the  language  of  the  deed  itself,  and  not  from  any  extrinsic  mat- 
ter ;  but  at  the  same  time,  it  is  satisfactory  to  find  that  all  the 
surrounding  circumstances  of  the  case  strongly  confirm  the  con- 
struction which  I  have  stated.  (Tn  conclusion  his  Lordship  said — ) 
I  am  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  met 
the  law  and  justice  of  the  case,  and  that  it  ought  to  be  adhered 
to,  and  that  the  interlocutor  of  the  Lords  of  the  First  Division 
ought  to  be  reversed,  and  the  cause  remitted. 

Lord  BaouaHAM  concurred. 

A  discussion  having  taken  place  at  the  bar  as  to  costs,  parti- 
cularly respecting  the  expenses  of  the  reclaiming  note  in  the  Court 
below,  their  Lordships  consulted  together. 

Lord  Truro.  I  move  your  Lordships  in  this  case  that  the  inter- 
locutor of  the  Lords  of  the  First  Division  be  reversed,  and  the  inter- 
locutor of  the  Lord  Ordinary  be  affirmed,  I  also  move  your  Lord- 
ships, that  in  this  case  the  parties  are  entitled  to  the  costs  which 
were  occasioned  by  the  reclaiming  note  against  the  Interlocutor  of 
the  Lord  Ordinary.  The  question  as  to  those  costs  was  never  be- 
fore the  Lord  Ordinary,  they  are  consequential,  and  subsequent  to 
the  interlocutor,  the  reclaiming  note  against  the  interlocutor  of  the 
Lord  Ordinary  was  a  reclaiming  note,  which  this  House  is  of 
opinion  was  not  justified,  and  what  expense  may  have  been 
occasioned  by  it,  this  House  is  ofopinion  that  the  parties  are  en- 
titled to. 

Interlocutor  complained  of  reversed,  with  directions  as  to  costs 
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June  8. 1852.  of  redatming  note,  and  interlocutor  of  the  Lord  Ordinary  affirmed 
'"""'^'^^^    and  costs  remitted. 

Scott  9. 

^"""•"^     f  •  P-  f  f  T*^'  f  l!"?'"^? '  '"'"*•  I  Agents  for  the  Appellant 

John  Richardsoriy  Solicitor,  Westminster.  > 

W.  JoUie,  W.S.,  Edinburgh  ;  and  ^ 

G,  and  F.  Webster^  Solicitors,  West-        >  Agents  for  the  Respondents. 

minster.  ) 
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Gibson,  Appellant ;  Forbes,  Respondejii, 

Poors*  Bates— ^  and  9  Fiof.,  c.  ^Z— Minister's  Manse  and  Glebe. — ^Not- 
withstanding the  8  and  9  Vict,  c.  83,  a  minister  of  a  parish  in  Scotland 
'  is  not  liable  to  be  assessed  to  the  poor  in  respect  of  his  manse  and  glebe. 

Jane  14. 1852.     The  respondent  in  this  case  was  minister  of  the  parish  of  Sym* 
^■^v^^    ington,  within  the  Presbytery  of  Biggar,  and  as  such,  in  possea- 

For^.^        sion  of  a  manse  and  glebe,  in  terms  of  the  statutes  made  for  the 
purpose  of  providing  parish  ministers  with  manses  and  glebes.. 

Prior  to  the  passing  of  the  Poor  Law  Amendment  Act»  8  and 
9  Vict.,  c.  83,  parish  ministers  were  not  assessed  for  poor  rates 
in  respect  of  their  manses  and  glebes.  Subsequently  to  the  passing 
of  that  Act,  proceedings  were  taken  by  the  appellant,  as  inspec- 
tor of  the  poor  of  the  said  parish,  to  enforce  payment  of  assess- 
ments for  the  poor  made  on  the  appellant's  manse  and  glebe. 
The  respondent  applied  for  a  suspension  and  interdict  against  such 
proceedings,  and  the  First  Division  of  the  Court  of  Session  hav- 
ing granted  the  same,  the  present  appeal  was  brought. 

The  question  was,  whether  the  manse  and  glebe  of  the  minis- 
ter of  a  parish  in  Scotland  were  assessable  for  the  relief  of  the 
poor  ?  The  following  are  the  clauses  of  the  Poor  Law  Amend- 
ment Act,  8  and  9  Vict.,  c.  83,  which  bear  on  this  question  :  The 
1st  section  defines  ^^  owner"  as  follows  : — "  Owner  shall  apply 
to  life-renters  as  well  as  fiars,  and  to  tutors,  curators,  com- 
missioners, trustees,  adjudgers,  wadsetters,  or  other  persons  who 
shall  be  in  the  actual  receipt  of  the  rents  and  profits  of  lands  and 
heritages.** 

By  section  34  of  that  statute,  it  is  enacted,  '^  That  when  the 
parochial  board  of  any  parish  or  combination  shall  have  resolved 
to  raise  by  assessment  the  funds  requisite,  such  board  shall,  either 
at  the  same  meeting,  or  at  an  adjournment  thereof,  or  at  a  meet- 
ing to  be  called  for  the  purpose,  resolve  as  to  the  manner  in  which 


No.  326.  HOUSE  OF  LORDS.  891 

the  assessment  is  to  be  imposed,  and  it  shall  be  lawful  for  any  June  14. 1852. 
such  board  to  resolve,  that  one-half  of  such  assessment  shall  be^.!'^^^^ 

Gibson  V. 

imposed  upon  the  owners,  and  the  other  half  upon  the  tenants  or  Forbes. 
occupants  of  all  lands  and  heritages  within  the  parish  or  combina- 
tion rateably,  according  to  the  annual  value  of  such  lands  and 
heritages ;  or  to  resolve  that  one-half  of  such  assessment  shall  be 
imposed  upon  the  owners  of  all  lands  and  heritages  within  the 
parish  or  combination,  according  to  the  annual  value  of  such  lands 
and  heritages,  and  the  other  half  upon  the  whole  inhabitants, 
according  to  their  means  and  substance,  other  than  lands  and 
heritages,  situated  in  Great  Britain  or  Ireland ;  or,  to  resolve  that 
such  assessment  shall  be  imposed  as  an  equal  per  centage  upon 
the  annual  value  of  all  lands  and  heritages  within  the  parish  or 
combination,  and  upon  the  estimated  annual  income  of  the  whole 
inhabitants  from  means  and  substance,  other  than  lands  and  heri- 
tages, situated  in  Great  Britain  and  Ireland." 

The  49th  section  enacts,  ^^  That  clergymen  shall  be  liable  to  be 
assessed  for  the  poor  in  respect  of  their  stipends."  The  50th 
section  declares,  *'  that  the  privileges  of  exemption  from  payment 
of  assessments  in  the  city  of  Edinburgh,  possessed  and  enjoyed  by 
members  of  the  College  of  Justice,  and  officers  of  the  Queen's 
household,  shall  not  be  applicable  to  assessments  imposed  and 
levied  for  the  relief  of  the  poor,  under  the  authority  of  this  Act ;" 
and  the  91st  section  enacts,  **  that  all  laws,  statutes,  and  usages, 
shall  be,  and  the  same  are  hereby  repealed,  in  so  far  as  they  are 
at  variance  or  inconsistent  with  the  provisions  of  this  Act,  pro- 
vided always  that  the  same  shall  continue  in  force  in  all  other 
respects." 

Bethely  Q.C.,  and  AndersoUy  Q.C.,  for  the  appellant.  The 
minister  is  liable,  in  respect  of  his  manse  and  glebe,  to  the  poor- 
rate,  either  as  owner,  or  as  tenant  and  occupant,  of  lands  within 
the  parish.  There  is  no  exception  in  the  language  of  the  late 
statute,  8  and  9  Vict.,  c.  83 ;  but  all  lands  and  heritages  within 
the  parish  are  to  be  assessed,  and  it  is  impossible  to  contend  that 
the  glebe  is  not  land  in  the  parish.  During  the  incumbency,  the 
minister  is^  the  owner  of  the  glebe ;  he  is  therefore  an  *^  owner" 
within  the  meaning  of  the  Act,  and  consequently  is  liable  to  be 
rated  as  such.  The  Court  below  assumed  that  under  the  old  law 
a  minister  was  not  liable,  and  that  therefore,  and  because  there 
was  no  express  enactment  that  a  minister  should  be  liable,  the 
Court  considered  he  did  not  come  within  the  meaning  of  the 
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June  14.  i»a2  general  words  of  the  Act.     It  is  necessary,  therefore,  to  advert  to 
V-^T^'    the  antecedent  law.     The  earliest  statute  is  the  Act  1679,  c.  74 : 

Forbes.  by  that  Act  the  authorities  are  enjoined  '*  to  taxe  and  stent  the 

baill  inhabitants  within  the  parochin,  according  to  the  estimation 
of  their  substance,  without  exception  of  persones/'  Then  the  Act 
1663,  c.  16,  ratifies  the  former  Act;  and  in  directing  how  the 
assessment  is  to  be  made,  says,  **  the  one-half  thereof  to  be  payed 
by  the  heretors,  either  conform  to  the  old  extent  of  their  lands 
within  the  paroch,  or  conform  to  the  valuation  by  which  they  last 
payed  assessment,  or  otherways,  as  the  major  part  of  the  heritors 
so  meeting  shall  agree,  liferenters,  and  wadsetters  always  being 
lyable  during  their  rights  as  heritors ;  and  the  other  half  to  be 
laid  upon  the  tenements  and  possessors,  according  to  their  means 
and  substance."  The  case  of  the  Heritors  and  Kirk- Session  and 
Minister  of  the  Parish  of  CarffiU  v.  Tasker  and  Others^  February 
29.  1816,  reported  in  the  Faculty  Collection,  is  relied  on  by  the 
respondent,  as  shewing  that  before  the  late  Act  a  minister  was  not 
liable;  but  that  case  only  determined  that  under  the  former  statutes 
a  minister  was  not  included,  that  he  was  not  to  be  assessed  accord- 
ing to  his  means  and  substance.  The  present  question  must  turn 
solely  on  the  construction  of  the  late  Act,  which,  it  is  submitted, 
uses  the  word  ^^^owner"  designedly,  as  more  comprehensive  than 
the  word  •*  heritor."  fliay  v.  the  Edinburgh  Water  Company ^  1 2 
vol.,  2  series  of  Session  Cases,  1240.  Dunlop's  Parochial  Law, 
163,  were  also  referred  to. 

The  SoUcitor^General  of  Enfflandj  and  RoU^  Q.C.,  for  the  re- 
spondent. Until  the  8  and  9  Vict.,  c.  83,  there  had  never  been 
any  assessment  for  the  poor  on  any  minister,  qtia  minister ;  then 
what  is  the  effect  of  the  last  statute  ?  That  statute  does  not  im- 
pose (except  where  it  b  expressly  mentioned)  any  liability  on 
persons  who  were  not  liable  before  the  statute.  The  members  of 
the  College  of  Justice  had  an  exemption  from  taxes ;  and  it  was 
held  that  the  college  was  not  liable  to  poor-rates,  notwithstanding 
the  Act  1579  imposed  an  assessment  on  all  the  inhabitants.  Jan. 
29.  1788,  M.  2418;  and  in  the  House  of  Lords,  March  25. 
1 790.  Now  the  Act  8  and  9  Vict.,  c.  83,  has  by  sec.  50,  expressly 
taken  away  this  exemption  on  the  part  of  the  members  of  the 
college ;  but  with  respect  to  ministers,  although  the  legislature 
knew  that  ministers  were  not  liable,  either  in  respect  of  their 
stipends  or  of  the  manse  and  glebe,  the  Act  merely  says  that  minis- 
ters shall  be  liable  in  respect  of  their  stipends ;  this  necessarily 
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excludes  them  from  being  liable  in  respect  of  the  manse  andJune  14. 1852. 

Betheli  Q.C.,  replied,  referring  to  5  Geo.  IV.,  c.  72.  Forbes. 

The  Lord  Chancellor.  My  Lords,  in  this  case  the  question 
lies  in  a  narrow  compass,  though  it  is  one  of  great  importance. 
The  question  is,  whether  a  minister  in  Scotland  is  liable  to  be 
rated  to  the  poor  in  respect  of  his  manse  and  glebe.  The  question 
turns  on  the  statute  8  and  9  Vict.,  c.  83.  Before  that  statute,  it 
must  be  taken  as  a  fact  that  ministers  in  Scotland  were  not  liable 
to  be  rated,  either  in  respect  of  their  manse  and  glebe,  or  in  re- 
spect of  their  stipend.  The  case  of  CargiU  v.  Tasker  is  a  decision 
that  qua  minister,  he  was  not  liable.  Now  it  is  clear  that  although 
the  first  Act  does  not  in  express  words  say  ^^  ministers,''  yet  it  uses 
expressions  which  would  include  ministers  if  you  were  to  give  them 
their  natural  import.  The  words  there  are,  *'  all  the  inhabitants, 
without  exception  of  persons."  But  notwithstanding  these  terms, 
it  has  been  held  in  Scotland  that  ministers  were  not  to  be  rated  in 
respect  of  their  stipend,  or  their  manse  and  glebe.  Then  comes 
the  Act  8  and  9  Vict.,  c.  83 ;  and  upon  that  Act  I  should  clearly 
have  been  of  opinion  that,  but  for  the  clause  to  which  I  shall  after- 
wards refer,  the  first  section,  taken  in  connection  with  the  34th 
section,  did  include  ministers  in  respect  of  their  manse  or 
glebe.  I  should  have  been  of  opinion,  that  under  the  34th  section, 
(which  describes  the  manner  in  which  the  assessment  is  to  be  made) 
the  words  there  used  would  have  included  ministers  in  Scotland, 
in  respect  of  their  means  and  substance.  Then  the  91st  section, 
which  repeals  all  former  laws  at  variance  with  that  Act,  would  have 
rendered  it  more  clear.  Now,  my  Lords,  the  grounds  on  which 
I  ask  your  Lordships  to  agree  with  the  decision  of  the  Court 
below,  depend  on  the  exceptions  contained  in  the  Act.  When  I 
find  that  by  the  49th  section  there  is  an  express  provision  that 
ministers  should  be  liable  in  respect  of  their  stipends,  I  see  at 
once  that  the  words  used  in  the  other  part  of  the  Act  which,  prima 
faciey  include  ministers  in  respect  of  their  being  owners  of  lands,  do 
not  do  so,  for  stipends  were  not  considered  to  be  for  that  purpose 
included  under  the  description  of  ^*  means  and  substance"  given 
in  the  34th  section,  or  it  would  not  have  been  necessary  to  have 
expressly  declared  by  the  29th  section,  that  clergymen  shall  be 
liable  in  respect  of  their  stipend.  This  shews,  I  think,  my  Lords, 
that  the  former  part  of  this  Act  is  not  to  be  used  in  the  sense  I 
should  have  interpreted  it,  had  it  not  been  explained  by  the  sub- 
No.  XXXI.  VOL.  I.  2  N 
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June  14.  I862.8^uent  part.    If,  then,  under  the  words  "  means  and  substance," 

^■^y^^    Stipends  are  not  included  by  the  legislature,  the  preceding  words, 

Gibson  v,       owners  or  occupants  "  of  all  lands  and  heritages  within  the  parish," 

forbes.  *  i     i  •  i.       -"ip    t_  j  j 

will  not  include  the  manse  and  glebe ;  for  if  the  words  used  are 
sufficient  to  embrace  the  one,  they  are  also  sufficient  to  embrace 
the  other.     When,  therefore^  I  find  the  one,  namely,  stipends, 
which  on  the  face  of  it  would  imply  *^  means  and  substance,"  if> 
not  included,  I  think  it  clear  that  the  words  in  this  34th  section 
are  not  used  in  the  sense  of  intending  to  alter  the  usage  which 
bad  prevailed  before  the  Act,  but  that  it  was  intended  by  that 
section  to  leave  a  minister  still  exempt,  as  he  was  before  that  Act. 
Now  the  60th  section  b  material,  for  there  was  before  the  Act  an 
express  exemption  from  rates,  of  the  members  of  the  College  of 
Justice.     In  that  case  the  exemption  is  expressly  made  to  cease. 
The  91st  section  only  repeals  all  acts  and  usages,  so  far  as  they 
are  inconsistent  with  this  Act ;  but  as  already  pointed  out,  this 
exemption  is  not  inconsistent  with  this  Act.    My  own  impression, 
my  Lords,  is,  that  the  construction  which  the  Court  below  has  put 
on  this  Act  ought  to  be  adopted,  namely,  that  the  Act  did  not  in- 
tend that  the  minister  should  be  assessed  to  the  poor  in  respect  of 
his  dwelling,  though  it  did  intend  that  he  should,  in  respect  of  his 
stipend.    I  therefore  move  your  Lordships  that  this  appeal  should 
be  dismissed. 

Lord  Brouoham.     No  doubt,  my  Lords,  the  present  question 
depends  entirely  on  the  construction  to  be  put  on  the  late^Poor 
Law  Act ;  but  that  does  not  exclude  a  consideration  of  the  usage 
which  existed  prior  to  that  Act;  for  we  cannot  well  construe  the 
Act  without  having  regard  to  the  law  as  it  stood  previously.     The 
case  of  CarffiU  has  been  referred  to ;  but  I  take  the  £M7t  of  the 
existence  of  such  usage,  independent  of  that  case  as  to  this ;  it  is 
most  important  that  we  should  have  regard  to  the  opinion  of  the 
learned  Judges  in  the  Court  below.     Lord  Cuninghame  says,  **  It 
seems  to  be  ascertained  that,  prior  to  the  passing  of  the  present 
Poor  Law  Act  in  1845,  it  was  rested  in  the  laws  and  practice  of 
Scotland,  that  glebes  and  manses  were  not  liable  for  public  and 
parochial  burdens.     That  has  been  an  immemorial  usage  and  un- 
derstanding in  this  country.     The  only  case  in  which  such  a  claim 
had  been  attempted  (in  the  parish  of  Cargill),  terminated  m  a 
finding  that  the  minister  was  not  liable  for  poor  rates  in  respect  of 
his  glebe.     Nearly  thirty  years  elq)sed  between  the  date  of  that 
decision  and  the  passing  of  the  present  statute  for  provision  of  the 
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poor ;  but,  during  the  whole  of  that  time,  no  attempt  was  renewed  JuneH^52. 

to  make  the  minister  liable  for  rates  in  respect  of  his  glebe.**  Then  ^.^^^^  ^ 

comes  this  statute  of  8  and  9  Vict.  c.  83 ;  and  it  must  be  taken  Forbes. 

that  it  was,  at  that  time,  within  the  knowledge  of  the  legblature, 

that  a  minister  was  not  liable,  either  in  respect  of  his  manse  or  of 

his  stipend.     That  Act  expressly  enacts  that  a  minister  shall  be 

taxed  in  respect  of  his  stipend.     The  legislature  knowing,  there- 

fore,  that  a  minister  was  not  liable  in  respect  of  his  manse  and 

glebe,  or  of  his  stipend,  confines  his  liability  to  a  tax  in  respect  of 

his  stipend. 

Interlocutor  affirmed,  but  without  costs.* 

OonneU  €md  Hope,  Westminster ;  and  MenaeB  and}    j^^^^  ^^^  AppcUant. 

MaconoMey  W.S.,  Edinburgh,  ) 

RobettS(m  a^  Simpsan,  Westminster;  and  |  j^^^^  ^^  Respondent. 

Hedor  M'Letmy  W.S.,  Edinburgh  >  ^ 

*  The  Lord  Chancellor  was  of  opinion  that  the  minister  was 
suing  in  behalf  of  others. 


FIRST  DIVISION. 
Snarb  v.  Earl  of  Fife's  Trustbbs.  No.  327. 


Damages — Procesa-^New  Trial — Eocceseive  Damages — Surprise, — Where 
a  jury  returned  a  verdict  for  the  pursuer,  with  L.1000  damages,  appor- 
tioned with  reference  to  a  ground  of  damage,  as  to  which  the  record  was 
not  expUcit,  the  Court  granted  a  new  trial. 

Circumstances  in  which  the  Court  were  of  opinion  that  from  the  struc- 
ture of  the  record,  the  damages  awarded  by  the  jury  must  be  held  to  be 
excessive,  and  a  new  trial  granted. 

See  ante,  p.  281,  No.  129. 

In  thb  case  a  rule  having  been  granted  to  shew  cause  why  a 
new  trial  should  not  be'  granted,  the  matter  was  argued  by  the 
same  counsel  who  appeared  on  the  discussion  of  the  bill  of  excep- 
tions, and  this  day  the  Lord  President  delivered  the  judgment  of 
the  0)urt,  in  which  the  grounds  of  the  motion  and  the  arguments 
from  the  bar  will  be  found  to  be  sufficiently  set  forth. 

Lord  Prxsidsnt.     The  jury  have  found  for  the  pursuer  onJnne  18.1852. 
both  the  issues,  and  have  assessed  the  damages  at  L.IOOO,  irre-„  *^^^^ , 

'  ».  1^      1.        j.i  ,       .  .  mt     Snare  r.  Earl 

spectLve  of  solatium^  which  they  did  not  take  into  view.     The  of  Fife's 
defenders  ask  a  new  trial  on  various  grounds,  including  surprise, '^'''^*^^' 
excess  of  damages,  contrary  to  evidence,  and  the  justice  of  the 
case.     The  general  rule  is  against  disturbing  the  verdict  of  a  jury 

2n2 
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June  18. 1S52.  pronounced  upon  a  full  consideration  of  the  case,  and  that  rule  is 
'~^^^'    especially  applicable  to  any  attempt  to  disturb  the  assessment  of 
of  Fife's         damages  by  a  jury.     There  is  no  absolute  and  inflexible  rule  ta 
Trustees.        ^.j^^^^  effect ;  but  it  is  the  general  rule.     It  is  a  wise  rule  for  ob- 
vious reasons,  and  it  should  not  be  deviated  from  without  strong 
cause  shewn.     To  estimate  the  bearing  of  that  rule  on  the  pre- 
sent case,  and  the  weight  of  the  grounds  on  which  we  are  asked 
to  deviate  from  it,  I  think  it  necessary  to  advert  to  the  nature  and 
circumstances  of  the  case.     I  don't  mean  to  go  through  them  in 
great  detail,  but  I  wish  to  separate  that  which  is  essential  or 
proper  for  consideration,  from  that  which  appears  to  me  to  be 
non-essential,  or  not  proper  matter  in  the  consideration  of  the 
point  now  before  us. 

The  pursuer,  Mr  Snare,  is  possessed  of  a  certain  picture  or  por- 
trait of  Charles  the  First,  which  he  exhibits  for  gain;  I  don't 
inquire  whether  that  picture  was  or  was  not  painted  by  Velasquez, 
or  what  is  its  intrinsic  value.  I  agree  with  the  observation  made 
by  the  counsel  for  the  pursuer,  that  these  questions  were  not  of  the 
essence  of  this  inquiry.  I  hold  that  Mr  Snare  is  entitled  to  make 
profit  by  the  exhibition  of  a  picture,  by  whomsoever  painted,  or 
of  whatsoever  value.  Now,  can  I  hold  that,  the  value  of  the  exhi- 
bition necessarily  depends  on  the  intrinsic  value  of  the  picture,  or 
on  its  authenticity  ?  The  very  reverse  may  be  the  fact.  Doubt 
and  mystery  hanging  over  it  may  excite  curiosity,  increase  the 
resort  of  visitors,  and  enhance  the  value  of  the  exhibition,  and  the 
loss  consequent  on  an  interruption  of  that  exhibition.  Mr  Snare 
chose  to  exhibit  this  picture ;  it  was  an  object  of  attraction,  and 
probably  a  subject  of  profit.  Mr  Snare  chqse  to  attach  a  history 
to  the  picture.  He  said  it  was  a  certain  picture  of  Yalasques, 
which  had  at  one  time  belonged  to  the  noble  family  of  Fife.  Far 
from  concealing  that  fact,  he  avowed  it,  and  laboured  to  establish 
it,  with  what  success  I  do  not  inquire.  He  exhibited  his  picture 
with  that  pedigree,  real  or  imaginary,  in  London  and  elsewhere. 
If  he  really  possessed  the  Valasquez,  he  was  rich  in  the  possession 
of  it..  If  he  only  believed  that  he  possessed  it,  he  was  perhaps 
rich  in  the  possession  of  that  harmless  belief. 

At  length  be  came  to  Edinburgh  and  exhibited  it  here.  The 
substance  of  Mr  Snare's  complaint  was  reduced  into  the  two 
issues  on  which  the  trial  was  had,  and  which  raise  two,  and 
only  two,  questions  of  fact — viz.,  \st^  wrongous  seizure ;  2d, 
wrongous  detention.  The  jury  returned  an  affirmative  answer  to 
both  of  these  issues.     I  have  given  every  possible  attention  to  the 
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evidence,  and  I  do  not  see  any  ground  for  holding,  that  in  re  turn- June  18. 1852. 
ing  an  affirmative  answer  to  both  of  these  issues,  the  jury  did_  '^^^\ 

,.1  1  .  .       .         *  i.     1      ^  ^"^'■s  V'  Earl 

wrong — did  any  thing  to  warrant  the  interference  of  the  Court,  of  Fife's 
So  far,  I  think,  there  can  be  little  room  for  diflTerence  of  opinion. '^"^**^^^- 
As  to  the  damages,  I  must  hold  that  they  were  assessed  in  respect 
of  the  matters  within  the  issues.  Therefore  I  must  hold  that 
they  did  not  give  damages  in  respect  of  the  multitudinous  litiga* 
lions  that  took  place,  except  in  so  far  as  these  might  be  regarded 
as  part  of  the  proceedings  by  which  the  picture  was  withheld, 
and  the  exhibition  for  a  time  prevented.  The  proper  penalty  of 
improper  litigation  is  the  payment  of  costs,  and  I  must  hold  that 
the  damages  were  irrespective  of  that  matter.  So  also  I  see,  from 
the  verdict  itself,  that  the  jury  put  out  of  view  another  matter, 
viz.  solatium.  It  is  not  clear  that  any  matter  of  solatium  was 
properly  before  them,  and  I  have  no  doubt  that  they  did  right 
in  discarding  it  from  their  consideration,  and  in  recording  in  their 
verdict  that  they  had  done  so.  The  two  matters  to  which  the 
evidence  of  the  pursuer  appears  to  have  been  directed  as  the 
eources  of  his  damage  were  these — 1^/,  The  loss  sustained  by 
him  through  the  stopping  of  his  exhibition,  and  keeping  it  closed 
from  3 1st  January  till  1 7th  March;  and,  2(f/y,  The  injury  done 
to  his  credit  and  business  as  a  bookseller  and  printer  at  Reading. 
These  injuries  the  jury  have  estimated  at  L.IOOO.  The  jury 
have  not  made  any  separation  or  apportionment  of  the  damages 
between  these  two  matters,  neither  had  the  pursuer  given  any 
schedule,  nor  can  I  say  that  this  was  necessary. 

It  is  said  by  the  defenders  that  these  damages  are  excessive — 
that  the  loss  at  Reading  should  be  thrown  out  of  view  entirely — 
and  that,  if  it  be  so,  the  damages  are  excessive,  and  that  the  ver- 
dict ought  to  be  set  aside  on  that  ground.  If  the  Reading  matter 
were  to  be  thrown  entirely  out  of  view,  I  think  that  the  damages 
would  be  excessive,  and  that  one-fourth  of  the  damages  assessed 
appears  to  be  as  large  a  portion  of  the  damage  as  could,  consis- 
tently with  the  evidence,  be  ascribed  to  the  loss  sustained  through 
the  stopping  of  the  exhibition.  But  there  was  another  element  of 
damage  which  was  perhaps  more  important  and  extensive,  and 
probably  did  not  admit  of  being  deduced  precisely  in  figures  by  an 
accountant.  I  allude  to  the  alleged  destruction  of  his  credit,  and  of 
his  trade  as  a  bookseller  and  printer  at  Reading.  This  was  a  matter 
in  which  perhaps  more  was  necessarily  left  to  the  discretion  and  ar- 
bitrement  of  the  jury ;  and  apparently  it  was  in  reference  to  this  ele* 
ment  of  damage  that  the  greater  part,  three-fourths  of  the  damages. 


^ 
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Jane  18.  I8:i2.  w€re  awarded.  Now,  it  was  to  tbb  part  of  the  case  that  the  defend^ 
8       V  Earl  ^^  QUiiiily  addressed  themselFes  in  their  ai^ument  for  a  new  trial, 
of  Fife's         They  coDtended  that  the  damages  were  exeeseive,  and  they  also 
^^^^^^'       contended  that  the  case  fell  within  one  or  more  of  the  other  grounds 
for  granting  new  trial.     The  first  of  these  is  $yrpri$e.     They  say 
that  they  did  not  expect  that  the  pursuer  would  present  any  case 
in  regard  to  his  business  at  Reading,  that  he  would  go  into  that 
matter  at  all  as  an  element  of  damage,  and  that  they  were  not 
prepared  for  it,  that  they  did  not  consider  it  to  be  within  the  sum- 
mons or  the  issues.     Accordingly,  at  the  trial,  they  excepted  to 
the  ruling  of  the  Judge  that  it  was  withm  the  issues ;  the  bill  of 
exceptions  was  made  the  subject  of  full  argument  before  the  Court, 
and  the  result  was,  that  the  exceptions  were  disallowed,  and  the 
direction  which  had  been  given  by  the  Judge  at  the  trial  was 
affirmed. 

The  judgment  of  the  Court  disallowing  these  exceptiona,  and 
affirming  the  directions  of  the  Judge  at  the  trial,  is  now  the  law  of 
this  case.  It  fixes  that  this  element  of  damage  is  within  the  sum- 
mons and  the  issue.  But  that  is  not  conclusive  in  die  questioQ  of 
surprise.  If  it  was  not  within  the  summons  or  issues,  there  would 
be  no  room  for  the  plea  of  surprise,  because  the  more  decisive 
plea  of  absolute  incompetency  would  apply.  It  is  only  where 
that  plea  does  not  apply,  that  there  can  be  any  room  for,  or  oc- 
casion to  resort  to  the  plea  of  surprise.  The  judgment  on  the 
bill  of  exceptions  is  therefore  not  conclusive  against  the  defen- 
ders now  asking  for  a  new  trial  on  the  ground  of  surprise.  It 
was  maintained  for  Uie  pursuer,  that  the  defenders  should  have 
raised  the  question  of  surprise  at  the  trial,  and  should  have 
objected  to  the  evidence  on  that  ground,  and  that  not  having 
been  done,  so  they  are  now  precluded.  I  cannot  adopt  that 
view.  The  defenders,  at  the  trial,  raised  the  objection  of  utter 
incompetency,  which  was  a  stronger  and  more  exclusive  ob- 
jection ;  and  I  am  not  prepared  to  say,  that,  according  to  our 
mode  of  pleading,  mere  surprise  would  have  been  a  ground  for 
excluding  the  evidence  at  the  trial.  I  consider  it,  then,  to  be 
still  open  to  the  defenders  to  put  their  demand  for  a  new  trial  on 
the  ground  of  surprise,  if  they  can  make  out  that  ground.  Upoo 
what  do  they  rest  the  allegation  of  surprise  ?  They  say  that  the 
record  gave  them  no  warning — that  it  was  silent  in  regard  to  the 
Reading  matter, — and  that  they  were  reasonably  in  the  belief  that 
the  case  would  be  put  by  the  pursuer  entirely  on  other  grounds, 
and  were  wholly  unprepared  to  meet  that  matter,  on  which  unex- 
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p€ct:edly  the  major  part  of  the  pursuer's  claim  of  damage  was  put  j^ne  is.  1S62. 
at  the  trial ; — while,  holdings  as  I  am  bound  to  do>  that  the  sum-  -^v^^ 
mens  is  broad  enough  to  cover  this  ground  of  damage,  and  that^^^^J  ^^^ 
the  issues  are  abo  wide  enough  to  embrace  it,  I  must  say  that  iTmsteet. 
have  rarely  seen  so  meagre,  or  rather  so  silent  a  record  in  regard 
to  a  part  of  the  case  to  whieh  so  much  importance  was  intended 
to  be  attached  at  the  trial.  The  explicitness  of  our  records,  by 
condescendence  and  answers,  has  been  referred  to  here  and  else- 
where, as  affordbg  a  valuable  security  against  surprise*  In  the 
present  case,  the  record  was  closed  on  the  summons  (which  is  in 
the  old  form)  and  the  defences  without  any  condescendence.  That 
would  have  been  of  no  consequence  if  the  summons  had  been 
explicit  on  the  point  in  question.  But  while  it  is  very  full  on  other 
points,  I  can  find  very  little  in  it  to  mdicate  that  the  pursuer's 
business  and  credit  at  Reading  were  destroyed  by  the  seizure  and 
detention  of  the  picture  in  Edinburgh,  and  that  he  intended  to  make 
the  defenders  responsible  in  damages  for  the  destruction  of  that, 
business  and  credit.  Then,  as  to  the  evidence  it  goes  to  establish, 
that  immediately,  or  very  soon  after  the  intelligence  of  seizure  of 
the  picture  reached  Reading,  the  pursuer's  business  fell  off,  and 
very  soon  ceased  entirely,  and  they  gave  their  opinion,  that  there 
was  no  other  reason  for  this  than  the  seizure  of  the  picture ;  but 
it  does  not  shew  how  that  seizure  was  to  affect  that  business,  so  as 
to  make  it  appear  that  the  loss  **  flowed  directly"  from  the  illegal 
seizure  and  detention*  Then,  again,  these  witnesses  say  that 
they  knew  nothing  of  the  state  of  the  pursuer's  affisdrs,  or  the 
profit-s  of  his  business,  but  they  say  that  he  had  a  book-keeper  of 
the  name  of  Hamley,  and  of  course  books  kept  by  Hamley.  But 
Hamley  is  not  brought  forward,  nor  are  the  books  produced ; 
neither  are  any  of  the  pursuer's  customers,  nor  any  parties  who 
had  dealings  with  him,  brought  forward  to  give  evidence. 

Thus,  while  the  defenders,  on  the  one  hand,  were  not  prepared 
for  this  part  of  the  case,  the  pursuer,  on  the  other  hand,  has  not 
thrown  the  light  upon  it  which  he  ought  to  have  done,  or  which 
would  have  enabled  the  defenders  to  sift  it,  and  I  don't  think  there 
were  grounds  for  the  award  of  so  much,  if  any  damages  on  that 
head,  as  the  case  stood  in  evidence.  I  think  that  thb  important 
part  of  the  case  has  not  been  properly  investigated  or  satisfactorily 

tried. 

To  enable  us  to  grant  a  new  trial,  if  it  should  be  thought  that 
the  justice  of  the  case  demands  that  course  to  be  followed,  it  is 
not  necessary  that  the  circumstances  should  be  such  as  to  bring  it 
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June  18. 1862.  strictiy  within  the  category  of  surprise^  or  of  the  verdict  being 
SnarTr  EmI  ^^^^^^7  ^  evidence,  or  of  palpable  excess  of  damage.     The 
of  Fife's         statute  (55  Geo.  III.  c.  42),  after  enumerating  these  and  other 
"wtces.        grounds  on  which  new  trial  may  be  granted,  adds  to  the  enumera- 
tion, "  or  for  such  other  cause  as  is  essential  to  the  justice  of  the 
case."     At  the  same  time,  although  these  words  may  appear  to 
be  of  wide  application,  great  care  and  caution  must  be  exercised 
in  the  application  of  them.     The  Court  will  not  interfere  with  a 
verdict  rashly,  or  on  any  loose  notion  that  the  case  might  perhaps 
be  better  sifted  by  another  trial.     But  if  it  should  appear  that  the 
circumstances  approach  closely  to  one  or  more  of  those  grounds, 
recognized  as  clear  grounds  for  gr|inting  a  new  trial — ^if  it  should 
appear  that  one  of  the  parties  has. been  exposed  to  disadvantages 
bordering  upon,  if  not  amounting  to,  a  serious  hampering  of  justice 
— if  it  should  further  appear  that  the  other  party  has  failed  in  the 
duty  he  owed  to  justice,  by  throwing  all  the  light  upon  the  case 
which  might  reasonably  be  expected  from  him,  and  without  which 
a  satisfactory  result  could  not  be  arrived  at — and  if  the  result 
which  has  been  arrived  at  is  an  award  of  a  sum  for  actual  damages^ 
to  an  extent  for  which  we  see  no  materials  in  the  evidence, — I 
think  it  does  not  become  the  duty  of  the  Court  to  interfere,  to  the 
effect  of  allowing  the  case  to  be  tried  over  again,  on  such  conditions 
as  may  be  prescribed,  in  the  hope  that  it  may  be  tried  more  satis- 
factorily.   This  course  has  been  followed  in  several  cases ;  Kitchen 
V.  Fisher,  2  Mur.  600 ;  CoUins  v.  Hamilton^  16  Sh.  p.  537 ;  Wallace 
V.  Gray  and  others,  14  Sh.  p.  541 ;   Gt^e  and  Co.  v.  HaUam,  10 
Sh.  710;  Miller  v.  GeOs,  10  Dunlop,  p.  718. 

Looking,  then,  to  the  circumstances  of  the  present  case  as  I 
have  stated  them,  and  looking  to  these  precedents,  and  to  what  is 
necessary  towards  doing  justice  in  this  case,  I  have  come  to  the 
conclusion  that  we  ought  to  grant  a  new  trial,  on  condition  of  the 
defenders  paying  the  pursuer's  frustraneous  expenses  at  the  former 
trial. 

The  Court  therefore  pronounced  the  foUowing  interlocutor: 
'^  The  Lords  having  heard  the  counsel  for  the  parties,  upon  the 
rule  granted  to  shew  cause  why  a  new  trial  should  not  be  had,  set 
aside  the  verdict  in  the  case,  and  grant  a  new  trial,  the  defenders 
paying  the  expenses  of  the  former  trial."  * 

James  Lamond^  S.S.C.  Agent  for  Pursuer. 
Tnglis  and  Leslie^  W.S.,  Agents  for  the  Defenders. 

*  Since  the  above  judgment  and  interlocutor  were  pronounced. 
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this  case  has  been  compromised  on  the  terms  set  forth  in  the  foU  June  18. 1852. 
lowing  interlocutor,  by  which  the  authority  of  the  Court  has  been  g  ^^"""^IT' 
interponed  to  the  arrangement: — ^^  Edinburghy  9th  July  1852. — of  Fife's 
The  Lords,  having  heard  counsel  for  the  parties,  interpone  their       ^^^* 
authority  to  the  tender.  No.  137  of  process,  and  to  the  acceptance 
thereof,  No.  138 ;  but  in  respect  the  damages,  amounting  to  L.530 
sterling,  have  been  paid,  find  it  unnecessary  to  decern  for  the 
same ;  find  the  pursuer  entitled  to  hb  expenses  up  to  the  date  of 
the  said  tender ;  appoint  an  account  thereof  to  be  lodged,  and 
remit  to  the  Auditor  to  tax  the  same,  and  to  report. 


SECOND  DIVISION. 

Bill  Chamber. 

The  Provost,  Magistrates,  and  Town  Council  of  Lanark,    No.  328. 

r.  Wylib  and  Others. 

Mortification — Appointment  of  Bursars — Process — Declaratot^— Interdict. 
— ^A  suspension  and  interdict,  brought  to  prevent  certain  parties  interfer- 
ing with  the  appointment  or  continuance  of  bursars  on  a  certain  morti- 
fication, dismissed,  on  the  ground  that  the  question  must  be  tried  by  a 
declarator,  and  not  by  a  process  of  interdict. 

This  was  a  note  of  suspension  and  interdict  against  the  Rev.  Jane  18.1852. 
John  Wylie,  D.D.,  late  moderator,  and  the  Rev.  Thomas  Ander-    ^-^t^' 
son,  present  moderator  of  the  presbytery  of  Lanark,  the  Rev.IJ^rk^»^**^ 
Alexander  M^GIashan,  minister  of  the  parbh  of  Lanark,  and^yiie,  &c. 
Robert  Smith,  eldest  bailie  of  the  burgh  of  Lanark,  as  trustees  of 
Battiesmain's  mortification,  to  prevent  them  carrying  into  effect  a 
resolution  come  to  at  a  meeting  held  on  the  5th  April  1852,  to  strike 
off  the  roll  of  bursars  receiving  benefit  from  the  said  mortifica- 
tion, the  names  of  certain  parties,  and  to  interdict  them  from  fur* 
ther  interfering  with  any  appointment  of  persons  made  by  the 
complainers,  on  the  said  mortification. 

In  the  statement  of  the  complainers,  it  was  set  forth  that,  by 
contract  dated  7  th  December  1648,  between  John  Carmichael, 
commissary  of  Lanark,  and  the  then  moderator  of  the  presbytery 
of  Lanark,  the  minbter  at  Lanark,  and  the  eldest  bailie,  he  con- 
veyed to  them,  and  their  successors  in  office,  his  lands  of  Batties- 
main,  for  purposes  declared  to  be  as  follows : — "  That  the  benefit 
should  be  collected  by  persons  appointed  by  the  moderator, 
minister  and  bailie,  to  be  stockit  and  paid  togither  at  yr  sight 
for  proffct,  ay  and  gll  the  samin  suld  amount  to  sic  ane  somme 


902  CASES  DECIDED  IN  THE  No.  328- 

June  IS.  1852.  as  tbe  yearly  profit  thereof  might  suflicteittly  entertain  ane  puir 
,,  ^T^^""^  ,  scholar  in  meal  and  clothing  in  the  schooll  of  Lanark,  for  me  space 

Magistrates  of,  .,,  iii  .  ii*i  i  i- 

T^anark  v.      as  the  said  three  persons  should  appoint,  and  so  furth,  to  be  stockit 
Wjiie,  &c      HQ  j  i^j  together  for  entertainment  as  said  is  of  ane  after  anitber, 
they  being  only  children  within  the  territory  of  the  bnrgh  of 
Lanark,  until  there  be  sufficient  for  the  number  of  children 

and  puir  scholars;"  and  it  was  further  provided,  that  the  nomina^ 
tion  of  the  said  children  should  be  in  the  power  of  the  said  John  Car* 
miebael  and  his  heirs.  That  for  the  whole  period,  from  the  date  of 
the  mortification,  the  proceeds  of  the  trust  had  been  applied  in  pay- 
ment,— 1st,  to  the  masters  of  the  grammar  school  of  Lanark,  for 
teachmg  the  boys  selected  as  bursars ;  and,  2dly,  for  behoof  of  the 
boys  themselves,  in  providing  them  with  books  and  clothing ;  that 
for  at  least  more  than  the  last  1 00  years,  the  complainers  had  exer- 
cised the  power  of  appointing  the  bursars,  and  all  these  now  on  die 
roll,  amounting  to  eighteen  in  number,  were  appointed  by  them ; 
that  the  parties  holding  bursaries  were  generally  continued  on  the 
mortification  for  a  period  of  three  years ;  that  the  trustees  having,  in 
the  course  of  their  management  of  the  trust,  and  of  certain  outlays 
for  draining,  &c.,  contracted  debt,  they  had,  at  a  meeting,  held  on 
Ath  April  last,  adopted  a  resolution, — ^*  That  four  of  the  bursars 
(named)  should  be  struck  o£P  the  roll  just  now;  and  that  in 
October  the  five  who  then  retire  should  not  be  renewed.**  The 
complainers  thought  this  resolution  to  be  ultra  vires  of  the  trus- 
tees, and  they  now  sought  to  have  it  suspended  and  interdicted. 
They  pleaded  that,  having  for  a  period  of  seven  years  been  in  the 
uso  and  wont  to  nominate  or  elect  bursars,  the  respondents  are 
not  entitled  summarily  to  interfere,  by  striking  off  the  four  bur- 
sars ;  and  that,  having  exercised  for  more  than  the  prescriptive 
period,  the  right  of  appointing  the  bursars  and  continuing  them 
on  the  roll,  they  were  entitled  to  continue  to  exercise  it,  and  that 
the  respondents,  the  trustees,  are  bound  by  acquiescence  from 
interfering* 

In  answer,  the  respondents  stated  that  the  nomination  of  bur- 
sars had  been  expressly  reserved  to  Carmichael  and  his  heirs ; 
that  the  magistrates  of  Lanark  had  no  power  of  administra- 
tion whatever  conferred  upon  them,  their  interference  was 
unauthorised,  and  for  more  than  forty  years  past,  the  respond- 
ents had  asserted  their  exclusive  right  of  management.  For 
instance,  in  1836,  they  increased  the  number  of  bursars  from 
nine  to  twelve,  reserving  the  power  to  reduce  the  number,  or 
further  to  increase  it  when  they  should  think  proper.     Subse- 
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quently  they  increased  them  to  eighteen,  and  ai  various  meetings,  June  is.  i852. 
they  had  by  resolutions  vindicated  their  right  of  management,  ^mIw^^^^^ 
of  increase  or  diminution  of  the  bursars  as  they  should  see  proper.  Lanark  u. 
That  in  consequence  of  certain  outlays  towards  the  improvement  of    ^^ 
the  lands,  they  had  incurred  debt,  which  it  was  necessary  to  liqui- 
date, and  that  what  seemed  the  most  judicious  course,  was  to 
curt4ul  the  expenditure,  by  striking  some  off  the  list  of  bursars. 

They  pleaded  that  the  complainers  have  no  title  to  proceed  with 
this  suit,  the  question  as  to  the  proper  number  of  bursars  being 
one  as  to  which  the  trustees  alone  had  any  right  to  judge,  and 
that  the  complainers  had  acquired  no  right,  by  usage  or  otherwise, 
to  interfere  with  the  trustees  in  their  fair  administration  of  the 
trust,  nor  any  power  to  nominate  and  elect  parties  to  enjoy  its 
benefits. 

The  Lord  Ordinary  on  the  bills,  (Anderson),  refused  the  note, 
and  the  complainers  reclaimed. 

Mure^  (with  whom  the  Solicitor-  General  for  the  reclaimers,)  re- 
ferred to  a  decreet  arbitral,  in  a  submission  dated  the  27  th  Oct. 
1802,  between  the  provost,  magistrates,  and  town  council  of 
Lanark,  and  the  then  trustees  of  the  mortification,  to  Mr  Blair, 
then  Solicitor- General,  whereby  they  referred  to  him  the  question 
as  to  which  party  had  '^  a  right  of  presenting  the  bursars  and  up- 
lifting the  said  rents  of  the  lands  of  Battiesmains."  Mr  Blair,  in 
his  decreet-arbitral,  says,  with  regard  to  the  nomination  of  the 
poor  scholars, — ^*  I  find  that  the  trustees  have  not  instructed  any 
right  thereto,  either  by  the  terms  of  the  said  contract  or  otherwise ; 
and  as  it  is  admitted  in  point  of  tact,  that  from  time  immemorial, 
the  magistrates  and  burgh  have  been  in  the  use  of  presenting  the 
poor  scholars,  I  find  and  declare  that  the  said  magistrates  and  coun- 
cil are  entitled  to  continue  in  the  possession  and  enjoyment  of  the 
said  power  of  nomination  as  heretofore,  until  some  competitor 
shall  appear  and  instruct  a  better  title." 

This  submission  or  decreet  arbitral  had  not  been  referred  to  be* 
fore  the  Lord  Ordinary. 

Broun  and  the  Dean  of  Faculty  for  the  respondents,  were  not 
called  on. 

Lord  Mbdwtn  was  of  opinion  that  the  complainers  must  pro- 
ceed by  declarator,  and  not  by  interdict. 

LoKD  CocKBURN  concurred.  As  to  the  decreet  arbitral,  it  was 
questionable  whether  it  was  competent  for  the  trustees  to  settle  by 
arbitration.     Besides  the  result  of  the  decreet-arbitral  is  doubtful. 
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June  18. 1852.     LoRD  MuRRAY,  and  the  Lord  Jdsticb-Clbrk,  were  of  the 

'Wyul,  &c!  The  Court  adhered. 

Mernies  and  Maconochiey  W.S.,  Suspenders'  Agent«. 
BeU  and  APLeariy  W.S.,  Respondents'  Agents. 


FIRST  DIVISION. 

No.  329.  North  of  Scotland  Banking  Company  v.  Thomson. 

Process — Relevance/ — Summons— Debt— Fraud, — Circumstances  in  wLicli 
a  Summons  at  the  instance  of  a  Banking  Company  against  a  Director 
who  had  resigned,  for  illegal  and  fraudulent  intromission  with  the  funds 
of  the  Bank,  and  otherwise  malversing  his  office,  was  held  relevant. 

Appeal^  leave  to — ^Leave  to  appeal  against  a  judgment  on  the  relevancy 
granted. 

Jane  19. 1852.     This  was  an  action  of  declarator,  reduction,  and  payment,  at  the 
^"^^^^^^    instance  of  the  North  of  Scotland  Banking  Company,  and  James 
Banking  Co.    Westland,  manager  of  the  Company,  being  the  registered  officer 
i.  Thomson,    entitled  to  sue,  and  be   sued,  on   their  behalf,  against  George 
Thomson,  junior,  merchant  in  Aberdeen,  in  which  the  relevancy 
of  the  summons  came  to  be  considered.     There  was  a  plea  as  to 
certain  docqueted  accounts,  set  up  as  a  bar  to  the  action,  by  the 
defender,  but  it  is  unnecessary  in  this  report  to  make  any  parti- 
cular mention  of  them. 

The  summons  set  forth  that  the  company  was  constituted 
for  carrying  on  business  as  bankers  in  Aberdeen,  and  other 
places  in  the  north  of  Scotland,  in  1836.  That,  by  the  contract 
of  copartnery,  it  is,  inter  alia^  provided  that  the  management 
and  government  of '  the  company  shall  be  vested  in  a  governor, 
twenty^one  eiLtraordinary,  and  eleven  ordinary  directors.  That 
the  business  of  the  company  should  consist  of  banking  in  all  its 
branches,  and  the  making  of  such  investments  as  ^^  may  be  ap- 
proved of  by  the  ordinary  directors  or  committee  of  management," 
and  entering  into  the  other  transactions  therein  specially  enume- 
rated, "  but  for  or  in  no  other  adventure,  trade,  or  merchandise 
whatever,  than  that  of  bankuig  in  all  its  branches,  or  the  purchases 
and  investments  therein  enumerated  and  described."  That  pro- 
vision is  also  made  in  said  contract,  for  the  election  or  appoint- 
ment of  the  directors  of  the  company,  and  of  a  committee  of 
management.     It  then  goes  on  to  libel,  that  the  defender  was  ap* 
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pointed  one  of  the  ordinary  directors  of  the  company,  at  the  first  June  19. 1852. 
meeting  of  the  partners,  on  the  19th  of  August  1836,  and  con-     -tu  r  c   . 
tinued  to  hold  that  office  until  the  30th  of  December  1848;  and.  Banking  Co. 
during  the  same  period,  or  at  least  from  the  8th  day  of  November''*  '^^o°™^^"- 
1845,  the  defender  ivas  also  one  of  the  committee  of  management 
of  the  company.     That  it  had  turned  out,  and  been  ascertained, 
that  the  defender,  taking  advantage  of  his  position  as  a  director, 
and  a  member  of  the  committee  of  management  of  sidd  company, 
and  of  the  influence,  authority,  and  facilities  thereby  afforded  him, 
had  engaged  in  various  transactions,  whereby  he  had  become 
largely  indebted  tx)  the  pursuers,  and  had  incurred  liability  to 
them ;  and  the  circumstances  connected  with  these  transactions, 
and  in  which  the  debts  and  liabilities  of  the  defender  had  been 
incurred,  had  only  recently  come  to  the  knowledge  of  the  pursuers. 
The  summons  proceeds  to  set  forth  specially  three  transactions, 
in  regard  to  which  it  was  alleged  he  had  violated  his  duty  to  the 
bank  as  a  member  of  the  managing  committee,  fraudulently  and 
wrongously  availing  himself  of  the  influence  afforded  him  as  a  di- 
rector and  member  of  the  committee  of  management  to  carry  these 
out.     The  first  of  these  transactions  referred  to  a  railway,  which 
was  projected  to  be  made  from  the  line  of  the  Aberdeen  Railway, 
at  Ferryhill,  near  Aberdeen,  to  Aboyne,  to  be  called  the  Deeside 
Railway.     *^  With  reference  to  this  railway,  a  scheme  was  devised 
and  arranged  by  the  defender,  that  he,  along  with  Henry  Pater- 
son,  then  manager  of  the  pursuers'  company,  and  Robert  Russell 
Not  man,  then  and  now  residing  in  Aberdeen,  as  his  associates, 
should  buy  up  the  scrip  of  the  greater  part  of  the  said  Deeside 
Railway  concern,  and  then  resorting  to  certain  practices  and  ma- 
noeuvres of  a  very  disreputable  character,  raised  up  the  said  shares 
to  a  high  price  in  the  market,  and  did  resell  the  shares,  to  their 
own  interest  and  advantage."     The  summons  avers  facts  arising 
from  his  correspondence,  or  otherwise,  in  respect  of  these  prac- 
tices, and  states  that  **  the  defender  and  his  associates  in  the  said 
scheme,  found  it  necessary  to  raise  considerable  sums  of  money, 
to  enable  them  to  carry  on  their  operations  in  regard  to  the  same, 
the  money  so  required  was  obtained  or  taken  from  the  pursuer's 
company"  and  placed  to  the  defender's  debit,  in  an  account  opened 
under  his  name  marked  <*  No.  2 "  in  the  books  of  thd  company. 
That,  in  consequence  of  the  operations  upon  the  account,  there  arose 
a  sum  at  the  defender's  debit,  amounting  to  L.18,684,  12s.  lid. 
That,  in  obtaining  and  taking  these  sums,  the  defender  fraudu- 
lently and  wrongously  availed  himself  of  the  influence  afforded  by 
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June  19. 18.^2.  his  position  as  a  director  and  member  of  the  committee  of  manage- 
^^TX^  ment;  and  all  the  money  from  the  company  was  taken  widi  the 
Banking  Co.  sanctioD  aiid  authority,  and  with  the  concurrence  and  approbation, 
V.  Thomson.  ^^  ^  ^^  request  of  the  defender,  and  without  the  knowledge  or 
consent  of  the  company,  or  of  their  directors,  or  committee  of 
management  gener::lly,  as  a  body.  That  the  defender  knew  that 
his  associates  in  the  scheme  were  worth  little  or  nothing ;  yet  that 
the  defender,  taking  advantage  of  the  authority,  influence,  and 
position  as  aforesaid,  and  without  the  knowledge  or  sanction  of  the 
company,  or  the  directors,  or  committee  of  management,  attempted 
to  relieve  himself  from  two-thirds  of  the  foresaid  sum  of  L*  18,684, 
12s*  lid.,  by  getting  Mr  Paterson,  who  was  then  manager  of  the 
bank,  to  transfer  the  same  from  the  debit  of  the  defender  to  the 
debit  of  his  associate,  Notman.  The  summons  shows  how  this  was 
done,  and  afterwards  goes  on  to  libel,  that  ^  the  whole  procedure, 
with  regard  to  that  transaction,  was  fictitious,  collusive,  simulate, 
and  fraudulent,  and  intended  merely  to  relieve  the  defender  fram 
a  liability  under  which  he  undoubtedly  lay  at  the  time  to  the 
bank."  That,  after  crediting  the  defender  with  die  value  of  the 
shares  of  the  foresaid  scrip,  there  still  remained  a  balance  of 
L.5601  arising  from  the  transference  to  Notman,  which  the  de- 
fender was  resting  owing,  and  indebted  to  the  pursuers. 

The  second  transaction  related  to  a  scheme  alleged  to  have  been 
devised  and  arranged  by  the  defender  and  his  associate,  Paterson, 
for  buying  up  shares  or  scrip  of  the  Aberdeen  Railway,  and  of  the 
Cornwall  and  Devon  Railway,  and  reselling  them  at  a  profit,  or 
otherwise  turning  the  said  shares  to  their  own  personal  interest 
and  advantage.  This  transaction  involved  a  baUmce  alleged  to  be 
due  by  the  defender  to  the  company,  of  L.140*),  8s.,  and  appeared 
to  have  been  precisely  of  the  same  nature  as  the  previous  one, 
and  was  averred  as  inferring  the  same  consequences  and  lialnlity. 
The  third  transaction  related  to  a  credit  of  L.40,000,  agreed  to 
by  the  company,  on  a  letter  addressed  to  the  directors  by  the 
defender,  and  certain  other  parties,  which  credit  had  been  largely 
operated  upon,  notwithstanding  of  which,  as  the  summons  pro- 
qeeda  to  libel,  the  defender  taking  advantage  of  his  position  and 
influence  as  aforesaid,  contrived  to  get  his  name  deleted  from 
the  letter  of  obligation  on  which  the  credit  had  been  given.  That 
this  was  not  done  with  the  approval  or  knowledge  of  the  pur- 
suers, or  their  directors  or  committee  of  management ;  that  there 
was  no  minute  in  the  bank  books  on  the  subject,  and  that  tlie 
defender  had  never  intimated  to  the  pursuers,  that  he  was  to 
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be  held  as  relieved  from  his  liability,  in  respect  of  the  letter  of  June  19. 1852. 
obligation.     And  in  regard  to  a  plea  of  homologation  set  "P  ^y  i^  ^t.  f  g^  t. 
the  defender,  it  was  averred  on  the  part  of  the  pursuer,  that  the  Banking  Co. 
proceedings  in  reference  to  which  such  plea  was  maintained,  were  ^'  T^^o"^^"- 
taken  in  ignorance  of  the  actual  state  of  matters  touching  the  de- 
letion by  the  defender  of  his  name  from  the  obligation  in  question  ^ 
and,  in  particular,  that  ^^  when  the  said  bond  and  promissory  note 
were  taken  and  obtained  by  the  bank,  and  the  said  meeting  was 
held,  and  minutes  made  out,  (being  the  proceedings  referred  to 
by  the  defender),  the  pursuers  were  not  in  the  full  knowledge 
of  the  circumstances,  in  which  the  name  of  the  defender  had  been 
deleted  from  the  letter  before  quoted ;  and  these  circumstances 
had  not  been  communicated  by  him  to  the  pursuers.      It  was 
farther  libelled  that  the  defender  had  no  warrant,  title,  or  autho- 
rity to  delete,  or  get  deleted  as  aforesaid,  his  name  from  the 
letter  in  question,  or  in  that  way  to  attempt  to  relieve  himself 
from  the  liability  which  he  had  undertaken,  by  having  subscribed 
said  letter."     The  summons  had  then  appropriate  conclusions, 
declaratory  and  petitory,  in  respect  of  the  defender's  liability, 
arising  out  of  all  these  transactions,  and  also  concluded  for  re- 
duction of  the  accounts,  entries  of  transference,  docquet,  and 
minutes,  and  other  writs  and  documents  connected  with  the  same.      ^ 

The  defender  denied  the  facts  libelled,  but  pleaded,  inter  alia^ 
that  the  pursuer's  averments  were  not  relevant  or  sufficient  to  sup- 
port the  conclusions  of  the  summons,  and  that  there  were  no  valid 
grounds,  either  in  fact  or  in  law,  to  reduce  the  documents  re- 
ferred to  in  the  summons. 

The  Lord  Ordinary  (Wood)  pronounced  the  following  inter* 
locutor,  **  Repels  the  objection  to  the  relevancy  of  the  action, 
and  farther  finds  that  the  defender  has  qualified  no  ground 
why  the  pursuers  should  be  found  not  entitled  to  insist  farther 
in  the  cause,  by  having  the  disputed  facts  inquired  into,  and 
ascertained  by  a  jury  or  otherwise,  and  the  action  now  put  an 
end  to  by  an  interlocutor,  either  of  dismissal  or  absolvitor,  and 
decerns,  and  parties  not  having  agreed  as  to  the  form  of  the  issues 
for  trying  the  cause,  the  Lord  Ordinary  reports  the  issues  lodged 
by  the  pursuer  to  the  First  Division  of  the  Court." 
The  defender  reclaimed. 

T.  Mackenzie  and  Deas  were  for  the  reclaimer. 
Macfarlane  and  the  Dean  of  Faculty  for  the  respondent. 

The  Court  were  of  opinion  that  the  summons  was  sufficiently 
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June  19. 1862.  relevant,  although  it  might  have  libelled  the  facts  with  greater  pre- 
NorthofScot  vision;  they  therefore  adhered,  and  appointed  the  parties  to  be 
Banking  Co.  beard  qtuxtn  primum^  with  a  view  to  the  adjustment  of  the  issues, 
V.     omson.    ^^j  reserving  all  questions  of  expenses* 

Against  this  interlocutor,  a  petition  was  now  granted  for  leave 
to  appeal  to  the  House  of  Lords. 

DecLs^  in  support  of  the  petition.  This  case  is  one  of  the 
greatest  importance  to  the  petitioner,  both  in  respect  of  the 
amount  of  money  claimed,  and  the  grounds  on  which  the  demand 
for  that  is  made  against  him.  It  is  not  unusual  to  allow  an  appeal 
on  a  point  of  relevancy.  L<mdcde  v.  Forbes^  4  Bell's  Ap.  p.  54; 
Shumer,  9th  March  1849.      Torrie  v.  Duke  of  Athott,  ante^  p.  830. 

Dean  ofFacvlty^  contra.  It  is  in  the  discretion  of  the  Court  to 
grant  or  refuse  this  application.  There  is  here  no  difference  of 
opinion  on  the  Bench ;  and,  therefore,  unless  in  every  case  as  a 
matter  of  course,  an  appeal  is  to  be  allowed,  I  do  not  see  how  it 
can  be  allowed  here.  No  doubt  there  is  a  large  sum  of  money  at 
stake,  but  that  operates  against  the  application,  for  it  is  wrong- 
ously  withheld  from  the  pursuers.  As  to  the  character  of  the  pe- 
titioner, there  are  certainly  accusations  brought  against  him ;  but 
the  sooner  these  are  disposed  of,  the  better  for  him,  therefore  all 
the  statements  on  the  other  side  only  go  against  the  application. 

The  Court  (Lord  Cuninghame  dissenting)  were  of  opinion  that 
it  was  desirable  to  take  the  judgment  of  the  House  of  Lords 
before  obtaining  an  expensive  proof,  which,  in  the  event  of  the 
appeal  being  ultimately  sustained  on  the  relevancy,  would  go  for 
nothing.  The  case  of  Irvine  v.  Kirkpatrickj  7  Bell's  App.  Cases, 
186,  is  an  illustration  of  the  expediency  of  thus  exercising  the  dis- 
cretion of  the  Court  in  a  question  of  this  kind. 

Leave  to  appeal  granted. 

Lockhart,  Morton^  Whitehead^  and  Gretg^  W.S.,  Agents  for  the  Pursuera. 
James  Boss,  S.S.C.,  Agent  for  the  Defender. 
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Before  Lord  Justice- General,  Lords  Ivory  and  Cowan. 

H.  M.  Advocate  v.  Eronacher. 

June  21. 1862.     HeUvaticy — Falsehood — Fraud,  ^, — Criminal  letters  charging  fSsJse- 
hood,  fraud,  and  wilful  imposition,  inasmuch  as  the  prisoner  represented 
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himself  as  <^  a  person  of  wealth,  rank,  and  property,  and  as  being  able 
and  ready  to  pay  for  any  goods  or  articles  he  might  parchase  <m  ddioery 
cr  OH  demand  of  payment  for  the  same :" — Htld  relevant  Tvim^  latitude  of. 
Opinion  of  the  Court  on  this  subject 

The  prisoner  was  stated  in  the  criminal  letters  to  be  guilty  of  June  21. 1852. 
falsehood,  fraud,  and  wilful  imposition,  "in  so  far  as  the  said  ^^pj^ 
Adolph  Eronaeher,  or  Adolph  Leo  Eronacher,  alias  Alexander  ,;.'Kronacher. 
de  Euffner,  having  conceived  a  wicked  and  felonious  scheme  to 
cheat,  impose  upon,  and  defraud  the  lieges,  by  fraudulently  obtain- 
ing from  them  goods  and  articles  for  his  own  uses  and  purposes, 
by  means  of  false  pretences,  and,  in  particular,  by  assuming  a 
false  name,  title,  or  character,  and  falsely  representing  himself  as 
a  person  of  wealth,  rank,  and  property,  and  as  being  able  and  ready 
to  pay  for  any  goods  or  articles  he  might  purchase,  an  delivery  of,  or 
on  demand  of  payment  for  the  same ;  whereas  the  said  Adolph  Ero- 
naeher, &c.,  was  not  a  person  of  rank,  wealth,  and  property,  and 
was  not  able  and  ready,  and  did  not  intend,  to  pay  for  such  goods 
or  articles,  he  the  said  Adolph  Eronaeher,  in  prosecution  of  said 
scheme,  did,  on  one  or  more  occasions  between  the  .... 
and  •  .  .  .  ,  the  particular  days  or  day  being  to 
the  prosecutor  unknown,  within  the  shop  or  premises,  &c.,  falsely 
and  fraudulently  assume  the  name  or  title  of  Baron  de  Euffiier, 
and  falsely  and  fraudulently  represented  himself  to  be  a  Grerman 
nobleman,  and  a  person  of  wealth,  rank,  and  property,  and  as 
able  and  ready  to  pay  for  such  articles  as  he  might  then  and  there 
purchase,  on  delivery  of,  or  on  demand  of  payment  for  the  same, 
and  did,  by  means  of  these,  or  the  like  false  and  fraudulent  repre- 
sentations and  pretences,  or  part  thereof,  wilfully  impose  upon 
and  deceive,  and  induce  them,  or  one  or  more  of  them,  to  sell  to 
the  said  Adolph  Eronaeher,  &c.,  to  be  paid  for  on  delivery,  or  on 
demand  of  payment  as  aforesaid,  four,  or  thereby,  pairs  of  trowsers, 
&c.,  the  property,  or  in  the  lawful  possession,  of  the  said  firm ; 
and  the  said  articles  having  been,  time  or  times  above  libelled, 
forwarded  to  and  delivered  to  the  said  Adolph  Eronaeher, 
within  or  near  the  hotel  situated  at  or  near  Wemyss  Bay, 
.  .  .  •  where  the  said  Adolph  Eronaeher  then  lodged,  the 
said  Adolph  Eronaeher,  did  thereupon  feloniously  appropriate 
them  to  his  own  uses  and  purposes,  without  paying,  or  intending 
to  pay  for  them,  and  did  immediately,  or  soon  thereafter,  abscond 
therewith,  whereby  the  said  parties  were  cheated,  imposed  on, 
and  defrauded." 

Then  followed  several  other  charges,  all  in  similar  terms,  and 
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June  21. 1852.  all  said  to  have  been  committed  in  pursuance  of  the  general 
„  :T^s^'    scheme  to  defraud  just  narrated. 

H.  M.  Aqto.  ' 

V,  Kronacher.  |jj7  Thomsm  and  Crawfurd  for  the  pannel,  objected,— In  each 
of  these  charges,  there  is  not  a  complete  averment  of  the  crime 
libelled.  The  goods  are  suited  to  have  been  obtained  on  certain 
pretences,  ^^  to  be  paid  for  an  delioery^  or  on  demand  of  payment** 
The  first  of  these  alternatives  has  no  relevancy  to  a  charge  of 
falsehood,  fraud,  and  wilful  imposition,  for  that  crime  necessarily 
implies  the  obtaining  of  credit  on  false  pretences,  and  a  sale  for 
payment  on  delivery  does  not  involve  the  giving  of  credit  at  all. 
The  averment  of  the  crime  must  therefore  be  held  to  be  made  in 
reference  to  the  second  alternative,  ^^ payment  en  demand^*  There 
is,  however,  no  statement  of  any  demand  ever  having  been  made 
for  payment.  It  is  not  stated  to  have  been  made  at  the  time  of 
delivery,  or  at  any  subsequent  time  up  to  the  present  moment. 
The  prosecutor,  therefore,  has  begun  to  aver  very  fully  a  series 
of  facts  amounting  to  the  crime  libelled,  but  had  neglected  to 
complete  his  statement,  omitting  the  most  essential  fact  of  all. 
Should  it  be  answered  that  the  desideratum  was  supplied  by  the 
statement  that  the  pannel  "  did  immediately,  or  soon  ther^ter 
abscond,  the  latitude  of  time  assumed  by  the  prosecutor  formed  a 
sufficient  reply ;  for  if  the  crimes  libelled  in  the  first  charge  were 
committed  at  the  beginning  of  that  time,  there  were  still  16  days 
left  ^^  for  the  demand  of  payment." 

Milney  A,D.^  and  SoUdtor*  General,  were  for  the  Crown. 

r 

The  Court  repelled  the  objection,  and  found  the  libel  relevant. 

In  the  course  of  the  trial  the  Crown  proceeded  to  prove,  by 
means  of  the  injured  parties  and  their  shopmen,  the  exact  days  on 
which  the  various  alleged  acts  of  fraud  were  committed.  It  was 
maintained  on  die  part  of  the  prisoner,  that  if  the  Crown,  after 
taking  a  considerable  latitude  of  time,  as  they  had  here  done,  and 
especially  with  the  words,  ^*  the  particular  days  or  day  being  to 
the  prosecutor  unknown,''  should  afterwards  prove  the  particular 
days,  so  as  to  shew  that  they  must  have  been,  from  the  beginniog, 
within  their  knowledge,  or  within  their  reach,  the  whole  prosecu- 
tion must  fall  to  the  ground ;  and  referred  to  the  case  of  Robert 
GiUieSy  23d  May  1831  (BeU's  Notes,  p.  198). 

Objection  repelled. 

James  Tytler^  W.S.,  Crown  Agent 

James  M.  Stacy,  S.S.C.,  and  )  j^„^^^^  ^^  Pannel 

Alexander  Siratherfiy  Writer,  Glasgow,)      ^ 
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FIRST  DIVISION. 

M'CuBBiN  V.  Fulton.  No.  331. 

FttffCB  Warrant — Bond  of  Caution  de  judicio  sisii — WcurarU  oflncoT' 
ceration — Held  that  a  fugs  warrant,  until  caution  should  be  found  under 
the  penalty  of  the  debt,  and  also  for  expenses,  was  illegal^  and  liberation 
granted ;  also,  that  the  wairant  of  imprisonment  was  indivisible,  and 
could  not  be  sustained  in  part  and  suspended  in  part. 

This  was  a  note  of  suspension  and  liberation  for  M^Cubbin,  June  22. 1852. 
who  had  been  incarcerated  at  the  instance  of  Fulton,  on  a  fnedi-^^^^T^YT^ 

...  1   1       -n   1  1     M'Cubbm  v, 

tatumefuffcB  warrant.  The  petition  presented  by  rulton  to  thoFolton. 
Sheriff  craves  for  warrant  to  apprehend  M^Cubbin,  ^^  and  there- 
after to  commit  him  to  the  tolbooth  at  Dumfries,  therein  to  be  de- 
tained until  he  finds  sufiBcient  caution  acted  in  your  Lordships* 
Court  books,  de  judicio  sistiy  in  any  action  for  payment  of  said 
debt,  and  consequents,  &c."  The  warrant  provides  that  the  com- 
plainer  *^  be  detained  until  he  find  sufficient  caution  acted  in  the 
books  of  Court  de  judicio  sisti^  in  any  action  for  payment  of  the 
debt  mentioned  in  the  said  petition,  to  be  brought  against  him  at 
the  petitioner's  instance,  in  any  competent  Court  within  three 
months  from  this  date,  under  a  penalty  of  L.34 :  15 : 5  sterling, 
being  the  amount  of  the  debt  specified  in  the  oath,  and  petition 
aforesaid,  and  also  caution,  acted  as  aforesaid,  to  free  and  relieve 
the  petitioner  from  any  expenses  that  may  be  recovered  by  him 
in  prosecuting  said  action,  in  so  far  as  the  same  may  be  awarded 
against  the  said  William  M^Cubbin." 

On  this  warrant,  M^Cubbin  was  apprehended  and  imprisoned, 
and  the  present  suspension  was  now  brought  on  the  ground,  inter 
atioj  that  the  warrant  of  commitment,  being  inconsistent  w)th  the 
prayer  of  the  petition,  is  null  and  void,  and  that  at  all  events  the 
Sheriff's  warrant,  in  so  far  as  it  commits  the  complainer  to  prison, 
until  be  finds  caution  to  **  free  and  relieve  the  petitioner  from  any 
expenses*'  he  may  incur,  is  altogether  illegal.  The  complainer 
was  ready  to  find  caution  for  the  amount  of  the  debt  itself. 

The  respondent  pleaded,  that  even  supposing  the  warrant  in 
question  to  require  caution  to  be  found,  it  is  competent  for  4he 
Court  to  restrict  it  guocul  excessum^  and  it  ought  not  to  be  set 
aside  in  toto.  Separatimj  The  respondent  having  offered,  both  ex- 
trajudicially, and  judicially,  to  remove  any  doubt  and  ambiguity, 
by  consenting  to  hold  the  warrant  as  limited,  and  to  accept  of 
simple  caution  de  judicio  sistiy  in  usual  form,  this  consent  cured  all 

2o2 
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June  22. 1852.  defects  in  the  warrant,  and  the  present  proceedings  are  unneces- 

xr^x.x^'    sary  and  vexatious. 

Fnlton.  The   Lord    Ordinary  on  the  bills,   (Anderson),  ^Mn  respect, 

(1st),  That  the  complainer  was  on  the  eve  of  leaving  this  country 
when  apprehended ;  (2d),  That  the  allegations  in  the  reasons  of 
suspension  are  not  supported  by  proof  of  any  kind,  and  are  posi- 
tively denied  by  the  respondent ;  and,  (3d),  That  the  note  is  pre- 
sented without  caution :  refuses  the  note ;  finds  the  respondent 
entitled  to  expenses,"  &c. 
.  Against  this  interlocutor,  M^Cubbin  reclaimed. 

Pattojij  for  the  reclaimer,  referred  to  the  case  of  Campbell  v.  ^ 

Bobertson^  20th  November  1847 ;    Gairioch  v.  Wilsoriy  17th  July 
1851,  13  D.  1377. 

Giffbrd  and  Petmeyy  for  the  respondent.  When  a  party  asks 
two  separable  things,  it  is  not  only  within  the  power,  but  it  is  the 
duty  of  the  Court  to  separate  them ;  and,  as  in  this  case,  to  sus- 
tain this  warrant  so  far  as  it  is  legal,  and  cut  it  down  so  far  as 
objectionable;  Maitland,  11  D.  p.  71,  Nov.  14.  1848;  Britisk 
Linen  Company  v.  Clarke  7th  Dec.  1765,  M.  2054;  Harris  v. 
Liddesdale,  7th  March  1775,  M.  2044. 

The  respondent  put  in  a  minute,  restricting  the  warrant  to  find 
caution  dejudicio  sisti. 

The  Lord  Prbsidbnt.  This  case  is  in  my  opinion  attended 
with  some  nicety  and  difficulty.  The  application  for  the  warrant 
is  well  made.  It  is  in  ordinary  form ;  and  a  warrant  in  the  same 
terms  would  have  been  a  good  warrant.  But  two  things  are  ad- 
jected to  it.  There  is  a  penalty  of  L.34,  &c.,  and  the  complainer 
is  to  find  caution  not  only  for  the  debt,  but  for  the  expenses. 
Now  the  objection  was  taken,  that  with  regard  to  this  last  part  at 
least — as  to  caution  for  expenses-7-that  that  was  incompetent  and 
illegal.  Now,  looking  to  the  cases  that  have  been  decided  in  the 
later  period  of  the  law  relative  to  meditatume  fagtB  warrants,  there 
is  authority  for  the  doctrine  contended  for  by  the  complainer.  It 
appears  to  me  that  everything  that  is  contained  in  this  warrant,  on 
the  subject  of  penalty  or  expenses,  should  have  no  place  there  at 
all.  The  obligation  in  the  bond  dejudicio  sisti  is  not  an  obligation 
to  pay,  but  to  produce  the  party  in  Court;  and  the  magistrate  grant- 
ing the  warrant  has  nothing  to  do  with  the  consequences  at  all,  and 
was  irregular  in  attaching  a  penalty.  This  was  introducing  into 
the  warrant  elements  which  ought  not  to  have  been  introduced  at 
that  stage  of  the  proceedings.  Now  I  apprehend  the  proper  course 
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for  us  to  take  is  to  treat  the  warrant  as  a  whole.     I  think  that,  in  June  22. 1862. 

regard  to  a  warrant  for  apprehension,  if  it  be  an  irregular  warrant,  ^,,^!*!Y!*^ 

It  IS  dangerous  for  the  Court  to  shape  and  square  out  of  it  some- Fulton. 

thing  that  might  be  made  to  be  a  good  warrant.    I  do  not  say  that 

there  may  not  be  a  case  in  which  caution  for  the  debt  and  caution 

for  expenses  may  not  be  separated,  and  treated  as  distinct  things ; 

but  the  party  might  say  here,  at  the  time  this  warrant  was  granted, 

if  it  had  been  in  regular  form  I  could  have  found  good  caution, 

and  I  do  not  think  that  it  is  a  matter  of  great  hardship  on  the 

creditor  to  deal  with  it  in  this  way ;  therefore  I  am  of  opinion  that 

the  warrant  was  irregular,  and  that  the  bill  should  be  passed. 

Lord  Cuninghamb.  While  I  agree  in  the  conclusion,  and  in 
the  greater  part  of  the  observations  made  by  your  Lordship,  I 
must  observe,  that  if  there  had  been  only  an  unnecessary  surplus- 
age in  the  conclusion  of  the  bond  of  caution,  I  should  have  hesi- 
tated to  pronounce  the  warrant  objectionable.  For  example,  if  * 
the  bond,  after  binding  the  cautioner  for  a  debtor  dejudicio  mti^ 
bad  merely  added,  *^  under  the  declaration  that  if  he  failed  to  pre- 
sent the  debtor,  he  should  be  liable  in  such  part  of  the  debt  and 
expenses  as  the  Judge,  in  the  action  to  be  brought  as  aforesaid, 
might  find  due,"  that  would  only  be  declaring  the  legal  and  tech- 
nical extent  of  the  obligation  to  find  caution  dejudicio  sistiy  and  it 
would  seem  hard  to  hold  that  as  an  incompetent  mode  of  certify- 
ing to  plain  men  the  real  extent  of  the  obligation  they  undertake, 
especially  as  the  style  of  these  bonds  is  not  fixed  by  statute,  and 
the  whole  proceeding  of  apprehension  infuga  is  not  very  ancient. 
But  the  present  is  a  different  case.  The  obligation  in  the  bond 
for  the  principal  sum  is  erroneously  made  absolute,  ^^  under  a 
penalty  of  L.34 :  15 :  5  sterling^'*  being  the  amount  of  the  debt,  &c. 
After  which  follows  the  clause  as  to  expenses,  in  these  words. 
The  obligation  is  added ; — *'  and  also  caution,  acted  as  aforesaid, 
to  free  and  relieve  the  petitioner  from  any  expenses  that  may  be 
recovered  by  him  in  prosecuting  said  action,  in  so  far  as  the  same 
may  be  awarded  against  the  said  Wm.  M^Cubbin."  That  obliga- 
tion as  to  expenses  appears  to  me  less  exceptionable ;  but  the  pre- 
ceding clause  as  to  the  principal  sum  cannot  be  sustained,  and  it  vitiates 
the  warrant.  My  chief  difficulty  has  arisen  from  the  proposition 
talked  of,  to  restrict  the  warrant  to  the  first  and  leading  appointment 
of  the  Sheriff  to  find  caution  dejudicio  sisti;  but  the  debtor  has  been 
detained  some  weeks  in  jail  on  a  wrong  warrant ;  and  I  cannot,  in  a 
question  affecting  the  liberty  of  the  subject,  dissent  from  your 
Lordship's  proposition  to  suspend  this  warrant,  leaving  the  credi- 


914  CASES  DECIDED  IN  THE  No.  331. 

June  22. 1852.  toT  to  apply  sgaiUj  if  he  be  so  disposed,  for  a  warrant  against  the 

M*i^bb*^*    debtor  in  proper  and  competent  terms. 

Fulton.  Lord  Ivory.    I  have  arrived  at  the  same  conclusion.     This  is 

a  question  which  occurs  in  a  department  of  law  in  which  it  is  evi- 
dently the  duty  of  the  Court  to  be  jealous  of  the  strictest  regu- 
larity and  order.  The  objection  is  not  frivolous,  but  enters  into 
the  substance  of  the  case.  The  warrant  is  ultra petita.  It  is  irre- 
gular in  itself,  and,  as  granted,  is  a  nullity.  Had  the  warrant 
stopped  at  the  words  ^*  within  three  months  from  this  date,"  it 
would  have  been  correct.  The  blunder  begins  with  the  introduc- 
tion of  a  penalty.  The  caution  is  to  be  of  an  indefinite  character. 
There  are  many  applications  in  which  meditatume  fugtB  war- 
rants have  been  presented  in  the  case  of  ill- grounded  claims,  where 
random  sums  have  been  concluded  for ;  and  if  a  penalty  were  to  be 
always  attached  to  the  extent  of  the  claim,  it  is  clear  that 
the  party  would  be  exposed  to  serious  hardship.  But  it  is 
not  on  that  part  of  the  case  that  I  wish  to  rest  my  opinion. 
The  great  blunder  which  has  been  committed  here,  is  in  the 
second  branch  of  the  warrant.  That  is  not  an  obligation  judi- 
cio  sisti  at  all ;  it  is  an  obligation  judicatum  solvi.  Now,  so  far  it 
is  uUra  petita.  It  is  illegal  in  itself,  for  if  it  is  not  within  the 
prayer  of  the  petition,  it  is  incompetent.  Therefore  the  warrant 
was  illegal  in  its  origin,  and  when  the  party  was  thrown  into  jail  on 
such  a  warrant,  I  think  he  is  entitled  on  his  prayer  to  be  instantly 
restored  to  liberty.  It  has  been  said  that  the  warrant  is  separable 
in  its  departments.  But  the  warrant  is  one  and  indivisible.  There 
are  not  two  separate  conditions.  It  is  a  condition  that  the  debtor 
shall  find  a  certain  amount  of  caution,  which  is  described.  If  he 
finds  a  less  amount  of  caution,  he  does  not  fulfil  the  condition.  It 
is  the  indivisibility  of  the  condition,  therefore,  on  which  the  im- 
prisonment proceeds,  that  is  the  element  with  which  we  are  to 
deal  in  this  matter,  and  the  rule  in  regard  to  it  cannot  be  better 
expressed,  than  as  laid  down  in  the  case  of  Gairioch.  It  is  very 
true,  that  in  the  case  of  imprisonment  for  debt,  it  is  compe* 
tent  to  suspend  the  diligence  in  part,  and  until  the  last  shilling 
is  paid,  the  warrant  for  incarceration  is  as  good  as  at  first, 
so  that  a  party  may  be  kept  in  prison,  on  a  warrant  for  a  claim, 
part  of  which  is  not  due ;  for  as  the  warrant  applies  to  every  por- 
tion of  the  debt,  there  can  be  no  objection  taken  to  it.  But  if  a 
party  has  been  kept  in  jail,  for  a  sum  other  than  the  balance  of  the 
debt,  there  can  be  no  difficulty  in  dealing  with  it.  An  obligation  to 
pay  debt  is  not  divisible.     In  this  case,  the  obligation  is  said  to  be 
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divisible;    and  this  is  the  difference  between  die  two  eases. <^<^c ^2- ^^^^ 
The  party  is  entitled  now  to  be  released.    He  remains  in  j^^MtOobbiTv 
at  the  peril  of  thb  party;  and  I  think  that  the  Court,  where  a  Fulton. 
party  is  detaining  another  on  an  illegal  warrant,  cannot  hear  him 
on  an  application  to  assist  him  in  discovering  matter  for  a  legal, 
out  of  an  illegal  warrant.     Some  of  the  principles  now  recognised 
do  not  accord  with  the  earlier  decisions ;  and  I  go  in  the  face  of 
these  decisions  for  this  reason,  that  it  was  not  well  understood  in 
what  cases  caution  JtuKcio  siaii  and  judicatum  scivi  should  be 
taken.    I  think  that  in  these  cases,  much  of  the  discussion  must 
have  proceeded  on  the  question  of  jurisdiction,  whether  the  Admi- 
ralty Court  did  not  interfere ;  but  at  any  rate,  sitting  here  on  the 
liberty  of  the  subject,  I  cannot  consider  myself  tied  down  by  these 
authorities,  which  were  decided  at  a  time  when  the  subject  was 
but  little  understood. 

The  Court,  <^  in  respect  of  the  circumstances,  alter  the  inter- 
locutor of  the  Lord  Ordinary,  and  remit  to  his  Lordship  to  pass 
the  bill,  and  grant  liberation." 

W.  Lorimer^  W.S.,  Suspender's  Agent. 
R,  Arthur,  W.S.,  Respondent's  Agent. 


FIRST  DIVISION. 

Thomson  v.  Farrell.  No.  332. 

Process — Expenses  awarded  by  the  Lard  Ordinary — liule  observed  by  Hie  ! 

//iTier  lionise  on  reviewing  Oie  judgment.  \ 

In  this  case  the  Lord  Ordinary  had  given  articulate  findings  on 
the  question  of  expenses.  While  Ihepu/suer  was  found  g^ierally 
entitled  to  them,  the  Lord  Ordinary  ordered  certain  deductions  to 
be  made,  and  found  the  defender  entitled  to  one-half  the  expense 
of  making  up  the  record.  The  pursuer  reclaimed,  contending 
that  as  he  had  substantially  gained  his  case,  he  was  entitled  to 
his  whole  expenses. 

The  Court  adhered  to  the  Lord  Ordinary's  judgment,  re- Jane  22. 1852. 
marking  that  the  Inner  House  will  not  interfere  with  a  judgment,   ^'"*'^'^"*^ 
of  the  Lord  Ordinary  on  the  point  of  the  expenses  of  a  case  which FancU. 
has  been  conducted  before  him  in  the  Outer  House,  unless  they 
are  of  opinion  that  a  point  of  principle  is  involved,  or  that  in  the 
whole  circumstances  of  the  case  the  Lord  Ordinary  has  not  exer- 
cised a  sound  discretion  in  dealing  with  the  costs. 
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June  22. 1852.     Shond  was  for  the  pursuer. 
^/^^^"^^^^'^        Macfarlane  for  the  defender. 

Thomson  v.  *^ 

Shand  and  Farguhar^  W.S.,  Parsner's  Agents. 
Gordon^  Stuart  and  Cheyne^y  W.S.,  Defender's  Agents. 


Farrell. 


FIRST  DIVISION. 

No.  333.  Petition,  The  Earl  oj  Aiklib. 

11  and  12  VicL^  c.  86,  §  21 — EntaU  Amendment  Act — Provisions  to 
Children. — ^In  applications  to  charge  entailed  estates  with  provisions  to 
younger  children,  the  bonds  to  be  granted  for  the  amount  thereof  must 
be  to  the  parties  directly  in  right  thereof,  and  not  to  a  third  party. 

June  23- 1852.  This  case  was  reported  on  the  12th  June  by  the  Lord  Ordinary 
PetAni  (Cowan)  in  order  to  obtain  the  judgment  of  the  Court  on  the  follow- 
ing point : — This  is  an  application  for  authority  to  charge  three  en- 
tailed estates  possessed  by  the  petitioner,  with  the  amount  of  provi- 
sions to  younger  children,  under  the  2l8t  section  of  the  Entail 
Amendment  Act.  The  prayer  of  the  application  is  alternative, 
either  to  charge  portions  of  the  three  entailed  estates  with  the  proper 
proportion  of  the  said  sum,  when  divided  among  the  estates  accord- 
ing to  their  free  rents  and  proceeds  severally,  or,  to  charge  portions 
of  each  of  the  said  entailed  estates  with  one  accumulated  prin- 
cipal sum.  The  prayer,  as  regards  each  of  the  estates  is,  that 
specified  portions  thereof  shall  be  charged  with  the  proportional 
share  of  the  total  amount  burdening  each  estate,  by  executing — 
in  favour  of  parties  in  right  of  the  children's  provisions  for  their 
respective  shares  thereof,  *  or  infavaurofany  party  or  parties  who 
may  advance  the  said  suniy  to  enable  the  petitioner  to  settle  with 
the  above  named  parties,  or  other  party  or  parties  who  may  be  in 
right  of  said  provisions,  upon  obtaining  valid  discharges  by  the 
parties  in  right  thereof — a  bond  and  disposition  in  security,  or  bands 
and  dispositions  in  security,  in  ordinary  form,  over  such  portions  of 
said  lands  and  baronies,  or  any  part  or  portion  thereof.'  The 
question  was,  whether  under  the  statutory  words,  the  bonds  to  be 
granted  for  the  amount  of  the  provisions  must  be  to  the  parties 
in  right  thereof  directly,  or  may  be  to  a  third  party  advancing  the 
amount  on  the  faith  of  the  security,  in  order  that,  by  means  of 
such  advances,  the  provisions  may  be  paid  off  and  discharged. 

Donaldson  was  for  the  petitioner. 

The  case  was  continued,  and,  of  this  date,  the  Court  expressed 
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an  opiDion,  that  to  allow  bonds  to  be  granted  to  a  third  party  June  28. 1852. 
would  be  to  experiment  on  the  statute  in  a  way  which  ought  notp  ^^(T^ 
to  be  sanctioned.  They  therefore  ^^  authorised  the  petitioner  to 
charge  the  fee  and  rents  of  the  various  estates,  with  the  propor- 
tions of  provisions  applicable  to  each/'  and  that  by  granting  bonds 
and  dispositions  in  security  in  favour  of  certain  parties  named, 
**  for  their  respective  shares  of  said  provisions,  as  specified  in  the 
petition,  or  in  favour  of  any  party  or  parties  who  may  be  in  right 
of  their  respective  shares,  and  decern,"  &c. 

J,  and  W,  R,  Kermacky  W.S.,  Petitioner's  Agents. 


FIRST  DIVISION. 

Anderson  r.  Thomson.  I^q,  334. 

Process — Breach  of  Interdici — Fixtures, — (1.)  A  party  complaining  of 
breach  of  interdict  will  not  be  allowed  to  enlarge,  on  revisal,  the  com- 
plaint  made  in  the  statement  of  facts  appended  to  the  petition,  or  to 
obtain  proof  of  more  than  the  specific  charges  in  the  original  petition. 
(2.)  In  a  petition  for  breach  of  interdict  against  a  tenant  for  removal  of 
fixtures,  the  character  of  the  erections  removed  as  fixtures  must  be  very 
clearly  proved ;  and  observed^  that,  in  a  question  between  landlord  and 
tenant,  the  same  things  will  not  be  held  fixtures  which  will  be  con- 
sidered as  such  in  a  question  between  heirs  and  executors. 

This  was  an  advocation  from  the  Sheriff-Court  of  Glasgow,  J«ne  28. 1S62, 
Anderson  presented  to  the  Sheriff  of  Lanarkshire  a  petition,  pray-  ^  ^  ^^ 
ing  the  Court  to  find  Thomson  ^*  guilty  of  the  breach  of  interdict  Thomson, 
complained  of,  and  referred  to  in  the  annexed  statement  of  facts." 
In  the  statement  he  set  forth  that  he  had  let  certain  premises  in 
Glasgow  on  lease  to  Thomson,  for  the  purpose  of  being  used  in  his 
business  of  machine  making,  it  being  a  condition  of  the  lease  that 
Anderson  should  be  entitled  at  its  expiry  to  take  possession  of 
such  machinery  put  up  by  Thomson  as  might  be  fixtures,  or  could 
not  be  removed  without  hurt  or  damage  to  the  said  premises  there- 
by let.  Afterwards,  understanding  that  it  was  Thomson's  inten- 
tion to  remove  out  of  the  building  certain  machinery  bearing  that 
character,  he  had  applied  to  the  Sheriff  to  interdict  Thomson 
from  taking  down  or  removing  such  of  it  ^*  as  cannot  be  taken 
down  or  removed  without  injury  or  damage  to  the  said  premises, 
the  walls,  and  buildings  thereof,"  or  *^  as  may  be  so  fixed  or  at- 
tached to  the  buildings,  or  so  placed,  as  not  to  be  removed  with- 
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(Tune  2a  1852.  out  occasioniDg  detriment,  injury,  damtge,  and  danger  to  the  said 
*,^^^*''*    property,"  &c,  whereupon  the  Sheriff  "  in  the  meantime  inter« 

Thomson.  dictB,  prohibits,  and  discharges  as  craved,  till  the  future  orders  of 
the  Court,"  and  afterwards,  by  another  interlocutor,  he  made  the 
interdict  perpetual.  The  statement  further  set  forth,  that  not- 
withstanding this  interdict,  Thomson  had  sold  and  disposed  oft 
and  taken  down  certain  parts  of  the  machinery,  and,  in  particular, 
^*  an  iron  beam  or  pillar,"  therein  described,  and  also  **  the  hori- 
zontal shaft  and  perpendicular  shaft  connected  with  the  working 
engine,"  &c.  The  petitioner  afterwards  revised  his  state- 
ment, and  in  the  revised  statement  he  enlarged  the  specification 
of  fixed  machinery  removed.  Answers  were  given  in  and  a  proof 
of  the  averments  allowed.  Proof  was  led  at  great  length  in  re- 
gard to  the  removal,  6cc*  of  the  specified  portions  of  machinery, 
and  some  other  portions  not  specified.  Proof  was  also  led  by  the 
defender  to  show  that  he  had  not  removed  any  of  the  machinery 
complained  of,  but  that  it  had  been  done  by  others  to  whom  he 
had  sold  it  previous  to  the  granting  of  the  interdict ;  and  further, 
that  the  machinery  removed  was  not  of  the  character  of  fixtures. 
The  Sheriff-depute,  confirming  the  opinion  of  the  Sheriff-sub- 
stitute, found  that  the  removal  by  the  respondent  of  the  machmery 
specified  had  not  been  proved ;  and  further,  that  though  it  had, 
it  was  doubtful  whether  it  could  be  said  to  have  the  character  of 
fixtures,  and  refused  the  interdict. 

Anderson  advocated  the  cause,  but  the  Lord  Ordinary  (Dun- 
drennan)  adhered.     Anderson  reclaimed. 

Horn  and  G.  G.  Bell  were  for  the  reclaimer. 

fV,  Peddle  and  Macfarlane  were  for  the  respondent. 

The  Court,  without  calling  on  the  respondent's  counsel,  pro- 
nounced an  interlocutor  substantially  affirming  the  Lord  Ordinary's 
judgment,  although  altering  the  interlocutor  in  some  of  its  findings. 

The  Lord  President  (the  other  Judges  concurring)  remarked, 
that  the  petitioner  was  not  entitled  to  much  of  the  proof  which 
had  been  allowed.  Some  of  the  machinery  referred  to  in  that 
proof  was  not  specified  even  in  his  revised  statement.  A  petition 
for  breach  of  interdict  being  a  quasi  criminal  action,  the  petitioner 
must  state  his  complaint  fully  in  the  petition,  and  no  proof  could 
be  allowed  him  of  anything  not  embraced  in  the  original  petition. 
Again,  the  consequences  of  the  respondent  being  found  to  have 
committed  a  breach  of  interdict  being  penal,  the  Court  would  re- 
quire very  clear  proof  of  his  having  committed  it.  It  would  be 
necessary  to  shew  very  clearly,  first,  that  it  was  by  him,  or  with 
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hb  knowledge,  that  the  articles  had  been  removed,  and,  next,  June  23. 1852. 
that  they  were  indisputably  fixtures*    If  this  were  a  matter  of ,  ^ ^^' 
doubt,  so  that  men  of  experience  differed  as  to  their  being  so,  the  Thomson. 
Court  could  not  subject  the  respondent  in  the  consequences  of  a 
bteadi  of  interdict.     The  rule  which  regulated  the  character  to 
be  attached  to  machinery,  as  to  whether  it  was  fixtures  or  not, 
was  different  in  9ome  respects  in  questions  between  landlord  and 
tenant,  and  where  the  question  rose  between  the  heir  and  the  exe- 
cutors.   In  the  former  uase  the  tenant  was  always  to  be  very 
favx>urably  viewed. 

John  Idmald,  S.S.C,  Advocator'd  Agent. 
James  Peddk,  W.S.,  Kespondent^s  Agent. 


FIRST  DIVISION. 

Petition^  A.  T.  F.  Frasbr  of  Abertarff.  No.  335. 

11  and  12  Victana^  c.  86 — Entail  Amendment  Act — Montgomery  Act — 
Fee-simple  possession — Improvements — Consigned  Money — Autkorib/  to  uplift, 
— ^An  heir  of  entail  made  np  a  fee*simple  title  to  estates,  holding  that 
the  fetters  of  the  entail  did  not  apply  to  him.  The  entail  was  ultimately 
found  to  be  good,  and  an  entail  title  was  made  np.  During  his  fee- 
simple  possession,  a  portion  of  the  estate  was  sold  under  the  authority  of 
an  Act  of  Parliament,  and  the  price  consigned  by  the  purchasers  in 
bank,  and  certain  improvements  were  also  made  by  him : — Held  that  the 
improvements  formed  a  good  claim  under  the  Entail  Amendment  Act 
against  the  estate ;  and  that  an  application  to  apply  the  consigned  money 
in  repayment  of  the  sum  expended  in  improvements  might  competently 
be  granted. 

This  was  a  petition  for  warrant  to  uplift  and  apply  consigned  June  21. 1852. 
money,  and  was  reported  to  the  Court  by  the  Lord  Ordinary  ^"^^^''^^ 
(Anderson).  The  fund  in  question  was  obtained  by  the  sale,  under 
the  authority  of  an  Act  of  Parliament,  of  a  portion  of  the  estate 
of  Abertarff  to  the  Caledonian  Canal  Commissioners,  and  was 
consigned  in  Court  on  an  application  by  the  Commissioners.  The 
petitioner  succeeded  to  the  estates  of  Abertarff  and  others,  under 
an  entail  executed  by  Fraser  of  Lovat  in  1808,  and  deed  of 
nomination  executed  by  him  in  1812. 

Abertarff  holding  that  the  fetters  of  entail  did  not  apply  to  him, 
made  up  a  title  to  the  estate  in  fee-simple,  and  a  long  litigation 
ensued,  as  to  whether  Abertarff  was  bound  to  execute  an  entail 
title,  or  was  entitled  to  hold  the  estate  in  fee-simple.     In  1848  it 
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Jnne  24. 1852.  ^^  '^^^^  ^7  ^®  House  of  Lords,  affinniDg  the  decision  of  the 
^^y^^    Court  of  Session,  that  Abertarff  was  only  entitled  to  hold  the 

Pet  Eraser,  estate  under  the  fetters  of  the  entail,  and  that  he  was  bound  to 
execute  an  entail  of  the  estate,  and  accordingly,  in  1851  an  entail 
title  was  made  up.  The  consigned  fund  arose  from  sales  during 
that  litigation. 

This  petition  set  forth  that  the  petitioner,  in  terms  of  the  sta- 
tute 10  George  IIL,  cap.  61,  during  the  years  1829  and  till  1843 
inclusiye,  expended  the  sum  of  L.4060,  lis.  sterling,  in  executing 
permanent  improvements  upon  the  lands  and  estates  belonging  to 
him,  by  erecting,  rebuUding,  and  repairing  dwelling-houses,  plant- 
ing, draining,  &c.  *^  all  conform  to  accounts  thereof,  with  relative 
vouchers  duly  recorded  in  the  Sheriff-Court  books,  in  terms  of 
the  last  mentioned  statute,  and  herewith  produced.*'  And  the 
petition  prays  for  authority  to  apply  the  consigned  money  in  re- 
payment, pro  tantOf  of  the  sum  so  expended  by  him. 

The  petitioner  having  moved  the  Lord  Ordinary  for  a  remit  to 
a  man  of  skill  to  report  on  the  improvements,  the  objection  was 
taken  that  there  could  be  no  claim  for  improvements  at  all,  in  re- 
spect the  whole  melioration  had  in  that  case  been  executed  while 
the  petitioner  was  possessing  under  a  fee-simple  title.  This  point 
being  prejudicial,  was  reported  by  the  Lord  Ordinary  to  the 
Court. 

H,  J.  Robertson^  for  petitioner.  The  statute  provides  that 
money  consigned  in  circumstances  like  the  present  may  be  applied 
in  repayment  of  permanent  improvements.  There  is  no  qualifi- 
cation as  to  those  improvements,  and  no  reference  to  the  Mont- 
gomery Act  as  limiting  the  improvement.  The  present  Act 
confers  powers  and  privileges  on  heirs  of  entail,  which  were  not 
given  by  the  Montgomery  Act. 

Moir^  for  the  objectors.  The  claim  must  either  be  a  debt  against 
the  estate,  or  capable  of  being  made  a  debt  either  under  the 
Montgomery  Act  or  the  recent*  statute.  Unless  this  be  a  debt 
under  one  statute  or  the  other,  it  is  incompetent  to  apply  this 
money  for  the  purpose  of  repayment  of  improvements.  Now,  as 
this  party  was,  during  the  whole  time  of  the  transactions  out  of 
which  this  fund  arose,  holding  that  estate  on  a  fee-simple  title,  he 
could  not  have  made  this  claim  a  charge  against  the  estate  under 
the  Montgomery  Act.  By  the  recent  statute  also  he  must  have 
been  an  heir  in  possession  of  an  entailed  estate  at  the  time  of  the 
improvements.  The  only  difference  between  that  statute  and  the 
Montgomery  Act  is,  that  the  latter  removes  some  of  the  formal 


No.  335.  COURT  OF  SESSION.  921 

difficulties  in  the  way  of  the  procedure;  but  it  makes  no  change  Jane  24. 1852. 
on  the  character  of  the  debt.  _,  .~^^ 

Pet.  Fraser. 

The  Lord  President.  I  do  not  think  we  are  here  under  the 
Montgomery  Act  at  all.  If  we  were,  it  would  be  a  nice  question. 
At  the  time  this  money  was  consigned,  and  the  improvements 
were  made,  it  is  said  that  the  estate  of  Abertarff  was  held  in  fee- 
simple.  That  is,  there  were  the  deeds  of  1808  and  1812  making 
an  entail,  but  the  party  who  held  under  these  deeds  had  made  up 
a  fee-simple  title.  But  then  he  had  made  up  a  fee-simple  title 
wrongfully,  for  the  result  of  the  litigation,  which  was  instituted 
against  the  petitioner  at  the  instance  of  the  tutors  of  Lovat,  was 
to  establish  that  an  entailed  title  should  have  been  made  up ;  and 
a  deed  of  entaU  was  accordingly  executed  by  the  petiUoner,  by 
order  of  the  Court  in  1861.  The  first  point  we  have  to  look 
to,  therefore,  is,  what  are  we  to  regard  as  the  date  of  this 
entail  ?  Now  the  Act  says,  its  provisions  are  to  be  applicable 
to  cases  where  there  is  not  a  completed  title  under  the  entail, — 
where  lands  are  not  yet  entailed, — to  cases  where  there  are  no 
lands  at  all,  but  only  money  for  the  purchase  of  lands ;  there- 
fore it  extends  to  all  those  conditions  in  which  the  party  is  - 
placed  fairly  under  an  obligation  to  entail.  Now,  in  reference 
to  entails  under  that  Act,  and  when  a  title  has  not  been  made 
up,  &c.,  the  date  of  the  entail  is  taken  to  be  the  date  of  the 
deeds  on  which  the  obligation  to  take  the  entail  exists.  I  ap- 
prehend that  this  would  carry  this  entail  back  to  the  old  deeds 
of  1808-12.  And  under  this  Act,  if  the  question  be  raised, 
whether  this  is  to  be  dealt  with  as  an  entail  posterior  or  prior  to 
the  late  Act,  there  would  be  no  question  that  it  is  an  entail  prior 
to  1851,  and  not  subsequent  to  the  passing  of  the  Act,  and  there- 
fore it  must  go  back  to  the  date  of  these  deeds ;  and  so  also  these 
improvements  having  been  made  in  1829,  were  improvements  on 
an  entailed  estate.  It  also  appears  to  me,  that  looking  to  the  sales 
that  took  place,  and  which  took  pjace  long  prior  to  1851,  and  with 
regard  to  which,  the  price  is  said  to  be  part  of  the  price  of  the 
entailed  estate,  if  the  estate  is  to  be  held  as  entailed  at  the  date 
of  the  sales,  it  must  also  be  held  to  have  been  entailed  at  the 
date  of  the  improvements.  Therefore  the  present  application  is 
well  founded,  if  the  petitioner  can  shew  that  the  improvements 
are  of  a  kind  that  the  Court  will  sanction ;  but  that  is  an  after 
enquiry.  Therefore  I  am  of  opinion  that  the  prayer  of  the  petition 
ought  to  be  granted. 

Lord  Cuninghamb.     I  entirely  concur,  and  think  it  unneces- 
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June  24.  i862.sary  to  add  any  thing  to  the  views  now  expressed.     There  is  not 
Pet.  Fraser     ^^^  slightest  doubt,  that  this  estate,  at  the  time  these  improve- 
ments were  made,  was  substantially  an  entailed  estate. 

Lord  Ivory.  I  am  of  the  same  opinion.  The  whole  matter 
lies  in  a  very  narrow  compass.  Either  the  entail  of  1808,  which 
is  a  personal  entail,  is  the  entail  that  regulates  the  matter  in  re- 
gard to  the  present  Abertarff,  in  which  case,  §  42  applies,  coupled 
with  §  52,  or,  if  it  be  dealt  with  as  a  mere  direction  to  entail,  then 
§  28  applies.  Between  these  two  sections,  it  b  impossible  that 
tliis  case  can  escape. 

The  Court  *^  Find  that  the  application  is  well  founded,  if  the 

petitioner  can  shew  that  the  improvements  are  of  the  right  charac- 

,    ter,  and  remit  back  to  the  Lord  Ordinary  to  enquire  and  report." 

jEneas  Macbean^  W.S.,  Petitioner's  Agent. 


SECOND  DIVISION. 

No.  336.  ^*  ^  '^'  FowLBR  ».  Messrs  Robertson  &  Adie. 

Coed  Workd—CoWen^  Wagea^-SequestrcUiofh-Reduction^Eji^penses. — Cir- 
cumstances in  which  the  Court  reduced  a  proceas  of  sequestration  on  the 
ground  that  the  rent  had  been  paid,  and  that  the  parties  applying  for  the 
sequestration  had  in  hand  wages  due  exceeding  the  amount  of  the  rent 
claimed. 

Jane  24. 1852.     The  Fowlers  engaged  as  working  colliers  in  the  coal  works 
„  ^T^''"*^    of    Messrs   Robertson  &   Adie,   on    13th    Feb.    1850.      They 

Fowlers  v,  '  <f 

Robertson,  &c«  cach  got  possession,  from  their  employers,  of  a  small  house,  for 
which  they  were  to  pay  rent.  On  the  19th  they  both  left  the  coal- 
pits, alleging  the  mode  of  working  to  be  unsafe ;  and,  on  the  same 
day,  a  petition  for  sequestration,  (on  the  narrative  that  they  were 
due  rent  for  their  houses,)  was  presented,  and  warrant  of  service 
granted;  and  their  furniture  and  effects  were  inventoried  and 
sequestrated.  Answers  to  the  petition  were  lodged;  a  record 
was  made  up  and  proof  led,  which  ended  in  the  judgment  of  the 
Sheriff-substitute,  which  was  favourable  to  the  Fowlers,  being 
reversed  by  the  Sheriff-depute. 

Before  any  steps  were  taken  by  Messrs  Robertson  &  Adie  to 
carry  into  effect  the  judgment  of  the  Sheriff,  the  pursuers  of  this 
action  raised  a  summons  of  reduction  and  damages,  seeking  to  re- 
duce the  adverse  interlocutors  in  the  sequestration  process,  and 
claiming  the  expenses  of  that  process,  and  damages,  in  conse- 
quence of  the  conduct  of  their  employers. 

The  Lord  Ordinary,  (Robertson^)  pronounced  an  interlocutor, 
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reducing,  in  terms  of  the  libel,  and  finding  the  defenders  liable  for  June  2i.  1852. 
the  expenses  both  of  the  reduction,  and  in  the  Court  below,  on      t"  ^^ 
the  grounds  that  on  the  evening  of  the  19th  or  morning  of  the  Robertson,  &c. 
20th,  the  rent  had  been  actually  paid,  and  that  their  employers 
had  in  their  hands  wages  due  exceeding  the  amount  of  the  rent 
claimed* 

The  defenders  reclaimed. 

Moncreiff  B^yiA  Deas.  There  is  no  attempt  here  to  set  aside  the 
sequestration.  The  sequestration  is  not  brought  here  by  advo- 
cation, but  only  certain  interlocutors  are  sought  to  be  reduced. 
Theref<»re  it  must  be  assumed  that  the  sequestration  was  rightly 
awarded,  and  the  allegation  of  subsequent  payment  is  equivalent 
to  an  admission  that  rent  was  due.  The  evidence  does  not  show 
that  payment  was  made.  It  is  said  that  the  pursuers  are  entitled 
to  set  off  this  rent  against  the  wages  due  to  them ;  but  even  if 
that  were  permissible,  the  defenders  were  not  bound  to  do  so. 
A  landlord  is  bound  to  pay  wages  when  due*  The  Truck 
Act,  §  3,  provides  for  this  in  cases  such  as  the  present,  and  it 
follows  that  he  must  be  entitled  to  demand  rent  when  it  is  due. 
Assuming,  however,  that  the  rent  must  be  held  to  have  been 
paid,  the  question  still  remains,  ought  there  to  have  been  a  war- 
rant of  sale  ?  The  expense  of  this  unchallenged  sequestration 
had  been  incurred  before  the  date  of  the  alleged  tender  of  pay- 
ment. The  prayer  of  the  petition  is  to  inventory  and  sell  for 
rent  and  expenses — therefore  the  warrant,  it  might  be,  should 
have  been  restricted  in  amount,  but  still  ought  to  have  been 
granted,  the  only  tender  should  have  been,  not  of  rent  alone,  but 
of  rent  and  expenses  in  the  process.  There  is  no  rule  more  fixed 
than  this.  It  is  submitted  then,  U^  That  there  has  been  no 
payment  of  rent ;  2<^  That  if  there  had  been,  the  defenders  were 
still  entitled  to  the  expenaes  of  the  process. 

Macfarlane.  The  sequestration  is  not  in  security^  but  for  pay- 
ment of  rent  already  due,  and  though  the  application  was  made 
on  the  1 9th,  it  was  not  served  till  the  20th,  after  the  rent  had 
been  paid,  or  at  least  after  payment  had  been  tendered.  The 
pursuers  are  therefore  clearly  entitled  to  expenses.  The  pur- 
suers' proof  showed  that  payment  had  been  made — at  all  events 
the  books  of  their  employers  showed  a  more  than  sufficient 
amount  of  wages  to  have  been  due. 

Lord  Justice-Clerk.  We  are  not  called  upon  to  determine 
whether  the  original  sequestration  was  right  or  not.     I  am  satis- 
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Jane24.  I85?.fied  by  the  evidence  that  the  alleged  pajrment  was  made  to  a 
'^T^'    party  whom  we  must  consider  as  the  defenders*  manager,  and  of 

FobertBOD^&c.  whose  acts  they  must  be  considered  cognisant.  Then  the  mode 
in  which  the  pursuers  have  kept  their  books  shows  that  they  did 
consider  themselves  entitled  to  retam  the  amount  of  rent  out  of 
the  wages,  and  so  would  bar  them  from  founding  on  the  Truck 
Act,  even  if  it  had  any  application  here.  Then  it  rather  appears 
that  the  payment  was  actually  made  before  the  service.  I  am  for 
adhering. 

The  rest  of  the  Court  conciured,  Lord  Medwtn  remarking, 
that  although  the  point  was  not  so  raised  as  to  call  for  any  deci-  J 

sion,  it  seemed  to  him  a  most  objectionable  form  in  which  this 
matter  had  been  discussed.  The  whole  case  should  have  been 
brought  up  together. 

The  Lord  Justice- Clerk  concurred  in  this  observation  as  to 
the  inexpediency  of  the  shape  of  the  proceedings. 

The  Court  adhered,  with  additional  expenses. 

John  Leishman,  W.S.,  Pursuers'  Agent 
W,  WotherspooTiy  S.S.C,  Defenders*  Agent. 


SECOND  DIVISION. 

No.  337. '  Stewart  t?.  Walker  and  Co. 

Process-^ury  Trial — Motion  after  issues  adjusted, 

Jane  24. 1852.     During  the  discussion  in  this  case,  which  came  before  the 
^■"'■^^"*^    Court  on  a  motion  for  a  diligence, 

Stewart  v. 

Walker,  &c  fhe  LoRD  Justicb-Clbrk  remarked,  that  he  observed  that 
since  the  issues  in  this  case  had  been  adjusted,  which  had  been 
done  by  the  Lord  Ordinary,  two  incidental  motions  (for  diligence 
as  was  understood)  had  been  made  before  the  Lord  Ordinary. 
This,  his  Lordship  remarked,  was  irregidar,  it  being,  as  he  under* 
stood,  the  rule  that  after  the  adjustment  of  issues,  whether  these 
were  adjusted  by  the  Lord  Ordinary  or  in  the  Inner-House,  all 
motions  in  the  cause  should  be  made  before  the  Inner-House, 
unless  it  was  fixed  that  the  cause  should  be  tried  by  the  Lord 
Ordinary. 

Duncan  and  Dewar,  W.S.,  Pursuer's  Agents. 

Paitick,  M^Ewenj  and  Carment^  W.S.,  Defenders'  Agents. 
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HOUSE  OF  lords- 
Thomson  and  Another,  Appellants ;  and  Thomson  and  No.  338. 

Another,  Respondents. 

Trusfee-^LuxinUt^  for  Breach  of  Trust— NegUgende. — Circumstances 
under  which  a  trustee  was  held  personally  liable  for  a  loss  produced  bj 
neglect  on  his  part,  notwithstanding  the  deed  of  trust  fully  empowered 
him  to  sist  on  the  trust  without  any  other  control  than  his  own  discretion, 
and  expressly  declared  that  he  should  not  be  liable  for  neglects  or  omis- 
sions of  any  sort,  but  only  for  actual  intromissions. 

By  trust  disposition  and  settlement  of  the  25th  September  1785,  Jane  16. 1852. 
Matthew  Haldane,  of  Kingston,  conveyed  his  estate,  moveable  ^^^^^ 
and  heritable,  to  certain  persons,  amongst  whom  was  James  Thorn-  v.  Thomson^ 
son,  writer  to  the  signet,  since  deceased  (who  is  represented  by  ^' 
the  present  appellants),  as  trustees  for  behoof  of  certain  persons 
therein  referred  to.  By  the  said  trust-deed,  the  trustees  were 
directed  to  convert  into  money  the  whole  heritable  estate,  and  to 
invest  the  same  upon  securities,  in  their  own  names  in  trust,  for 
the  uses  of  the  settlement.  The  deed  also  contdmed  the  following 
clauses  in  favour  of  the  trustees : — ^^  The  trustees  having  otherways 
full  and  absolute  power  to  do  in  all  the  premises  above  mentioned 
just  as  they  think  best  and  fittest,  being  limited  only  by^their 
own  discretion,  and  the  trust  and  confidence  by  me  reposed  in 
them,  and  noways  liable  to  any  control,  challenge^  interference, 
action,  demand,  or  account  from,  by,  or  to  the  children  of  my  said 
niece,  or  any  other  person  whatever,  either  in  respect  of  what  the 
trustees  do,  or  what  they  do  not  think  fit  to  do,  but  that  they  shall 
be  guided  and  directed  by  their  own  judgment  and  discretion 
only,  and  by  no  other  rule,  nor  be  under  or  subject  to  any  other 
authority  or  power  whatsoever, — ^all  and  everything  to  the  con- 
trary, whether  in  law,  usage,  or  custom  notwithstanding,  the  same 
being  hereby  in  the  most  express  manner  excluded,  debarred,  and 
discharged :  Such  being,  and  being  hereby  declared  to  be  the 
nature  and  extent  of  the  trust  and  confidence  I  have  and  hereby  do 
place  in  my  said  trustees."  And  the  truster  also  thereby  declared, 
'^  that  the  said  trustees  shall  be  entitled  to  all  their  costs  and  charges 
in  executing  this  trust,  upon  accounts  made  by  themselves,  without 
other  evidence  or  voucher,  out  of  the  first  end  of  their  receivings, 
and  shall  not  be  liable  in  solidum,  but  only  each  for  himself;  nei- 
ther shall  they  be  liable  for  neglects  or  omissions  of  any  sort,  but 
only  for  actual  intromissions,  and  the  said  trustees  are  hereby 
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June  le.  1852.  allowed,  authorised,  and  empowered  to  name  a  factor  under  them, 
*-■  ^^'    for  whom  they  shall  not  be  answerable."    Mr  Haldane  died  ia 
V.  ThomsoD,   January  1789,  and  in  1806,  by  reason  of  the  death  of  the  other 
^^  trustees,  Mr  Thomson  became  the  sole  trustee,  and,  as  such,  con- 

ducted the  affairs  of  the  trust.  In  1819,  Mr  Thomson  instituted 
a  process  of  multiplepoinding  and  exoneration,  in  order  to  bring 
together  the  parties  interested  in  the  trust-estate,  for  the  purpose 
of  having  the  trust-estate  distributed,  and  receiving  a  dischai^ 
from  all  liabilities  as  trustee.  Mr  Thomson  lodged  his  accounts 
and  vouchers  down  to  the  year  1821,  which  were  remitted  to  an 
accountant  for  an  examination ;  and,  for  several  years  afterwards, 
various  proceedings  in  the  process  took  place,  when,  in  1828,  Mr 
Thomson,  in  consequence  of  age  and  bodily  infirmity,  retired  firom 
business  in  fiivour  of  his  nephew,  Mr  Thomson  Paul,  who  had  been 
his  managing  clerk.  Mr  Thomson  died  in  October  1831.  After  Mr 
Thomson's  death,  Mr  Paul  appeared  in  the  process,  and  craved  to  be 
sisted  as  trustee  in  hb  uncle's  place,  in  virtue  of  a  deed  of  assump- 
tion, stud  to  have  been  executed  in  his  favour,  and  accordingly  he 
was  for  a  time  formally  sisted  as  trustee.  This  appointment  of  Mr 
Paul  to  the  office  of  trustee  was  opposed  by  both  the  present  appel- 
lants and  respondents,  and  a  record  was  appointed  to  be  made  up 
to  try  the  question,  whether  he  had  a  right  to  act  as  trustee. 
After  the  record  was  closed,  but  before  any  judgment  was  obtained 
upon  it,  the  Court  of  Session,  on  10th  July  1834,  appointed  a 
judicial  factor.  In  February  1835,  the  appellants  were  appointed 
to  lodge  in  process  the  accounts  of  the  trust-estate ;  the  judicial 
factor,  in  February  1838,  made  a  report  thereon.  Upon  the  debate 
"^  which  took  place  on  this  report  before  the  Lord  Ordinary,  the  pre- 
sent respondents  (who  are  chumants,  having  a  beneficiary  interest  in 
the  reversion)  insisted  against  the  late  Mr  Thomson's  representatives 
for  a  debt  of  L.600,  amounting  with  interest  to  L.1068 :  17 :  Id., 
together  vrith  subsequent  interest,  in  respect  of  gross  professional 
culpability  and  negligence  on  his  part.  The  &cts  as  to  this  sum 
are  the  following : — 

On  4th  March  1826,  Mr  Thomson  lent  a  sum  of  L.600,  part  of 
the  trust-funds,  to  a  Mr  Ireland,  upon  two  houses  in  Edinburgh, 
and  a  bond  and  disposition  in  security  for  that  sum  was  granted 
by  Ireland,  and  a  Mr  Alison,  to  Thomson  as  trustee.  There  was 
existing  at  the  time  a  prior  security  of  L.3000  over  the  same  sub- 
jects, but  they  were  said  by  the  appellants  to  be  then  worth,  at 
the  least,  L.4,400.  Interest  was  paid  down  to  the  term  of  Whit- 
sunday 1828,  but  in  that  year,  Mr  Ireland  being  in  embarrassed 
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circnmstanceSy  Mr  Thomson  exposed  the  subjects  to  sale  under  June  16. 1852. 
articles  of  roup,  which  provided  that  the  purchasers  should,  within —^""^^"^^ 
twenty  days  after  the  sale,  grant  bond,  with  sufficient  caution,  for  v.  Thomson, 
the  payment  of  the  purchase  money.  Persons  of  the  name  of *^' 
$cott  and  Tasker  appeared  at  the  sale  and  purchased  the  subjects 
for  L.4,010,  on  behalf  of  the  said  Mr  Alison,  one  of  the  granters  of 
the  bond  and  disposition  in  security,  and  they  granted  dispositions 
to  Mr  Thomson  Paul,  in  trust,  to  hold  for  the  said  Mr  Alison. 
The  condition  of  sal^  requiring  security  to  be  given  by  the  pur- 
chaser was  not  enforced,  and  dispositions  to  both  of  the  houses 
were  executed  by  Mr  Thomson,  in  &vour  of  Mr  Alison,  as  pur- 
chaser, on  17th  Jan.  1829,  but  the  testing  clauses  were  not  filled 
up,  though  a  note  was  attached  for  completing  these  clauses,  and 
the  signatures  of  the  two  witnesses  duly  adhibited.  The  disposi- 
tions purported  to  be  made  by  Thomson,  as  Haldane's  trustee, 
with  consent  of  Mr  Paul,  but  the  signature  of  Mr  Paul  thereto 
was  wanting.  These  deeds,  together  with  the  title  deeds  of  the 
subjects,  and  the  bond  for  the  debt  of  L.600,  were  delivered  to  the 
purchaser,  Mr  Alison,  who  ever  since  the  date  of  the  purchase  was 
aUowed  to  be  in  possession,  drawing  the  rents  as  proprietor,  with- 
out paying  any  part  of  the  price,  or  any  interest  on  the  loan  of 
L.600  after  Martinmas  1828.  In  1837,  Alison  being  insolvent, 
conveyed  all  his  property,  including  the  aforesaid  subjects,  to  a 
trustee,  for  his  creditors.  Previously  to  this,  on  29th  Sept.  1836, 
the  judicial  &ctor  wrote  to  Mr  Alison,  with  a  state  of  the  debt 
due  by  him  under  the  bond,  and  requested  a  settlement,  and  there 
was  afterwards  some  correspondence  in  1836,  between  the  judicial 
factor  and  the  agents  of  Mr  Alison,  which  led  to  its  beiDg  dis- 
covered that  the  dispositions  to  the  houses  were  in  the  hands  of 
Mr  Alison's  agents. 

There  was  evidence  of  Mr  Paul  having  acted  as  trustee  or  agent 
for  the  trustee  in  the  matter,  firom  1829  to  1834,  when  the  judicial 
hciOT  was  appointed. 

The  Lord  Ordinary  was  of  opinion  that  there  had  not  been  such 
neglect  or  misconduct  on  the  part  of  the  late  Mr  Thomson,  during 
his  life,  to  make  him  personally  liable  for  this  sum  of  L.1068, 17s., 
Id.,  and,  therefore,  found  that  the  claim  which  had  been  made  in 
respect  of  it,  against  his  representatives,  was  not  sufficiently  esta- 
blished. 

A  reclaiming  note  against  this  interlocutor  of  the  Lord  Ordi- 
nary was  lodged  for  the  present  respondents,  upon  which  the  Lords 
of  die  First  Division  unanimously  pronounced  an  interlocutor  re- 
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June  16.  i852.calllng  the  interlocutor  of  the  Lord  Ordinary,  and  finding  the 
""^"^"^"^    representatives  of  the  late  Mr  Thomson  liable  for  this  said  sum  of 
V.  Thomson,    L.1068  :  17  : 1,  and  subsequent  interest.    The  present  appeal  was 
^c.  brought  against  this  interlocutor. 

Biggs  Andrews^  Q.C.,  for  the  appellants,  contended  that  Mr 
Thomson  had  not  been  guilty  of  any  culpable  neglect  or  miscon- 
duct ;  that  after  this  sale,  Mr  Thomson  had  retired  fix>m  business, 
when  the  administration  of  the  property  came  into  the  hands  of 
Mr  Paul,  who  acted  as  trustee,  and  that  Mr  Thomson  was  not 
liable  for  any  misconduct  on  the  part  of  Mr  Paul.  Reliance  was 
placed  on  the  clauses  in  the  trust-deed,  protecting  the  trustees 
firom  any  responsibility ;  giving  them  an  absolute  discretion  as  to 
the  trust,  and  it  was  also  said  Uiat  the  parties  beneficially  interest- 
ed had  been  guilty  of  remissness  afiter  the  death  of  Mr  Thomson, 
and  that  but  for  their  delay  and  that  of  the  judicial  factor,  the 
money  might  have  been  recovered  firom  Alison,  who  was  solvent 
in  1831.  The  case  of  CampbeU  v.  Campbell^  17  Scot.  Jurist,  500, 
was  cited. 

Rolty  Q.C.,  and  Andersariy  Q.C.,  for  the  respondents,  contended 
that  the  original  advance  of  the  L.600  had  been  improperly  made, 
and,  next,  that  the  transaction  upon  the  occasion  of  the  sale  was  a 
clear  breach  of  trust,  for  which  Mr  Thomson  was  personally  liable, 
and  th^t  as  regards  the  delay  which  had  taken  place  since  the 
death  of  Mr  Thomson,  that  was  accounted  for  by  the  difficulty 
the  factor  had  in  obtaining  information  as  to  the  real  nature  of 
the  transactions,  and  by  the  fact,  that  up  to  1836,  the  respondents 
were,  together  with  the  appellants,  litigating  the  question  whether 
Mr  Paul  was  a  trustee  or  not,  he  claiming  to  be  such  under  a  deed 
of  assumption  executed  in  his  favour  by  Mr  Thomson.  They 
cited  Mofat  v.  Bobertsojij  12  Shaw  and  D.  369. 

Biggs  Andrews^  Q.C.,  replied. 

Thb  Lord  Chancellor.  My  Lords,  in  this  case,  the  ques- 
tion has  arisen  out  of  the  investment  of  certain  trust-moneys  of 
the  estate  of  a  Mr  Haldane.  The  late  Mr  Thomson,  the  father 
of  the  appellant,  Mrs  Thomson,  was  a  writer  to  the  signet,  and 
one  of  the  trustees  under  the  deed  of  settlement.  There  are  cer- 
tain very  large  discretionary  powers,  and  indemnity  given  to  the 
trustees  under  that  deed.  Now,  in  1819,  Mr  Thomson,  who  had 
then  become  the  sole  surviving  trustee,  and  was  also  the  law-agent 
for  the  trust,  instituted  certain  proceedings  in  the  Court  below, 
with  the  view  of  bringing  together  the  persons  interested  in  the 
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estate,  and  having  the  trust-funds  distributed.     Accordingly,  he  ^^^  i^-  ^^^2- 
brought  in  his  accounts,  and  four  years  afterwards,  in  1826,  he     ^''^^^ 
advanced  the  sum  of  L.600  out  of  part  of  the  trust-funds.     Now,  ,7.  Thomson, 
by  the  deed  of  settlement  he  was  bound  to  lay  out  and  invest  the  ^^ 
funds  on  security,  and  by  this,  it  must  be  understood,  was  meant 
such  security  as  a  trustee  could  take,  though,  at  the  same  time,  I 
am  willing  to  admit  that  the  extraordinary  indemnity  contained  in 
the  settlement  might  give  the  trustee  a  protection  in  this  instance 
which  he  would  not  have  had  in  another  case.     Well,  my  Lords, 
Mr  Thomson,  without  consulting  any  of  the  persons  beneficially 
interested,  or  taking  the  opinion  of  the  Court,  advanced  this  L.600 
upon  two  houses  in  Edinburgh.     The  houses  were  then  already 
mortgaged  for  the  sum  of  L.3000 ;  but  there  is  some  evidence  that 
at  a  later  period  the  property  was  of  a  larger  value  than  the  mort^ 
gage  and  this  advance  of  L.600.     That  evidence  is,  however, 
very  slight,  and  is  little  to  be  relied  on  ;  for  it  is  painfully  observ- 
able, that  in  all  cases,  evidence  as  to  value  is  seldom  to  be  trusted. 
Now,  this  L.600  was  advanced  by  way  of  a  second  mortgage  on 
this  property,  and  a  person  of  the  name  of  Alison  joined  in  a  bond 
as  security.     That  this  was  an  improper  security  by  the  law  of 
England  is,  my  Lords,  beyond  all  doubt ;  but  I  do  not  recommend 
your  Lordships  to  act  on  the  law  of  England  as  ruling  that  of 
Scotland.    It  may,  however,  my  Lords,  be  left  out  of  the  present 
question,  whether  thi^  was  a  breach  of  trust  according  to  the  law 
of  Scotland,  because,  if  the  clause  of  indemnity  is  not  in  such  a 
case  to  apply,  it  would  be  wholly  inoperative.     But,  my  Lords, 
this  question  does  arise,  whether  according  to  the  law  of  Scot- 
land, it  is  proper  to  advance  money  on  property  not  worth  much 
more  than  the  value  of  the  first  mortgage  on  it.     At  no  time  is 
house  property  a  very  satisfactory  security  for  trust  money,  for 
house  property  is  liable  to  casualties  which  land  is  not,  as,  for 
example,  it  may  be  destroyed  by  fire,  and  therefore,  unless  trustees 
always  keep  an  insurance  on  foot,  there  may  be  no  property  to 
answer  the  trust  money.     I  make  these  observations  rather  with 
the  view  of  guiding  all  trustees  in  Scotland  than  as  a  matter  bear- 
ing on  the  present  case.     Thus,  my  Lords,  the  mattev  stood  until 
1828,  when  it  was  found  necessary  to  call  in  the  money,  and  Mr 
Thomson,  accordingly,   then  acting  under  the   powers  of  sale 
given  by  the  mortgage,  put  up  this  property  for  sale  in  lots.     The 
property  was  bought  by  two  different  persons,  who  appeared  to  be 
real  purchasers,  for  a  sum  of  money  which  was  more  than  sufficient 
to  pay  off  both  the  first  and  second  mortgage,  and  even  to  leave  a 
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Jiine  16. 1862.  balance,  and  Mr  Thomson  was  paid  for  his  professional  charges  in 
««  ^^^  carrying  out  such  sale.  Now,  my  Lords,  it  appears  that  the  per- 
V.  ThomMD,  sons  who  bought  were  merely  nominal  purchasers,  and  that  they 
^^  had  bought  it  for  the  Mr  Alison  who  had  joined  in  the  bond  given 

by  way  of  security  on  the  advance  of  L.600  being  made.  K  there 
was  anything  likely  to  excite  suspicion,  and  call  for  caution  on  the 
part  of  the  person  charged  with  the  duty  of  carrying  the  sale  out, 
it  was,  that  Mr  Alison  had  become  the  purchaser.  It  was  stipu- 
lated by  the  conditions  of  sale  that  the  purchaser  should  find  cau- 
tion bond,  and  the  learned  Judges  of  the  Court  below  thought 
that  he  was  answerable  for  not  having  demanded  caution,  accord- 
ing to  the  articles  of  roup.  But,  my  Lords,  I  do  not  think  that 
this  is  a  sufBcient  ground  to  charge  a  trustee  with,  for  conditions 
of  this  nature  are  always  inserted,  but  it  is  seldom  in  practice  that 
they  are  ever  resorted  to ;  and  therefore  I  cannot  recommend  your 
Lordships  to  put  the  breach  of  trust  on  this  ground.  Now,  this 
further  appears,  Alison  had  not  the  money  forthcoming  to  com- 
plete the  purchase,  and  yet  Thomson  changed  the  whole  security, 
and  as  far  as  was  in  his  power,  destroyed  the  original  security. 
Observe  what  took  place — not  a  shilling  of  the  purchase  money 
was  paid,  yet  Thomson  conveyed  the  lots  to  Alison,  and  delivered 
over  to  him  all  the  title-deeds,  and  the  actual  possession  of  the 
property.  It  is  true  that  the  conveyance  was  not  perfectly  exe- 
cuted, inasmuch  as  the  attestation  clause  had  not  been  written  out 
and  signed ;  but  that  might  have  been  added  at  any  time  after- 
wards, and  then  the  deed  would  have  been  perfected.  It  ia  not 
worth  considering  whether  there  was  any  lien  on  the  deeds  for  the 
purchase  money,  for  it  is  not  to  be  tolerated  that  a  trustee  should 
act  in  such  a  manner  as  this,  which  is  so  manifestly  a  breach  of 
trust,  that  in  our  Courts  of  Equity  in  England,  it  would  not  for  a 
moment  be  doubted.  No  one  is  more  reluctant  than  myself  to 
visit  harshly  any  trustee,  but  this  was  a  transaction  which  cannot 
be  defended,  whatever  might  be  the  cause  which  occasioned  it. 
The  illness  of  Mr  Thomson  has  been  suggested  as  the  reason  for 
his  neglect ;  that  might  possibly  be  the  case,  but  it  cannot  now 
avail ;  for  no  man  would  be  safe  in  disposing  of  his  property  in 
trust,  if,  for  such  transactions  as  this,  trustees  were  allowed  to 
escape  with  impunity.  The  sale  was  his  own  act,  and  was  clearly 
an  intromission  which  would  make  him  liable  by  the  law  of  Scot- 
land, and  the  neglect  which  had  taken  place  was  not  one  which 
the  clause  of  indemnity  in  the  settlement  could  protect  him  from. 
It  is  said  that  the  parties  beneficially  interested  had  not  got  a 
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judicial  factor  appointed  until  1834,  and  that  they  ought  to  have  June  16. 1852. 
applied  before  they  did  to  have  had  one  appointed ;  but  it  is  clear ^"^^'^^ 
that  the  parties  were  for  a  long  time  occupied  in  litigating  then.  Thomson, 
question,  whether  Thomson  Paul  was  a  trustee  or  not,  and  the^^ 
delay,  if  any,  was  therefore  attributable  to  Mr  Thomson  himself 
and  his  representatives,  and  therefore  they  cannot  take  advantage 
of  it.     Then  it  is  also  said  that  the  judicial  factor  took  no  proper 
steps  to  get  in  the  money,  but  treated  Alison  as  debtor,  and  as  if 
the  money  was  properly  in  his  hands ;  but  the  correspondence 
does  not  bear  this  out.     It  shews  that  the  judical  factor  was  not, 
until  some  time  after  his  appointment,  aware  of  the  real  state  of 
the  matter,  for  in  his  letter  to  Mr  Alison  of  September  1836,  he 
applies  to  him  for  the  L.600  money  lent.    It  is  clear,  therefore, 
that  the  decision  of  the  Court  below  is  correct,  and  I  move  your 
Lordships  that  it  should  be  affirmed,  and  this  appeal  be  dismissed 
with  costs. 

Appeal  dismissed  with  costs. 

Lawy  Hohnesy  Antan^  and  Tumbull,  London  ;  >  Agents   for   the   Appel- 


} 


AmoU  and  Malcolm,  W.S.,  Edinburgh,  }  lants. 

Richardson^  Loch^  and  M^Laurm,  Solicitors ;  and)   Agents   for  the  Re- 

Thomson  Paidf  W.S.,  Edinburgh,  j  spondents. 


HOUSE  OP  LORDS. 

The  Aberdeen  Bailwat  Company,  Appellants ;  and  Blaikie  No*  339. 

and  Others,  Respondents. 

Same  v.  Same.    (Second  Appeal.) 

Arhitratum — Construction  of  Contract — Power  of  Arbiter — Damages. — 
A  railway  company  entered  into  a  contract  with  B.  and  Co.,  by  which 
the  latter  were  to  supply  the  railway  company  with  certain  specified 
materials  for  the  railway,  or  such  further  quantity,  more  or  less,  as  the 
company's  engineer  should  require ;  and  both  parties  agreed  to  refer  to 
G.,  all  disputes  '^  regarding  the  true  interest  and  meaning  of  any  of  the 
provisions  thereinbefore  written,  or  regarding  the  quantity,  state,  and 
condition  of  the  materials  thereby  contracted  for,  or  the  quantities  that 
might  require  actually  to  be  fumbhed  by  the  said  B.  and  Co.,  and 
generally  all  disputes  and  differences  in  any  way  connected  with,  or 
arising  out  of  the  execution  of,  or  &ilure  to  execute  the  work  thereby 
contracted  for^ : — Held^  (affirming  the  decision  of  the  Court  of  Session)^  that 
the  arbiter  had,  under  the  above  submission  clause,  power  to  determine 
the  question,  whether  upon  the  true  meaning  of  the  contract,  the  rail- 
way company  were  bound  to  take  from  B.  and  Co.  all  the  materials  they 
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required  for  ihie  railway;  but  held  also,  (reversing  in  this  respect  the 
decision  of  the  Court  of  Session)^  that  the  arbiter  had  no  power  to  aaseas 
damages  consequent  upon  the  railway  company  refusing  to  take  such 
materials  from  B.  and  Co. 

June  17. 1852.  In  September  1847,  the  appellants,  the  Aberdeen  Railway 
Ahli^T^"^"*^  Company,  entered  into  a  contract  with  the  respondents,  who  are 
Bail.  Co.  r.  merchants  in  Aberdeen,  having  reference  to  the  supply  of  certain 
Blaikie,  &c.  materials  mentioned  in  a  schedule  thereunto  annexed,  with  a  view 
to  the  construction  of  their  railway.  The  contract  was  made  be- 
tween the  appellants  of  the  first  part,  and  the  respondents  of  the 
second  pkrt,  and  after  reciting  that  the  appellants  had  determined 
forthwith  to  execute  their  line  of  railway,  and  to  contract  for  the 
supply  of  the  materials  mentioned  in  the  said  schedule,  contained 
the  following,  viz.,  ^^  And  whereas  the  said  second  parties  have 
made  an  offer  to  provide  and  furnish  the  whole  of  the  articles 
mentioned  in  the  said  schedule  or  list  of  prices,  to  the  extent  re- 
spectively after  mentioned,  at  the  respective  prices  which  are 
thereunto  annexed.  And  whereas  the  said  first  party  has  accept- 
ed of  said  offer,  subject  to  the  conditions  herein  contained.  There- 
fore, the  said  second  parties  have  become  bound  and  obliged,  and 
hereby  bind  and  oblige  themselves  and  their  respective  heirs, 
executors,  and  successors,  conjunctly  and  severally,  that  they 
shall  and  will,  well  and  honestly,  and  to  the  entire  satisfaction  of 
the  arbiter  hereinafter  named,  provide,  ftimish,  and  deliver  the 
whole  of  the  said  articles  mentioned  in  the  schedule,  which  is 
hereunto  attached,  and  according  to  the  quality,  dimensions,  siz^ 
and  descriptions  which  the  said  first  party's  engineer,  or  his  assist- 
ante,  may,  from  time  to  time,  direct;  which  descriptions,  as  weU 
as  any  orders  or  instructions  in  regard  to  the  quality,  dimensions, 
sizes,  and  descriptions  of  the  same,  which  may,  from  time  to  time, 
be  given  by  the  said  first  party's  acting  engineer,  or  his  assist- 
ants, (to  which  effect  power  is  hereby  given  to  such  engineer)  for 
the  purpose  of  carrying  the  said  contract  into  effect,  the  said  second 
parties  bind  and  oblige  themselves  and  their  foresaids,  to  abide  by 
and  implement;  and  further,  the  said  second  parties  bind  and 
oblige  themselves,  uniformly  and  regularly,  to  provide  and  furnish 
the  said  whole  quantity  of  materials  mentioned  in  the  said  sche- 
dule or  list  of  prices,  which  is  hereunto  annexed,  or  such  fiirther 
quantity,  more  or  less,  at  such  times,  and  in  such  manner  as  may 
be  pointed  out  to  them  by  the  said  first  party's  said  engineer,  or 
his  assistants,  and  also  to  complete  the  said  contract,  in  all 
points,  to  the  satisfaction  of  the  said  arbiter  in  every  respect." 
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Then  followed  provifliond  against  the  respondents  in  the  eventjnnen.  1862. 
of  fiulure  on  their  part  to  complete  the  contract,  and  afterwards,    s-^-y^*^ 
this  obligation,  on  the  part  of  the  appellants,  ^^  For  which  causes,  jkhiL  Ck>.  v. 
and  on  the  other  part,  the  said  first  party  bind  and  oblige  them-^^^^^  ^* 
selves  to  make  payment  to  the  said  second  parties  of  the  simi  of 
L«25,227 : 1 : 8  sterling,  or  of  such  larger  or  lesser  sum  according 
as  the  first  party  shall  require  a  greater  or  lesser  quantity  of  the 
aeveral  articles  and  materials  hereby  contracted  for,  fornished  to 
them,  than  the  nominal  quantities  of  articles  and  materials  speci- 
fied in  the  said  schedule  hereunto  annexed,  shall  be  increased  or 
decreased,  which  schedule,  or  list  of  prices,  is  hereby  declared  to 
be  the  rule  by  which  any  increase  in  the  quantity  of  articles  and 
materials  therein  specified  shall  be  charged,  or  any  decrease  in  the 
quantity  thereof  shall  be  modified  or  deducted — ^which  payments 
shall  be  made  in  manner  following :  that  is  to  say,  the  said  first 
party  bind  and  oblige  themselves,  at  the  expiry  of  every  calendar 
month  next  after  the  delivery  of  such  quantity  of  the  articles  and 
materials  hereby  contracted  for,  as  shall  have  been  required  and 
delivered  in  the  immediately  preceding  month,  and  conform  to 
the  said  schedule  or  scale  of  prices,  and  at  the  times  and  places  to 
be  pointed  out  to  them  by  the  said  arbiter,  either  to  pay  to  them, 
the  said  second  parties  or  their  foresaids,  a  sum  equal  to  nineteen- 
twentieth  parts  of  the  value  of  all  such  articles  and  materiab  which 
shall  have  been  delivered  in  the  preceding  month,  as  such  value 
shall  be  estimated  and  fixed  by  the  certificate  of  the  arbiter  after 
mentioned,  and  the  remaining  twentieth  part  of  the  value  of  the 
said  materials  provided  and  delivered  at  the  period  of  each  pro- 
gressive payment,  shall  not  be  due  to,  nor  exigible  by  the  said 
second  parties,  but  shall  remain  in  the  hands  of  the  said  first  party, 
and  shdl  become  due  and  exi^ble  by  the  said  second  parties  only 
when  the  whole  materials  hereby  stipulated  for,  or  such  part 
thereof  as  may  be  required,  are  provided  and  delivered  by  the 
said  second  parties  in  a  proper  workmanlike,  substantial,  and  com- 
plete condition,  and  a  certificate  to  that  efiect  is  obtained  by  them 
from  the  said  arbiter.    And  all  parties  hereto  bind  and  oblige 
themselves  and  their  foresaids,  to  implement  and  fulfil  this  agree- 
ment to  each  other  in  the  whole  heads,  articles,  and  clauses  thereof, 
under  the  penalty  of  L.500  sterling,  to  be  paid  by  the  party  fail- 
ing, to  the  party  observing,  or  willing  to  observe  the  same,  over 
and  above  performance.    And  further,  all  the  parties  hereto  here- 
by submit  and  refer  to  the  final  sentence  and  decree-arbitral  of 
the  said  Alexander  Gibb,  (whom  failing)  of  William  Cubitt,  civil 
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June  17. 1852.  engineer  in  London^  (*  who  may  continue  and  remain,  the  said 
Aw^^^'  first  party's  acting  and  consulting  engineers  respectively,  and  shall 
BaiL  Co.  V.  not  be  disqualified  thereby  from  acting  under  this  submission ; 
Blaikie,  Ac  declaring  also  that  each  or  either  of  them  being  or  becoming  a 
shareholder  in  the  said  company,  shall  not,  in  any  way,  disqualify 
him  or  them  fix>m  acting)  as  arbiter  in  all  disputes  and  dififerences 
which  may  arise  between  the  seyeral  parties  hereto  regarding  the 
true  intent  and  meaning  of  any  of  the  provisions  herein  before  writ- 
ten, or  regarding  the  quantity,  state,  and  condition,  of  the  materials 
hereby  contracted  for,  or  the  quantities  that  may  require  actually 
to  be  fiimished  by  the  said  second  parties ;  and  generaUy  all  disputes 
and  differences  in  any  way  connected  with,  or  arising  out  of  the 
execution  of,  or  fiulure  to  execute  the  work  hereby  contracted  for, 
whether  herein  specially  submitted  or  not ;  and  whatever  the  said 
arbiter  shall  direct  or  decide,  by  any  decree,  interim  or  final,  pro- 
nounced by  him,  the  said  parties  bind  and  oblige  themselves  and 
their  foresaids,  to  execute  and  abide  by,  under  the  penalty  above 
mentioned." 

At  the  date  of  the  contract  Gibb  was  the  acting,  and  Cubitt 
was  the  consulting  en^eer  of  the  railway  company;  but  in 
August  1848  they  ceased  to  act  in  that  capacity,  and  in  their 
place  Messrs  Locke  and  Errington  were  employed  as  the  en- 
gineers of  the  railway  company,  and  shortly  afterwards  the  rail- 
way company  ceased  to  take  any  work  from  the  respondents,  and 
went  to  other  parties  for  their  supplies.  The  respondents  having 
insbted  that  the  appellants  were  not  entitled  to  enter  into  any 
contracts  with  other  parties,  in  so  far  as  these  involved  the  furnish- 
ing of  the  materials  mentioned  in  the  contract  with  the  respondents, 
laid  a  claim  before  the  arbiter,  Mr  Gibb,  who  afterwards,  on  6th 
September  1849,  pronounced  an  interim  decree-arbitral  in  the 
terms  of  their  claim,  finding  in  substance,  laty  That  by  the  con- 
tract, the  appellants  were  bound  to  take  from  the  respondents  at 
the  specified  prices,  the  whole  articles  of  the  specified  description ; 
and,  2(2,  That  the  appellants  were  liable  in  damages  for  the  injury 
the  respondents  might  suffer  by  their  taking  articles  cf  the  speci- 
fied description  from  other  parties.  Afterwards  a  claim  for  da- 
mages was  laid  before  the  arbiter  by  the  respondents,  and  the 
arbiter,  after  hearing  evidence  thereon,  issued  another  decree  on 
the  30th  July  1850,  by  which  he  awarded  to  the  respondents  the 

*  This  parenthesis  was  proposed  to  be  placed  as  above  by  the  counsel  on  the  argu- 
ment, in  order  to  make  this  part  of  the  submission  intelligible. 
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sum  of  £1704,  ISs.  2d.,  as  such  damages.    Daring  the  dependence  Jnne  17. 1852. 
of  the  proceedmgs  before  the  arbiter,  the  appellants  raised  an  ac-   /^^^' 
tion  of  declarator,  concluding  to  have  it  declared  that  the  said  Mr  Bail.  Co.  v. 
Gibb  was  not  entitled  to  take  proceedings  regarding  the  aforesaid  ^^•^®»  **• 
claim,  or  to  assess  the  claim  for  damages.    The  appellants  also 
afterwards  presented  a  note  of  suspension,  in  order  to  stay  execu- 
tion, for  the  damages  awarded.    This  note  was  passed,  to  abide 
the  fate  of  the  declarator. 

In  the  action  of  declarator,  the  Lord  Ordinary,  on  20th  July, 
pronounced  an  interlocutor,  dismissing  that  action.  The  appel- 
lants reclaimed  to  the  First  Division  of  the  Court  of  Session,  when 
their  Lordships  adhered  to  the  interlocutor  of  the  Lord  Ordinary 
in  the  action  of  declarator,  and  remitted  to  the  Lord  Ordinary  to 
refuse  the  note  of  suspension,  with  expenses. 

The  present  appeals  were  brought  to  reverse  these  interlocutors^ 
The  two  appeals  were  now  argued  together  by — 

Bethelly  Q.C.,  and  Anderson^  Q.C.,  {Johnson  with  them)  for  the 
appellants,  who  contended  that  there  had  been  an  excess  of  juris- 
diction by  the  arbiter  in  determining  that  the  company  were  bound 
to  take  of  the  respondents  all  the  materials  of  the  description 
specified  in  the  contract,  which  might  be  necessary  for  the  con- 
struction of  their  railway.  It  was  submitted  that  this  was  not  a 
matter  in  difference  between  the  parties  contemplated  in  the  sub^ 
mission  clause,  and  thereby  referred  to  the  arbiter,  and  it  was  con- 
tended that  the  general  words  of  the  submission  were  restrained 
by  the  words,  ^^  or  regarding  the  quantity,  state,  and  condition  of 
the  materials  hereby  contracted  for."  To  shew  that  general  words 
can  be  restrained,  they  cited  3  Ersk.  tit.  4,  sec.  9 ;  and,  generally, 
as  to  the  decree  arbitral  being  uUra  viresj  Steele  v.  Steele^  15  F.  C. 
345 ;  Napier  v.  Wood,  7  Bell  and  M.,  2d  series  166,  were  referred 
to. 

It  was  next  contended  that  the  arbiter  had  no  authority  to 
assess  the  damages ;  also,  that  there  had  been  misconduct  on  the 
part  of  the  arbiter  in  refusing  to  hear  the  parties ;  also,  that  the 
Court  were  wrong  in  rejecting  the  note  of  suspension  pending  the 
issue  of  an  action  of  reduction ;  and  also,  that  there  was  an  irregu- 
larity in  the  charge  of  homing.  [This  last  point  had  not  been 
brought  before  the  Court  below,  and  upon  the  Lord  Chancellor 
stating  that  it  was  a  matter  of  practice  which  the  Court  below 
I  would  understand  much  better  than  this  Hoase,  it  was  withdrawn, 

and  the  first  and  second  points  were  mainly  relied  on.] 
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June  17. 1852.     Rolty  Q.C,  and  Youngy  for  the  respoDdents^  contended  that  the 
^■^v^^    arbiter  had  power  to  determine  the  question  a«  to  the  obligation 
Rail.  Co?t7.    ^^  tt®  railway  company  to  take  the  materials  of  the  respondents — 
Biaikie,  &c*    that  everything  relating  to  the  work  was  referred,  and  that  there- 
fore, whether  the  appellants  were  bound  to  take  these  articles  of 
the  respondents,  was  a  question  referred,  and  which  properly  came 
within  the  jurisdiction  of  the  arbiter  to  determine ;  and  it  was  also ' 
contended  that  the  arbiter  had  power  to  assess  damages  for  the 
loss  which  the  respondents  had  sustained,  in  consequence  of  the 
railway  company  not  having  the  materials  of  them.    They  cited 
Gray  V.  Browfiy  11  Shaw  and  D.  353;   Pitcaim  v.  Drummandj 
1  Wilson  and  Shaw,  194 ;  Mackenzie  v.  Grirvariy  2  Bell's  App.  43. 
Bethelly  Q.C.,  replied. 

LoBD  Chancellor.    My  Lords,  in  this  case,  which  depends 
on  a  question  of  construction  of  the  articles  of  agreement,  which 
were  entered  into  between  the  parties,  several  questions  were 
raised.     The  main  point  was,  whether  or  not  the  arbiter  had,  un- 
der the  articles  in  question,  a  power  to  determine  the  construction 
of  all  the  covenants  and  obligations  in  the  instrument,  that  led  to 
a  consideration  of  what  was  the  true  construction  of  the  agree- 
ment, although  they  are  very  distinct  questions.    The  third  ques- 
tion was,  whether  he  had  exercised  properly  the  power  which  he 
assumed,  of  assessing  the  damages  for  the  breach,  and  continuing 
to  assess  those  damages.   Now,  my  Lords,  I  am  clearly  of  opinion, 
that  by  the  true  construction  of  the  agreement,  the  appellants 
were  not  bound  to  take  all  the  materials  which  they  required, 
from  the  respondents,  but  the  question  of  the  construction  of  the 
arbiter^s  power  is  quite  a  different  question,  for  if,  by  that  clause, 
power  is  given  to  the  arbiter  to  decide  upon  the  true  meaning  of 
all  the  obligations,  it  is  then  perfectly  indifferent  what  my  opinion 
may  be  in  regard  to  the  true  construction,  because,  whether  he 
has  decided  erroneously,  or  correctly,  if  he  had  the  power,  that 
must  be  the  construction  adopted.    Now,  my  Lords,  that  is  a 
mere  question  of  construction,  and  not  depending  upon  any  rule 
of  law.    The  words  naturally  import,  no  doubt,  upon  looking  at 
them,  that  the  arbiter  had  the  power.    Four  Judges  of  the  Court 
below  were  in  favour  of  that  construction.     My  noble  and  learned 
friend  is  of  opinion  with  the  majority.    My  opinion  upon  the  true 
construction  of  the  contract  certainly  would  be,  that  the  arbiter 
had  not  the  power,  but  as  the  matter  stands,  it  is  a  question 
simply  of  construction ;  it  is  an  ambiguous  clause,  and  there  being 
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80  much  authority  in  favour  of  the  construction  of  the  Court  be- Jan^  ^7. 1852. 
low,  that  part  of  the  judgment 'of  the  Court  below  will  be  affirmed.  .^^^"^^ 
My  noble  and  learned  friend  and  myself  have  both  agreed  that  Rail.  Co.  v. 
the  arbiter  had  exceeded  his  power  as  regards  the  assessing  of       ^^ 
the  damages,  and  therefore  that  part  of  the  interlocutor  which 
affirms  his  proceeding  in  that  respect  will  be  reversed,  and  the 
cause  will  be  remited  to  the  Court  below,  to  do  what  may  be  just, 
and  we  will  ask  the  learned  counsel  on  both  sides  to  draw  up  a 
minute  of  what  they  think  should  be  the  nature  of  that  remitter. 
My  Lords,  with  regard  to  the  second  appeal,  we  think  there  is  no 
sufficient  ground  for  that  appeal;  and  therefore  it  will  be  dis- 
missed with  costs. 

LoBB  Brougham.    My  Lords,  my  noble  and  learned  friend 
has  very  distinctly  stated  the  three  points  which  arose  in  this 
case ;  one  point  was,  whether  or  not  the  construction  put  on  the 
agreement  of  the  parties  to  the  reference  by  the  arbiter  was  ac- 
curate or  not,  in  which  we  differ  from  the  arbiter.    But,  as  my 
noble  and  learned  friend  has  just  observed,  that  is  wholly  im- 
material in  this  case,  because  the  real  point  of  the  case  is,  whether 
or  not  the  parties  did  intend  to  submit  that  among  other  matters 
to  the  arbiter.  My  noble  and  learned  friend  and  myself  unhappily 
differ  upon  the  second  point.    It  is  quite  unnecessary  to  say  whe- 
ther we  agree  upon  the  first,  because  differing  upon  the  second, 
and  agreeing,  as  my  learned  friend  does,  in  the  propriety  of  our 
affirming  upon  that  second  view  of  the  case,  it  becomes  wholly 
unnecessary  to  consider  which  way  the  right  is  on  the  first. 
My  Lords,  on  the  other  point,  namely,  with  respect  to  the 
assessment  of  damages,  we  are  entirely  agreed ;  therefore,  upon 
that  point,  there  will  be  no  difficulty  as  to  the  judgment  to  be 
pronounced.  At  the  same  time,  it  is  well,  as  my  noble  and  learned 
friend  said,  that  the  learned  counsel  should  give  in  a  scheme  on 
both  sides.    I  entirely  agree  with  my  noble  and  learned  friend, 
that  our  course  here  would  not  be  difficult  if  it  was  a  mere  ques- 
tion of  law ;  but  we  consider  this  to  be  a  question  on  the  con- 
struction of  an  instrument,  which  is  to  a  certain  degree  a  question 
of  law,  inasmuch  as  these  questions  are  for  the  Court,  not  for  the 
jury.   Nevertheless,  it  is  in  the  nature  of  a  question  of  fact  so  far, 
that  it  is  for  the  purpose  of  discovering  what  the  intentions  of  the 
parties  are,  that  you  undertake  the  examination  of  that  instru- 
ment ;  and  therefore,  on  that  ground,  it  is,  that  we  have  come  to 
this  opinion. 
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Jimen^62.     jg^'^^  Appeal— Interlocutors  in  part  affirmed,  and  in  part  re- 

Aberfeen       vewed,  with  a  remit. 

KaiL  Co.  V.         Second  Appeal — ^Interlocutors  affirmed,  with  costs. 

Blaikie,  &c. 

Jcmes  Davidsonj  Solicitor,  Westminster;  and  )   Agents  for  the  Appel- 
Webster  and  Renny^  W.S.,  j  lants. 

Dodda  and  Oretgy  Solicitors,  Westminster ;  and)  Agents    for    the    Re- 
Lockhartj  Morton^  WkUehiodj  and  Oreig^  W.S., )  spondents. 
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MiLN  V.  Hazebl. 

Trust'Eatate — Irwestment — ApprchaUand  ReprobaU — Personal  Objection. 
— ^Where  the  purchase  of  house-property  and  furniture  was  pleaded  as 
not  heing  proper  investment  of  trust-funds,  but  which  was  not  only  sanc- 
tioned, but  expressly  stated  in  the  record  as  not  repudiated  by  the  bene- 
ficiaries, the  Court,  in  a  question  of  accounting,  held  that  the  doctrine  of 
approbate  and  reprobate  applied,  and  that  the  accounting  must  proceed 
on  the  footing  of  the  property  forming  part  of  the  trust-funds,  in  so  &r 
as  the  liferent  of  one  of  the  .parties  was  concerned. 

June  25. 1852.     This  was  a  conjoined  process  of  declarator  and  multiplepoinding 
l"^^^"^    at  the  instance  of  the  pursuer,  as  a  trustee  and  as  an  individoal, 
against  the  defender,  Mrs  Hazeel,  her  husband,  Henry  Johnston 
Hazeel,  James  Hunter,  her  judicial  factor,  and  William  Myles, 
accountant  in  Dundee,  trustee  on  the  estate  of  Messrs  M^Ewan 
and  Miller,  writers  there,  and  also  of  count  and  reckoning  at  the 
instance  of  the  defender  and  her  husband,  advocated  ob  contingent 
tiam.    The  leading  facts,  and  the  points  now  to  be  reported,  are 
sufficiently  set  forth  in  the  subjoined  interlocutor  of  the  Lord 
Ordinary,  but  as  introductory  to  the  findings  therein,  the  follow- 
ing brief  abstract  of  the  record  is  here  given.    It  appeared  that, 
by  trust-disposition  executed  by  the  defender  previous  to  her 
marriage,  which  shortly  thereafter  took  phice,  she  conveyed  funds 
and  effects  therein  specially  mentioned,  to  certain  trustees,  of 
whom  her  brother,  Henry  Palmer,  and  David  M^Ewan,  writer  in 
Dundee,  both  since  dead,  and  the  pursuer,  David  Miln,  accepted ; 
and  of  these  it  appeared  that  M^wan  conducted  the  administra- 
tion of  the  trust,  acting  either  by  himself  or  through  his  firm  of 
M^Ewan  and  Millar,  writers  in  Dundee.    It  was  provided  by  the 
trust-deed,  as  stated  by  the  Lord  Ordinary,  that  the  fiinds  should, 
when  recovered,  be  invested  in  Government  stock,,  or  on  herit- 
able or  good  personal  security.    These  ftmds  consisted  of  cer- 
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tain  sums,  to  which  the  pursuer,  in  common  with  her  brother,  June  25. 1852. 
Henrj  Pahner,  had  right ;  and  of  these  sums  M^Ewan,  the  acting  ^*^y^^ 
trustee,  by  himself  or  by  his  firm,  recovered  moneys,  amounting  in  *'  ^"^ ' 
whole  to  £800  or  thereby,  which  smns  were  laid  out  by  M^wan 
in  the  purchase  of  an  heritable  property  in  the  Nethergate  of 
Dundee,  which  had  previously  belonged  to  the  defend^s  hus- 
band, as  heir  of  his  father  entered  cum  benefieio  inoentarii ;  and 
a  disposition  to  that  property  was  accordingly  granted  in  favour 
of  Henry  Palmer  M^Ewan  and  the  pursuer,  as  trustees.  The  full 
amount  of  the  trust-funds  had  not  been  realised  at  the  date  of  this 
transaction,  and,  in  consequence,  the  sum  of  £200,  being  the 
amount  of  the  deficiency  of  the  price,  was  raised  by  a  bill  granted 
by  Henry  Palmer  and  MOSwan  to  the  defender's  husband,  which 
bill  was  afterwards  paid  out  of  the  funds  of  the  trust  realised  sub- 
sequently by  M^wan  as  trustee,  or  by  his  firm  on  his  behalf.  The 
rents  of  this  property  were  for  a  time  drawn  directly  by  the  de- 
fender, and  were  afterwards  intromitted  with  by  M^wan,  and 
accounted  for  by  him  to  Mrs  Hazeel,  to  whom,  from  time  to  time, 
various  payments  were  made.  It  was  alleged  that  Miln,  the  pur- 
suer, had  no  intromissions  with  the  trust-estate,  and  he  complained 
by  the  present  action,  that,  notwithstanding,  very  heavy  and  serious 
claims  had  been  made,  and  various  actions  raised  against  him  in 
connection  with  the  trust.  The  claims  thus  made  against  him 
were  of  a  double  and  conflicting  character,  and  he  therefore  now 
concluded  for  declarator,  relief,  and  discharge  of  the  liability  thus 
sought  to  be  laid  upon  him.  In  particular  he  concluded  that  the 
trust  and  trust  property  were  now  vested  in  him,  as  sole  surviving 
trustee,  and  that  he  was  entitled  to  sell  and  dispose  of  the  Dun- 
dee property  for  the  purpose  of  paying  the  debts  due  by  the  trust- 
estate  (one  of  which  was  a  considerable  sum  due  to  the  Dundee 
Union  Bank),  the  surplus  to  be  held  by  him  for  the  purposes  of 
the  trust ;  with  an  uUitnatum  conclusion  for  behoof  of  himself  or  of 
■any  other  party  entitled  to  the  price,  should  the  property  in  ques- 
tion be  found  to  form  no  part  of  the  trust-estate. 

The  defender,  Mrs  Hazeel,  pleaded  in  defence,  that  the 
facts  of  the  case  did  not  justify  the  raising  of  this  process,  and, 
in  particular,  she  stated  that  she  and  her  husband  had  no  desire 
to  repudiate  the  purchase  of  the  house  in  Dundee  as  an  invest 
ment  pro  tanta  of  the  trust-funds,  and  she  therefore  maintained 
that  any  declarator  to  that  effect  was  unnecessary. 

Defences  were  also  lodged  for  William  Myles,  who  pleaded  that 
-the  acts  challenged  were  those  of  Mrs  Hazeel's  trustees,  and  could 
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Jttne  26. 1852.  form  DO  ground  of  action  against  the  estate  of  M^Ewan  and 

In  the  debate  before  the  Lord  Ordinary  (Robertson)  the  doc* 
trine  of  approbate  and  reprobate,  and  of  personal  objection,  were 
founded  on  against  Mrs  Hazeel,  in  regard  to  the  purchase  of  the 
house  in  Dundee.  There  was  also  a  question  as  to  furniture,  the 
investment  for  the  purchase  of  which,  Mrs  Hazeel  objected,  formed 
no  part  of  the  trust-estate,  as  to  all  which,  and,  inter  cUioy  his 
Lordship  found  as  follows  : — 

'^  The  Lord  Ordinary  having  heard  parties'  procurators  on  the 
closed  record,  and  whole  process — ^In  respect,  it  was  provided  by 
the  trust-deed  executed  in  contemplation  of  the  marriage  of  Mrs 
Palmer  or  Hazeel,  that  the  funds  there  mentioned  should,  when 
recovered,  be  invested  in  government  stock,  or  in  good  heritable 
or  personal  security,  and  that  the  purchase  of  the  house  in  Dun- 
dee did  not  iall  within  the  express  powers  of  the  trustees,  and  that 
the  judicial  fector,  James  Hunter,  writer  in  Dundee,  by  minute 
lodged  in  this  process,  on  5th  May  1850,  judicially  repudiates  the 
said  purchase  as  not  being  a  legal  investment  of  the  trus1>-funds: 
Finds,  decerns,  and  declares,  at  the  instance  of  the  pursuer,  David 
Miln,  that  the  said  subjects  form  no  part  of  the  trust^^state  afore- 
said, and  that  the  said  Ann  Maria  Palmer  or  Hazeel,  and  her 
husband,  and  their  children,  and  the  said  James  Hunter,  as  judicial 
factor  foresaid,  have  no  right,  title,  or  interest  in  the  said  sub- 
jects, and  that  the  pursuer,  the  said  David  Miln,  is  at  liberty  to 
sell  and  dispose  of  the  said  subjects,  free  from  any  claim  at  the 
instance  of  the  said  parties  thereanent,  for  his  own  behoof:  Finds 
that  the  said  David  Miln,  in  accounting  mth  the  said  judicial 
factor,  is  now  bound  to  state  against  himself  the  sum  of  L.800, 
with  interest  from  this  date,  in  place  of  the  value  of  the  said  house 
and  rents  thereof,  subject  to  deductions,  if  any,  so  fiur  as  applicable 
to  the  fee  of  the  estate  :  But,  in  so  far  as  regards  arrears,  and  in 
any  accounting  with  the  defenders,  Mr  and  Mrs  Hazeel,  in  this 
process,  in  respect  the  purchase  of  the  said  house  was  not  only 
sanctioned  by  them,  but  that  the  same  is  expressly  stated  on  the 
record  not  to  be  repudiated.  Finds  that  the  said  accounting  must 
proceed  up  to  this  date,  on  the  footing  of  the  said  house  forming 
part  of  the  said  trust-funds,  in  so  far  as  regards  the  liferent  of  the 
said  Mrs  Hazeel :  .  .  »  •  .  Finds  that  the  investment 
in  the  purchase  of  the  fiimiture  was  made  with  the  sanction  of  the 
parties — ^that  the  sums  vested  on  this  head  form  a  proper  charge 
against  the  income  of  the  estate — and  that  Mrs  Hazeel,  being  now 
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in  possession  of  the  said  fumitare,  and  not  offering  to  return  the  Jua^^^'  ^^^» 
same^  and  to  give  credit  for  an  adequate  rent  therefor,  during  the^^     „      . 
period  of  her  use  of  the  same,  cannot  have  the  fair  value  struck 
out  of  this  accounting,  so  as  to  retain  the  said  furniture  without 
consideration  therefor.     ... 

There  are  certain  points  in  the  case  which  the  Lbrd  Ordinary, 
in  the  noieantime,  superseded,  and  reserved  all  questions  of  ex- 
penses. 

Mrs  Hazeel  and  her  judicial  &ctor  reclaimed,  but  the  Court  ad- 
hered :  Found  the  reclaimers  liable  in  expenses  since  the  date  of 
the  Lord  Chrdinary's  interlocutor,  and  remitted  the  cause  back  to 
his  Lordship,  to  proceed  further  therein,  as  may  be  just. 

Deas  was  for  Mrs  Hazeel. 
Penney  for  Mr  Miln,  and 
Millar  for  Myles. 

TT.  Wotherspoonj  S.S.C.,  Agent  for  Mrs  Hazeel. 
David  Smithy  W.S.,  Agent  for  Mr  Miln,  and 
Duncan  S^  MUlar^  W.S.,  Agents  for  Mr  Myles. 


FIRST  DIVISION. 

Macalister  V,  Macgregor.    .  No.  341. 

Cemo—Tilh  to  Sue, — A  trustee  under  a  cessio  having  died,  a  meeting 
of  the  creditors  was  called  by  a  single  creditor,  and  appointed  a  suc- 
cessor to  the  original  trusitee : — Held  that  the  appointment  was  good,  and 
conferred  a  title  to  recover  debts. 

This  was  a  competition  as  to  a  sum  of  L.173:17:6*     The  June  25. 1862. 
question  now  raised  was,  whether  one  of  the  competitors  had  a    '-^t^^' 
title  to  sue.    The  fund  originally  belonged  to  Mrs  Flora  Mac-^acgregor.*^ 
donald  or  Macintosh.  Her  husband  became  bankrupt,  and,  in  1833, 
raised  a  cessioy  in  which  decree,  was  pronounced.    The    bank- 
rupt had  executed  a  disposition  omnium  bonorumj  in  favour  of 
David  Stalker,  as  trustee  for  his  creditors,  whom  failing,  in  favour 
of  any  other  trustee  whom  the  creditors  might  appoint     Stalker 
died,  and,  in  1847,  the  claimant  Macgregor  was  appointed  trustee 
in  his  place  at  a  meeting  called  by  one  of  the  creditors  by  adver- 
tisement in  the  North  British  Advertiser  and  Edinburgh  Gazette. 
Mr  Macintosh  having  died,  in  1843  her  two  sons,  being  minors, 
vdth  consent  of  their  father,  assigned  the  claim  in  favour  of  the 
other  claimant  Macalister,  which  assignation  was  duly  intimated 
to  the  holder  of  the  fund.    The  question  therefore  was,  whether 
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June  25. 1852.  Macgregor  the  trustee  had  a  good  title  to  compete  with  the 
T,/       ^  other  claimant  Macalister  for  the  fimd  in  medio. 

Macgxegor.  '  The  Lord  Ordimuy  (Robertson)  found  that  Macgr^or  was 
duly  appointed  trustee,  ^^  and,  with  the  fiill  approbation  of  the 
bankrupt,  instructions  were  given  to  the  said  James  Macgregor 
to  take  the  necessary  measures  for  realising  the  present  claim ; 
and  therefore  finds  that  the  said  James  Macgregor  has  a  sufficient 
title  to  insist  in  any  right  which  belonged  to  the  said  John  Mac- 
intosh, and  was  conveyed  by  the  disposition  omnium  bonorum 
aforesaid,  and  that  ad  hunc  effeetumj  the  title  of  the  claimant  is  as 
effectual  ad  that  of  the  said  David  Stalker  would  have  been  had 
he  been  still  alive.^ 
Macalister  reclaimed. 

Penneyy  for  the  reclaimer.  Macgregor  has  not  a  good  title  to 
insist,  for  a  disposition  omnium  bonorum  has  merely  the  effect  of  a 
voluntary  deed;  the  appointment  of  Macgregor  is  bad.  There 
was  no  application  to  the  Court  for  authority  to  call  a  meeting  of 
creditors,  and  there  is  no  evidence  that  a  majority  in  value  of 
creditors  concurred  in  the  appointment. 

Gordon^  contra.  The  nomination  was  good.  It  was  done  in 
the  way  in  which  a  successor  is  usually  appointed  to  be  a  trustee 
in  a  cessio. 

The  CouBT  adhered. 

Home  and  BosSj  W.S.,  Beclaimer^s  Agents. 
Baxter  and  M^Dougal^  W.S.,  Respondent's  Agents* 


SECOND  DIVISION. 
No.  342  Smart  v.  Bbgo* 

Sale — Inspection  of  Oooda — Mora, — Circumstances  in  which  the  pur- 
chaser of  meal,  found  sometime  i^r  the  sale  to  be  of  inferior  quality — 
held  barred  from  claiming  repetition  of  the  price,  on  the  ground  of  his 
failure  to  make  timeous  inspection  of  it  after  delivery. 

Jane  25  185''  Smart,  who  is  a  merchant  in  Aberdeen,  agreed  to  purchase 
v^y^/    from  Begg,  the  defender,  who  is  a  merchant  in  Montrose,  a  quan- 

^^*^  V*  tity  of  meal,  which  Begg  had  himself  purchased  from  a  miller 
named  Turiff,  and  which  lay  stored  at  Fraserburgh.  On  the 
29th  January  1847,  Begg  wrote  the  pursuer,  enclosing  a  delivery 
order  on  Mr  Stephen  of  Fraserburgh,  who  held  the  keys  of  the 
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store  for  the  defender,  and  a  cheque  for  the  price.     The  price  June  25. 1852. 
was  paid  that  day,  and  on  the  following  day  the  pursuer  forwarded    ^^*V"^ 
to  Messrs  Grapel  and  Co.,  Banff,  the  delivery  order  endorsed  toBegg. 
them,  with  instructions  to  get  delivery  from  Stephen,  and  to  ship 
the  meal  by  the  Ceres^  which  vessel  the  pursuer  had  previously 
chartered.     Grapel  and  Co.  instructed  Lovie  of  Fraserburgh  to 
get  the  meal  shipped  accordingly ;  but  the  master  of  the  Ceres 
refused  to  take  it  on  board,  being  apprehensive  of  endangering  the 
vessel,  on  account  of  the  meal  riots  which  were  then  going  on. 

On  4th  March  Lovie  applied  to  Stephen  for  a  sample  of  the 
meal.  This  he  refused,  but  offered  t^  deliver  the  keys  on  obtain- 
ing a  receipt  for  the  whole  meal.  A  similar  application  for  a 
sample  of  the  meal  was  again  made  by  Grapel  and  Co.  on  9th 
April,  but  it  was  also  refused.  At  last,  on  the  12th  April,  the 
keys  were  forwarded  by  the  defender  to  Smart,  and  the  meal  was 
examined  on  the  1 7th.  The  result  was,  that  the  pursuer  wrote 
the  defender  he  would  have  nothing  to  do  with  it,  in  respect  of 
its  inferior  quality,  and  demanded  either  re-payment  of  the  price, 
or  delivery  of  the  same  quantity  of  good  meal. 

The  defender  refused  to  accede  to  either  of  these  demands,  and 

ft 

the  Sheriff  of  Aberdeen,  on  the  application  of  the  pursuer,  re- 
mitted to  qualified  persons  to  examine  the  meal,  and  report.  A 
report  was  returned  on  6th  August,  that  the  meal  was  of  bad 
quality,  '^  and  such  as  would  not  sell  in  any  market  as  meal  of 
good  wholesome  quality,  the  greater  part  being  unfit  for  use,  and 
the  whole  will  continue  to  deteriorate  daily,  if  allowed  to  remain 
where  it  now  is."  On  this  report  being  returned,  the  Sheriff 
granted  warrant  to  seU.     The  price  obtained  was  L.204. 

Smart  brought  the  present  action  for  repayment  of  the  price, 
under  deduction  of  L.204,  on  the  ground  of  breach  of  contract  by 
the  defender,  in  supplying  meal  of  an  inferior  quaUty.  The  de- 
fender denied  that  the  meal  was  inferior  in  quality  when  sold  in 
January,  and  mdntained  that  the  pursuer  was  liable  in  the  loss 
arising  from  any  deterioration  which  might  have  since  occurred. 
A  proof  was  led,  and  the  Sheriff  found  it  not  proved  that  the 
meal  was  unwholesome  at  the  date  of  the  sale ;  that  subsequent 
to  said  date  the  safe  custody  of  it  devolved  on  the  pursuer,  and 
that  the  defender  was  not  responsible  for  any  deterioration  which 
had  taken  place. 

The  pursuer  advocated,  and  the  Lord  Ordinary  (Ruther- 
furd)  found,  *^  in  point  of  fact,  that  the  sale  had  been  com- 
pleted in   January,   that  the    pursuer  did  not    take   delivery, 

2q2 
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Jnne  25. 1852  but  allowed  it  to  remain  in  store ;  that  it  was  not  inspected  till 
'"^"^^"^"'^     17th  April)  and  no  application  to  have  it  judicially  inspected 

Begg.  was  presented  till  July  1847}  that  the  med  was  not  found  to 

have  been  unmarketable  at  the  date  of  said  sale,  from  deficiency 
in  quality,  or  in  proper  storage  or  otherwise*  In  point  of  law, 
finds  that  it  was  incumbent  on  the  pursuer,  especially  after  ac- 
cepting the  order  of  delivery,  to  have  made  timeous  examination 
of  the  meal,  in  order  to  its  rejection,  if  dissatisfied  with  the 
quality  :  Finds,  that  the  pursuer  having  failed  to  do  so,  the  meal 
thereafter  lay  at  his  risk ;  Finds,  that  if  afterwards  entitled  to  re- 
ject the  meal,  on  the  ground  of  samples  being  refused,  or  other- 
wise, the  onus  of  proving  the  meal  to  have  been  unmarketable  at 
the  date  of  the  sale,  lay  with  the  pursuer ;  and  that  the  pursuer 
having  failed  to  give  clear  and  satisfactory  proof  of  that  fact,  the 
defender  is  entitied  to  absolvitor.  Therefore  of  new  assoilzies  the 
defender  from  the  conclusions  of  the  libel,  and  decerns,  with 
expenses." 

The  pursuer  reclaimed. 

Decu  and  H,  Robertson  were  for  the  pursuer,  and 
Moncreiff  and  Buchanan^  for  the  defender. 

Lord  Justicb-Clbrk.  If  the  question  had  been  merely  whether 
the  meal  was  originally  good  or  bad,  I  should  have  had  no  doubt 
that  it  was  not  such  an  article  as  the  seller  ought  to  have  furnish- 
ed. That  is  clear  on  the  proof.  But  1  do  not  go  into  that  mat- 
ter, because  that  is  not  the  point  on  which  I  put  my  judgment. 
I  hold  it  of  the  greatest  importance,  in  all  such  cases  as  the  pre- 
sent, to  enforce  most  strictly  the  rule  of  law  as  to  the  obligation 
of  the  purchaser  to  examine  his  goods  as  soon  as  he  gets  them. 
The  first  duty  of  the  purchaser  of  such  an  article  as  meal,  is  to  make 
timeous  examination.  No  doubt  Smart  intended  it  to  be  brought 
away  at  once,  but  this  was  not  done.  He  learned  that  the  Ceres 
would  not  bring  it,  and  that  for  a  cause  which  was  likely  to  ope- 
rate for  a  considerable  period.  Accordingly,  we  find  he  could  not 
get  another  vessel  to  carry  it  off.  These  being  the  circumstances, 
I  think  he  was  bound,  long  before  the  4th  March,  which  was  the 
date  when  application  was  first  made  to  Stephen  for  samples,  to 
have  made  an  inspection  of  the  meal.  But  it  is  not  till  loug  after 
the  sale  that  he  even  asks  for  samples,  and  then,  it  would  appear, 
it  is  not  for  the  purpose  of  examination,  but  for  sale.  Then,  when 
he  comes  to  the  examination,  he  has  only  a  single  witness  present. 
In  short,  I  do  not  think  the  purchaser  discharged  his  obligation, 
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by  a  sufficieDtly  timeous  inspection  of  the  article  purchased,  anJime25. 1852. 
obligation  which  lay  on  him  all  the  more  strongly,  from  the  fact,  ^'"^^"^■'^ 
that  he  had  already  paid  the  price.  We  see  from  the  result  of Begg. 
the  present  case  how  important  it  is  not  to  relax  in  the  slightest 
degree  the  rules  of  law.  It  was  clear  that  this  was  an  inferior 
article  at  the  time  the  judicial  examination  was  made ;  but  how 
much  that  deficiency  is  to  be  attributed  to  the  meal  having  suffer- 
ed from  not  being  subjected  to  timeous  examination,  and  properly 
taken  care  of,  it  is  impossible  to  say.  I  at  one  time  thought  the 
difference  might  be  divided,  but  that  will  not  do.  The  purchaser 
was  bound  to  examine  without  delay.  What  is  delay,  is  another 
question.  But  he  lost  the  services  of  one  ship,  and  he  could  not 
get  another.  Therefore,  I  should  say,  that  about  the  middle  of 
February  would  have  been  within  time.  Again,  when  he  heard, 
(as  he  did  in  the  course  of  March)  from  Lovie,  that  the  meal  was 
in  a  situation  in  which  it  was  likely  to  be  deteriorated,  it  appears 
he  was  quite  aware  of  his  own  responsibility.  He  warned  his 
agents  that  he  would  not  be  liable  for  the  loss,  and  yet  no  steps 
were  taken  by  them,  in  regard  to  the  matter,  for  six  weeks.  I 
hold,  then,  that  one  of  the  most  important  prmciples  of  the  law  of 
sale,  the  obligation  of  the  purchaser  to  make  timeous  inspection 
of  the  article  purchased,  if  he  intends  to  reserve  the  right  to  re- 
turn it,  has,  in  the  present  case,  not  been  complied  with.  Than 
this,  there  is  no  obligation  more  important  in  law — none  to  be 
more  kept  in  view  in  all  questions  between  buyer  and  seller.  The 
pursuer  had  full  opportunity  to  make  the  proper  inspection — ^he 
has  not  made  it — and  therefore  I  consider  he  is  not  in  a  position 
now  to  raise  an  objection  to  the  quality  of  the  article  purchased 
by  him. 

Lords  Medwtn  and  Cockburn  expressed  their  concurrence 
in  the  view  taken  by  the  Lord  Ordinary. 

Lord  Murray.    I  concur.     The  ground  which  your  Lordship 
takes,  is,  I  think,  sufficient. 

The  Court  adhered. 

J(me8  Bumessy  S.S.C.,  Pursuer's  Agent- 
John  OuUerij  W.S.,  Defender's  Agent 


SECOND  DIVISION. 

SCOULLBR  V.  GuNN.  No.  343, 

Issue — Slander — Jury  Cause. — ^In  an  action  of  damages  for  slander, 
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June  25. 1852.  against  the  owner  of  a  newspaper,  on  account  of  a  statement  published 
^^  therein,  which  the  pursuer  alleged  contained  the  inuendo  "  that  he  had  been 

Gonn.  '  placed  at  the  bar  of  the  police-court,  charged  with  receiving  and  retain- 
ing stolen  goods«  knowing  them  to  be  stolen,  or  under  a  criminal  charge 
connected  with  or  involving  the  dishonest  receipt  or  retention  of  stolen 
goods" — ^The  pursuer  proposed  an  issue,  stating  the  inuendo  as  that  "  of 
having  been  a  prisoner  at  the  bar  of  the  police-court,  charged  with  a 
criminal  offence,  and  as  having  obtained  possession  of  pledged  goods  bj 
improper  or  unlawful  means,  or  under  circumstances  inferring  criminal 
conduct," — Held  that  the  pursuer  would  not  be  entitled  under  this  issue 
to  maintain  to  the  jury  an  inuendo  of  receipt  of  the  goods,  knowing  them 
to  be  stolen  ;  and  proposed  issue  amended,  so  as  to  embody  the  precise 
words  of  the  record. 

This  was  an  action  of  damages  against  the  proprietor  of  the 
North  British  Daily  Mail  newspaper,  on  account  of  a  statement 
which  bad  appeared  in  the  police  reports  of  that  newspaper  in  the 
following  terms : — '^  William  ScouUer  and  Cooper  and  Company, 
pawnbrokers,  were  placed  at  the  bar,  charged  with  refusing  to 
give  up  stolen  property  belonging  to  a  respectable  cabinet-maker 
in  George  Street,  nearly  the  whole  of  whose  wearing  apparel  had 
been  abstracted  on  Monday  morning.  One  of  the  prisoners  was 
exceedingly  contumacious,  and  seemed  perfectly  determined  to 
resist  the  ends  of  justice  as  far  as  lay  in  his  power.  They  were, 
however,  obliged  to  disgorge  their  ill-gotten  pledges." 

The  condescendence  set  forth  that  these  words  are,  **  in  whole  or 
in  part,  of  and  concerning  the  pursuer,  and  were  intended  to  repre- 
sent, and  do  falsely  and  calun^niously  represent,  the  pursuer  as 
having  been,  on  19th  December  last,  a  prisoner  or  criminal,  in  the 
custody  of  the  officers  of  police,  and  as  having  been  placed  at  the 
bar  of  the  court  as  a  prisoner  or  criminal,  on  a  charge  of  receiving, 
retaining,  and  refusing  to  give  up  stolen  goods,  knowing  them  to 
be  stolen,  or  under  a  criminal  charge  connected  with  or  involving 
the  dishonest  receipt  and  retention  of  stolen  goods,  and  farther, 
as  conducting  himself  contumaciously  towards  the  Judge,  and  with 
a  determination  to  resist  the  ends  of  justice,  by  refusing  to  give  up 
pledges  illegally  and  wrongfully  obtained  by  him,  meaning  thereby 
pledges  of  stolen  goods  obtained  by  him,  knowing  that  they  were 
stolen ;  and  in  having  been  ordained  by  the  magistrate,  in  spite  of 
his  wrongful  and  criminal  conduct,  and  contumacious  resistance  to 
the  ends  of  justice,  to  deliver  up  his  ill-gotton  pledges,  meaning 
thereby,  as  aforesaid,  that  they  were  pledges  of  stolen  goods  dis- 
honestly received  by  the  pursuer,  he  knowing  them  to  be  stolen, — 
to  the  injury  and  damage  of  the  pursuer." 
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The  pursuer  proposed  an  issue,  which,  after  quoting  the  words  June  25. 1852. 
from  the  newspaper,  goes  on:  "  And  whether  the  said  words  are,     ^^*p^*^ 
in  whole  or  in  part,  of  and  concerning  the  pursuer,  and  falsely  Ganiu 
and  calumniously  represent  the  pursuer  as  having  been  a  prisoner 
at  the  bar  of  the  police-court,  charged  with  a  criminal  offence,  and 
as  having  obtained  possession  of  pledges,  or  pledged  goods,  by 
improper  or  unlawful  means,  or  under  circumstances  inferring 
criminal  conduct  on  the  part  of  the  pursuer, — to  the  loss,  injury, 
and  damage  of  the  pursuer. " 

To  this  issue  the  defender  objected,  and  the  Lord  Ordinary 
(Robertson)  reported  the  case  to  Uie  Inner  House.  In  his  note  he 
says :  "  Under  the  issue,  it  will  be  observed  that  the  inuendo,  as 
there  laid,  is  changed  from  that  stated  in  the  condescendence* 
The  defender  objects  to  this  change,  both  on  the  ground  of  there 
being  a  substantial  difference  betwixt  the  record  and  issue,  and 
also,  as  he  contends,  that  the  inuendo,  as  stated  in  the  issue,  b  in- 
sufficient." 

The  Solicitor- General^  (with  whom  Macfarlanef)  for  the  de- 
fender. The  pursuer  must  take  an  issue  which  will  meet  his  state- 
ment on  record.  That  statement  is  an  inuendo  of  a  charge  of 
reset;  but  the  inuendo,  as  put  in  the  issue,  is  one  of  quite  a  differ- 
ent matter.  No  doubt  he  may  pass  from  a  part  of  his  case ;  but 
where,  as  here,  he  makes  a  specific  statement  on  record,  he  cannot 
take  an  issue  wider  than,  or  different  from  his  record. 

Buchananf  for  pursuer.  The  only  question  is,  whether  the  issue 
is  supported  by  the  summons.  Of  that  there  can  be  no  doubt. 
The  pursuer  is  not  bound  to  put  his  whole  summons  in  issue ;  all 
that  is  requisite  is,  that  what  is  in  the  issue  should  be  in  the 
summons. 

Lord  Cockburn.  The  words  in  the  issue  are  very  different 
from  those  in  the  record.  The  record  states  that  the  pursuer 
was  charged  with  refusing  to  give  up  pledges  of  stolen  goods  ob- 
tained by  him,  knowing  that  they  were  stolen.  That  is  left  out 
in  the  issue.  It  bears  that  the  goods  were  obtained,  not  by  reset, 
but  by  some  ^^  improper  or  unlawful  means."  What  the  nature 
of  that  improper  conduct  on  the  part  of  the  pursuer  may  be  sup- 
posed to  be,  I  do  not  know ;  but  I  think  such  a  statement  would 
make  a  very  different  impression  on  a  jury  from  a  simple  state- 
ment of  reset.  If  the  pursuer  says  that  the  statement  in  the  issue 
is  the  same  as  that  in  the  record,  why  not  put  reset  in  the  issue 
as  is  done  in  the  record  ? 
Lord  Justice- Clerk.     It  is  not  said  that  the  two  statements 
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June  25.  I852.&>'^  ^^  Same,  but  that  the  statement  put  in  issue  is  on  record ;  for 
'^"'^^r^^    the  record  does  not  stop  at  the  statement,  that  the  goods  were 

Gunn^^^  ^  obtuned  knowing  them  to  be  stolen,  but  goes  on,  ^*  or  under  a 
criminal  charge  connected  with,  or  involving  the  dishonest  receipt 
and  retention  of  stolen  goods."  But,  under  the  issue  as  it  stands, 
I  could  not  allow  the  inuendo  of  receipt  of  the  goods  knowing 
them  to  be  stolen,  to  be  stated  to  the  jury* 

Buchanan.  Under  the  bsue  as*  proposed,  we  did  consider  our- 
selves entitled  to  state  the  inuendo  as  one  of  reset. 

Lord  Jdstice-Clbrk.  The  issue  as  it  stands  cannot  cover 
that.  If  you  are  to  hold  by  both  branches  of  your  record,  you 
must  put  both  in  issue.  Why  not  transcribe  your  statement  on 
record  into  the  issue  ? 

The  issue  was  amended  as  follows  : — 

^^  And  whether  the  said  words  are,  in  whole  or  in  part,  of  and 
concerning  the  pursuer,  and  falsely  and  calumniously  represent 
the  pursuer  as  having  been  placed  as  a  prisoner  at  the  bar  of  the 
police-court,  charged  with  a  criminal  offence,  of  receiving,  retain- 
ing, or  refusing  to  give  up  stolen  goods,  knowing  them  to  have 
been  stolen ;  or  under  a  criminal  charge  connected  with,  or  invol- 
ving the  dishonest  possession,  or  retention  of  stolen  goods ;  or  as 
having  been  compelled,  in  spite  of  his  contumacious  resistance  to 
the  ends  of  justice,  in  that  respect,  to  give  up  his  ill-gotten 
pledges,  meaning  thereby  pledges  of  stolen  goods  received  or  re- 
tained by  him  dishonestly,  or  in  the  knowledge  of  their  having 
been  stolen, — to  the  loss,  injury,  and  damage  of  the  pursuer." 

John  Leishman^  W.S.,  Pursuer's  Agent 

Menxies  and  Maconochie,  W.S.,  Defender's  Agents. 


No.  344. 


FIRST  DIVISON. 
Petition,  Thb  Right  Hon.  Lord  Wharncliffe. 

Entail  Amendment  Act  (1848) — Process — Excambion — PetUionj  Amend- 
ment of, — ^Part  of  entailed  land  proposed  to  be  excambed  by  an  heir  of  en- 
tail had  been  propelled  to  the  heir  by  a  disposition  executed  by  his  fiither, 
on  which  he  was  infefl.  The  petition  for  leave  to  exeamb  did  not  set 
forth  this  infeftment,  in  terms  of  the  33d  section  of  the  Entail  Amend- 
ment Act: — Held  that  the  Act  is  imperative,  and  not  merely  direc- 
tory on  this  point ;  that  it  was  competent  to  amend  the  narrative  of 
the  petition ;  and  that  the  amended  petition  required  to  be  intimated  of 
new. 
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This  was  an  application  for  authority  to  excamb  a  part  of  the  June  26. 1852. 
entailed  estate  of  Belmont,  belonging  to  the  petitioner,  for  a  part    ^^^' 
of  the  estates  of  Drumkilbo,  held  by  the  petitioner  in  fee-simple.  wharncbffe. 
The  petition,  after  setting  forth  the  deeds  of  entail  applicable  to 
the  estate  of  Belmont,  and  the  title-deeds  of  the  estate  of  Drum- 
kilbo,  states  that  ^^  the  petitioner  is  in  the  course  of  completing 
feudal  titles,  both  to  the  entailed  estate  of  Belmont,  and  to  the 
said  lands  and  barony  of  Drumkilbo,  and  is  in  possession  of  both 
estates." 

The  application  having  been  remitted  in  ordinary  form,  the  at- 
tention  of  the  Lord  Ordinary  was  drawn  by  the  reporter,  to  a  non- 
compliance with  the  requirements  of  §  23  of  the  Entail  Amend- 
ment Act.  By  that  section  it  is  enacted,  that  petitions  under  the 
act  ^^  shall  set  forth  the  tailzie  under  which  such  estate  is  held,  and 
the  date  of  the  petitioner's  infeftment  therein,  if  any  be."  The 
tailzies  under  which  the  estate  is  held,  are  correctly  set  forth  in 
the  petition.  It  appears,  however,  that  the  late  Lord  Wharncliffe, 
the  father  of  the  petitioner,  on  1 0th  November  1824,  executed  a 
disposition,  by  which  he  propelled  the  fee  of  a  portion  of  the  entail- 
ed estate,  including  a  part  of  the  lands  now  to  be  excambed,  to  the 
petitioner,  and  the  heirs  substituted  to  him  by  the  entails.  The 
petitioner  was  infeft  upon  a  charter  which  followed  upon  this  dis- 
position, and  he  has  omitted  to  set  forth  this  infeftment  in  the 
petition,  but  the  instrument  of  sasine  is  now  produced  in  process. 

To  obviate  the  effect  of  this  objection,  the  petitioner  proposed 
to  amend  the  prayer  of  the  petition.  The  Lord  Ordinary  (Cowan) 
now  reported  the  case,  and  stated  that  the  statutory  words  re- 
quiring the  date  of  the  infeftment  to  be  set  forth  in  the  petition, 
are  rather  imperative  than  directory  in  their  import ;  and  it  is  to 
meet  this  possible  view  of  their  effect,  that  the  present  course  has 
been  adopted.  These  points  require  to  be  considered — (!•)  The 
competency  of  the  proposed  amendment  at  all ;  and,  (2.)  Suppos- 
ing it  competent,  whether  any  new  notices  or  advertisements  are 
required  before  proceeding  with  the  application  as  amended. 

Mackenzie,  for  the  petitioner,  referred  to  the  cases  of  Maxwell 
V.  Stevenson,  April  1831,  6  W.  and  S.  App.  Cases,  p.  276. 
Lockharty  9th  Feb.  1837,  15  S.  and  D.  498. 

The  Court  pronounced  the  following  interlocutor : — 
^'  Allow  the  petition  to  be  amended  as  proposed :  Appoint  the 
petition,  when  so  amended,  to  be  intimated  on  the  walls  and  in 
the  minute-book  for  14  days,  and  advertised  once  in  the  Edinburgh 
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June  26. 1852.  Gazette,  and  once  weekly,  for  six  sQCcessive  weeks,  in  the  North 

'  P  tToT^    British  Advertiser,  in  terms  of  the  statute :   And  farther,  grant 

Whamcliffe.    warrant  for  serving  the  same  on  the  persons  mentioned  in  the 

prayer  thereof,  in  terms  of  the  Acts  of  Sederunt ;  and  ordain  them 

to  lodge  answers,  if  so  advised,  within  14  days  from  the  date  of 

service,  if  within  Scotland,  and  60  days  if  furth  thereof." 

Hugh  Tod^  W.S.,  Petitioner's  Agent 


SECOND  DIVISION. 
No.  345.  YhSH  and  Others  v.  Mbthuen. 

Process — Bki^penaes, — ^The  expense  of  copies  of  the  minutes  of  debate  in 
the  Inferior  Court,  for  the  use  of  counsel  before  the  Court  of  Session,  in 
an  advocation,  will  not  be  allowed  to  be  charged  under  a  finding  of  ex- 
penses ;  but  the  expense  of  a  memorial  on  the  grounds  of  the  Sheriff's 
judgment,  will  be  allowed  in  some  cases. 

June  26. 1S52.     In  this  case,  which  was  an  advocation  from  the  Sheriff-court  of 
y  ^y^^    Edinburgh,  the  Court,  adhering  to  the  judgment  of  the  Sheriff, 
Metbaen.  '    had  found  for  the  pursuers,  who  were  the  respondents,  with  addi- 
tional expenses. 

The  case  now  came  before  the  Court  on  a  report  from  the  Auditor, 
who  stated  that  he  had  reserved  ^^  for  decision  of  the  Court,  an 
objection  stated  by  the  advocator  to  the  charges,  amounting  to 
£10,  for  copies  of  the  minutes  of  debate  in  the  Inferior  Court,  to 
send  to  counsel  previous  to  the  discussion  in  the  cause — ^reference 
being  made  on  this  point  to  the  case  of  HaU  v.  WhiUis^  6th  March 
1852. 

^^  Note — ^The  practice  hitherto  in  taxing  accounts  of  expenses  in 
cases  of  advocation  of  final  judgments,  has  been  to  allow  no  memo- 
rial to  the  agent  for  the  discussion  in  the  Court  of  Session  ;  but 
where  argumentative  papers  have  been  lodged  in  the  Inferior 
Court,  copies  of  one  such  paper  on  each  side  have  been  allowed  to 
the  successful  party  for  the  use  of  his  counsel  at  the  debate.  The 
Auditor  is  not  sure  whether  the  decision  in  the  case  referred  to  in 
his  report  was  intended  to  alter  the  usual  practice  in  this  respect 
— the  papers  there  disallowed  having  been  pleadings  in  a  relative 
possessory  action,  after  a  declarator  had  been  brought.'^ 

Tytler  and  the  Solicitor-General  were  for  the  pursuers  and  re- 
spondents, and 

Craufurd  for  the  defender  and  advocator. 

Lord  Justice-Clerk.    The  decision  in  the  case  of  Hall  was 
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certainly  intended  to  fix  a  general  rule.     After  the  Sheriff  has  Jape  26. 1852. 
pronounced  his  decision,  a  memorial  to  counsel  may,  in  certain  /""'"^T^"'^ 
cases,  be  advisable  in  reference  to  the  grounds  of  his  judgment,  Metboen. 
and  the  expenses  of  such  memorial  may  then  be  allowed.     But 
the  mere  copying  of  the  argument  in  the  Inferior  Court,  prior  to 
the  decision  of  the  Sheriff,  and  on  which  his  judgment  has  been 
pronounced,  can  be  of  no  use,  and  cannot  be  allowed. 
Charge  disallowed. 

WilUam  Lindsay^  S.S.S.,  Pursuers*  Agent. 
James  Peddie^  W.S.,  Defender's  Agent. 

SECOND  DIVISION. 

Haswbll  v.  Fortune.  No.  346. 

Poor  Law — Contending  Paiges — Process — BeducUon — Acquiescence  and 
Homologationy  preliminary  plea  of^  in  bar. 

Fortune,  as  inspector  of  the  poor  for  the  parish  of  Ay  ton,  brought  June  26. 1852. 
an  action  before  the  Sheriff  of  Berwickshire  in  June  1846,  against  ^^7*^' 
Haswell,  as  inspector  of  the  poor  for  the  parish  of  Foulden,  con- Fortune 
eluding  for  relief  of  certain  sums  already  paid  by  the  parish  of 
Ayton  for  the  support  of  a  pauper  of  the  name  of  Millar,  and  for 
his  future  aliment,  on  the  ground  that  he  had  acquired  a  settle- 
ment by  residence  iu  Foulden,  and  had  become  a  proper  object 
of  parochial  relief,  prior  to  the  passing  of  the  Act  8  and  9  Victoria, 
c.  63.  In  this  action  Fortune  obtained  decree  in  April  1848,  and 
expenses  in  July  1848.  The  parish  of  Foulden  acquiesced  in  the 
judgment,  and,  before  extract;  made  payment  of  the  sums  expended 
by  the  parish  of  Ayton,  and  continued  to  support  the  pauper  till  his 
death,  and  after  his  death,  his  widow  and  children,  until  April  1852. 
They  then  brought  the  present  action  to  reduce  the  Sheriff's  judg- 
ment, on  the  ground  that  the  parish  of  Ayton  was  truly  the  settle- 
ment of  Millar,  and  for  repetition  of  the  sums  paid  by  them  for  the 
support  of  him  and  his  family,  and  expense  of  the  former  action,  &c. 

The  defenders  pleaded,  inter  alia^  that  the  pursuer  and  the 
parish  for  which  he  acted,  having  acquiesced  iu,  homologated,  and 
implemented  the  decree  brought  under  challenge,  are  thereby  ex- 
cluded from  prosecuting  the  present  reduction. 

The  Lord  Ordinary  (Rutherfurd)  "  repels  the  defence,  as  pre- 
liminary and  exclusive  of  the  action,  reserving  its  effects  on  the 
merits  of  the  petitory  conclusions  of  the  libel,"  &c.  He  added 
this  note : — **  The  Lord  Ordinary  sees  no  ground  on  which  to  hold 
the  pursuer  barred  from  bringing  his  present  action.  There  has 
been  no  legal  mora  here  on  the  part  of  the  pursuer,  and  the 
emerging  claims  of  the  widow  and  children  of  the  pauper  have 
created  an  interest  which  might  justify  the  pursuer  in  reviving  the 

§ 
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June  26. 1852.  questioiiy  even  if  the  death  of  the  paaper  had  rendered  it  not 
*^  ^^^  worth  while  to  continue  the  litigation,  in  so  far  as  his  aliment  was 
Fortune.  concerned.  The  pnisaer  has  a  material  interest  in  reducing  the 
decree^  in  respect  of  its  findings,  as  well  as  of  the  decemitore  in 
the  petitory  condnsions.  In  so  far  as  the  present  action  is  declara- 
tory, it  cannot  be  barred  by  the  decree  of  the  Sheriff,  unless  the 
defender  founded  upon  that  decree  a  plea  exclusive  of  tiie  action ; 
and  such  a  plea  on  the  part  of  the  defender  would  at  once  raise  in 
fiivour  of  the  pursuer  a  tide  and  interest  to  prosecute  the  reduction. 

'^The  Lord  Ordinary,  without  in  any  degree  prejudging  the  ques- 
tion, can  understand  that  the  pursuer^simplement  of  the  decree  may 
raise  an  objection  to  the  conclusion  for  repetition ;  but  the  reser- 
vation in  the  interlocutor  will,  in  this  respect,  keep  the  case  entire.'' 

The  defender  reclaimed. 

Penney^  for  the  reclaimer,  and 

Cleghomj  and  Handyside^  for  the  respondent. 

The  CouBX  were  of  opinion  that  the  preliminary  plea  of  acqui- 
escence and  homologation  should  be  considered  with  reference  to 
the  pursuer^s  whole  case,  and  pronounced  the  following  interlocu- 
tor, ^^  recall  the  interlocutor  so  far  as  to  reserve  the  effect  of  the 
preliminary  defence  on  the  merits  of  the  whole  conclusions  of  the 
libel,  quoad  ultra  adhere  to  the  said  interlocutor,  and  remit  to  the 
Lord  Ordinary  to  proceed  in  the  cause  as  to  his  Lordship  shall 
seem  proper,  reserving  all  questions  of  expenses." 

J.  A.  CampbeUy  W.S.,  FoTsner*s  Agent 
Grant  and  Wallace^  W.S.,  Defender's  Agents. 

SECOND  DIVISION. 

No.  347.  Mackenzie  v.  Alexander's  Trustees,  and  Others. 

Trust — Competition —  Widow  of  Truster — (Jhildrm, 

June  26. 1852.     The  fond  in  medioy  in  this  multiplepoinding,  is  the  balance  of  a 
'"""^'^^"'^    policy  of  L.499,  19s.,  effected  on  the  life  of  Mrs  Anderson,  who 
Ai^^ndl^r  <Wed  on  the  16th  of  June  1844.    She  was  the  widow  of  Alex- 
Tru8tee8,&c.  ander,  by  whom   she  had  one  child,  a    daughter,  surviving. 
Alexander  left  his  property  to  trustees,  with  instructions  to  pay 
his  widow,  while  she  should  continue  his  widow,  the  whole  pro- 
ceeds of  the  trust^state,  under  an  obligation,  on  her  part,  to 
maintain  and  educate  the  children  of  the  marriage,  but  with 
power  to  the  trustees,  if  she  entered  into  a  second  marriage,  to 
restrict  her  income  to  an  annuity  of  L.IO  sterling,  and  to  apply 
the  residue  of  the  proceeds  of  the  trust-estate  to  the  maintenance 
dnd  education  of  the  children  of  the  mamage,  as  they  should 
think  fit.    Alexander  died  in  1837,  and  the  widow,  intra  annum 
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luctus,  married  Anderson,  said  to  have  been  a  bankrupt,  but  who^^^^^-  ^^^2- 
was    one   of  the  trustees.     These  parties  executed   an   an<«-^'^j^T^ 
nuptiai  marriage  contract,  by  which  the  whole  property  then  be- Alexander's 
longing  to  the  spouses,  or  to  be  acquired  during  the  marriage,  ^''^^^^ 
was  conveyed  to  trustees  for  purposes  which,  in  the  events  which 
have  occurred,  bind  the  trustees  to  hold  for  Anderson  in  liferent, 
and  upon  his  death,  to  hold  one-half  of  the  fee  for  his  heirs,  and 
the  other  half  for  Mrs  Anderson's. 

Alexander's  trustees,  upon  this  marriage,  by  minute  of  the  24th 
of  May  1838,  resolved  to  pay  over  to  Mrs  Anderson,  in  satisfac- 
tion of  her  annuity  of  £10,  and  for  the  maintenance  of  herself  and 
her  daughter,  the  whole  produce  of  the  trust^estate,  under  de- 
duction of  £8,  to  be  accumulated  each  year,  until  her  daughter 
should  attain  the  age  of  twelve.  The  trustees,  by  the  same  mi- 
nute, resolved  to  make  an  advance  of  £400  to  her  and  her  hus- 
band, at  Martinmas  1838,  upon  condition  of  her  effecting  a  policy 
of  insurance  for  £500,  in  security  of  the  loan,  with  interest.  The 
policy  was  maintained  by  Alexander's  trustees,  who  paid  the 
premiums  out  of  the  income  of  the  trust-estate.  Mrs  Anderson 
and  her  husband  paid  no  interest  on  the  loan,  and  they  received, 
moreover,  the  whole  proceeds  of  the  trust-estate,  except  the  pre- 
miums, as  they  were  in  needy  circumstances.  The  trustees  did 
not  retain  the  £8  annually  for  the  daughter,  holding,  in  the 
meanwhile,  the  policy  in  security  of  the  loan,  with  interest. 

Upon  Mrs  Anderson's  death,  in  June  1844,  but  after  consider- 
able delay,  the  sum  under  the  policy  was  realised.  No  di£5culty 
was,  or  is  made,  in  regard  to  the  application  of  £400  of  that  sum, 
but  the  balance,  £99,  19s.,  forming  the  fund  in  medio  in  this 
action,  was  consigned  in  the  hands  of  Mr  J.  O.  Mackenzie,  W.S., 
to  abide  the  decision  of  the  late  Mr  Alexander  Douglas,  W.S., 
under  reference  of  a  claim  against  Alexander's  trustees,  at  the  in- 
stance of  the  trustees  under  Mr  and  Mrs  Anderson's  marriage 
contract.  Mr  Douglas  decided  that  Alexander's  trustees  were  en- 
titled to  hold  the  balance  for  payment  of  the  £8  reserved  for  Miss 
Alexander.  Mr  Douglas  further  expressed  a  doubt,  whether  the 
balance  of  the  £99,  19s.,  after  deducting  the  annual  payments  of 
£8,  could  be  paid  over  to  the  trustees  under  the  marriage  con- 
tract, without  the  concurrence  of  the  trustee  on  the  bankrupt 
estate  of  Anderson,  who  had  been  sequestrated  in  the  year  1841 ; 
or  a  guarantee  that  no  claim  would  be  brought  in  his  name.  He 
was  no  party  to  the  reference  to  Mr  Douglas. 

It  b  in  these  circumstances  that  the  present  multiplepoinding 
has  been  brought,  the  fund  in  medio  being  the  £99,  19s.,  the 
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Jane  26. 1852.  balance  of  the  policy,  the  parties  claiming  being  Alexander's 
•J^^^^T^  trustees,  the  trustees  under  the  marriage  contract  of  Mr  and  Mrs 
Alexander's  Anderson,  and  the  trustee  on  Anderson's  sequestrated  estate. 
Trusteeg,  &c.  fhe  Lord  Ordinary  (Rutherfurd),  by  his  interlocutor,  ranks  and 
prefers,  jmmo  locoj  upon  the  fund  in  medioj  the  claimants,  Alexan- 
der's trustees,  for  payment  of  the  sum  of  £8  annually,  from  Whit- 
sunday 1839,  to  Whitsunday  1844,  inclusive,  with  legal  interest 
on  such  annual  sum  to  this  date,  amounting,  conform  to  state  in 
process,  to  the  sum  of  £71 :  17 :  7,  for  which  sum  decerns  in  the 
preference,  and  against  the  raiser,  for  payment  accordingly. 
Quoad  uUrOy  ranks  and  prefers,  aecunda  loco^  the  claijnants,  the 
trustees  under  Mr  and  Mrs  Anderson's  marriage  contract,  for  the 
purposes  of  their  trust,  to  one  half  of  the  balance  of  said  fund  in 
medioy  in  so  far  as  the  same  may  be  principal,  and  ranks  and  pre- 
fers, tertio  locoy  the  claimant  Green,  the  trustee  on  the  seques- 
trated estate  of  Anderson,  to  the  remainder  of  the  fund  in  medioy 
and  appoints  him  to  lodge  a  state,  giving  effect  to  these  findings : 
Finds  the  claimants,  Mr  and  Mrs  Anderson's  trustees,  and  the 
claimant  Green,  conjunctly  and  severally  liable  in  expenses  to 
the  claimants,  Alexander's  trustees,  reserving  to  Anderson's  trus- 
tees, and  to  Green,  relief  against  each  other,  to  the  extent  of  one- 
half  of  the  said  expenses,  but  finds  no  expenses  due  to  Anderson's 
trustees,  or  to  Green." 

In  his  note  (from  which  the  preceding  statement  of  the  case  is 
taken),  the  Lord  Ordinary  says,  ^^  he  has  no  doubt  whatever,  in- 
dependently of  Mr  Douglas's  award,  that  Alexander's  trustees  are 
entitled,  out  of  the  fund  in  mediOy  to  payment  of  the  £8  reserved 
for  the  daughter,  with  interest  on  each  year's  payment.  He  would 
have  been  inclined  to  support  this  claim  in  virtue  of  their  assig- 
nation to  the  policy,  though  limited  to  the  £400,  with  interest. 
The  trustees,  on  the  one  hand,  having  maintained  the  policy  by 
payments  out  of  the  trust-estate,  and,  on  the  other  hand,  being 
alone  in  right  to  recover  the  sum  due,  and  to  discharge  it,  were 
entitled  to  retain  the  amount  realized,  in  security  and  compensar 
tion  of  any  over-advance  made  to  Mrs  Anderson  and  her  husband. 
But  this  right  depends  upon  a  still  clearer  ground,  for  the  policy 
expressly  covers  the  advance  of  £400,  vjtth  interest  There  was 
no  payment,  and  no  discharge  of  this  interest,  and  the  trustees 
were  only  the  more  entitled  to  hold  Mr  and  Mrs  Anderson  liable 
for  this  interest,  to  the  extent  at  least  of  £8  per  annum ;  that 
they  paid  over  the  other  proceeds  of  the  trust-estate  without  re- 
tention of  that  sum.  Even  under  the  minute  of  1838,  Mr  and 
Mrs  Anderson  could  not  have  demanded  a  discharge  of  the  inte- 
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rest  of  the  loan,  without  making  payment  of  the  £8  per  annum.  June  26. 1852. 

To  that  extent,  therefore,  the  interest  of  the  loan  is  due  ^^^^^^7  Mackenzie  ». 
under  the  security.  The  Lord  Ordinary  does  not  think  the  Alexander's 
claim  of  Alexander's  trustees,  beyond  the  amount  necessary  to  ™^*^®*»  ' 
replace  the  £8  annually,  can  be  sustained.  They  did  nothing  to 
alter  the  arrangement  of  1838,  and  gave  the  whole  proceeds  of 
the  trust-estate,  including  the  interest  of  the  loan,  to  Mr  and  Mrs 
Anderson,  under  deduction  only  of  £8  per  annum.  This  claim, 
according  to  a  state  in  process,  will  leave  comparatively  a  small 
balance  of  the  fund  in  medio  for  the  other  claimants.  The  Lord 
Ordinary,  in  this  process,  must  give  effect  to  Mr  and  Mrs  An- 
derson's contract  of  marriage,  and  the  trustees  under  that  con- 
tract are,  in  the  first  instance,  entitled  to  the  balance.  The 
claim  by  the  trustee  on  Anderson's  sequestrated  estate  comes 
somewhat  as  a  rider  upon  the  chum  of  the  marriage  contnu^t  trus- 
tees.  The  Lord  Ordinary,  however,  sees  no  relevant  allegation 
against  the  claim  of  the  trustee  on  the  sequestrated  estate,  for 
the  interest  hitherto  arising  on  the  balance  of  the  fund,  after  de- 
ducting the  preferable  claim  of  Alexander's  trustees,  and  for  one- 
half  of  that  balance,  belonging  in  fee  to  Anderson  and  his  heirs. 
The  marriage  contract  trustees  take  the  other  half  of  the  balance, 
subject  to  Anderson's  liferent." 

Against  this  interlocutor,  the  trustees  under  the  marriage-con- 
tract reclaimed. 

N.  C.  Campbell^  Ogilme,  and  Larimer  were  for  the  different 
parties. 

The  CouET  pronounced  the  following  interlocutor : — "  Adhere 
to  the  Lord  Ordinary's  interlocutor  reclaimed  against,  so  far  as  it 
ranks  and  prefers,  prima  loca^  Alexander's  trustees,  and  decerns  in 
their  favour :  Quaad  ultra^  recal  the  said  interlocutor,  and,  in  re- 
spect that  the  only  interest  of  John  Anderson  under  his  marriage 
contract  in  the  fund  in  question  is  that  of  a  liferent,  burdened 
with  the  maintenance  and  education  of  the  child  of  the  marriage, 
and  not,  as  represented  to  the  Lord  Ordinary,  a  right  of  fee,  repel 
in  toto  the  claim  of  Green's  trustee  on  the  sequestrated  estate  of 
John  Anderson ;  find  that  the  remainder  of  the  sum  to  be  so  life- 
rented,  and  the  fee  of  which  is  destined,  by  the  marriage  contract, 
to  the  child  of  the  said  John  Anderson  of  that  marriage,  and  to 
the  daughter  of  Mrs  Anderson  by  her  former  husband,  must  now 
be  invested  for  behoof  of  all  parties  interested,  and  prefer  Alex- 
ander's trustees,  and  the  trustees  of  John  and  Mrs  Anderson, 
jointly,  to  the  said  sum,  and  decern^  and  appoint  a  minute  to  be 
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Jnne  26. 1852.  given  in  as  to  the  manner  in  which  it  is  proposed  to  secure  the 
^*^v^    said  sum:  Find  the  claimant,  John  Green,  liable  in  expenses  of 
Alexander's    p^ocess  to  John  Anderson,  and  the  said  John  Anderson  and  John 
Trustees,  Ac  Green,  jointly  and  seyerally  liable  in  additional  expenses  to  Alex- 
ander's trustees. 

Charles  Spencey  SJS.C.,  Reclaimer's  Agent 

Mackenzie  cmfi  BaUliej  W.S.,  Agents  for  Alexander's  Tmstees. 

Junner  and  Stuart,  S.S.C.,  Agents  for  Green. 
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SECOND  DIVISION. 
Miller's  Trustees  t;.  Miller  or  Grierson,  and  Others. 

Heritable  and  Moveable — Trust-Settlement — Clause — Constructiim. — A., 
bj  trust-deed  and  settlement,  directed  his  trustees  to  convert  his  whole 
means  and  estate  into  cash,  and  to  invest  in  good  heritable  securitj, 
or  in  heritable  or  other  property  which  they  might  deem  safe  and 
secure,  the  whole  residue  for  behoof  of  his  children  equally,  and  declared 
that  it  should  be  in  the  power  of  the  children  to  leave  and  bequeath,  by 
a  deed  mortis  causa,  to  any  persons  they  might  think  proper,  '<  the  whole, 
or  a  portion  of  said  fee ;  but  failing  such  bequest,  the  destination  above 
mentioned  shall  take  effect"  Part  of  the  residue  of  the  estate  was 
invested  by  the  trustees  on  heritable  securities,  and  part  on  moveable. 
One  of  the  children  died,  leaving  a  testament,  by  which  he  appointed 
his  wife  his  sole  testamentary  legatrix,  leaving  and  bequeathing  to  her 
''  the  whole  goods,  gear,  debts,  sums  of  money,  household-fiimiture,  and 
whole  other  moveables  whatsoever,"  that  might  pertain  to  him  at  the 
time  of  his  decease : — Held,  1.  That  it  is  not  necessary  for  the  effec- 
tual execution  of  a  power  of  bequest,  that  the  deed  proceeding  upon 
that  power  shall  bear  express  reference  to  the  deed  conferring  it ;  2.  That 
the  testament  carried  that  part  of  the  testator's  share  in  his  &ther*8  estate 
which  was  heritably  invested. 

Jane  28. 1852.     This  case  will  be  best  stated  in  the  words  of  the  note  to  the 

MiuT^Trn    ^^^  Ordinary's  (Rutherfurd)  interlocutor, 

tees  V.  Miller,  Alexander  Miller,  by  a  trust-deed  and  settlement,  dated  12th 
^  September  1844,  directs  his  trustees  to  convert  his  whole  means 

and  estate  into  cash,  and  to  invest  in  good  heritable  security,  or 
in  heritable  or  other  property  which  they  might  deem  safe  and 
secure,  the  whole  residue  thereof,  for  behoof  of  his  four  children 
therein  named,  equally  among  them,  share  and  share  alike,  but 
in  liferent,  for  their  liferent  use  allenarly,  and  excluding  the  dili- 
gence of  creditors,  and  the  jus  mariti  in  the  case  of  daughters 
and  their  heirs  and  successors  in  fee.  He  empowers  the  trustees 
to  pay  a  third  of  each  child's  share  of  the  residue  to  any  one 
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of  the  children,  if  they  think  such  payment  beneficial  for  the  June  28. 1852. 
childy  and  also  to  take  the  investments  in  their  own  names,  as    /"T^^"'^ 
trustees  for  the  children,  or  in  the  names  of  the  children  them-  tees  v.  Miller, 
selves ;  and  then  follows  this  important  declaration : — "  Declar-  ^• 
ing  farther,  that  notwithstanding  the  destination  of  the  fee  be- 
fore written,  it  shall  be  in  the  power  of  my  said  children,  or  any 
of  them,  to  leave  and  bequeathj  by  a  deed  or  deeds  mortis  causa^ 
to  any  persons  they  think  proper,  the  whole,  or  a  portion  of  said 
fee ;  but  failing  such  bequest^  the  destination  above  mentioned  shall 
take  effect." 

Alexander  Miller  died  13th  April  1845,  survived  by  three 
daughters  and  his  son  William.  William  was  twice  married,  the 
second  time  to  Janet  M^eod,  but  died  without  issue  by  either 
wife.  Prior  to  his  second  marriage  he  executed  a  testament  in 
favour  of  Janet  M'Leod,  by  which  he  appointed  her  his  sole  exe- 
cutrix and  "  universal  legatory,"  leaving  and  bequeathing  to  her 
.the  whole  goods,  gear,  debts,  sums  of  money,  household  fiimi- 
ture,  and  whole  other  moveables  whatsoever,  that  might  pertain 
to  him  at  the  time  of  his  death.  It  contains  the  power  of  altera- 
tion, which,  however,  was  never  exercised.  By  a  post-nuptial 
contract,  dated  7th  December  1850,  executed  by  him  and  Janet 
M'Leod,  "  with  the  view  of  removing  all  doubts  as  to  the 
validity  of  the  said  testament,  and  to  avoid  all  after-questions  of 
every  kind,  the  said  William  Miller  hereby,  without  prejudice  to, 
but  in  direct  corroboration  of  the  said  testament,  of  new  assigns, 
dispones  and  conveys  to  the  said  Janet  M^eod,  in  case  she  shall 
survive  him,  the  whole  goods,  gear,  debts,  sums  of  money,  house- 
hold furniture,  and  whole  other  moveables  whatsoever  that  may 
pertain  to  him  at  the  time  of  his  decease ;  and  the  said  William 
Miller  hereby -expressly  ratifies  and  confirms  the  nomination  of 
the  said  Janet  M^Leod,  otherwise  Miller,  his  spouse,  as  his  sole 
executrix  and  universal  legatory,  with  the  powers,  and  under  the 
conditions  specified  in  the  said  testament." 

William  Miller  died  on  the  15th  of  July  1851.  At  his  death, 
the  residuary  funds  of  Alexander  Miller,  (but  including  advances 
made  in  the  interim  to  the  family — for  so  the  accounts  are  stated) 
— amounted  to  upwards  of  L.17,750,  of  which  about  L.10,000  is 
said  to  have  been  invested  in  heritable  security.  The  investment 
of  the  rest  of  the  residue  was  unquestionably  personal. 

.  In  these  circumstances,  the  present  multiplepoinding  has  been 
brought  by  Alexander  Miller^s  trustees.     The  fund  in  medio  is  the 
balance  of  William  Miller's  share  of  the  residue  of  his  lather's 
No.  XXXIII. — ^VOL.  I.  2  R 
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Jane  28. 1862.  estate^ — a  portion  of  it  having  befen  paid  daring  the  trust,  under 

Mmer'aOYns-  ^^^  power  given  to  the  trustees  of  paying  any  of  the  beneficiaries 

tees  V.  Miller,  a  third  of  their  share.    The  competing  parties  are  Mrs  M^eod 

or  Miller,  the  widow  of  William  Miller,  on  the  one  hand,  and  two 

of  the  daughters  of  Alexander  Miller,  and  their  husbands,  on  the 

other.    No  appearance  is  made  for  the  third  daughter. 

Janet  M^Leod  or  Miller,  the  widow,  claims  in  respect  of  her 
husband's  will,  as  carrying  the  whole  of  her  husband's  share  in  the 
residue  of  his  fieither^s  succession,  without  reference  to  the  charac- 
ter of  the  investment  under  which  it  was  secured  in  the  hands  of 
the  trustees. 

William  Millei^s  sisters,  who  have  made  appearance,  not  insist- 
ing in  their  claim  for  the  portion  of  the  residue  remaining  personal 
in  the  hands  of  the  trustees,  press  their  claim  as  heirs-portioners 
of  their  brother's  share,  so  far  as  heritably  invested,  and  not  car- 
ried by  his  will  or  postnuptial  contract. 

The  widow,  founding  upon  these  deeds,  and  upon  the  cases  of 
Milne  or  Smithy  6th  June  1826,  and  more  particularly  Hyslop  and 
others^  11th  February  1834,  argues,  that  where  property  is  left  sub- 
ject to  a  party's  testamentary  disposition,  it  is  not  necessary  by 
the  law  of  Scotland,  for  the  effectual  execution  of  the  power,  that 
the  testator  should  have  made  express  reference  to  the  deed  con- 
taining the  power,  or  should  have  directly  exercised  it, — ^but  that 
it  is  quite  sufficient  that  the  deed  carried  the  property  by  genenJ 
words,  which,  if  he  had  expressly  referred  to  the  power,  would 
have  carried  it.  The  daughters  of  Alexander  Miller,  in  restricting 
their  claim  to  the  share  of  the  residue  heritably  invested,  seem  to 
admit  this  principle ;  and,  indeed,  as  the  will  and  contract  appoint 
Janet  M^Leod  or  Miller,  William  Miller's  sole  executrix  and  uni- 
versal legatory,  and  bequeaths  by  sufficient  words  William's 
whole  personal  property  of  every  description,  the  case  seems 
clearly  to  be  within  the  rule  laid  down  in  the  case  of  Hyshp,  so 
far  as  regards  William's  share  of  the  residue  standing  upon  pex^ 
sonal  investment. 

But  they  raise  a  question  upon  the  part  that  is  specially 
secured  upon  heritage,  maintaining  that  such  portion  of  the 
estate  was  heritable  in  the  person  of  William,  and  that  it  could  not 
be  carried  by  any  testamentary  deed  which  could  carry  personal 
property  only,  nor  otherwise  than  by  a  mortis  causa  deed  convey- 
ing heritage. 

The  answer  made  to  this  is  twofold.  The  widow  contends,  in 
the  first  place,  that  whatever  was  the  form  of  investment  in  the 
trustee's  hands,  William's  interest  in  the  residue  of  his  fisithei^s 
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ftinds  was  personal.    The  trustees  are  directed,  in  the  first  in- Jane  28. 1862. 

stance,  to  oonvert  the  whole  property  into  «mA, — though  heritable    '^^,^!!^ 

security  and  heritable  property  are  first  mentioned;  for  snbse-tees v. Miner, 

quent  investment,  they  are  authorised  to  make  the  investment  in^' 

any  other  property  they  deem  safe  and  secure ;  and,  laath/y  the 

testator,  as  she  contends,  has  clearly  impressed  upon  the  residue 

the  character  of  personality,  by  providing  that  each  child  might 

leave  and  bequeaih  his  or  her  share  of  the  residue,  by  any  deed  or 

deeds,  morUB  causOy  to  any  persons  they  might  think  proper ;  and 

failing  only  such  bequestj  the  destination  in  the  Other's  will  should 

take  effect.    No  investment  by  the  trustees,  she  maintains,  could 

alter  this  provision,  more  especially  while  the  investment  was  in 

the  name  of  the  trustees. 

The  Lord  Ordinary  thinks  this  contention  on  her  part  is  well 
founded.  It  might  have  been  otherwise;  at  least  there  would 
have  been  very  plausible  ground  for  arguing  that  the  residue 
had  become  heritage  in  the  person  of  the  children,  if  any  herit" 
able  investment  had  been  taken  specially  in  the  name  of  the 
children ;  but  while  it  remained  with  the  trustees,  the  character 
of  the  ftind,  as  arising  from  cash,  and  subject  ultimately  to 
testamentary  bequest,  could  scarcely  be  held  to  have  been 
affected.  The  widow  referred  especially  to  Mr  BelFs  Princi- 
ples, §  1482,  and  the  authorities  there  quoted ;  and  both  parties 
founded  upon  the  long  series  of  cases,  not  periiaps  easily  recon- 
cileable,  and  which  involve  the  question,  whether  property  left  in 
trust  is  heritable  or  moveable  in  the  beneficiary.  The  Lord  Or- 
dinary shall  not  go  over  those  precedents  in  detail ;  the  result,  as 
applicable  to  this  case,  he  thinks,  supports  the  claim  of  the  widow. 

But  there  is  another  and  a  separate  answer  to  the  plea  of  the 
daughters.  The  declaration  of  Alexander  Miller,  as  to  his  child- 
ren's disposition  of  their  separate  shares  of  residue,  must  be  read 
as  instntcthns  to  his  trustees.  He  authorises  each  child  to  Ua^e 
and  bequeatli  by  a  deed  mortis  cauea^  (and  there  are  no  words  more 
expressive  of  a  last  will  and  testament,)  his  or  her  share  of  the  resi- 
due ;  and  makes  effectual  his  own  destination  of  the  residue  only 
on  the  failure  of  such  bequest.  In  other  words,  he  instructs  his 
trustees  to  give  effect  to  the  children's  bequest,  just  as  much  as  if 
he  had  said,  pay  over  to  the  party  to  whom  they  shall  bequeath 
this  fund.  Then  if,  under  the  authority  of  the  case  of  HysUyp^  a 
general  settlement  of  all  personal  property  shall  be  held  to  be  an 
exercise  of  the  power,,  and  to  exclude  the  special  bequest  of  any 
subject  which  the  testator  is  entitled  to  leave  by  testament,  the 
will  and  contract,  in  this  instance,  must  operate  as  satisfying  the 

2r2 
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Jane28. 1652.  requirements  of  the  trust.    The  Lord  Ordinary  here  also  holds 

ICIIot'bT^b-  ^^®  claim  of  the  widow  to  be  good,  and  that  the  answer  of  the 

tees  V,  Miller,  other  claimants  is  unavailing,  founded  upon  the  investment  being 

^  heritable  in  the  trustees.    In  whatever  manner  thej  held  the  ftmdsy 

they  were  bound  to  obey  the  directions  of  the  deed  under  which 

they  held.    The  Lord  Ordinary,  therefore,  has  preferred  the  widow. 

The  case  does  not  appear  to  be  one  for  expenses. 

By  his  interlocutor,  the  Lord  Ordinary  ^'  repels  the  chum  for 
Mrs  Jessie  Hyndman  Miller,  or  Grierson,  and  Mrs  Flora  Thomson 
MiUer,  or  Buchanan,  and  their  husbands,  and  decerns :  Ranks  and 
prefers  the  claimant,  Mrs  Janet  M^Leod,  or  Miller,  in  terms  of  her 
claim,  to  the  whole  fund  in  medioy  under  deduction  of  the  expenses 
found  due  to  the  raisers,  as  the  same  shall  be  taxed  and  decerned 
for,  and  decerns  against  the  raisers  in  her  fiivour,  in  the  preference, 
and  for  payment  accordingly :  Finds  no  expenses  due  to  any  of  the 
claimants,  and  decerns." 

Mrs  Grierson  and  her  sister  reclaimed. 

The  Dean  of  FacuUyy  for  the  reclaimer,  referred  to  the  cases  of 
Cathcarty  26th  May  1830 ;  Dick  v.  Gilliesy  4th  July  1828 ;  Sirachan 
V.  Mowhrayj  21st  Feb.  1843 ;   Williamsony  15th  Dec.  1849. 

J.  Campbell  and  Penney  were  for  the  widow. 

LoBD  Justice-Clerk.    I  concur  with  the  Lord  Ordinary. 

JFirsty  It  is  true  that  the  deeds  of  William  MiUer  do  in  express 
terms  refer  to  the  power  and  faculty  conferred  on  him  by  his 
£Etther^s  deed.  The  argument,  however,  thence  derived  by  the 
reclidmer,  is  as  applicable  to  the  effect  of  William  Mlller^s  will  on 
that  part  of  the  trust  property  which  is  admitted  to  be  moveable, 
and  with  regard  to  which  it  is  not  disputed  that  the  ¥rill  is  effectual, 
as  it  is  to  that  part  which  is  said  to  be  heritable.  It  cannot  be 
maintained,  that  by  the  law  of  Scotland  a  man  must  refer  his  own 
deed  to  the  power  and  faculty  conferred  on  him  by  the  deed  of  a 
third  party,  although  that  power  is  sought  to  be  exercised  by  him. 
Until  a  comparatively  recent  period,  no  such  point  ever  occurred 
to  a  Scotch  lawyer ;  but  in  consj&quence  of  discoveries  as  to  the 
law  of  England,  the  question  was  at  length  raised  in  the  case  of 
Ilyalopf  and  we  have  since  had  occasion  to  notice  it  in  several 
recent  cases,  in  which  we  pointed  out  that  the  principle  of  the  law 
of  England,  viz.,  that  a  party  cannot  exercise  a  power  without 
express  reference  to  it,  never  was  recognised  in  the  law  of  Scot- 
land. 

Secondy  Though  in  a  testament  or  disposition  the  maker  says 
.  generally  that  he  leaves  his  means  and  estate  to  so  and  so,  that  is 
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held  to  extend  to  everything,  whether  reduced  into  possession  or  June  28. 1852. 
not  in  the  person  of  the  testator.    No  man  who  leaves  a  general  ^..'^'^TI/ 

.,,,,.  ,  .    .  f  .  .       Miller's  Trus- 

testament  is  held  to  die^ro  parie  Ustatus^  and  pro  parte  tnfe«racw«.teea  v.  Miller, 

Every  power  is  understood  to  be  executed  by  him,  and  all  that*^* 
the  power  could  touch  is  held  to  be  affected  by  his  deed. 

Thirdj  This  competition  must  be  determined  by  the  terms  of 
Alexander  Miller^s  deed.  We  have  nothing  to  do  with  any  ques- 
tion as  to  the  effect  of  an  investment  of  any  part  of  the  trust- 
estate,  made  under  the  provisions  of  Alexander  MilWs  trust- 
settlement,  upon  his  children.  Look,  then,  to  the  terms  of 
Alexander  Miller^s  trust-deed,  and  observe  the  directions  to  the 
trustees  which  it  contains.  Suppose  the  whole  estate  had  been 
heritably  invested  by  the  trustees,  or  let  it  be  held  that  they  were 
bound  so  to  invest  it — what  follows  ?  Why  the  deed  provides, 
that  notwithstanding  the  destination  of  the  fee  before  written, 
it  shall  be  in  the  power  "  of  my  said  children,  or  any  of  them, 
to  leave  and  bequeath,  by  a  deed  or  deeds  mortis  causa^  to  any 
person  they  think  proper,  the  whole  or  a  portion  of  said  fee,"  &c. 
Notwithstanding  the  recommendation  to  invest  the  estate  on 
heritage,  and  the  power  to  invest  a  certain  portion  of  the  residue 
either  in  name  of  the  children  themselves,  or  in  name  of  the  trus- 
tees for  the  children,  still  the  power  of  testing  on  the  property 
falling  to  each  of  the  children  is  expressly  conferred  on  them, 
notwithstanding  the  destination  and  investiture  before  mentioned. 

Again,  the  trustees  were  directed  to  give  effect  to  the  be- 
quest notwithstanding  the  destination  of  the  fee.  I  do  not  say, 
that  if  the  titles  had  been  taken  to  the  several  children  riorninatimj 
they  might  not  have  been  bound  to  refer  to  the  securities  or  titles 
in  any  settlement  mortis  causa — though,  even  in  that  case,  1 
should  have  been  loath  to  deny  effect  to  a  will  in  general  terms 
like  this.  But  here  the  funds  are  in  the  trustees,  and  it  is  ad- 
mitted that  the  will  of  William  Miller  is  a  good  direction  to  them, 
in  so  far  as  the  trust-estate  is  moveable ;  and  I  think  it  is  equaUy 
clear  that  it  is  effectual  as  to  the  remainder  of  the  tvust-estate, 
which  is  heritable.  I  must  say,  that  while  there  are  classes  of 
cases  not  easily  reconcileable  with  reference  to  the  effect  of  invest- 
ment upon  trust-fonds — such  as  Strachan  and  Cathcart — still  these 
cases  are  not  to  be  extended.  At  any  rate,  they  have  no  appli- 
cation here,  for  there  is  a  clear  declaration  and  direction  to  the 
trustees,  that  any  deed  by  the  children  legating  and  bequeathing 
their  portion  of  the  residue,  shall  be  effectual  notwithstanding  an 
investment  in  heritage,  and  the  destination  which  the  truster 
contemplated. 
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Jane  26. 1862.     LoRD  CcMDKBURN.    I  coDCur.    I  refit  my  decision  on  the  terms 

Millei^fll^as-  ^^  *^®  particular  instrument  before  us.  I  do  not  ask  whether  the 
teei  V.  Maier,  trust-subjects  are  heritable  or  moveable  in  the  person  of  the  tnia- 
tees.  I  do  not  think  I  am  called  on  to  give  any  opinion  on  that 
question.  I  shall  assume  that  the  whole  is  heritable.  The  tes- 
tator,  in  reference  to  the  possibility  of  its  being  so,  ordains  the 
trustees  to  pay  it  over,  conform  to  the  testam^its  of  his  children. 
In  short,  he  says, — my  son  William  shall  leave  and  bequeath  his 
property  by  deed  mortia  causoy  if  so  disposed  to  do,  although  that 
property  should  be  real  in  the  person  of  the  trustees.  He  might 
have  directed  the  trustees  to  make  payment  to  William  Miller's 
order,  in  terms  of  a  letter,  or  even  of  a  verbal  message  from  him. 
In  short,  the  directions  given  to  the  trustees  were  within  the 
power  of  Alexander  Miller ;  and  the  general  testament  executed 
by  William  Miller  was  sufficient  to  affect  the  shares  of  the  trust- 
funds  left  by  his  &ther,  which  he  was  empowered  to  legate  and 
bequeath. 

Lord  Murray.  I  agree  entirely  with  your  Lordships.  The 
deed  of  Alexander  Miller  is  the  regula  regulans ;  and  that  deed 
provides,  that  although  the  share,  or  part  of  the  share,  of  any  one 
of  his  children,  should  be  heritably  invested,  such  child  should 
have  power  to  dispose  of  his  shares,  in  whole  or  in  part,  by  will  or 
testament. 
Lord  Mbdwyn  absent. 

The  Court  adhered. 

D,  J.  Macbrair^  S.S.C.,  Agent  for  the  Reclaimers. 
Campbell  and  Smith,  S.S.C.,  Agents  for  Mrs  Miller. 


FIRST  DIVISION. 
No.  349.  Simpson  v,  Somers. 

Ejection —  Violent  Profits — Juratofi/  Caution — 1 555,  c.  39  ;  1594,  c. 
217;  1  and  2  Vict,  119.— A  minister,  who  had  been  deposed,  retained 
possession  of  the  manse  and  glebe.  In  a  summary  ejection  at  the  in- 
stance of  his  successor — Held,  that  the  defender  must  find  sufficient 
caution  for  violent  profits,  unless  he  could  ^^  instantly  verify  a  defence 
excluding  the  action." 

Jane  29. 1852.     This  was  a  suspension  of  a  decree  of  the  Sheriff  of  Forfarshire. 

/-^t"^'     The  suspender,  Simpson,  was  for  several  years  minister  of  Barry, 

Somers.  ^      i^^  Forfarshire,  and  was  deposed  by  the  General  Assembly  in  May 

1851.     In  September  following,  Somers  was  inducted  into  the 

charge,  and  Simpson  still  retaining  possession  of  the  manse,  he 
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presenlied  a  petition  to  the  Sheriff  of  Forfarshire  for  warrant  to  eject  j^ne  29. 1862. 
Simpsoo  from  the  manae  and  glebe ;  and  in  the  event  of  his  lodg-  /■^v^' 
ing  answ^s  to  the  petition,  praying  the  Sheriff  to  refuse  to  admit  g^e^  "' 
the  aame,  until  he  shall  find  caution  for  violent  profits  in  common 
form.     Thia  petition  was  intimated,  the  suspender  gave  in  an* 
swers,  and  a  record  was  made  up  and  closed,  and  sundry  other 
jstep9  of  procedure  w^e  afterwards  taken  in  the  process.     At 
length,  on  30th  January  1852,  the  Sheriff-substitute  (Henderson) 
pronounced  an  interlocutor,  by  which,  ^^  in  respect  the  defender 

fajQis  failed  to  find  sufficient  caution  for  violent  profits 

grants  warrant  of  ejection  in  terms  of  the  prayer  of  the  petition," 
&c.  Against  this  interlocutor  the  complainer  reclaimed,  offering 
to  find  juratory  caution,  but  the  Sheriff  adhered.  Of  these  inter- 
locutors this  suspension  was  now  brought,  on  the  ground,  inter 
aUoy  that  no  warning  of  removal  was  given  to  the  complainer 
under  the  Act  I555f  or  relative  Act  of  Sederunt  1756,  under 
which  alone,  and  not  at  common  law,  caution  for  violent  profits 
could  be  demanded,  and  therefore,  that  he  was  not  bound  to  find 
more  than  juratory  caution. 

The  respondent  lodged  answers,  founding  on  the  Act  of  Sede- 
runt 10th  July  1839,  cap.  7,  sec.  34,  which  provides,  ^*  that  in 
actions  of  removing,  and  in  summary  applications  for  ejection^  the 
defender  shall  come  prepared  with  a  cautioner  for  violent  profits 
at  giving  in  hb  defences  or  answers,  unless  he  instantly  verify  a 
defence  excluding  the  action." 

The  Lord  Ordinary  on  the  Bills  (Cowan)  refused  the  note, 
holding  that  there  was  no  specialty  in  this  case  to  exclude  the 
operation  of  the  general  rule,  that  sufficient  caution  for  violent 
profits  must  be  found  by  the  complainer. 

The  suspender  (Simpson)  reclaimed. 

Pattison^  for  the  reclaimer.  This  is  not  a  case  of  removing  as 
between  landlord  and  tenant,  although  it  has  been  treated  as  such. 
My  client  was  not  a  tenant ;  a  minister's  right  of  possession  of 
the  manse  and  glebe  is  a  right  somewhat  like  that  of  a  proprietor 
or  liferenter.  There  could  have  been  no  precept  of  warning  at 
the  instance  of  the  pursuer ;  and  that  being  so,  he  cannot  have 
the  privileges  of  the  Act  of  Sederunt. 

Millar^  for  the  respondent,  referred  to  Lord  FuUerton's  opinion 
in  the  case  of  Marshall  v.  Gartshore^  28th  May  1850. 

Lord  Cuninghame.  The  Sheriff  in  adopting  the  course  taken 
by  him  is  entirely  without  blame,  as  he  acted  according  to  the  form 
prescribed  by  the  statute  and  usage  in  all  cases  of  removing  and 
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June  29. 18»2  ejection.     No  doubt  the  Act  1555,  cap.  39  respecting  removmgsy 
/-•  T^'     seems  to  have  been  at  first  considered  applicable  only  to  rural,  or 
Sonera?  ^      proper  agricultural  subjects,  but  that  mistake  was  corrected  by 
the  passing  of  the  Act  1594,  c.  221,  respecting  ejections  from  tene- 
ments of  all  descriptions,  and  which  explicitly  enacts  that  caution  for 
violent  profits  shall  be  found  immediately  after  defences  are  lodged, 
by  all  intenders  and  posessors  cited  in  any  ejection.     The  reclaim- 
er's objection  to  finding  caution  appears  to  me  altogether  ground- 
less*   Caution  was  due  both  by  statute  and  usage,  and  the  rule  is 
entitled,  on  every  consideration  of  justice  and  propriety,  to  be 
strictly  enforced.     The  note  therefore  must  be  refused  with  costs. 
Lord  Ivory.  I  agree ;  but  after  the  record  was  closed,  it  seems 
strange  that  the  Sheriff  should  not  have  dealt  with  the  merits,  and 
on  these  the  complainer  had  no  case.     My  doubt  is,  whether  we 
cannot  now  do  so,  and  so  put  an  end  to  the  whole  case.    I  think  the 
substance  of  the  case  is  all  with  the  respondent.    I  am  not  prepared 
to  hold  that  the  Act  of  Sederunt  1756  or  1839  applies  to  such  a  case 
as  the  present.    I  rather  think  that,  fairly  construed,  the  Act  1 756 
properly  applies  to  removals  of  tenants.     The  Act  of  10th  July 
1839  is  an  Act  of  Sederunt  passed  specially  with  reference  to  the  Act 
1  and  2  Vict  c.  119;  and  I  rather  think  upon  the  whole,  that  the 
safest  ground  of  interpretation,  is  to  confine  their  application  to 
forms  of  removing.    But  that  does  not  decide  the  case,  for  the  Act 
1594  expressly  regulates  the  matter  of  caution,  in  cases  of  ejec- 
tion.    Now,  it  is  true,  that  the  expression  of  the  statute  applies  to 
the  case  of  intrusion  ;  and  there  are  words  in  it  which  speak  of  re- 
storing possession  to  the  former  proprietor.    There  is  some  ground 
therefore  for  holding  that  it  is  to  the  case  of  a  party  intruding  him- 
self without  a.title,  that  it  applies.     But  the  difficulty  here  is,  that 
we  do  not  have  the  case  before  us  on  the  merits ;  and  as  it  only 
comes  before  us  on  the  question  of  caution,  we  can  only  deal  with 
the  matter  of  caution ;  my  inclination  would  be,  to  get  the  case 
disposed  of  on  the  merits,  and  I  do  not  know  that  we  might  not 
do  it  ourselves,  in  respect  that  the  party  has  not  found  caution  in 
the  Court  below. 

The  Lord  President.  Though  I  regret  that  the  Sheriff  has  not 
disposed  of  the  merits,  it  is  desirable  to  avoid  sending  back  the 
case.  I  think  that  the  case  falls  under  the  statute  1594,  which 
was  a  remedial  statute,  and  intended  to  apply  to  such  a  case  as  the 
present.  We  cannot  decide  on  the  merits,  but  I  see  no  reason  for 
holding  that  the  Sheriff  did  wrong  in  requiring  caution  here,  and 
therefore  I  am  for  refusing  the  note. 
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The  Court  "adhere  to  the  Lord  Ordinary's  interlocutor  8ub-June29. 1862. 
mitted  to  review,  and  refuse  the  note  :    Find  additional  expenses^/^^*^ 

J       „  o  Simpson  w. 

due,    &C.  Somen. 

JasMs  Bell,  S.S.C.,  Eeclaiiner's  Agent. 
Sang  and  Adam,  W.S.,  Respondent's  Agents. 


SECOND  DIVISION. 

Ballintbn  and  Mandatory  v.  Connon.  ^io.  350. 

Proof— Competency — Sequestration — Bankrupt — New  Evidence  Act,  15 
Vict,  c.  27. — Under  the  new  Evidence  Act  a  bankrupt  allowed  to  be 
examined  as  a  witness  in  regard  to  the  validity  of  the  diligence  on  which 
he  had  been  made  bankrupt,  and  this  although  the  question  of  his  admis- 
sibility had  been  partly  argued  before  the  Act  was  passed. 

See  mpra^  p.  221. 

This  was  a  reduction  of  an  alleged  execution  of  charge  upon  ajmie29. 1852. 
bill  of  exchange  on  which  a  person  of  the  name  of  William  Leask     j^P^^ 
had  been  made  bankrupt.     Sequestration  of  Leask's  estate  had,;  Connon. 
followed  on  said  bankruptcy,  and  on  the  trustee  (Connon)  pro- 
ceeding to  challenge  by  reduction  under  the  statute  1621,  a  ven- 
dition granted  by  Leask  of  a  vessel  named  the  **  True  Blue,"  in 
favour  of  his  wife's  grandfather  (Ballinten),  this  counter  action 
of  redaction  was  raised  by  Ballinten  to  reduce  the  alleged  bank- 
ruptcy, and  all  that  followed  thereon.     The  ground  of  objection 
to  the  charge  was,  that  while  the  execution  bore  that  the  writ 
was  left  at  Leask's   *^  dwelling-house  in   Bannermill    Sreet  of 
Aberdeen,"  in  point  of  fact  Leask  had  no  dwelling-house  there  at 
the  time  in  question. 

In  the  course  of  the  proof  Ballinten,  the  pursuer  of  the  reduc- 
tion of  the  charge,  proposed  to  examine  Leask,  the  alleged  bank* 
rupt.  The  defender,  Connon,  objected  that  the  witness  was  in- 
€ompetent« 

Shand,  in  support  of  objection.  This  is  an  action  plainly  for 
the  purpose  of  setting  aside  the  sequestration.  There  is  no  pre- 
cedent for  admitting  the  bankrupt  as  a  witness  in  such  a  case. 
This  has  been  expressly  ruled  in  analogous  cases  in  England, 
(See  Phillips  on  Evidence,)  and  that  on  reasons  of  general 
policy  equally  applicable  in  Scotland.  Besides  it  is  a  general 
rule  that  no  bankrupt  shall  be  allowed  to  be  examined  as  a  wit- 
ness in  matters  relating  to  his  estate.  There  is  no  penuria  here ; 
for  the  pursuer  has  already  adduced  a  very  large  number  of  wit- 
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June  29. 18(2.0688689  ^^'^  lookiog  at  the  aIl6gatioii8  of  fraudulent  conveyance 
^^^^^r\  ^h^ch  he  makes  againat  the  proposed  witness,  he  is  abeady  inad- 
V.  CoDoon.      missible. 

Moncreiff,  contra.  Although  the  result  may  be,  if  he  succeed 
in  proving  one  objection  to  the  validity  of  the  execution  of  charge, 
that  the  sequestration  must  fall,  the  point  the  Court  has  to  look 
at  here  is  prior  to,  and  out  of  the  sequestration  altogether.  But 
were  we  here  in  a  proper  question  of  setting  aside  the  sequestra- 
tion, the  practice  iq  England  could  not  be  pressed  against  us,  as 
the  rule  of  evidence  is  now  greatly  modified  there.  The  proposed 
witness  has  really  no  interest  here. 

Lord  Justice-Cleak.  I  should  like  the  parties  to  look  into 
the  older  cases.  I  think  it  is  very  probable  that  in  discussions 
under  the  Bankrupt  Acts  1621  and  1696,  the  question  of  the  ad- 
missibility of  the  party  as  a  witness  against  whom  the  writ  was 
executed,  or  attempted  to  be  executed,  must  have  occurred. 

The  case  was  again  put  out  for  advising,  and,  in  the  meantime, 
the  new  Evidence  Act,  15  Vict.,  c.  27,  had  been  passed. 

Monereiff^  for  pursuer.  The  only  ground  of  objection  was 
really  that  of  interest.  Now,  this  objeqtioa  is  swept  away  by  the 
first  section  of  the  new  Act. 

Skandj  for  d^ender.  The  statute,  whatever  its  terms  may  be, 
cannot  apply  here.  The  objection  was  taken  .aiid  argued  before 
the  Act  passed,  anjd  parties  had  joined  issue.  Such  a  retroactive 
effect  ou^t  not  to  be  given  .to  new  laws. 

Lord  Justice-Clerk.  The  terms  of  this  statute  are  very 
broad  ;  besides  there  is  no  clause  saving  actions  ajready  in  Court. 
We  cannot  refuse  effect  to  the  new  law,  but  I  beg  it  may  be  under- 
stood that  in  admitting  Leask  here  a  witness,  we  are  not  deciding 
any  general  point  of  the  admissibility  of  bankrupts,  as  witnesses  in 
cases  connected  with  their  estates.  The  present  sequestration 
statute  gives  great  facilities  for  the  examination  of  the  bankrupt 
on  oath,  in  all  matters  connected  with  the  estate,  and  we  do  not 
decide  the  general  question  of  his  admissibility  as  a  witness  in  ques- 
tions with  the  creditors. 

The  other  Judges  concurred. 

Jaines  Marshall^  S.S.C,  Agent  for  Pursuer. 
Shand  and  Farquhar^  W.S.,  Agent  for  Defender. 
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SECOND  DIVISION. 

Robert  M^Cowan  v.  John  Wright.  No.  351. 

Banhrvpt — Imolvenqf — Statute  1621,  c.  18 — lame — Jvry  Trial. — A 
trustee  on  a  sequestrated  estate  raised  a  reduction  of  deeds  upon  the  Act 
1621,  c.  18,  and  at  common  law,  as  granted  by  the  bankrupt,  without 
value,  to  a  conjunct  and  -confident  person,  in  contemplation  of  bank- 
ruptcy, and  in  defraud  of  creditors : — Held  not  necessary  to  put  insol- 
vency at  the  date  of  granting,  into  the  issues ;  and  form  of  issues  approved 
of. 

The  pursuer  was  the  trustee  on  a  sequestrated  estate^  and  thejane29.iS52. 
action  was  for  the  pui|)08e  of  setting  aside  certain  deeds  and  con-    ^^''^'"^ 
veyancea  executed  by  the  bankrupt,  Howie,  in  &vour  of  the  d^wright?"  ^ 
feeder,  his  brother-in4aw.    The  deeds  under  reduction  were  dated 
in  April,  May,  June,  and  July  1847.    Howie  was  sequestrated  on 
4th  March  1848.    The  reasons  of  reduction  were,  that  the  deeds 
(which  consisted  of  bonds  and  dispositions  in  security,  &c,,  over 
Howie's  estate)  ''  were  granted  by  the  said  James  Howie,  and 
obtained  by  the  said  defender  through  fit&ud,  and  in  contemplation 
of  tbe  bi»ikruptcy  of  the  said  James  Howie,  or  at  least  at  a  time 
when,  as  the  said  defender  well  knew,  the  said  James  Howie  had 
•contracted  debts  to  various  parties,  and  was  insolvent,  and  for  the 
purpose  of  defrauding  the  just  and  lawful  creditors  of  the  said 
James  Howie,  and  of  securing  the  said  defender  in  a  fraudulent 
and  illegal  preference  over  the  estate  and  effects  of  the  said  James 
Howie,  in  security  of  debts  previously  contracted,  or  said  to  have 
been  previously  contracted  by  the  said  James  Howie  to  the  de- 
fender.   Further,  the  deeds  in  question  were  granted  by  the 
said  James  Howie  at  a  time  when  he  was  insolvent,  to  the  said 
John  Wright,  defender,  who  is  his  brother-in-law,  and  a  conjunct 
and  confident  person,  without  any  true,  just,  or  necessary  cause, 
and  without  a  just  price  really  paid  for  the  same,  with  a  view 
to  defiraud  the  just  and  lawful  creditors  of  the  said  James  Howie ; 
and  Buoh  being  the  case,  the  said  bonds  and  dispositions  in  secu- 
rity, assignations,  conveyances,  and  transferences  before  specified, 
are  void  and  null,  in  terms  of  the  first  clause  of  the  Act  of  Par- 
liament made  in  the  year  1621,  c.  18,  by  which  ^'  all  alienations, 
&c.  made  by  the  debtor  of  any  of  his  lands,  &c.  to  any  conjunct 
or  confident  person,  without  true,  just,  or  necessary  causes,  and 
without  a  just  price  really  paid,  the  same  being  done  af);er  con- 
tracting of  lawful  debts',"  are  declared  '^  to  have  been  from  the 
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June  29. 1862.  beginning,  and  to  be  in  all  times  coming,  null  and  of  none  avail, 
MKI^owan  v.  ^^^^^9  "0^  effect,  at  the  instance  of  the  true  and  just  creditor,  by 
Wright.  ^ay  of  action,  exception,  or  reply,  without  farther  declarator.'* 

The  pursuer  proposed  the  following  issues: — "It  being  ad- 
mitted that  the  estates  of  the  said  James  Howie  were  seques- 
trated on  or  about  the  4th  March  1848 — ^that  the  pursuer  is  trustee 
on  the  said  sequestrated  estates — ^that  the  deeds  and  other  writ- 
ings libelled  on  were  executed  respectively  about  the  dates  libelled 
on — that  the  pursuer  is  now  pursuing  a  reduction  of  the  said 
deeds  and  others  under  the  statute  1621,  c.  18,  and  at  common 
law — ^and  that  the  defender  is  the  brother-in-law  of  the  said  James 
Howie : — 

*•  1.  Whether  the  said  deeds  and  writings,  or  any  of  them,  were 
granted  by  the  said  James  Howie  to  and  for  behoof  of  the  de- 
fender, his  brother-in-law,  a  conjunct  and  confident  person,  with- 
out true,  just,  and  necessary  cause,  and  to  the  hurt  and  prejudice 
of  the  creditors  of  the  said  James  Howie,  the  constituents  of  the 
pursuer  ? 

2.  Whether  the  said  deeds  and  others,  or  any  of  them,  were 
granted  by  the  said  James  Howie  in  favour  of  the  said  defender, 
fraudulently,  to  disappoint  the  legal  rights  of  the  said  creditors  ?  " 

The  following  issues  were,  on  the  other  hand,  proposed  by  the 
defender: — "  It  being  admitted  that  the  estates  of  the  said  James 
Howie  were  sequestrated  on  or  about  4th  March  1848 — that  the 
pursuer  is  trustee  on  the  said  sequestrated  estates — that  the  de- 
fender is  the  brother-in-law  of  the  said  James  Howie — and  that  the 
deeds  and  other  writings  libelled  on  were  executed  respectively 
on  or  about  the  dates  libelled  on  : — 

'  1.  Whether  the  said  deeds  and  others,  or  any  of  them,  were 
granted  by  the  said  James  Howie,  when  insolvent,  to  the  defender, 
a  conjunct  and  confident  person,  without  true,  just,  and  necessary 
cause,  to  the  hurt  and  prejudice  of  prior  creditors  of  him,  the  said 
James  Howie,  the  pursuer^s  constituents,  contrary  to  the  statute 
1621,0.21? 

2.  Whether  the  said  deeds  and  others  were  granted  by  the 
said  James  Howie,  and  obtained  by  the  defender,  his  brother-in- 
law,  through  fraud  and  collusion,  while  the  granter  thereof,  as  the 
defender  knew,  or  had  good  reason  to  know,  was  in  contempla- 
tion of  bankruptcy,  for  the  purpose  of  defrauding  his  said  credi- 
tors, and  without  any  just  or  lawful  consideration  therefor  ?  " 

The  issues  were  reported  to  the  Court,  by  the  Lord  Ordinary, 
(Anderson). 
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Broufij  Mancreify  and  the  Lord  Advooatey  for  the  pursuer.     It  Jane  29. 1852. 
is  not  necessary  as  held  on  the    other  side,   that  insolvency , ,' r*  ^  ^ 

fill  n      1     .  -I   •  TT  1-1-       -• «  1  M*Cowan  u. 

should  be  set  torth  m  our  proposed  issue.     Home  v.  Hai/y  12tn  Wright. 
Feb.  1847 ;  Henderson  v.  Bobby  2 1st  Sept.  1838 ;  Macfarlane's  Jury 
Reports,  p.  171,  Bell's  Com.  11.  192. 

P,  Fraser  and  Penneyy  for  the  defender.  In  order  to  suc- 
ceed in  the  reduction,  it  is  necessary  that  the  deed  should  be 
proved  to  be  granted,  1^^,  to  a  conjunct  and  confident  person ; 
2dy  without  a  just  and  necessary  cause ;  and,  idy  by  an  in- 
solvent party.  In  Homers  case^  insolvency  was  put  into  the 
issue ;  Wood  v.  DalrympUy  4th  Dec.  1823 ;  Erskine,  4.  1.  32 ;  Mac- 
farlane  on  Issues,  pp.  557,  and  5G0 ;  Gallon  v.  Blake.  The  pur- 
suer must  shew  that  the  deed  was  granted  in  insolvency.  As  to 
the  second  issue,  it  must  be  shewn ;  1.  That  the  granter  is  insol- 
vent ;  2.  That  the  defender  knew  this, — and  both  these  points 
should  be  in  the  issue.  Bell's  Com.  II.  245  ;  Roes  v.  Huttony  15th 
June  1830. 

Lord  Justice-Clerk.  I  think  this  discussion  has  been 
superfluous,  and  I  hope  that  the  matter  will  henceforth  be  con- 
sidered as  finally  settled.  It  is  an  error  to  suppose  that  every- 
thing which  must  be  proved  at  the  trial  must  be  in  the  issue. 
Here  the  first  issue  proceeds  on  the  statute  1621 ;  and  it  asks  the 
question,  in  the  words  of  the  statute,  whether  the  deeds  were 
granted  "  by  the  said  James  Howie,  to  and  for  behoof  of  the  de- 
fender, his  brother-in-law,  a  conjunct  and  confident  person,  with- 
out true,  just,  and  necessary  cause.''  It  is  said  by  the  defender, 
that  in  addition  to  this,  the  question  must  be  put  in  the  issue, 
as  to  the  matter  of  solvency.  But  this  is  not  in  the  statute  at  all ; 
and  it  is  a  sufficient  answer  to  say,  that  the  issue  raises  the  question, 
whether  the  deeds  were  granted  to  the  prejudice  of  prior  creditors. 
The  sequestration  creates  a  presumption  of  insolvency  at  the  date 
of  the  deed  said  to  have  been  granted  to  a  conjunct  and  confident 
person.  Another  reason  for  not  putting  insolvency  into  the  issue, 
is  the  difficulty  of  marking  out  the  precise  point  of  time  at  which 
the  situation  of  the  bankrupt's  affairs  became  irretrievable.  The 
best  test  of  the  matteris  the  object  and  purpose  of  the  deed.  I  vv^ould 
not  therefore  alter  the  first  issue  proposed  by  the  pursuers,  which 
is  substantially  the  same  as  that  approved  of  in  the  case  of  Home. 

As  to  the  second  issue  proposed  by  the  pursuer,  it  is  also  sub- 
stantially in  the  same  terms  as  that  adopted  in  the  case  of  Home, 
The  term  fraud  embraces  everything  which  the  common  law 
requires.    If  you  make  yourself  insolvent  by  the  very  deed  you 


970  CASES  DECIDED  IN  THE  No.  35K 

June  29. 1852.  grant,  SO  ffs  not  to  leave  enough  for  tbe  payment  of  your  other 
M<Cow  creditors,  that  may  be  a  fraudulent  deed*    Fraud  varies  according 

Wright  to  the  nature  of  the  case,  and  may  be  taken  as  a  term  covering  the 
whole  action.  It  is  contended  that  the  deed,  in  order  to  be  set  aside, 
must  have  been  granted  when  the  party  was  in  the  knowledge  and 
contemplation  of  his  own  bankruptcy.  That  may  be  one  proof  of  the 
fraud  which  is  to  be  proved.  But  the  actual  contemplation  of 
bankruptcy  is  not  necessary  to  be  proved.  If  the  party  thinks  it 
likely  that  he  will  not  be  able  to  go  on,  and  in  case  he  should  be- 
come bankrupt,  grants  this  deed  to  a  conjunct  and  confident 
person,  that  will  be  a  fraud  at  common  law.  It  is  said  further, 
that  it  must  also  be  made  out  that  the  party  taking  the  deed  knew 
it  to  be  granted  in  contemplation  of  bankruptcy.  To  this  there 
are  various  answers.  A  party  taking  benefit  under  such  a  deed, 
and  defending  it  when  challenged,  makes  himself  retrospectively 
an  accomplice  of  the  firaud.  He  may  never  have  heard  of  the 
deed  till  it  is  put  into  his  hand,  and  yet  his  taking  under  it  may 
be  fraudulent.  If  he  takes  under  the  deed  and  abide  by  it,  then 
he  takes  advantage  of  that  which  is  a  fraud.  ^^  Collusion"  is  a 
word  which  is  quite  unnecessary.  It  is  said  this  deed  is  granted  on 
the  application  of  the  creditor.  But  such  an  application  may  be 
made  in  perfect  bona  fides.  I  think,  therefore,  that  these  two 
issues  are  rightly  framed. 
Lord  Medwyn  concurred. 

LoBD  CocKBUBN.  I  quite  agree.     I  thought  the  question  here 
raised  had  been  settled  long  ago.    All  that  requires  to  be  proved 
is,  that  the  deed  was  granted,  in  prejudice  of  creditors,  to  a  con* 
junct  and  confident  person. 
LoBD  Murray  concurred. 

The  following  were  the  issues  adopted  to  try  the  cause,  ^^  It 
being  admitted,"  &c.,  (as  in  the  pursuer^s  issue :) 

^^  1.  Whether  the  said  deeds  and  writings,  or  any  of  diem, 
were  granted  by  the  said  James  Howie  to  and  for  behoof  of  the 
defender,  his  brother-in-law,  a  conjunct  and  confident  person, 
without  true,  just,  and  necessary  cause,  and  to  the  hurt  and  pre- 
judice of  prior  creditors  of  the  said  James  Howie  ? 

2.  Whether  the  said  deeds  and  others,  or  any  of  them,  were 
granted  by  the  said  James  Howie  in  favour  of  the  said  defender, 
fraudulently,  to  disappoint  tbe  legal  rights  of  the  said  creditors. '* 

Thomas  Sprot,  W.S.,  Pursuer's  Agent 
Andrew  Howden^  W.S.,  Defender's  Agent. 
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FIRST  DIVISION. 

John  and  Elizabeth  Anne  Gathbrbr  or  Deans,  Petitioners ;  ^q,  352. 
Charles  Gatherer  and  Margaret  Gatherer,  Respondents. 

Jiuticial  Factor-^  Lunatic — Curator  Bonis — Party  eligible. 

The  petitioners  in  this  case  stated  that  their  brother  consan- June  so.  1852. 
guineaii  had  for  some  tinfe  been  labouring  under  mental  derai[ige<>  ^-^^-^^ 
ment,  and  that  in  consequence,  he  had  been  s^nt  to  a  lunatic  Gatherera. 
asylum,  where  he  still  remained.  That  hii^  property  connsted  of 
a  dwelling^ouse,  with  piece  of  ground  attached^  and  certain 
moyeable  means,  derived  from  different  sources^  which  were  stated. 
That  it  was  accordingly  necessary  that  a  eurator  bonis  should  be 
appointed ;  and  they  suggested  a  professional  gentleman,  the  trea^ 
surer  of  the  asylum  in  which  the  lunatic  was  confined,  as  a  fit  and 
proper  person.  The  respondents,  the  brother  and  sister  by  the 
full  blood,  put  in  answers,  in  which  they  denied  the  statements  of 
the  petitioners  as  to  the  alleged  property  of  the  lunatic,  and  the 
necessity  of  appointing  a  curator.  They  stated  that  his  means 
were  very  limited ;  that  they  had  all  along  shewn  him  the  greatest 
attention ;  that  the  interference  of  the  petitioners  was  quite  un- 
called for,  and  was  attributable  to  no  good  motives,  or  desire  of 
benefiting  the  interests  of  the  lunatic,  but  to  a  wish  to  annoy  the 
respondents. 

Duff  for  the  petitioner.  We  aver  that  the  lunatic  has  consider- 
able property,  and  that  the  respondent,  his  brother,  has  taken  the 
whole  control  of  it.  One  of  the  petitioners  is  about  to  emigrate, 
and  as  failing  the  respondents,  the  petitioners  would  succeed  to 
the  property  of  the  lunatic,  he  has  a  direct  interest  to  get  a  cura» 
tor  appointed.  The  respondent,  Mr  Gatherer,  has,  without  any 
legal  right,  assumed  the  whole  charge  df  the  lunatic  and  his  pro- 
perty« 

Shand  for  respondents.  There  is  no  allegation  here  of  any 
neglect  of  duty  by  the  respondents,  or  of  improper  interference 
with  the  lunatic's  funds.  In  fact,  the  respondents  have  been  un- 
remitting in  their  attentions  to  him,  and  he  has  little  to  depend 
upon  except  an  annuity  of  L.60  per  annum,  procured  for  him  by 
his  brother,  the  respondent.  The  petitioners  are  only  related  to 
him  by  the  half-blood ;  and  while  he  is  carefully  attended  to  by 
the  respondents,  his  full  brother  and  sister,  the  petitioners  have 
no  right  to  interfere,  more  particularly  as  they  are  actuated  by  a 
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iJune  80. 1852.  wish  to  annoy  the  respondents,  with  whom  they  have  had  disputes 

'T*'*'^^    about  money  matters,  and  by  no  desire  to  serve  the  interests  of 

Gatherers,      the  lunatic.     Sanctioning  their  interference  would  be  an  invasion 

«  of  the  privacy  of  family  affairs,  and  exposing  domestic  afflictions 

to  unnecessary  publicity. 

Lord  President.  There  may  be  such  cases  as  those  just 
referred  to,  where  the  Court  would  not  willingly  interfere ;  but  in 
my  opinion  this  is  not  one  of  them.  The  statement  in  the  answers 
in  regard  to  the  property  of  the  lunatic,  is  vague  in  the  extreme. 
This  is  a  matter  quite  within  the  respondent's  knowledge. 

J'Aan^  for  respondents.  We  thought  it  unnecessary*  to  be  more 
specific,  as  we  disputed  the  necessity  of  appointing  a  curator  alto- 
gether. We  are  ready,  if  allowed  time,  to  answer  the  petitioners' 
statements  on  this  subject. 

Lord  Ivory.  I  take  the  same  view  as  your  Lordship.  The 
respondent  has  been  intromitting  all  along  without  a  title.  I  think 
we  must  appoint  a  curator. 

Lord  President.  The  suggestion  of  a  party  connected  with 
the  asylum  where  the  luuatic  is  confined,  as  factor,  is  new  to  me. 

Lord  Ivort.  Besides,  if  I  mistake  not,  this  gentleman  is  one 
of  the  agents  for  the  petitioners.  If  the  counsel  for  the  parties 
cannot  agree  on  a  suitable  person,  we  will  remit  to  the  Sheriff  of 
the  county  to  make  a  selection. 

The  Lord  President  and  Lord  Cuninghame  concurred,  and 
ultimately  a  remit  was  made  to  the  Sheriff  to  name  a  factor. 

Scott  and  OHlespie,  W.S.,  Agents  for  Petitioners. 
L,  Mackmtoshy  S.S.C.,  Agent  for  Respondents. 


SECOND  DIVISION. 
No.  353.    Mackintosh  v.  McLean  and  Others,  (Mackintosh's  Trustees). 

Trust — Title  to  Sue, — ^A.  bequeathed  a  fund  for  the  education  of  boys 
belonging  to  certain  &milies.  The  magistrates  of  a  burgh,  who  were 
the  sole  trustees  of  the  fand,  applied  to  Parliament  for  an  Act  to  autho- 
rise, inter  alia,  the  application  of  the  trust-funds  to  purposes  other  than 
those  in  the  deed.  Persons  connected  with  the  families  favoured  by  the 
truster  opposed  this  bill,  which  was  ultimately  thrown  out.  Some  of 
the  parties  whose  opposition  had  thus  been  effectual  having  become  trus- 
tees of  the  fund  in  consequence  of  their  subsequent  election  as  magis- 
trates of  the  burgh,  proposed  to  charge  against  the  fund  their  expenses 
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and  trouble  ifi  oppositif  the  bill,  on  tfae  ground  that  the  opposition  had 
been  beneficial  to  the  trast.  In  a  suspension  and  iatentict  ^«t  the  ia- 
stanoe  of  the  heir  and  representative  of  the  trasler ;  hild,  1«  That  the 
complainer  had  a  good  title  to  make  the  application ;  2.  Iliat  the  ex-  • 

penses  could  not  be  charged  against  the  fund. 

This  case  came  by  advocation  from  the  Sheriff- Court  of  Inver- Jtme  so.  1862. 
ness.     It  originated  in  an  application  for  interdict,  to  prevent  the^^v**^ 
respondents,  t^ho  were  trustees  of  a  fund  established  in  1797  by^'Lean,  &c 
Captain  Mackintosh  of  Farr,  and  known  as  the  Mackintosh  Fund, 
from  applying  money  belonging  to  the  trust  in  payment  of  ex- 
penses incurred  in  the  successful  opposition  to  a  bill  which  had 
been  brought  into  Parliament  in  reference  to  the  fund. 

By  his  will.  Captain  Mackintosh  provided,  ^<  That  L.6000  be 
vested  in  trust  with  the  magistrates  of  Inverness  for  the  time 
being,  the  interest  of  which  sum  is  to  be  appropriated  to  the  edu- 
(iatiou  of  five  boys  in  succession,  to  be  selected,  first,  from  the 
descendents  of  the  family  of  Farr  ;  next,  to  those  of  Dalmigavie  ; 
and,  thirdly,  to  those  of  the  house  of  Kylachy^  or  their  nearest 
relatives,  in  the  above  order  of  consanguinity,  but  always  of  the 
name  of  Mackintosh ;  and  it  may  be  hoped  that  some  of  these 
boys,  if  they  succeed  in  life  (which  this  gives  them  a  fair  chance 
for),  will  follow  the  example  to  keep  up  a  respectable,  though 
declining  clan.  It  is  to  be  remembered,  that  they  are  to  be 
educated  at  the  academy  lately  established  in  that  town ;  but  if 
the  trustees  think  it  advisable,  on  discovering  marks  of  genius,  to 
send  any  of  the  boys  to  an  university,  they  are  not  restricted  from 
doing  it." 

Afterwards,  by  a  note  added  to  the  will,  the  testator  desired, 
that,  '*  in  the  selection  of  the  boys  for  education,  my  mother's 
family  of  Holm  is  to  be  preferred  next  to  my  father's,  and  in  sue* 
cession  before  that  of  DaFmigavie." 

Captain  Mackintosh  afterwards  increased  the  grant  to  L.10,000. 

In  1850,  the  magistrates  of  Inverness,  as  trustees  of  the  fund, 
presented  a  petition  to  Parliament,  for  leave  to  bring  in  a  bill 
^'  for  more  effectually  carrying  into  effect  the  will  of  Captain 
William  Mackintosh,  and  for  better  regulating  the  Royal  Aca- 
demy of  Inverness."  The  object  of  the  bill  was  to  set  aside 
L.  12,000  of  the  fund,  which  at  that  time  amounted  to  L.20,000, 
for  the  benefit  of  the  boys  who  might  be  selected  under  the  will ; 
and  to  amalgamate  the  remaining  L.8000  'with  the  ftmds  of  the 
academy. 

In  January  1850,  a  meeting  attended  by  upwards  of  sixty  persons 
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June  80. 1852.  of  the  name  of  Mackintosh,  was  held  in  Inverness  in  reference  u» 
M  kinto  h  v  ^  ^^^'  ^^  which  a  resolution  was  passed,  pledging  the  meeting  to 
McLean,  &c.  oppose  the  bill,  and  organizing  such  measures  as  might  be  neces- 
sary and  advisable  to  protect  the  rights  of  the  Mackintosh  Fund 
beneficiaries.  Funds  for  this  purpose  were  collected  by  subscrip- 
tion. The  respondents,  along  with  other  parties,  strangers  to  the 
trust,  conducted  the  opposition  to  the  bill,  and  in  consequence  of 
a  decision  of  a  committee  of  the  House  of  Lords,  to  whom  the 
matter  was  remitted,  that  no  sum  of  money  should  be  contributed 
out  of  the  Fund  for  the  purposes  of  the  academy,  and  that  the 
clauses  relating  to  the  management,  audit,  and  supervision  of  the 
Farr  Fund,  and  the  admission  of  bursars,  ^  except  in  as  far  as. 
such  clauses  direct  any  sum  of  money  to  be  annually  paid  to  the 
directors  of  the  academy,  shall  be  allowed,'' — the  bill  was  with* 
drawn. 

In  November  1850,  the  respondents  were  elected  magistrate* 
of  Inverness,  and  became,  as  such,  trustees  of  the  Mackintosh 
Fund.  They,  in  that  capacity,  passed  a  resolution,  to  the  effect 
*^  that  the  opposition  made  to  the  bill  was  proper  and  indispen- 
sable for  the  protection  of  the  trust-property ;"  and  that  as  the  op- 
position had  been  successful  in  the  preservation  of  the  fund,  *'  they 
considered  it  just  and  reasonable  that  the  expenses^  which 
amounted  to  about  L.600,  unavoidably  incurred  in  eflEBCting  that 
important  object,  should  be  borne  by  the  trust."  In  consequence 
of  the  above  resolutions,  the  complainer,  who  was  the  heir 
and  representative  of  the  family  of  Farr,  presented  a  petition 
to  the  Sheriff  of  Inverness-shire,  praying  him  "to  interdict, 
prohibit,  and  discharge  the  said  parties  complained  of,  from 
appropriating  or  applying  any  sum  or  sums  of  money  in  their 
hands,  or  within  their  power,  and  under  their  control,  belong- 
ing to  the  said  fund,  towards  payment  of  the  expenses,  and,, 
generally,  from  applying  any  sum  or  sums  of  money  belonging 
to  the  said  fund  towards  the  expenses  incurred  by  any  party  or 
parties,  in  relation  to  the  said  bill,  in  any  manner  of  way." 

The  respondents  declined  the  jurisdiction  of  the  Sheriff  and  the^ 
Sheriff-substitute,  who  were  ex  officio  directors  of  the  Inverness 
Academy,  and  had,  as  such,  taken  an  active  part  in  the  promo- 
tion of  the  measure.  This  declinature  was  sustained  by  the 
Sheriff,  who  granted  interim-interdict,  in  order  that  the  question 
might  be  tried  by  advocation. 

The  respondents  accordingly  advocated,  and  the  Lord  Ordi« 
nary  (Robertson)  pronounced  an  interlocutor,  by  which,  "  in  re» 
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spect  the  opposition  to  the  bill  in  Parliament  was  reasonable  andJuneSO.  1S52* 

proper,  and  the  committee  of  the  House  of  Lords  determined    TT'^^ 

that  no  portion  of  the  Farr  Fund  should  be  applied  for  the  pur*  McLean,  &c 

poses  of  the  academy,  by  which  resolution  the  said  fund  was 

saved  from  dilapidation  or  diversion  from  the  purposes  of  the  tes* 

tator,  and  that  the  rest  of  the  bill  was  withdrawn,  finds  that  the 

said  opposition  was  successful,  and  was  in  rem  versum  of  the 

trust ;  and  in  respect  no  specific  objections  are  stated  on  the 

record  to  any  portion  of  the  expense  incurred  in  the  said  opposi* 

tion,  but  a  general  interdict  against  pajrment  of  any  portion  of 

the  expense  was  craved  in  the  original  application,  and  the  cause 

having  been  already  advocated  of  consent,  by  interlocutor  of  13tb 

June  1851,  recals  the  interdict  already  granted,  dismisses  the  orU 

ginal  application,  and  decerns :  Finds  the  advocators  entitled  to 

the  expenses  incurred  by  them,  both  in  this  Court  and  in  the 

Inferior  Court. 

Note* — The  respondent,  as  heir  of  the  testator,  may  have  a 
title  to  complain  of  any  dilapidation  of  the  trust-fund,  and  even 
to  apply  by  interdict  on  that  account.  But  it  must  be  a  very 
palpable  case  of  misappropriation  to  warrant  a  summary  ap- 
plication of  this  kind.  Such  was  the  case  of  Balfour's  Trot* 
tees  V.  Edinburgh  and  Northern  Railway  Co.,  8th  June  1848. 
If  there  be  a  fair  and  equitable  administration  of  the  trust, 
and  apparently  a  proper  disposal  of  the  fund,  the  Court  will 
not  interpose  in  this  form* — See  Blackburn  v.  Stewart^  27th 
June  1851.  See  also  Law  Jour.  vol.  xxvii.,  p.  396.  But  in  this 
case,  not  only  was  the  opposition .  to  the  bill,  by  which  a  large 
portion  of  the  Farr  Fund  was  to  be  transferred  to  the  academy, 
fair  and  reasonable, — it  was  successful,  and  the  fund  was  saved 
from  the  proposed  amalgamation.  The  expenses  fairly  and  pro- 
perly incurred  to  the  agents  and  witnesses,  form,  it  is  humbly 
thought,  a  proper  charge  on  the  fund." 

The  complmner  reclaimed. 

£•  S.  Gordon  and  Deas  were  for  the  reclaimer ;  and 
The  Solicitor'^  General  for  the  respondent. 

Lord  Justicb-Clbrk.  I  cannot  concur  in  this  interlocutor. 
One  point  is  clear — ^the  truster's  heir  has  a  good  title  to  make  this 
application.  No  good  objection  to  his  title  can  be  taken.  The  trus- 
tees appointed  to  manage  this  fund  were  the  magistrates  of  Inver- 
ness. Therefore,  by  its  constitution,  this  trust  was  a  fluctuating  body. 
This  being  the  case,  the  trustees  who  are  in  office  at  a  particular 

2s2 
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June  30. 1852.  period,  bring  a  bill  into  Parliament  with  reference  to  the  manage- 
*:^.T^'    ment  of  the  fund ;  and  while  these  trustees  ate  in  office^  doing 

MOiean,  &c.  '  their  Utmost  to  promote  this  bill,  an  opposition  gets  up — several 
members  of  the  clan  Mackintosh  assemble — ^resolutions  condem* 
natory  of  the  measure  are  carried — and,  aided  by  various  parties^ 
among  others  by  those  who  are  now  the  trustees  of  the  fund,  they 
plunge  int-o  Parliamentary  opposition.  That  opposition  proves 
successful,  and  the  bill  is  thrown  out.  At  the  time  the  bill  was 
thrown  out,  the  trustees  who  promoted  it  were  still  in  oflSce.  But 
they  have  been  succeeded  by  the  parties  who  promoted  the  opposi- 
tion, and  these  last  being  now  in  office,  propose  that  the  expense 
of  the  opposition  should  come  out  of  the  fund.  It  is  sud  that  the 
opposition  was  a  benefit  to  the  fund,  and  that  this  must  be  held 
as  proved  by  the  fact  that  the  bill  was  thrown  out.  But  is  there 
any  instance  of  a  claim  for  extrajudicial  expenses  like  these  being 
made  a  charge  upon  a  fund  administered  by  trustees  ?  Where 
the  expenses  are  judicially  incurred,  then  the  question  comes 
before  the  Court,  whether  the  fund  should  pay  them,  or  whether 
the  trustees  should  be  found  personally  liable.  There  have  been 
cases  where  trustees  under  a  private  trust  have  been  found  per- 
sonally liable.  I  cannot  allow  this  extrajudicial  expense  to  be 
made  a  charge  upon  the  trust,  and  I  am,  therefore,  for  altering  this 
interlocutor. 

Lord  Mbdwyn.  I  am  afraid  I  must  agree  with  your  Lord- 
ship. The  opposition  of  these  parties  may  have  been  quite  proper 
and  right ;  but  I  do  not  see  how  we  can  make  the  expense  of  that 
opposition  a  charge  on  the  fund. 

Lord  Cocxburn.  I  am  of  the  same  opinion,  and  that  very 
clearly.  These  parties,  at  that  time  strangers  to  the  trust,  op- 
pose a  measure  promoted  by  the  parties  at  that  time  in  the  admi- 
nistration of  the  trust.  They  may  have  been  quite  right  in  their 
opposition,  but  they  opposed  the  bill  at  their  own  expense.  No 
one  is  entitled  to  promote  the  advantage  of  another  person  against 
the  will  of  that  other  person.  These  parties,  strangers  to  the 
trust,  having  resisted  the  bill  on  pure  grounds  of  patriotism,  get 
into  the  administration  in  their  turn  through  their  election  as  ma- 
gistrates, and  they  now  seek  to  reimburse  themselves  for  the 
expense  of  their  patriotic  exertions.  To  allow  this  would  be  a 
precedent  fraught  with  danger  to  die  management  of  all  similar 
institutions.  When  this  expense  was  inciurred,  these  parties  had 
no  right  to  rely  on  the  tru8t«funds ;  and  I  therefore  think  that  that 
expense  cannot  be  made  a  charge  against  these  funds. 
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Lord  Murray.  I  am  constrained  to  differ  from  your  Lord*  Jane 80. 1852, 
ships.  The  question  before  us  is,  whether,  at  the  instance  of  ^  Idntosh  v 
the  heir  of  the  truster,  we  are  to  interdict  the  managers  of  theM'Lean,  &c. 
fund  from  paying  out  of  the  fund  the  expense  of  opposing  what 
must  now  be  taken  to  have  been  an  unjust  bill.  The  only  point 
for  us  to  consider  is,  I  think,  whether  what  was  done  was  utUiter 
gestum  for  the  trust.  Ha3  good  been  done  ?  Is  there  any  good 
ground  for  interfering,  at  the  instance  of  this  party,  with  the  pay-^ 
ment  of  these  as  reasonable  and  necessary  expenses  ?  Suppose  that 
an  hospital  had  been  constructed  near  the  sea,  and  that  expense 
had  been  incurred  in  saving  it  from  encroachment,  would  not  such 
expense  be  justly  chargeable  against  the  fund  ?  I  think  that  this 
case  is  not  unlike  that ;  and  at  all  events,  that  the  present  mana- 
gers are  as  much  entitled  to  respect  as  the  former  managers.  In 
these  circumstances,  no  malversation  being  alleged  against  these 
trustees,  I  am  not  for  interfering  with  the  proposed  payment. 

The  Court  **  alter  the  interlocutor  of  the  Lord  Ordinary : 
Find  that  no  objection  has  been  stated  to  the  Court  against  the 
title  of  the  reclaimer  to  follow  out  the  petition  to  the  Sheriff,  or 
the  competency  of  such  application :  Find  that  the  funds  under 
the  management  of  the  respondents  cannot  legally  be  applied  to 
pay  the  expenses  incurred  in  opposing  in  Parliament  the  bill  r^ 
ferred  to  on  record,  promoted  by  the  trustees  in  the  management 
of  the  fund :  Therefore,  grant  interdict  as  craved,  in  terms  of 
the  petition  to  the  Sheriff:  Find  the  respondents  liable  in  ex- 
penses, and  Tcmit  the  account,"  &c. 

Sang  and  Adam,  S.S.C.,  Agents  for  the  Bespondents. 
John  A,  Macraej  W.S.,  Agent  for  the  Complainer. 


FIRST  DIVISION. 
Solomon  Arnold  v.  M^Cubbin  and  Othkbs.  No.  354. 

Sequestration — Petition  to  Recal — Intinuaion — Interim  Factor — TntHee^ — 
Where  a  trustee  on  a  sequestrated  estate  had  been  elected,  but  not  con- 
firmed :  Held  that  a  petition  for  recal  of  the  sequestration  was  properly 
directed  against  and  intimated  to  the  interim  fiictor. 

Proeea^-^jReviied  C(mdescendence.--Ftakae  to  lodge  a  revised  condes« 
cendence  is  not  a  good  ground  for  dismissing  a  petition  for  recal  of 
sequestration.  J«1^^52. 

This  was  a  petition  presented  to  the  Lord  Ordinary  on  the  Bills^M'Cubbin,  &c. 
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July  2. 1852.  (Cowan,)  by  Solomon  Arnold,  a  manufacturer  in  the  county  of  York, 
Amol/  ^^^  *^®  recal  of  the  sequestration  of  "  James  Atkinson,  merchant 
M'Cubbin,&c.in  Manchester/'  on  varioiis  grounds  specified  in  the  petitioni  and 
praying  the  Court  to  appoint  a  copy  of  the  petition  to  be  served 
inter  alios  ^^  on  the  said  Alexander  Winter,  the  interim  factor  ap* 
pointed  under  the  sequestration."  Intimation  was  made  accord* 
ingly,  and  answers  were  lodged  by  various  parties,  and  also  by 
David  M^Cubbin,  ^^  trustee  on  the  sequestrated  estate  of  James 
Atkinson,"  who  pleaded,  inter  aUoj  that  the  petition  for  recal  of 
the  sequestration  not  having  been  directed  against  the  trustee,  nor 
A  copy  of  it  ordered  to  be  served  on  him,  as  enjoined  by  statute, 
although  he  had  been  appointed  eight  days  before  the  petition  was 
presented,  and  no  warrant  having  been  obtained  for  intimating  the 
same  to  him  till  after  the  expiry  of  forty  days,  the  petition  was  in- 
competent, and  ought  to  be  dismissed. 

On  8d  February  the  following  interlocutor  was  pronounced : 
"  The  Lord  Ordinary,  in  respect  the  respondents  have  now  lodged 
answers  to  the  petition,  holds  the  petition  as  a  condescendence, 
and  the  answers  now  lodged  as  answers  thereto ;  appoints  the  peti- 
tioner to  revise  his  condescendence  within  ten  days,  and  the  re- 
spondent to  answer  the  same  within  ten  days  thereafter ;  further, 
in  respect  the  petitioner  is  resident  in  England,  appoints  him 
to  lodge  a  mandate  with  his  revised  condescendence ;"  and,  on 
21st  Feb.,  ^^  The  Lord  Ordinary,  in  respect  the  petitioner  has 
failed  to  lodge  his  revised  condescendence,  and  also,  in  respect  he 
has  failed  to  sist  a  mandatory,  as  directed  by  the  preceding  in- 
terlocutor, dismisses  the  petition,  finds  the  petitioner  liable  in  ex- 
penses," &c. 

The  petitioner  reclaimed. 

T.  Mackenzie^  for  the  respondent,  objected  to  the  competency  of 
the  petition,  on  the  ground  above  stated. 

Patttsony  for  reclaimer.  All  that  the  statute  requires  to  make 
the  petition  competent  is,  that  it  should  be  presented  within  forty 
days.  This  petition  was  so  presented,  and  it  was  for  the  Lord 
Ordinary  to  order  intimation.  At  the  date  of  the  present  petition, 
the  trustee,  although  elected,  had  not  been  confirmed,  and,  there- 
fore, the  petition  was  properly  directed  against  and  intimated  to 
the  interim  factor,  who,  under  §  55  of  the  statute,  continued  to 
act  until  the  trustee  was  finally  confirmed. 

Objection  as  to  incompetency  repelled. 

Paltisvn  for  rechiiiucr,   on   the   merits.      Under  §  21  of  the 
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statute,  the  Lord  Ordinary  has  no  power  or  authority  to  dismiss  a  Jwly  2. 1862. 
petition  for  failure  to  lodge  revised  condescendence.   But  he  should  j^^^2 
have  pronounced  judgment  upon   the  case,  either  by  allowing  M*Cttbbin,&c. 
proof,  or  otherwise ;  and  it  is  still  competent  for  the  Court  to  do  so. 

The  Court  remitted  to  the  Lord  Ordinary  to  allow  a  revised 
condescendence  to  be  received,  on  payment  of  ten  guineas  of  ex- 
penses. 

James  BdU  S.S.G.y  Beclaimer's  Agent. 

ThomoB  Dunnj  S.S.C.,  Respondents'  Agent. 


FIRST  DIVISION. 

Petition— H.  J.  RoLLO,  W.S.  No.  365. 

Curatoty — Approval  of  Accounts — Exoneration  and  Discharge-^^Bond  of 
Cauiion. 

This  was  a  petition  for  approval  of  accounts  under  a  curatory,  July  2. 1852. 
4ind  for  exoneration  and  discharge.  The  petition  set  forth  that  ^""Z^^jT^ 
John  Sutherland  of  Forse,  and  Robert  Rollo,  writer  in  Edinburgh, 
were  nominated  curators  by  Francis  Sutherland,  youngest  son  of 
the  deceased  John  Campbell  Sutherland  of  Forse,  now  Lieutenant 
in  the  2d  Dragoons.  That  Francis  Sutherland  being  now  of  age, 
had  granted  a  discharge,  which  was  produced,  of  the  whole  actings 
and  intromissions  of  his  curators,  during  their  respective  lives. 
That  both  the  curators  being  dead,  and  Robert  Rollo,  who  was 
the  last  survivor,  having  continued  till  his  death  to  act  as  the  agent 
of  the  said  Francis  Sutherland,  who  had  previously  become  of  age, 
the  petitioners,  Hugh  James  Rollo,  as  the  heir-at-law  of  the  said 
Robert  Rollo,  and  Robert  Lewis,  as  cautioner  for  the  said  John 
Sutherland  .and  Robert  RoDo,  as  curators  aforesaid,  now  made 
this  application  for  a  judicial  discharge  of  the  intromissions  of  the 
said  curators,  and  for  delivery  of  the  bond  of  caution,  ^^  or  to  do 
otherwise  in  the  premises  "  as  the  Court  might  see  proper. 

Walker  was  for  the  petitioner. 

The  Court  held  that  they  could  not  depart  from  the  usual 
form  of  remitting  the  accounts  to  the  accountant  of  Court ;  but 
they  agreed,  on  a  minute  being  put  in  restricting  the  prayer  of 
the  petition  to  grant  warrant  for  giving  up  the  bond  of  caution,  to 
do  so;  which  was  accordingly  done,  and  the  bond  of  caution 
deUvered  up. 

H.  J.  RoUo,  W.S.,  Agent 
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FIRST  DIVISION. 

No.  856.  Petition,  Jambs  Sinclair  Lockhart,  Esq.  of  Castlehill. 

10  Gto.  IIL  c.  61,  «ec.  26 — MovUgomery  Act — ImprovemaUa-'^Appa-' 
rency. — Held  that  improTements  ezecated  bj  an  heir  of  entail  poaseasing 
upon  apparency,  form  a  good  charge  upon  the  estate  against  soooeeding 
heirs  of  entaiL 

July  2. 1852.      This  was  a  petition  for  authority  to  uplift  and  apply  consigned 
'-^  t"^^    money,  and  charge  entailed  estates  with  improvement  debts,  and 
'was  reported  by  the  Lord  Ordinary  (Cowan). 

The  entail  had  been  duly  feudalized  in  the  person  of  the  insti- 
tute in  1731.  The  Ute  Mr  Lockhart  was  infeft  in  the  estates, 
upon  a  title  under  the  entail  completed  by  him  as  heir  of  his  father, 
Captain  James  Lockhart,  in  1808.  In  September  1847)  an  action 
of  reduction  and  declarator  of  irritancy  of  the  title  was  instituted 
by  the  petitioner  against  his  father,  concluding  to  have  the  titles  of 
the  latter  set  aside,  in  respect  of  disconformity  with  the  entail,  and 
other  defects,  and  an  irritaBcy  declared  against  him.  In  this 
action,  decree  of  reduction  was  pronounced,  26th  Feb.  1 850.  There- 
after Mr  Lockhart,  by  leave  of  the  Lord  Ordinary,  lodged  a  minute 
stating  that  he  was  ready  to  purge  the  irritancy,  by  making  up  a 
new  and  correct  title  in  his  person,  as  heir  of  his  father.  He  pro- 
ceeded accordingly  to  make  up  a  new  title,  but  died  before  it  was 
completed.  No  irritancy  was  declared  against  him.  The  peti- 
tioner has  since  made  up  his  own  title  by  special  service  as  heir  of 
his  grandfather,  passing  by  his  father. 

The  improvement  claims  are  contained  in  decrees  of  declarator, 
obtained  by  the  late  Mr  Lockhart  before  the  Court  of  Session, 
of  which  the  last  is  dated  4th  July  1848.  The  question  therefore 
arose,  (1.)  Whether,  under  the  Montgomery  Act,  improvements 
made  by  an  heir  who  is  in  possession  on  apparency  are  effectual 
to  constitute  a  claim  against  the  succeeding  heirs.  (2.)  Whether 
the  2(>th  section  of  the  Montgomery  Act  applies  to  the  present 
case,  so  as  to  protect  the  debts  contained  in  the  decrees  of  de- 
clarator from  challenge,  on  the  ground  stated  above,  in  respect 
of  the  Upse  of  the  period  after  which,  by  the  said  section,  such 
decrees  are  declared  to  be  final ;  MacdancUd  v.  Maodonaldf  26th 
May  1840,  D.  2,  p.  889.  (3.)  The  petitioner  having  made  up  his 
title  by  special  service  as  heir  of  his  grandfather,  passing  by  his 
father — whether  the  Act  1695,  c.  24  applies  to  the  presept  case, 
so  as  to  render  the  petitioner  liable  for  the  improvement  claim,  in 
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respect  of  his  having  made  up  a  title  to  a  more  remote  ancestor,  Joly  2.  iU2. 
passing  by  his  father,  who  was  upwards  of  three  years  in  possession,  p  *^ir>^' 

Rou  was  for  the  petitioner. 

A  minute  was  allowed  to  be  put  in  by  the  petitioner  in  regard 
to  these  matters ;  and  in  that  minute,  after  explaining  that  the 
case  of  Macdonald  was  the  case  of  an  entail  not  recorded,  it 
was  stated  that  the  case  more  nearly  resembling  the  present 
case  is  that  of  Kennedy  y.  Kennedy ^  1 1th  February  1829.  In  that 
case,  bonds  of  proyision  oyer  one  entailed  estate  by  an  heir- 
apparent  of  entail,  bqt  who  had  possessed  the  estate  for  more 
than  three  years,  were  held  good  against  the  estate,  on  the 
principle  that  the  provisions  were  to  be  considered  onerous,  and 
that  the  heir  passing  by  was  bound  by  them  under  the  Act  1695. 

The  Court  sustained  the  improvements  as  a  claim  against  the 
estate,  and  authorized  the  petitioner  to  apply  the  consigned  money 
mentioned  in  the  petition,  in  payment  pro  tanto^  of  the  improve- 
ment claim. 

John  PhiTiy  S.S.C,  Petitioner's  Agent. 


SECOND  DIVISION. 

Webster  and  Mandatobies  v.  MfLELLAN.  No.  367. 

Process — Parties  to  be  called — Triennial  Prescr^tion. — A.,  as  actiDg  for 
a  number  of  proprietors  in  a  town,  employed  B.,  solicitor  in  London,  to 
conduct  an  opposition  to  a  bill  in  Parliament,  in  reference  to  the  poors' 
rates  of  the  town.  B.  raised  action  against  A.  for  the  expenses  incurred 
in  the  opposition :— 1.  Held  that  it  was  not  necessary  that  he  should  call 
the  other  parties  whom  A.  had  represented  in  giving  him  the  employ- 
ment. 2.  Circumstances  in  which  held  that  a  sufficient  acknowledgment 
of  the  debt  had  been  given  by  the  debtor  so  as  to  defeat  the  plea  of  tri- 
ennial prescription. 

This  was  an  adyocation  from  the  Sheriff  Court  of  Lanarkshire.  July  2. 1852. 
The  action  was  brought  for  the  recoyery  of  the  sum  of  L.307,    ^^  "^"^ 
4s.  9d.,  being  the  balance  of  an  account  due  to  the  pursuer  Web-„.  M'LeUan. 
ster,  who  is  a  solicitor  in  London,  for  conducting  an  opposition  to 
a  bill  in  Parliament. 

The  statement  set  forth  that  the  late  firm  of  G.  and  T.  W. 
Webster,  solicitors,  London,  of  which  the  pursuer,  and  George 
Webster,  who  has  since  retired  from  the  firm,  were  the  sole  part-     ^ 
ners,  were  employed  and  instructed  by  the  defender,  and  Messrs 
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'^  w^l-if?^'  Mack  and  Thomson,  writers  in  Glasgow,  as  his  Glasgow  solicitors 
Webster  &c  ^'  agents,  to  oppose,  on  behalf  of  the  proprietors  of  houses  in 
V,  M'LelUn.  Glasgow,  a  bill  introduced  into  Parliament  in  the  session  of  1840, 
for  ^^  explaining,  altering,  and  amending  the  mode  of  assessments 
for  the  maintenance  of  the  poor  within  the  city  of  Gla^ow.'' 
That  the  defender  was  in  London  during  a  portion  of  session 
1840,  and  was  in  personal  communication  with  the  firm,  or  one  or 
other  of  the  partners,  in  reference  to  said  bill,  gave  them  instruc- 
tions, and  actively  promoted  and  assisted  in  the  opposition ;  and, 
in  particular,  addressed  to  Mr  George  Webster  different  let- 
ters in  relation  to  the  business.  In  one,  dated  11th  Feb.  1840, 
l\p  says,  after  speaking  of  other  matters,  ^'  would  you  be  kind 
enough  also  to  give  me  some  information  of  the  present  position 
of  the  Kiver  and  Poors*  Bates  Bills  in  the  Commons,  and  of  the 
time  when  it  will  be  necessary  to  send  up  petitions  against  the 
latter ;  also,  in  case  of  a  deputation  being  necessary,  when  that 
deputation  must  be  in  London,  Now,  my  dear  Sir,  fortify  me  in 
course  of  post,  and  beUeve  me  to  be  yours  ever.''     (Signed) 

*<  AbCHD.  MfLELLAN." 

In  snother  letter,  dated  ^  Glatgow^  19ih  Feb.  1840,"  the  de- 
fender says,  ^^  I  send  you  a  memorial  drawn  by  me  for  the  land- 
lords of  Glasgow.  It  will  shew  you  our  grounds  of  objection  to 
the  poor-rate  bilL  Although  I  kept  the  whole  case  open  to  op- 
position, I  only  object  to  the  landlords  paying  for  their  tenants. 
I  do  not  now  oppose  the  change  from  means  and  substance.  Thom- 
son has  called  and  shewn  me  your  letter.  You  will  be  so  kind  as 
to  give  up  as  much  time  as  possible,  to  get  your  petition  numer- 
ously signed,"  Ac.  (Signed)  "Abchd.  M'Lellak. — George 
Webster,  Esq." 

In  a  third  letter,  addressed  to  Mr  George  Webster,  and  dated, 
^  Glasgow^  12ih  March  1840,"  he  says,  ^^  permit  me  to  introduce 
to  you  Mr  Thomson,  our  law  agent  in  the  poor-rate  opposition^ 
with  whom  you  have  already  been  in  communication  on  that  subject. 
Mr  Thomson  is  fully  possessed  of  my  views,  and  the  views  of 
the  other  parties  who  are  united  with  me  in  opposing  this  mea- 
sure, and  I  have  to  request  that  you  will  devote  as  much  of  your 
time  to  this  matter  as  its  great  importance  demands,"  &c.  (Signed) 
"  Archd.  M'Lellan. — George  Webster,  Esq." 

The  pursuer,  in  consequence  of  this  employment,  ran  up  a 
bill  of  costs  to  the  amount  of  L.507  :  4 :  9,  of  which  L.200  had 
been  paid  to  account,  and  for  the  balance,  George  Webster  drew 
a  bill,  dated  7th  December  1840,  for  L.300,  upon  Mack  and  Thorn- 
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«on,  payable  four  months  after  date,  which  was  accepted   by  J»ly2. 1862. 
them.    The  bill,  when  it  became  due,  was  not  paid  by  Mack  and  ^^1,^1^,  ^c* 
Thomson,  who  did  not  hold  themselves  personally  liable  in  pay-r.  M'LeUuu. 
ment  of  the  costs,  and  it  was  accordingly  taken  up  by  the  pur- 
suers' firm. 

In  these  circumstances,  payment  was  demanded  from  the  defender, 
who,  the  pursuer  alleged,  besides  being  liable  for  the  account,  had 
promised  payment  by  two  letters,  the  first  being  dated  ^^  Glasgow^ 
23d  Dec.  1841."  In  it  he  says,  "  I  regret  exceedingly  that  you 
have  lain  so  long  out  of  your  account,  and  the  more,  that  I  find 
that  we  are  to  have  some  trouble  to  get  the  parties  interested  to 
pay.  You  are  aware  it  was  not  so  much  for  any  interest  I  held 
in  the  question,  as  at  the  urgent  request  of  others,  that  I  came  to 
London  on  the  matter,  at  my  own  cost,  and  at  great  personal  in- 
convenience. That  does  not,  however,  lessen  my  responsibility  for 
payment  of  the  expense,  and  I  have  been  doing  what  I  can  to  get 
the  subscribers  to  pay  up.  In  this  state  of  matters,  would  you 
limit  the  sum  to  you  to  L.250,  although  I  am  quite  sensible  that 
this  account,  like  all  former  ones,  is  moderately  charged,  and  we 
shall,  by  fair  means  or  foul,  endeavour  to  get  the  money  ?" 
(Signed)  «  Archd.  M^Lellan."  Again,  in  a  letter  dated  "  Glas- 
gowj  29th  April  1846,"  he  says,  ^^  I  am  coming  to  London,  I  am 
afraid,  on  a  forlorn  hope ;  but  one  thing  I  trust,  I  shall  succeed 
in  assuring  you,  that  it  was  from  no  want  of  anxiety  to  procure  a 
settlement  to  your  account  on  the  poor-rate  bill,  that  has  hung  it 
up  so  long,  and  nothing  but  sheer  shame  that  kept  me  from  an- 
swering your  letters.  We  shall,  I  trust,  when  I  see  you,  perman- 
ently come  to  some  settlement  on  this  qtusiio  vexata"  (Signed) 
**  Arghd.  M*Lellan." 

The  defender,  in  defence,  stated  that  the  account  claimed  had  not 
been  incurred  on  his  individual  employment,  but  that  the  real  em- 
ployers were  a  number  of  proprietors  in  Glasgow,  for  whom  he  had 
acted  as  chairman  or  convener  of  committee  only,  and  as  the  mere 
medium  of  communication  with  the  pursuer,  and  he  pleaded  inter 
alioy  1.  That  he  was  not  the  employer,  at  least  not  the  sole  em- 
ployer, of  the  advocator's  house,  and  the  action  was  incompetent 
and  untenable  as  directed  against  the  respondent  exclusively. 
2.  The  alleged  claim  for  L.300,  as  due  by  bill,  had  incurred  pre- 
scription, and  could  not  be  established,  except,  both  as  to  consti- 
tution and  resting-owing,  by  writ  or  oath,  which  it  was  not. 

It  was  pleaded  in  answer  by  the  pursuer,  1.  That  as  the  de- 
fender individually  employed  the  advocator's  firm,  and  as  they 
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July  2. 1852.  undertook  the  business  at  his  request,  and  upon  his  reaponsi- 
^*'*V*^  bility,  he  is  liable  for  the  whole  costs  incurred  to  them.  2.  Even 
v.  M'LeUAu.  supposing  the  firm  had  been  employed  to  oppose  the  bill^  not 
by  the  defender  individuaUy,  but  by  him  in  conjunction  with 
other  parties;  he  is  liable  personally  for  the  whole  expenses  in- 
curred, under  a  reservation  of  any  right  of  relief  competent  to 
him  against  these  parties,  if  such  exist;  and,  3.  The  plea  of  the 
triennial  prescription  is  obviated,  not  only  by  the  judicial  admis- 
sions on  the  record,  but  by  his  letters  produced  in  process,  and 
particularly  by  his  letters  of  23d  December  1841,  and  29th  April 
1846,  which  established  the  constitution  and  subsistence  of  the 
debt. 

The  Sheriff,  (Alison)  reversing  the  judgment  of  the  Sheriff-sub- 
stitute, (Skene)  sustained  the  defence,  and  dismissed  the  action. 

The  pursuer  advocated,  and  the  Lord  Ordinary,  (Robertson,) 
pronounced  an  interlocutor,  by  which,  in  respect,  1st,  That  although 
the  claim  fell  within  the  statute  1579,  c.  83,  it  was  competent  for 
the  advocator  to  prove  the  constitution  and  subsistence  of  the 
debt  by  the  writ  or  oath  of  the  respondent ;  and,  in  respect,  ^^  the 
original  employment  is  sufficiently  established  by  the  letters  of  the 
respondent,  dated  11th  February,  19th  February,  and  12th  March 
1840,  and  the  subsistence  of  the  debt  by  the  letters  of  23d 
December  1841,  and  29th  April  1846,  and  admissions  on  record, 
Finds  that  the  advocator  is  entitled  to  decree  against  the  respon- 
dent for  the  true  amount  of  the  debt  sought  to  be  recovered ;  2d, 
In  respect  of  the  decision  of  the  Court  in  the  case  of  Walker  v. 
BrotoTiy  23d  November  1803,  Morrison  App.  voce  aolidum  et  pro 
ratay  No.  1,  Finds,  that  even  although  other  parties,  on  whose 
behoof,  along  with  the  respondent,  the  business  was  done,  might 
have  been  liable,  yet  that  his  individual  liability  extended  to  the 
whole  amount  of  the  just  claim  of  the  advocator ;  and  in  respect 
no  evidence  is  referred  to  to  shew  that  other  parties  were  origi- 
nally liable,  or  that  the  claim  subsists  against  them  notwithstand- 
ing the  lapse  of  the  period  of  prescription,  or  that  any  satisfactory 
reason  has  been  stated  for  calling  any  such  parties.  Finds  that  the 
objection  of  all  parties  not  having  been  called,  is  unfounded ;  and 
therefore  advocates  the  cause." 

The  defender  reclaimed. 

Macfarlane  and  Penneyy  referred  to  ffamiltony  11th  March  1830, 
and  Ro88y  18th  July  1848. 

Moncreiff  and  T.  Mackenzie  were  for  the  pursuers. 


\ 
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LoBD  Jubtice-Olerk.  I  concur  in  the  judgment  of  the  Lord  Jniy  2. 1852. 
Ordinary.  In  regard  to  the  dilatory  plea  that  all  parties  have  not^'/!^^'^ 
been  called,  as  they  are  not  associated  here  as  a  body,  either  by  v.  M'LeUan. 
statute,  nor  as  a  corporation,  it  is  not  necessary  to  call  them.  The 
action  is  founded  on  employment  by  a  body  of  individuals  who 
said  they  had  a  common  cause.  In  every  such  case,  some  indi- 
viduals put  themselves  forward  and  take  charge  of  the  measure. 
It  lies  with  them  to  get  the  fiinds  and  see  if  they  have  sufficient 
relief  against  others.  But  if  among  these  any  one  conduct  him- 
self as  the  defender  has  done  in  regard  to  the  pursuers,  I  think 
it  perfectly  competent  to  proceed  against  that  individual,  unless 
there  is  some  limitations  of  his  liability  intimated  to  the  pursuer. 
It  was  the  duty  of  MfLellan  to  raise  his  action  of  relief.  He 
should  have  given  the  other  parties  liable  notice  of  the  action, 
and  have  called  on  them  either  to  pay  their  share,  or  intimated, 
that  as  he  meant  to  resist,  they  would  be  responsible  for  the  re- 
sult, or  the  omission  of  any  plea.  The  action,  therefore,  is 
quite  competent.  As  to  the  question  of  prescription,  the  letters 
of  11th  and  19th  Feb.  and  12th  March  1840,  sufficiently  establish 
the  employing,  and  the  letters  of  23d  Dec.  1841,  and  29th  April 
1846,  the  resting-owing. 

The  other  Judges  concurred. 

The  CouHT  adhered,  and  found  the  defender  liable  in  additional 
expenses. 

John  Forrester^  W.S.,  Agent  for  Pursuers. 

Qibaon-Crcagsy  Dahiel  jr  BrocUej  W.S.,  Agents  for  Defender. 


FIRST  DIVISION. 

Petition,  Sir  John  Marjoribanks  of  Lees,  Bart.  -^^^  359^ 

11  and  12  VicU  c.  86,  sec.  33 — Entail  Amendment  Act — Under  an  ap- 
plication for  excambion  of  part  of  certain  lands,  forming  part  of  an  en- 
tailed estate  lying  in  more  than  one  county,  deed  of  consent  sustained 
which  described  the  lands  proposed  to  be  excambed  as  part  of  the  lands 
of  A.  and  B.,  situated  in  the  county  of  C. 

This  was  a  petition  for  excambion  of  part  of  the  estates  of  j^]y  3. 1552. 
Newton  of  Eccles,  and  Birgham,  in  the  county  of  Berwick,  and    ^•••v^. 
was  reported  vcrbaUy  by  the  Lord  Ordinary  (Cowan)  on  the  5^'^*'^''"' 
following  point : — The  deed  of  entail  executed  by  the  trustees  of 
Sir  John  Marjoribanks  contains,  besides  the  estates  above  men- 
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July  3. 1852.  tioned,  some  houses  in  Edinburgh,  situated  in  the  county  of  Edin- 
^^'^''7*',    burgh.     In  the  deed  of  consent,  the  deed  of  entail  is  described  as 

banks.  ^^"'  an  entail  of,  ^^  inter  alia^  all  and  whole  the  said  lands  and  estate 
of  Ecdes,  and  Birgham,  and  others,  lying  within  the  parish  of 
Eccles,  and  sheriffdom  of  Berwick."  This  seems  not  to  be  in 
strict  conformity  with  the  form  in  the  schedule, — inasmuch  as 
reference  is  not  made  to  the  whole  subjects  contained  in  the  deed 
of  entail,  but  only  to  those  which  are  situated  in  the  county  of 
Berwick ;  and  it  is  not  spedfied  that  a  part  of  the  entailed  estate 
is  situated  in  the  county  of  Edinburgh.  The  petition  relates 
exclusively  to  the  lands  in  the  county  of  Berwick ;  and  the  deed 
of  entail  gives  power  to  the  heir  in  possession  to  sell  the  houses 
in  Edinburgh,  with  a  provision  that  the  price  shall  be  invested  in 
the  purchase  of  lands,  to  be  entailed  along  with  the  remainder  of 
the  estate.  Reference  was  made  to  the  case  of  the  'Earl  of  Stair^ 
March  6.  1852,  in  which,  with  reference  to  the  enactment  in  sec. 
33  of  the  Entail  Amendment  Act,  that  the  petition  shall  set  forth 
"  the  date  of  the  petitioner's  infeftment"  in  the  entailed  estate,  if 
any  be,  it  was  found  that  it  was  necessary  only  to  set  forth  the 
date  of  the  petitioner's  infeftment  in  that  part  of  the  estate  to 
which  the  petition  relates,  and  not  the  dates  of  his  infeftments 
in  the  other  parts  of  the  estate. 

Duff,  for  the  petitioner,  supported  the  relevancy  of  the  consent. 

The  Court  sustained  the  deed  of  consent,  and  remitted  to  the 
Lord  Ordinary  to  proceed  farther. 

Bell  and  McLean,  W.S.,  Petitioner's  Agents. 


FIRST  DIVISON. 

No.  359,  Rae  v.  M'Lay. 

Slander — MaUce — Istue — Privilege,-^!.  Held  that  it  is  not  necessary  in 
order  to  entitle  a  defender  to  have  malice  inserted  in  the  pursuer's  issue, 
in  an  action  of  damages  for  defamation,  that  he  should  admit  the  use  of 
the  words  libelled,  or  state  specifically  what  words  he  did  use.  2.  Cir- 
cumstances in  which  held  that  the  statement  or  admission  of  the  pursuer 
did  not  shew  a  case  of  privilege  on  the  part  of  the  defender  so  as  to  entitle 
him  to  have  malice  put  in  the  pursuer's  issue. 

Julj  8. 1852.  This  case,  which  was  an  action  of  damages  for  defamation,  came 
^**'"^^""^  before  the  Court  for  the  adjustment  of  issues.  The  question  was, 
«  »•       ay-  whetlier  malice  should  be  put  in  the  issue  ?    The  defender  con- 
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tended,  that  firoin  the  admissions  of  the  pursuer  on  record,  the  July  8.  18Ij2. 
case  was  one  of  privilege.  Tta^^A^ 

The  pursuer  is  the  minister  of  the  parish  of  Avondale,  and  the 
defender  is  minister  of  the  United  Presbirterian  Church  at  Strath- 
aven.  Both  of  them  were  members  of  the  parochial  board  of  Avon- 
dale. 

The  condescendence  set  forth,  that  on  18th  November  1851,  at 
a  meeting  of  the  said  parochial  board,  the  defender,  ^  after  asking 
the  porsner,  through  the  chairman,  a  question  regarding  a  certain 
ram  allowed  for  communion  elements  for  the  said  parish,  and 
hearing  the  pursuer's  answer,  falsely,  calumniously,  and  maliciously, 
or,  at  least,  falsely  and  calumniously,  alleged,  in  the  presence  and 
hearing  of  [certain  parties  named,]  that  the  pursuer  had  acted  a 
part  mean,  dishonest,  and  despicable,  in  reference  to  the  said 
money,  and  that  the  defender  would  take  his  own  time  and  way 
in  exposing  it ;  or  used  words  of  that  import,  to  the  loss  and 
damage  of  the  pursuer  in  his  character  and  feelings,  and  in  his  re- 
putation and  usefulness  as  a  minister."  And  the  pursuer  proposed 
to  put  in  issue,  whether  on  the  occasion  mentioned  the  ^^  defender 
did  falsely,  calumniously,  and  wrongfully,"  say  the  words  men- 
tioned ? 

The  defender  denied  the  use  of  the  words  imputed  to  him. 
He  averred,  1.  That  at  the  parochial  board  a  question  ^  sometime 
ago  arose  regarding  the  allowance  for  communion  elements  pay- 
able by  the  heritors,  which  was  undisposed  of  in  consequence  of 
the  sacrament  not  having  been  dispensed  in  the  parish  church 
during  the  vacancy  that  occurred  between  the  death  of  the  pur- 
suer^s  predecessor,  the  Eev.  Mr  Proudfoot,  in  November  1849, 
and  the  induction  of  the  pursuer,  as  his  successor,  in  the  charge 
in  August  1850."  2.  That  at  a  meeting  of  a  committee  of  the 
parochial  board,  held  on  4th  March  1851,  it  was  resolved  that  this 
money  should  be  appplied  to  the  use  of  the  poor;  and  that  the  trea- 
surer was  accordingly  instructed  to  obtain  it  and  apply  it  as  stated. 
3.  Thereafter,  at  a  meeting  of  the  board  held  on  26th  May 
1851,  Mr  Rae  moved,  ^^  that  as  it  has  not  been  shewn,  nor  cannot 
be  shewn,  that  the  order  given  in  last  minute  relative  to  the  allow- 
ance for  communion  elements  is  a  matter  with  which  this  board 
has  any  right  to  interfere,  and  as  it  is  plainly  the  duty  of  the 
board  to  confine  itself  strictly  to  its  own  province,"  that  said  order 
be  e3q>unged  firom  the  minutes ;  which  motion  was  rejected  by  a 
majority  of  9  to  3. 

In  answer  to  these  averments,  the  pursuer  admitted  that  the 
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July  8. 1832.  question^  m  to  the  disposal  of  die  money,  had  been  before  the 
« '^  \7^T     board,  and  made  reference  to  the  minutes  from  which  the  arer- 
ments  were  quoted. 

The  defender  further  stated,  4.  The  treasurer  of  the  parochial 
board,  the  late  Thomas  Fleming,  who  was  also  collector  of  minis^ 
ter*s  stipend  from  the  heritors  of  the  parish,  intended  to  follow 
the  adrice  which  he  had  obtained  from  a  professional  man  in  Edin- 
burgh^ in  regard  to  the  competing  claims  of  Mr  Rae  and  the 
board,  namely,  ^^  that  until  the  Key.  Mr  Rae  (the  piusuer),  the 
parochial  board,  and  the  heritors,  settled  to  whom  it  belongs,  you 
cannot  part  with  the  money ;"  and  that  it  should  be  put  into  bank 
till  a  multiplepoinding  should  be  brought,  if  found  necessary ;  but 
5.  That  having  died,  the  pursuer,  within  a  few  days  of  his  death. 
Called  on  Mrs  Fleming,  and  induced  her  to  part  with  the  receipts 
which  remained  in  the  possession  of  her  husband  uncollected,  and 
to  pay  him  a  sum  of  £7,  or  thereby,  which  he  had  received,  and 
had  not  paid  over  to  the  pursuer,  in  consequence  of  the  dispute 
between  the  pursuer  and  the  parochial  board ;  and  this  fiu^t  was 
soon  afterwards  communicated  by  Mis  Fleming  to  the  defender, 
who,  7.  Accordingly,  at  a  meeting  of  the  board,  held  on  18th 
November  1851,  brought  the  matter  under  notice  of  the  board. 
Reference  was  made  to  the  minutes  of  the  meeting  for  their  terms' 
The  defender,  8«  denied  that  he  had  imputed  dishonesty  to  the 
pursuer,  and  disclaimed  all  intention  to  do  so. 

The  pursuer  acknowledged  that  he  had  received  the  sum  of  £7 
from  Mrs  Fleming,  but  denied  that  it  was  all  for  communion  ele- 
nientSy  but  chiefly  a  balance  of  stipend ;  and  in  answer  to  stat.  7, 
he  answered,  ^^  Reference  is  made  to  the  minutes  for  their  terms." 
The  defender  pleaded,  that  on  the  occasion  libelled  he  had 
spoken  only  in  the  bona  fide  exercise  of  his  right  as  a  member  of 
the  parochial  board,  and  on  a  question  in  which  the  board  was 
interested ;  and  that  even  according  to  the  pursuer^s  own  state- 
ment or  admission,  any  statement  made  by  him  was  of  a  privileged 
nature.  And  he  proposed  that  the  word  '^  maliciously^  should  be 
put  in  the  issue. 

The  question  was  reported  to  the  Court  by  Lord  Ordinary 
(Anderson).  In  his  note  he  says,  '^  if  the  views  that  prevailed  in 
the  case  of  Frater  v.  Wile<m^  10th  December  1850^  namely,  that 
the  defender  shall  not  be  allowed  an  issue  of  privilege,  unless  he 
admits  the  use  of  the  words  libelled,  or  sets  forth  the  words  which 
he  did  use,  are  to  be  held  as  settling  the  law,  there  is  an  end  of 
the  present  discussion.     The  words  used  by  the  defender  are 
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neither  admitted  nor  set  forth,  and. hence  he  is  excluded  from  Julys.  I8S2. 
pleading  privUege.  ^^I^^j. 

W.  Peddie^  and  Solicitor- General^  for  the  defender.  The  ques- 
tion is,  is  there  enough  in  the  allegations  or  admissions  of  the  pur- 
suer to  shew  a  case  of  privilege.  Fenton  v.  Ctirrie,  5  D.,  705.  If 
so,  malice  must  be  in  the  issue.  The  Lord  Ordinary,  indeed,  is  of 
o[)inion,  on  the  authority  of  Fraser  v.  Wilson^  that  the  defender 
cannot  have  malice  put  in  the  pursuer's  issue,  unless  he  admits 
the  words  libelled,  or  sets  forth  'what  he  did  use.  But  Fraser 
was  never  intended  to  fix  such  a  doctrine.  There  it  was  clear,  that 
there  was  no  case  of  privilege,  as  appearing  from  the  statement 
or  admission  of  the  pursuer.  The  defender  did  not  contend 
there  was,  but  he  wished  to  take  a  separate  issue  of  privilege. 
This  the  Court  would  not  allow  unless  he  stated  specifically  what 
it  was  he  held  to  be  privileged.  Besides,  in  many  of  the  cases 
in  the  books  in  which  malice  has  been  put  in  the  pursuer^s  issue, 
there  was  a  denial  by  the  defender  of  the  words  libelled. 

[The  CouBT  ^intimated  that  it  was  not  necessary  further  to 
argue  this  question.] 

The  only  question  then  is,  whether  the  statement  or  admissions 
of  the  pursuer  shew  a  case  of  privilege.  Now  these  shew,  that  the 
board  had  discussed  the  question  as  to  the  disposal  of  this  money, 
to  which  they  claimed  a  right,  on  the  authority  of  Dunlop^s  Paro^ 
chial  Lawj  c.  5,  §  1,  No.  109.  True,  their  right  was  disputed^  and 
the  pursuer  had  a  rival  claim.  Still  they  were  entitled  to  make 
their  claim,  and  having  nmde  it — and  the  question  being  one  with 
which  the  board  had  dealt, — they  were  entitled  to  notice  the  con- 
duct of  any  of  their  number  in  reference  to  the  matter.  In  Dun- 
bar V.  Sioddarty  15th  Feb.  1849,  11  D.  587,  the  conduct  of  the 
person  slandered  was  in  no  manner  under  the  notice  of  the  meeting. 
The  present  case  is  stronger  than  those  of  Hamilton  v.  Hopey  v. 
S.  and  D.,  569 ;  and  Newland  v.  Shaw^  2d  Dec.  1833,  xii.  S.  and 
D.,  550,  in  which  the  occasions  of  the  slander  were  a  meeting  of 
a  senatus  academicus,  and  a  board  of  heritors.  Possibly,  the  words 
libelled,  supposing  them  to  have  been  used,  may  be  too  strong. 
If  so,  their  over  severity  will  be  taken  as  a  proof  by  the  jury  of 
actual  malice,  so  as  to  destroy  privilege.  But  the  only  question  for 
the  Court  now  is,  was  the  defender  entitled  to  notice  the  conduct 
of  the  pursuer  ?  If  so,  his  case  is  privileged,  and  malice  must  be 
in  the  issue. 
MonrOy  and  the  Lord  Advocate,  for  the  pursuer.  There  is  no  ad- 
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Jtdy  3. 1852.  mission  by  the  pursuer^  of  any  right  in  the  board  to  discuss  his 
Ra      M^a   conduct.    He  all  along  denied  their  right  to  the  money  which  he 

himself  claimed;  as  a  rival  claimant,  his  conduct  was  not  under 

their  review. 

Lord  President.  The  case  of  Fraser  v.  Wilson  differs  firom 
this,  in  that  there  the  defender  proposed  taking  a  separate  issue  of 
privilege,  while  it  was  apparent,  that  there  was  no  privilege  as 
appearing  from  the  pursuer's  statement  or  admissions.  In  the  pre- 
sent case,  I  don't  think  the  pursuer  admits  what  entitles  the  de- 
fender to  an  issue  of  malice.  The  observations  made  by  the 
defenaer  must  be  pertinent  to  the  matter  before  the  board,  before 
they  can  be  held  to  be  privileged.  Now,  there  was  no  pertinency 
here,  in  commenting  on  the  pursuer^s  conduct.  The  defender 
himself  says,  he  does  not  mean  to  impute  dishonesty  to  the  pur- 
suer. Therefore  on  his  own  shewing,  there  was  no  pertinency  in 
imputing  it.  A  case  of  privilege  may  indeed  appear  on  trial. 
Meantime,  there  is  none  on  the  pursuer's  shewing. 

LoBDS  CuNiNGHAME,  and  IvoBT,  concurred. 

Lord  President.  I  see  no  use  of  the  word  "  wrongfully"  in 
the  issue. 

Issue  approved  of  as  proposed  by  the  pursuer,  with  word 
"  wrongfully"  delete. 

John  BoruUd,  S.S.C.,  Pursuer's  Agent. 
James  Peddie^  W.S.,  Defender's  Agent 


FIRST  DIVISION. 
^®*  ^^®-  Poor  David  Phillip  v.  Dixon. 

Process — Issues — Master  and  Servant — Contractor — Damages. — ^In  an 
action  of  damages  at  the  instance  of  a  collier  against  the  proprietor  of  a 
coal-pit  for  bodily  injury  sustained  by  him,  there  having  been  put  in 
issue  the  &ct  of  his  being  employed  by  the  proprietor,  it  is  not  necessary 
for  the  pursuer  to  take  a  separate  issue  as  to  the  defence  that  the  pit  was 
in  the  hands  of  a  contractor  at  the  time  the  injury  was  received. 

Ohservedt  that  the  word  ''  engine  "  would  cover  the  whole  machinery 
used  for  raising  workmen  from  a  coal-pit 

This  case  was  reported  by  Lord  Anderson  for  the  adjustment 

Phillip'i;.       of  issues.     The  pursuer  is  a  coUier,  and  while  being  drawn  up 

the  pit  in  which  be  had  been  working,  be  was  precipitated  to  the 

bottom,  and  sustained  severe  injury.     He  raised  this  action  of 

damages  against  the  coal-master  and  his  trustee,  concluding  for 


July  6. 1862. 


Dixon. 
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damages  on  the  ground  that  the  injuries  he  had  received  were  July  6. 1852* 
caused,  (1.)  By  the  insufficiency  of  the  engine  or  machinery  used  ^  "" 
at  the  pit;  or,  (2.)  Through  the  unskilfulness,  carelessness,  or  Dixon. 
negligence  of  the  defenders,  or  others  for  whom  they  are  respon** 
sible,  in  working  the  said  engine.    Separate  issues  were  put  in  on 
each  of  these  heads. 

Patton^  for  the  defenders,  objected,  that  as  the  defence  was  that 
the  works  were  in  the  occupation  of  a  contractor  at  the  time  of 
the  injury,  another  issue  should  be  put  in  to  the  effect  that  the 
works  were  then  in  the  hands  of  the  proprietor. 

Wilson  and  Craufvrd^  for  the  pursuer.  All  we  want  is,  to  get 
a  proof  of  the  facts  from  which  we  allege  that  the  legal  responsi- 
bility of  the  defenders  arise.  The  issue  in  the  case  of  Brydcne  v 
Stewart f  14  D.,  596,  was  similar  to  that  now  proposed. 

The  Lord  Prbsidbmt.  It  may  be  a  difficult  question  as  to 
who  was  in  occupation.  Is  it  necessary  for  the  pursuer's  case  to 
aver  and  prove  the  occupation  by  the  proprietor  ?  and  can  it  be 
said  that  he  has  not  a  relevant  case  unless  he  do  so,  no  matter 
how  responsible  the  proprietor  may  be  for  the  machinery  ?  Is  he 
obliged  to  prove  more  than  that  the  injury  was  caused  by  the 
defenders,  or  others  for  whom  they  were  responsible  ?  I  do  not 
think  so. 

Objection  repelled.     No  counter  issue  was  proposed. 

Patton.  In  the  summons,  the  injury  is  said  to  have  arisen  from 
a  defect  in  the  engine.  In  the  revbed  condescendence  it  is  ex- 
panded to  the  engine  and  machinery.  It  would  be  incompetent 
at  the  trial  to  prove  that  the  injury  arose  from  some  latent  defect 
in  the  chains  or  hatch,  there  being  no  specification  of  such  defect* 

Craujurd.  In  speaking  of  the  sufficiency  of  a  draw-well,  the 
ropes  and  buckets  are  considered  as  part  of  the  draw-well ;  and 
so  in  a  coal  mine,  the  hatch  and  chains  are  properly  part  of  the 
engine.  The  addition  of  the  word  machinery  to  the  issue  can  do 
no  harm  to  the  defenders. 

The  Lord  Pbbsidbnt.    I  think  that  the  word  engine  here 

may  be  held  to  cover  the  machinery  and  appurtenances  connected 

with  it. 
Lord  Ivory  suggested  that  the  words,  ^^  for  drawing  up  the 

workmen  to  the  surface"  should  be  inserted  in  the  issue. 

The  following  issues  were  approved  of ;  1.  Whether  the  pursuer, 

while  in  the  employment  of  the  defenders  or  of  the  said  William 

Dixon,  as  a  collier  or  workman,  at  the  coal-pit  known  by  the  name 

2s2 
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July  6. 1852.  of  the  "  Store  Pit  Carfin,"  was  on  the  7th  day  of  May  1849, 
Fhiiii  while  being  drawn  up  in  a  hatch  or  cage  from  the  bottom  of  said 

Dixon.  pit,  suddenly  precipitated  to,  and  dashed  against,  the  bottom  of 

said  pit,  whereby  he  sustained  severe  bodily  injuries,  and  was 
placed  in  danger  of  his  life :  And  whether  the  said  injuries  were 
caused  by  the  engine  or  machinery  used  at  the  said  pit  for  draw- 
ing up  the  workmen  to  the  surface,  being  in  an  unsafe  and  insuf- 
ficient state,  from  causes  for  which  the  defenders  are  responsible, 
to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

2.  Whether  the  pursuer,  &c.  (as  in  preceding  issue) :  And 
whether  the  said  injuries  were  caused  by  and  through  the  unskil- 
fulness,  carelessness,  or  negligence  of  the  defenders,  or  others  for 
whom  they  are  responsible,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 

Damages  L.400. 

Hew  H,  Cncfiton,  W.S.,  Pursuer's  Agent. 
Walker  and  AfelvUle,  W.S.,  Defender's  Agents. 


July  6.  1852. 


FIRST  DIVISION. 

No.  361.  Simpson  ».  Young. 

Process — Sheriff-Court — Extracted  Decree — Suspension — 1  and  2  Vict., 
c.  84 — Act  ofSederunty  2iih  September  1838. — An  extracted  decree  of  ab- 
solvitor with  expenses  in  the  Sheriff-court  cannot  competently  be  brouglit 
under  review  by  suspension. 

This  was  a  suspension  of  a  Sheriff-court  decree  for  expenses, 
which  had  been  extracted,  and  upon  which  the  suspender,  Simpson, 
YoiinfT'^  ^  ^^^  received  a  charge.  In  a  summary  application  for  interdict, 
presented  by  Simpson  to  the  Sheriff  of  Forfarshire  against  Young, 
the  Sheriff  had  found  that  the  suspender  was  bound  to  find  caution 
for  expenses.  Simpson  failed  to  do  so,  and  the  Sheriff  accordingly 
dismissed  the  action,  and  found  the  suspender  liable  in  expenses. 
The  suspender  presented  a  note  of  advocation  on  juratory  caution. 
This  note  was  not  proceeded  with  ;  and  protestation  was  put  up 
and  allowed  to  become  final.  A  process  of  count  and  reckoning 
at  the  instance  of  Simpson  against  Young  was  also  dbmissed,  and 
the  suspender  found  Jiable  in  expenses,  in  respect  of  his  failure  to 
find  caution  :  and  thereafter  a  note  of  advocation,  on  juratory  cau- 
tion, was  dismissed,  on  the  ground  of  there  being  no  probabilis  cataa 
UtigandL 

The  Lord  Ordinary  on  the  Bills  (Cowan)  now  refused  this  pre- 
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sent  note  of  suspension,  and  found  the  suspender  liable  in  expenses,  July  6. 1852. 
on  the  grounds  stated  in  the  following  note  appended  to  his  inter-  ^,  ^"**V"*' 
loeutor  :  '^  Had  the  Lord  Ordinary  considered  that  he  could  have  y^n^^^  ^' 
competently  gone  into  the  merits  of  the  decree^  dismissing  the 
action,  and  finding  expenses  due,  he  would  have  passed  the  note, 
being  of  opinion  that  there  is  room  for  doubting  the  soundness  of 
the  views  acted  on  by  the  Sheriff  in  requiring  the  suspender  to 
find  caution,  having  regard  to  the  relative  position  of  the  parties 
in  this  case,  and  the  nature  of  the  question  at  issue  between  them. 
But  no  reduction  has  been  brought  of  the  extracted  decree ;  and 
moreover  it  is  shewn  by  the  statement  in  the  answers  and  the  prp- 
ductions  therewith,  that  the  merits  had  been  attempted  to  be  brought 
under  review  by  advocation  on  two  occasions,  but  in  both  unsuc- 
cessfully.    In  this  situation  there  appears  to  the  Lord  Ordinary 
no  other  course  open  to  be  followed  by  him  but  to  refuse  the  note, 
in  conformity  with  the  decision  of  the  Court  in  the  case  of  Whyte 
v,  VaUance^  14th  February  1835,  and  the  other  cases  therein  re- 
ferred to." 

Against  this  interlocutor  the  suspender  reclaimed. . 

Pattison^  for  the  recldmer.  The  late  statute  changes  the  nature 
of  a  suspension,  and  makes  it  identical  with  a  reduction,  in  respect 
it  brings  up  the  whole  decree  and  warrants,  1  and  2  Vict.,  c.  86, 
§  4,  and  the  form  of  schedule  in  the  Act  of  Sederunt,  24th  Sep- 
tember 1838. 

GoodaE^  for  the  respondent,  argued,  that  it  was  now  incompetent 
to  enter  into  a  consideration  of  the  merits.  Martin  and  Sibhald 
v.  WUson^  27th  November  1851 ;  Douglas,  26th  January  1828..  . 

The  Lord  President.  We  need  not  inquire  whether  the 
Sheriff  was  right  or  wrong;  nor  do  I  think  that  juratory  caution 
has  anything  to  do  with  this  case.  The  question  now  before  us 
comes  to  this, — holding  that  the  judgment  in  the  case  of  VaUance 
clearly  expresses  what  was  the  law  and  practice  at  that  date, 
whether  there  has  been  such  an  alteration  of  the  law  by  the  1  and 
2  Vict.  c.  86,  as  to  make  that  case  no  longer  applicable  where  a 
party  wishes  to  get  review  of  a  decree  of  absolvitor  in  the  Inferior 
Court,  with  expenses.  It  does  not  appear  to  me  that,  on  a  fair 
consideration  of  that  Act,  it  was  intended  to  make. a  suspension  a 
mode  of  review  in  cases  in  which  it  was  not  a  known  mode  of  re^ 
view  before.  In  the  case  of  VaUance  and  the  other  cases  there 
referred  to,  it  was.  settled  that  a  judgment  of  absolvitor,  with 
expenses,  was  one  of  those  cases  which  could  not  be  so  brought 
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July  6. 1852.  under  review  by  suspension.     If  this  reading  of  the  statute  be 

Sim**^nv      ^^^^^  ^^^^  i*  ^^  ^^*  intended  to  render  competent  to  review  by 
Tonag.  suspension  what  was  not  considered  competent  before,  I  do  not 

feel  moved  at  all  by  the  argument  founded  on  the  terms  of  the 
schedule  in  the  Act  of  Sederunt ;  for  the  suspending  the  grounds 
of  warrants  is  a  very  proper  form  in  the  ordinary  class  of  sus- 
pensions ;  but  this  raUier  gives  strength  to  the  observation,  that 
the  Act  of  Sederunt  was  only  intended  to  apply  to  those  acts 
and  warrants  in  which  the  grounds  were  fairly  before  the  Court* 
This  case  is  not  in  that  situation ;  therefore  I  do  not  think  that 
the  schedule  applies  to  cases  of  this  kind. 
Lord  Cuninghamb  concurred. 

Lord  Ivort.  I  am  of  the  same  opinion.  It  is  our  safe  course 
to  confine  our  judgment  to  this  single  ground.  There  was  no 
intention,  by  the  statute  of  Victoria,  to  introduce  a  difTerent  kind 
of  suspension  from  that  which  was  previously  competent  under  the 
old  form;  and  I  am  the  more  satisfied  that  this  is  a  sound  con- 
struction, upon  looking  to  the  Parliamentary  Report  of  the  Com- 
missioners on  which  the  statute  of  Victoria  was  obtuned ;  for  it 
appears  from  that  report  that  the  only  remedy  intended  to  be 
introduced  was  in  regard  to  the  form  of  the  suspension,  and  the 
removal  of  certain  formal  proceedings,  so  as  to  get  greater  facili- 
ties  on  coming  up  here.  It  was  not  meant  to  alter  the  nature  of 
the  suspension  in  any  way. 

The  Court  *^  adhere  to  the  Lord  Ordinary's  interlocutor  sub- 
mitted to  review,  and  refuse  the  note :  Find  additional  expenses 
due,"  &c. 

James  BeUj  S.S.C.,  Bedaimer's  Agent 
Graham  J^miiy,  W.S.,  Respondent's  Agent. 


FIRST  DIVISION. 
No.  362.  Norton  v.  Stirling. 

Entail — Defects  m  Recording — Petition  to  Record — MiS'descr^ption  of  Heirs 
— Resohitive  Clauses — inaccuracy  m  Engrossing — Deed  of  SewKOtion — FaH' 
ure  to  Record, — Objections  were  taken  to  the  recording  of  an  entail.  I. 
That  the  petition  for  leave  to  record  did  not  necessarily  apply  to  the  en- 
tail, inasmuch  as  there  is  a  variation  in  the  description  of  the  heirs  called 
to  the  succession.  2.  That  the  irritant  clause  is  erroneously  engrossed, 
inasmuch  as  the  words  '<  that  is,  shall  bXlor  neglect  to  obey  or  performi" 
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have  been  tranflcribed  "  tliat  Uy  shall  fiul  to  neglect,  or  obey,  or  perform.*' 
3.  That  a  certain  deed  of  revocation  as  regards  one  of  the  postponed 
sabstitate  heirs  which  formed  part  of  the  entail,  had  not  been  recorded 
in  the  Register  of  Tailzies  i—ffeld  (1.)  That  there  being  evidence  other- 
wise of  ibe  identity  of  the  deed,  the  mis-description  was  not  such  as  to 
prove  &tal.  (2.)  That  the  inaccuracy  in  recording  was  not  destructive 
of  the  import  of  the  clause  as  riding  over  the  whole  of  the  previous  con- 
ditions of  the  entaiL  (3.)  But  the  recording  of  the  first  deed  was  not 
essential  to  make  the  first  deed  efiectuaL 

This  was  an  action  of  declarator  and  adjudication  at  the  in-  Jiily6. 1853. 
stance  of  the  Honourable  Miss  Mary  Ellen  Norton  against  Sir^^      ^^^ 
Samuel  Stirling  of  Renton  and  Glorat^  Bart.     The  action  was  Stirlmg.  * 
brought  by  Miss  Stirling  as  a  creditor,  to  the  extent  of  £600,  of 
Sir  Samuel.    The  conclusions  for  adjudication  proceeded  on  the 
allegation  that  the  entail  was  ineffectual  to  protect  the  estate 
from  the  diligence  of  creditors,  in  respect  of  certain  errors  com- 
mitted in  or  connected  with  the  recording  of  the  deed  of  tailzie. 
Captain  George  Stirling,  younger  brother  and  heir-presumptive 
of  Sir  Samuel  Stirling,  and  his  son,  were  also  sisted  as  parties  to 
the  action. 

The  entail  was  not  alleged  to  be  in  any  respect  defective ;  but 
it  was  set  forth,  in  support  of  the  action, — 

I.  That  the  Register  of  Tailzies  contains  no  warrant  for  record- 
ing any  such  deed  of  entail  as  that  executed  by  the  entailer.  Sir 
Alexander  Stirling,  upon  28th  June  1788,  inasmuch  as  the  nar- 
rative of  the  petition  to  the  Court  for  authority  to  register  the 
entail  set  forth  the  deed  then  produced  as  a  tailzie  in  favour  of 
the  entailer,  and  the  heirs-male  of  his  body,  whom  failing,  of  other 
heirs ;  while  the  entail  registered  was  in  favour  of  his  only  son, 
John  Stirling,  as  institute ;  whom  failing,  of  Alexander  Home 
Stirling,  his  grandson,  eldest  son  of  John,  and  the  heirs  whom- 
soever of  his  body,  and  his  other  grandsons  and  grand-daughters, 
and  the  heirs  whomsoever  of  thetr  bodies  respectively,  in  their 
order.  It  was  admitted  that  the  deed  of  entail  is  de  facto  recorded 
in  the  Register  of  Tailzies. 

II.  That  the  irritant  clause  has  been  erroneously  engrossed  in 
the  Register  of  Tailzies,  inasmuch  as  that  portion  of  it  which  con^ 
tains  Ihe  words,  ^^  that  is,  shall  fail  or  neglect  to  obey  ot  perform 
the  said  conditions  and  provisions,"  and  so  forth,  has  been  tran- 
scribed thus — **  that  is,  shall  fail  to  neglect  or  obey  or  perform 
the  said  conditions  and  provisions,"  and  so  forth.*  It  was  averred 
that  the  recorded  deed  is,  in  consequence,  essentially  different  from 
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July  c.  185?/ the  deed  of  entail ;  and  further,  that  the  recorded  deed  does  not 
Vorto^v  contain,  in  consequence  of  the  error,  all  the  clauses  essential  for 
Stirling.         protecting  the  estate  from  the  diligence  of  creditors ;  and, 

III.  That  a  certain  deed  of  revocation,  as  regards  one  of  the 
postponed  substitute  heirs,  Mary  Stirling,  which  formed  a  part  of 
the  entail,  had  not  been  recorded  in  the  Register  of  Tailzies. 

In  defence  it  was  pleaded  that  the  first  objection  raises  a  ques- 
tion merely  of  identity,  and  that  it  is  not  reasonably  doubtful  that 
the  deed  of  entail  actually  presented  to  the  Court,  and  for  the 
recording  of  which  their  warrant  was  obtained,  was  the  deed  of 
entail  executed  by  Sir  Alexander  Stirling,  and  actually  recorded 
in  terms  of  said  warrant  :  that  the  second  objection  relates  to  a 
palpable  clerical  error ;  and  that  the  discrepancy  thereby  created 
between  the  recorded  deed  and  the  entail  itself  is  altogether  im- 
material and  unessential :  and  that,  as  to  the  third  objection, 
founded  on  the  non-registration  of  the  deed  of  revocation,  the 
registration  of  this  revocation  was  not  necessary  to  protect  the 
estate  against  the  diligence  of  creditors,  supposing  the  deed  of 
entail  itself  to  be  otherwise  dulv  recorded  in  terms  of  the  Act  1685. 

The  Lord  Ordinary  (Ivory)  sustained  the  defences,  with  ex- 
penses. In  a  note  his  Lordship  remarked —  *^  I .  The  Jirst  objection 
stated  in  the  summons,  the  Lord  Ordinary  looks  upon  as  involving 
a  mere  question  of  identity^  which  is  very  different  from  a  question 
offettersj  and  does  not  turn  upon  the  same  principle  of  strict  and 
rigorous  construction."  .  •  •  As  to  the  identity,  his  Lordship 
thought  there  could  be  no  doubt ;  ^*  and  as  to  compliance  with  the 
requirements  of  the  Entail  Act  1685,  it  is  surely  enough  (the 
question  of  identity  being  settled)  that  whatever  misrecital  there 
may  be  in  the  mere  introductory  preamble  to  the  act  of  registra- 
tion, the  register  itself  does  de  facto  contain,  verbatim  et  literatim^ 
the  actual  deed  of  entail  under  challenge,  full  and  entire  in  its 
whole  clauses."  2.  The  discrepancy  upon  which  the  second  ob- 
jection was  founded,  his  Lordship  held  to  be  a  ^^  clerical  error,  and 
palpably  demonstrated  to  be  so  by  the  whole  context  of  the  very 
clause  in  which  the  blunder  occurs."  The  clause,  as  registered, 
after  ''  as  clear  a  general  proviso  against  contravention  as  could 
be  desired,"  goes  on — but  by  way  of  explanation  only — "  That 
isy'*  &c.  .  .  .  But  the  ^^ failing  to  neglect''  the  conditions  of 
entail  would  not  be  a  contravention^  while  the  ^^ failing  to  obey  or 
perform^**  (in  the  second  branch  of  the  alternative^)  would ;  and  these 
two  things  are  inseparably  combined,  as  being  both  and  each  of  them 
equivalent  to  contravention  by  the  very  structure  of  the  sentence. 
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It  would  seem,  therefore,  not  to  be  strict  construction,  but  abso-  July  6. 1852. 
lute  perversion,  and  reductio  adabstcrdum  of  the  plain,  palpable,  and     '^■•v-*^ 
necessary  meaning  implied  in  the  supposed  alternatives,  were  the  Stirling. 
pursuer's  objection  to  be  given  effect  to/*     ...    3.  And  with 
regard  to  the  third  objection,  *^  the  requirements  of  the  Act  1685 
have  been  completely  followed  out  as  regards  the  onlj/  entail  which 
is  at  present  in  dispute,  for  that  entail  has  been  duly  registered  in 
all  and  each  of  its  clauses.     Suppose  that  that  entail  had  been 
registered  before  the  date  of  the  deed  of  alteration,  the  failure  to 
record  the  latter  deed,  even  though  it  might  have  tended,  in  some 
respects,  to  create  a  different  entail,  however  much  it  might  have 
rendered  ineffectual  the  alterations  so  made,  would  hardly  have 
affected  the  primary  entail,  as  an  entail  which  had  itself  been 
duly  registered." 

Against  this  interlocutor  the  pursuer  reclaimed. 

Pattan,  the  Dean  of  Faculty^  and  the  Lord  Advocate  {Inglis)^ 
for  the  reclaimer — I.  There  is  no  judicial  evidence  of  the  authority 
of  the  Court  having  been  interponed  to  register  this  deed.  There 
is  a  fatal  blunder  in  the  description  of  the  deed.  IL  The  statute 
imperatively  requires  the  clauses  in  the  deed  itself,  and  not  the 
mere  substance  of  them  to  be  recorded,  and  also  repeated  in  the 
investiture ;  and  if  an  expression  be  recorded  capable  of  a  differ- 
ent construction,  then  the  deed  is  not  recorded ;  Lumsden^  Bell's 
Ap.  Cases,  ii.  p.  114,  dictum  of  Lord  Campbell ;  Sharpe^  1  Shaw 
and  Maclaine,  p.  594 ;  Caihcart^  8  D.  970 ;  Holmes^  13  D.  689. 
III.  The  destination  must  be  recorded  to  obey  the  statute,  and 
every  alteration  on  it,  that  the  public  may  know  the  terms  of  the 
entidl.  Where  even  the  omission  to  register  the  name  and  arms 
is  accompanied  with  a  forfeiture,  that  also  the  creditor  has  an  in- 
terest to  see  recorded,  to  know  his  own  risk  in  dealing  with  the 
debtor;  Broovnfield^  Diet.  15680;  Dntmmond  Stevoarty  23d  May 
1844,  6  D.  1073. 

Duffy  T.  Mackenzie f  Deas,  and  the  Solicitor-General  {Neaves)^ 
for  the  respondents.  I.  No  misdescription  is  fatal  which  does 
not  go  to  destroy  the  evidence  of  the  identity  of  the  deed.  II. 
An  error  either  in  recording  the  entail,  or  transcribing  the  clauses 
into  the  deeds  forming  the  investiture,  must  be  material.  Here 
the  blunder  is  a  clerical  error;  and,  besides,  the  clause  as  re- 
corded is  in  substance  the  resolutive  clause  of  the  entail,  and  con- 
tains enough  to  be  operative;  Graham^  12th  June  1835,  13  S. 
905  ;  Moray  Stirling ,  28th  May  1846,  7  D.  640  ;  Lockhart,  20th 
May  1841,  3D.  904.     III.  The  principal  deed  is  the  basis  of'^ 
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Juij  6. 1852.  the  entail.  Because  the  latent  alteration  of  a  part  of  the  deati- 
Noiton^r^  nation  that  does  not  come  into  operation  for  years  is  not  re- 
Stirling,  corded,  that  will  not  affect  the  whole  entail.  It  is  not  necessary 
that  all  the  modifications  which  the  testator  makes  on  an  entail 
must  be  recorded,  in  order  to  give  validity  to  that  which  is  re- 
corded; Parterfield^  18th  November  1829,  8  S.  16;  2W.  S. 
269;  6  W.  S.  616. 

The  Lord  Prbsidbnt.  The  objections  which  are  rwed  to 
the  entail  are  not  objections  to  the  original  deed  of  entail  itself, 
but  to  the  measures  which  have  been  taken  towards  giving  it  full 
effect,  and  three  questions  have  been  raised  in  reference  to  it 

I.  The  first  of  these  has  reference  to  the  procedure  for  record- 
ing the  deed  of  entail — the  want  of  evidence  of  compliance  with 
the  regulations  of  the  Act  1685  as  to  interponing  the  authority  of 
the  Court  to  recording  the  entail.  Now  we  have  before  us  the 
procedure  which  took  place  on  that  occasion.  The  point  that 
has  been  raised  is,  that  this  petition  does  not  necessarily  apply  to 
the  entail  on  which  the  defenders  take  their  stand ;  inasmuch  as 
there  is  a  variation  in  the  description  of  the  heirs  called  to  the 
succession.  Now  the  statute  requires  that  the  entail  shall  be 
produced,  and  authority  given  to  record  it.  The  authority  to 
record  the  entail  is  therefore  a  statutory  matter,  and  must  be  given 
by  the  Court ;  but  the  machinery  for  obtaining  that  authority 
is  not  statutory.  The  question  here,  therefore,  is,  was  the  en- 
tail so  produced  and  the  authority  so  given?  It  appears  to 
me  that  there  is  evidence  that  it  was  so,  and  even  if  the  peti- 
tion were  statutory,  I  think  that  the  misdescription  was  not 
such  as  to  raise  any  reasonable  doubt  on  the  subject.  Let  us 
see  in  what  respects  the  deed  is  correctly  described.  It  is  a 
deed  of  a  certain  date,  recorded  of  a  certain  date,  a  deed  of 
which  an  extract  from  the  books  of  Council  and  Session  was  pro- 
duced, a  deed  for  the  transmission  of  which  warrant  was  granted 
and  put  into  execution,  and  in  reference  to  which  a  writing  was 
attached  to  the  deed,  all  of  which  seem  to  me  to  be  conclusive 
as  to  the  identity  of  the  deed.  The  expression  in  the  petition  is 
not  altogether  false  and  erroneous,  and  not  so  clearly  indicative 
of  another  deed  as  to  come  into  competition  with  the  evidence  of 
identity  furnished  by  the  other  circumstances  to  which  I  have  re- 
ferred. Therefore  in  this  part  of  the  case  I-  think  there  is  evi- 
deuce  that  authority  was  given  to  the  recording  of  this  entail. 

II.  Then  we  come  to  the  second  objection  here  raised,  as  to 
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the  error  in  recording  the  resolutive  clause.     Now  that  part  of  July  6. 1852. 
the  case  appears  to  me  to  be  the  part  of  the  case  which  requires    ^"'"^'^^^ 
most  consideration ;  and  I  must  say  that  it  requires  the  more  con- Stirling. 
sideration  and  attention,  in  respect  of  the  views  which  are  reported 
to  be  entertained  by  the  other  Division  of  the  Court  in  the  cases 
of  Lochbuy  and  Craigends,  {Cathcart  v.   Cunmngham.)    In  the 
way  in  which  some  of  these  opinions  are  expressed,  I  am  not 
quite  certain  whether  their  Lordships  intended  to  abide  by  the 
doctrine  I  understood  at  one  time  to  prevail,  that  in  order  to  found 
an  objection,  there  must  be  a  substantial  difference,  and  not  mere 
discrepancy  of  expression  between  the  clauses  of  the  entail  and 
those  clauses  as  engrossed  in  the  Register,  or  the  deeds  forming 
the  investiture. 

The  recent  statute  in  regard  to  entails  imperfect  as  respects 
any  of  the  three  cardinal  points  of  the  entail,  the  prohibitions 
against  alteration  of  the  succession,  alienation  and  contraction  of 
debt,  seems  to  make  it  the  more  necessary  to  guard  against  giving 
undue  weight  to  such  objections  as  are  here  in  question.  It  pro- 
ceeds on  this  reasonable  view  of  matters,  that  when  a  party  has 
the  power  to  defeat  the  entail,  being  an  imperfect  one,  such  as 
where  a  prohibition  is  not  properly  fenced,  be  should  be  allowed 
to  do  directly  what  he  could  do  indirectly ;  and  it  is  therefore  of 
importance  Uiat  we  should  see  that  a  particular  clause  which  is 
thus  essential  to  the  entail,  should  not  be  annulled  on  slight  grounds. 
Now  the  cases  of  Madaine  and  Cfunynffhame  appear  to  decide, 
that  in  regard  to  recording  a  deed  or  engrossing  the  conditions 
in  the  investiture,  great  strictness  is  necessary  as  to  identity  of 
terms.  This  is  laid  down  apparently  in  very  broad  terms  in  these 
cases,  at  least  in  expressions  which  might  be  carried  that  length, 

«  

in  the  opinions  of  the  Lord  Justice- Clerk  and  Lord  Moncreiff ; 
but  whether  it  was  intended  to  go  beyond  such  kinds  of  omission 
and  difference  as  occurred  in  that  particular  case,  I  do  not  know. 
Perhaps  the  safer  way  to  deal  with  such  judgments  is,  to  take 
them  as  applicable  to  the  particular  case  before  the  Court.  And 
if  it  was  not  intended  that  every  discrepancy,  however  small,  being 
a  variance  from  the  original,  even  a  more  minute  discrepancy  than 
would  vitiate  an  indictment,  shall  prove  fatal  to  the  whole  entail 
— I  can  hardly  think  it  would  be  so — ^then  every  case  comes  to 
be  considered  on  its  own  circumstances,  and  it  must  now  be  deter- 
mined whether  the  error  in  question  is  of  such  importance  as  to 
render  this  an  unrecorded  entail  as  regards  the  resolutive  clause. 
The  variance  here  occurs  in  what  is  an  essential  clause,  but 
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July  6. 1852.  the  entail.  Because  the  latent  alteration  of  a  part  of  the  desti- 
Nort^Cr  "^^^^'^  ^^^  does  not  come  into  operation  for  years  is  not  re- 
Stirling,  corded,  that  will  not  affect  the  whole  entail.  It  is  not  necessary 
that  all  the  modifications  which  the  testator  makes  on  an  entail 
must  be  recorded,  in  order  to  give  validity  to  that  which  is  re- 
corded; Parterfield^  18th  November  1829,  8  S.  16;  2W.  S. 
269 ;  5  W.  S.  616. 

The  Lord  Prbsidbkt.  The  objections  which  are  raised  to 
the  entail  are  not  objections  to  the  original  deed  of  entail  itself, 
but  to  the  measures  which  have  been  taken  towards  giving  it  full 
effect,  and  three  questions  have  been  raised  in  reference  to  it 

I.  The  first  of  these  has  reference  to  the  procedure  for  record- 
ing the  deed  of  entail — the  want  of  evidence  of  compliance  with 
the  regulations  of  the  Act  1685  as  to  interponing  the  authority  of 
the  0>urt  to  recording  the  entail.  Now  we  have  before  us  the 
procedure  which  took  place  on  that  occasion.  The  point  that 
has  been  raised  is,  that  this  petition  does  not  necessarily  apply  to 
the  entail  on  which  the  defenders  take  their  stand ;  inasmuch  as 
there  \&  a  variation  in  the  description  of  the  heirs  called  to  the 
succession.  Now  the  statute  requires  that  the  entail  shall  be 
produced,  and  authority  given  to  record  it.  The  authority  to 
record  the  entail  is  therefore  a  statutory  matter,  and  must  be  given 
by  the  Court;  but  the  machinery  for  obtaining  that  authority 
is  not  statutory.  The  question  here,  therefore,  is,  was  the  en- 
tail so  produced  and  the  authority  so  given?  It  appears  to 
me  that  there  is  evidence  that  it  was  so,  and  even  if  the  peti- 
tion were  statutory,  I  think  that  the  misdescription  was  not 
such  as  to  raise  any  reasonable  doubt  on  the  subject.  Let  us 
see  in  what  respects  the  deed  is  correctiy  described.  It  is  a 
deed  of  a  certain  date,  recorded  of  a  certain  date,  a  deed  of 
which  an  extract  from  the  books  of  Council  and  Session  was  pro- 
duced, a  deed  for  the  transmission  of  which  warrant  was  granted 
and  put  into  execution,  and  in  reference  to  which  a  writing  was 
attached  to  the  deed,  all  of  which  seem  to  me  to  be  conclusive 
as  to  the  identity  of  the  deed*  The  expression  in  the  petition  is 
not  altogether  false  and  erroneous,  and  not  so  clearly  indicative 
of  another  deed  as  to  come  into  competition  with  the  evidence  of 
identity  furnished  by  the  other  circumstances  to  which  I  have  re- 
ferred. Therefore  in  this  part  of  the  case  I-  think  there  is  evi- 
dence that  authority  was  given  to  the  recording  of  this  entail. 
II.  Then  we  come  to  the  second  objection  here  raised,  as  to 
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the  error  in  recording  the  resolutive  clause.     Now  that  part  of  July  6. 1852. 
the  case  appears  to  me  to  be  the  part  of  the  case  which  requires    ^"'^"^'^^^ 
most  consideration ;  and  I  must  say  that  it  requires  the  more  con- Stirling. 
sideration  and  attention,  in  respect  of  the  views  which  are  reported 
to  be  entertained  by  the  other  Division  of  the  Court  in  the  cases 
of  Loehbuy  and  Craigends^  (Catheart  v.   Cunningham.)    In  the 
way  in  which  some  of  these  opinions  are  expressed,  I  am  not 
quite  certain  whether  their  Lordships  intended  to  abide  by  the 
doctrine  I  understood  at  one  time  to  prevail,  that  in  order  to  found 
an  objection,  there  must  be  a  substantial  difference,  and  not  mere 
discrepancy  of  expression  between  the  clauses  of  the  entail  and 
those  clauses  as  engrossed  in  the  Register,  or  the  deeds  forming 
the  investiture. 

The  recent  statute  in  regard  to  entails  imperfect  as  respects 
any  of  the  three  cardinal  points  of  the  entail,  the  prohibitions 
against  alteration  of  the  succession,  alienatbn  and  contraction  of 
debt,  seems  to  make  it  the  more  necessary  to  guard  against  giving 
undue  weight  to  such  objections  as  are  here  in  question.  It  pro- 
ceeds on  this  reasonable  view  of  matters,  that  when  a  party  has 
the  power  to  defeat  the  entail,  being  an  imperfect  one,  such  as 
where  a  prohibition  is  not  properly  fenced,  he  should  be  allowed 
to  do  directly  what  he  could  do  indirectly ;  and  it  is  therefore  of 
importance  that  we  should  see  that  a  particular  clause  which  is 
thus  essential  to  the  entail,  should  not  be  annulled  on  slight  grounds. 
Now  the  cases  of  Maclame  and  Cunynghame  appear  to  decide, 
that  in  regard  to  recording  a  deed  or  engrossing  the  conditions 
in  the  investiture,  great  strictness  is  necessary  as  to  identity  of 
terms.  This  is  laid  down  apparently  in  very  broad  terms  in  these 
cases,  at  least  in  expressions  which  might  be  carried  that  length, 
in  the  opinions  of  the  Lord  Justice-Clerk  and  Lord  Moncreiff ; 
but  whether  it  was  intended  to  go  beyond  such  kinds  of  omission 
and  difference  as  occurred  in  that  particular  case,  I  do  not  know. 
Perhaps  the  safer  way  to  deal  with  such  judgments  is,  to  take 
them  as  applicable  to  the  particular  case  before  the  Court.  And 
if  it  was  not  intended  that  every  discrepancy,  however  small,  being 
a  variance  from  the  original,  even  a  more  minute  discrepancy  than 
would  vitiate  an  indictment,  shall  prove  fatal  to  the  whole  entail 
— I  can  hardly  think  it  would  be  so — ^then  every  case  comes  to 
be  considered  on  its  own  circumstances,  and  it  must  now  be  deter- 
mined whether  the  error  in  question  is  of  such  importance  as  to 
render  this  an  unrecorded  entail  as  regards  the  resolutive  clause. 

The  variance  here  occurs  in  what  is  an  essential  clause,  but 
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July  6. 1852.  even  in  the  resolutive  clause  it  does  not  follow  that  every  word  is 
^, ^^^^'    essential.     The  clause  is  essential  to  the  deed ;  but  every  word 

Norton  v.  i_     i        i  •       •       •       i  • 

Stirling.  is  not  essential  to  the  clause.  Although  the  objection  in  this  case 
arises  in  the  resolutive  clause,  I  think  it  could  hardly  be  contend- 
ed,— at  least,  I  do  not  so  construe  the  opinions  in  the  cases  of  Loch- 
buy  and  CraiffendSf — that  every  word  was  essential,  so  that  the 
omission  of  it  would  destroy  the  record.  I  think  that  would  be 
a  construction  even  going  beyond  that  in  criminal  cases.  Now  it 
has  been  argued,  that  throughout  this  deed  there  is  a  distinction 
drawn  between  conditions  and  provisions  on  the  one  hand,  and 
restrictions  and  limitations  on  the  other,  as  things  altogether  dif- 
ferent. I  am  not  disposed  to  adopt  that  reading ;  although  I  think 
that  there  may  be  a  distinction  between  failure  to  perform  and 
active  contravention. 

The  inaccuracy  in  recording  here,  however,  is  not  destructive 
of  the  import  of  this  resolutive  clause,  as  riding  over  the  whole  of 
the  previous  conditions  of  this  entail.  It  is  at  best  repeating  in 
an  unintelligible  manner,  what  has  been  already  stated  in  a.  way 
which  it  would  be  difficult  to  make  more  clear.  But  further,  it 
appears  to  me,  that  this  b  a  matter  so  plainly  of  a  clerical  nature, 
and  so  ineffectual  to  produce  an  opposite  reading  of  the  deed, 
that  it  cannot  be  given  effect  to.  If  it  was  plainly  the  introduction 
to  that  which  followed,  then  it  might  be  said  that  the  interpreta- 
tion which  the  party  had  himself  given  by  a  subsequent  portion  of 
the  deed,  was  destructive  of  it.  But  it  is  not  of  that  character,  and 
therefore  I  am  not  disposed  to  give  effect  to  it.  To  do  so,  would 
be  pushing  the  abstract  doctrine  in  the  case  of  Lochbuy  farther 
than  I  am  at  present  prepared  to  carry  it,  and  farther  than  the  case 
itself  requires. 

III.  The  third  objection  .must  also  depend  on  circumstances 
affecting  the  particular  entail.  I  think  the  cases  that  have  been 
referred  to  of  new  deeds  conveying  the  estate,,  raise  the  ques- 
tion whether  the  prior  or  subsequent  entail  was  the  true  entail. 
Cases  have  occurred  in  which  both  deeds  have  been  held  to  be 
the  entail ;  but  where  the  party  executes  a  deed  reservmg  power 
to  alter  the  succession,  I  cannot  think  that  the  recording  of  the 
subsequent  deed  is  essential  to  make  the  first  deed  available. 
The  question  might  arise  as  to  the  right  and  title  to  the  estate, 
but  it  could  never,  be  held  that  the  first  entail  was  not  well  re- 
corded at  the  time  the  subsequent  deed  was  executed.  Then 
when  does  the  good  recording  become  a  bad  one,  in  respect  of  the 
not  recording  of  a  subsequent  deed..  I  think  that  the  Lord 
Ordinary's  interlocutor  must  be  adhered  to. 
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Lord  Cuninghamb.  My  opinion  coincides  entirely  with  that  JnWe.  1852. 
of  your  Lordship,  and  the  Lord  Ordinary.  The  present  action  is 
Taised  on  the  plea  that  the  entail  was  not  recorded  in  the  Register  Stirling, 
of  tidlzies,  and  therefore  is  not  effectual  against  creditors.  The 
circumstances  under  which  this  plea  is  urged  are  novel,  and,  in 
my  opinion,  are  not  suflScient  to  afford  even  a  plausible  support  to 
-the  action.  I  am  not  satisfied  that  there  was  any  mis-recital  in 
the  petition  for  authority  to  record  this  entail ;  and  even  if  there 
had  been  a  clerical  mistiake  in  the  description  of  the  deed  in  the 
petition,  the  registration  of  the  actual  deed  of  entail  as  granted 
would  not  have  been  anulled.  For  the  deed  on  the  register  was 
the  material  document,  and  it  would  have  corrected  any  mistake 
in  the  narrative  of  the  petition,  if  there  was  any.  There  was 
abundance  of  collateral  evidence  to  identify  this  tailzie  as  the  one 
produced  to  the  Court,  and  which  their  Lordships  specially  autho- 
rised to  be  recorded  in  the  register  of  tailzies. 

IL  There  is  no  doubt  that  there  is  a  slight  clerical  error  in 
the  copy  of  two  words  in  the  register ;  but  it  is  of  no  conse- 
quence, as  the  words  miscopied  may  be  rejected,  and  the  terms 
entered  in  the  record  both  in  the  preceding  and  subsequent 
branches  of  the  same  clause,  compared  with  the  principal  deed  ; 
and  they,  of  themselves,  import  a  complete  and  effectual  reso- 
lutive clause. 

Besides,  I  cannot  hold  a  visible  clerical  error  by  the  copyist  in 
the  register  to  have  the  same  fatal  effect  as  has  been  attached  to 
some  literal  errors  in  principal  deeds*  No  case  on  record  has  gone 
this  length.  If  999  words  out  of  every  1000  have  been  rightly 
copied  in  the  register,  the  import  of  the  deed  is  clearly  discovered, 
and  no  one  can  be  misled  by  a  palpable  clerical  error — ^perhaps 
of  two  or  three  letters  (it  may  be  of  surplusage  as  here)  in  the 
whole  deed. 

III.  The  third  objection  is  equally  new  and  untenable.  It  has 
never  been  found  or  understood  that  deeds  of  recaU,  or  even  of 
new  and  additional  nomination,  subsequently  executed  by  an  en- 
tailer, in  virtue  of  a  reserved  power,  must  be  recorded,  to  bring  the 
principal  tailzie  when  recorded  within  the  operation  of  the  Act 
1685.  In  the  anxiously  discussed  question  between  Sir  M.  Shaw 
'Stewart  and  Mr  Corbet  Porterfield,  (which  was  twice  in  the 
House  of  Lords,)  the  deed  of  nomination  on  which  the  right  of 
the  successful  party  depended — executed  long  after  the  original 
tailzie,  never  was  recorded  in  the  Register  of  Tailzies ;  but  no 
pica  on  that  ground  was   urged  by  the  able  and  experienced 
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July  6. 1852.  counsel  for  the  losing  party.    By  the  same  rule,  an  entiul  of  exist- 
^  ing  or  special  substitutes  duly  recorded,  can  never  be  affected  by 

Stirling.  the  subsequent  recall  of  the  destination  in  favour  of  a  remote  sub- 
stitute. It  is  enough  that  the  entail  has  been  recorded  as  first 
completed  and  executed  by  the  maker ;  and  this  has  been  carried 
so  far,  that  in  a  petition  for  recording  an  entail,  the  Court  refused 
to  leave  out  of  the  record  lands  sold  after  the  date  of  the  entail. 
Moorey  Fac.  Coll.  28th  November  1821. 

Lord  Ivory.  I  have  seen  no  reason  to  change  the  grounds  on 
which  the  interlocutor  was  pronounced.  With  regard  to  the 
extent  to  which  the  reasoning  was  carried  in  the  cases  of  Loehbuy 
and  Craigendsj  I  ventured,  in  the  last  case,  to  enter  my  protest 
that  certain  of  the  opinions  contained  an  abstract  doctrine  not 
called  for  in  that  case.  Ebiving  had  occasion  since  to  study  the 
matter,  I  have  seen  no  reason  to  alter  my  opinion,  and  I  cannot 
too  strenuously  protest  against  those  dcictrines,  if  carried  to  the 
extent  they  have  been  in  this  discussion.  I  have  satisfied  my 
duty,  as  I  consider  it  to  be,  in  statbg  thus  strongly  and  implicitly, 
that,  in  my  opinion,  there  is  no  authority  for  giving  to  a  blunder 
in  recording,  or  the  investiture,  of  the  nature  of  that  now  before 
the  Court,  the  extreme  effect  here  contended  for. 

The  other  point,  as  to  the  division  of  the  deed  as  regards  its 
conditions,  is  one  of  no  importance  at  all. 

The  Court  **  adhere  to  the  Lord  Ordinary's  interlocutor  sub- 
mitted to  review,  and  refuse  the  note :  Find  additional  expenses 
due,"  &c. 

Peanon  and  Bobertaarij  W.S.,  Bedaimer's  Agents. 
John  Martmy  W.S.,  Bespondent's  Agent. 
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No.  363.  ^lAJ^^T  V.  Dixon. 

Contract — Master  and  Servant — LiabiUty. — ^A  company  having  con- 
tracted to  work  ironstone,  entered  into  a  written  agreement  widi  a  third 
party,  by  which  the  third  party  undertook  to  calcine  the  iron : — Hdii 
that  calcining  iron  is  not  an  independent  trade,  and  that  the  principal 
contractors  are  liable  for  the  operation  of  the  sub-contractors. 

Julys.  1852.      This  action  was  directed  against  the  defenders,  WiUiam  Dixon 
^^^■^v^    and  Company,  as  tenants  of  the  ironstone  in  the  pursuei^s  lands  of 
Dixon.  Dykehead,  and  concludes  against  them  for  repetition,  and  pay- 

ment of  certain  sums  said  to  have  been  expended  in  extinguishing 
a  fire  in  the  coal  workings  on  the  fiurm  of  Dykehead,  then  in  the 


No.  368.  COURT  OF  SESSION.  1003 

occupation  of  the  pursuer^s  coal  tenants^  and  also  for  expenses  July  8. 1852. 
which  may  yet  require  to  be  laid  out  in  order  to  restore  the   ^^^  ^^^ 
ground  of  the  pursuer^s  property,  to  the  state  it  was  in  prior  to  thoDizon. 
occurrence  of  the  fire.    The  ground  of  action  was,  that  the  fire 
was  occasioned  and  allowed  to  gain  a  formidable  height  by  the 
culpable  negligence  of  the  defenders,  who  are  to  be  held  liable  in 
all  the  consequences  thereof. 

The  defenders  denied  their  liability,  pleading  that  the  fire  was 
occasioned  by  the  proceedings  of  the  tenants  of  the  coaL  The 
minute  of  lease  under  which  the  defenders  worked  the  ironstone, 
entitles  them  to  carry  away  the  ironstone,  and  calcine  it  on  the 
ground,  and  binds  them  "  not  to  interfere  with  or  interrupt  any 
present  or  after  workings  of  the  coal  situated  in  the  said  lands, 
whether  above  or  under  the  said  ironstone,  through  which  the 
proprietor  reserves  a  right  to  sink  pita  at  pleasure,  without  any 
compensation."  The  place  where  the  fire  originated,  was  below 
the  ground  on  which  ironstone  was  laid  to  be  calcined.  The 
effect  of  excavating  the  coal,  was  to  occasion  a  sit  under  the  hearth 
on  which  the  ironstone  had  been  laid;  and  the  fire  originated 
owing  to  some  portion  of  burning  iron  ore  fidling  through  the  sit 
into  the  coal  workings  below.  A  record  was  made  up,  and  the 
following  issue  laid  before  the  jury :  Whether  in  the  course  of 
the  years  1840  and  1841,  a  fire  took  place  in  one  of  the  coal  pits 
within  the  said  lands  of  Dykehead  aforesaid,  in  consequence  of  the 
fisiult  or  negligence  of  the  defenders,  William  Dixon  and  Company, 
or  of  some  peVson  or  persons  for  whom  the  said  defenders  were 
and  are  responsible,  and  whether  the  pursuer  expended,  in 
measures  reasonable  and  proper  in  the  circumstances,  for  extin- 
guishing the  said  fire,  the  sum  of  £1828  : 4 :  8^,  as  contained  in 
the  schedule  hereto  annexed,  or  any  part  thereof;  and  whether 
the  defenders  are  indebted,*  and  resting-owing  to  the  pursuer  in 
the  said  sum,  or  any  part  thereof,  with  interest,  conform  to  said 
schedule. 

The  jury  fouiid,  ^^Firsty  that  John  Watson  was  guilty  of 
&ult  and  negligence  in  setting  fire  to  the  bin  under  the  then  ex- 
isting drcumstances ;"  that  a  certain  sum  was  expended  injudi- 
ciously, and  must  therefore  be  deducted  from  the  amount  claimed ; 
that  interest  was  due  on  the  balance :  ^^  reserving  to  the  Court  to 
determine,  whether  in  the  circumstances  disclosed  in  the  evidence, 
the  defenders  are  liable  for  the  fault  or  negligence  of  Watson ;  and 
to  enter  up  the  verdict  for  the  pursuer  or  defenders,  according  as 
that  question  may  be  determined  in  favour  of  the  pursuer  or  de- 
fenders." 
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July  8. 1852.      The  case  came  now  to  be  considered  first  on  a  motion  for  a  new 
j^. ,  trial,  on  the  ground  of  the  verdict  being  contrary  to  evidence. 

Dixon.  And  the  defenders  also  pleaded  non-liability,  in  respect  they  did 

not  calcine  the  iron  themselves,  but  contracted  with  another  party, 
namely  Watson,  to  do  so ;  and  that  it  is  now  an  ascertained  point, 
that  a  party  is  not  liable  for  the  acts  of  any  one  exercising  an  in- 
dependent calling,  when  he  has  engaged  to  perform  works  in  the 
way  of  his  calling.  The  contract  between  the  defenders  and 
Watson  was  produced. 

Murey  the  Solicitor-General^  and  the  Lord  AdvocaUy  for  the  pur- 
suers, referred  to  the  cases  of  Eankine  v.  Diaofiy  9  D.  1048,  19th 
March  1847 ;  McLean  v.  Rttssell  and  Macneey  14th  March  1849, 
11  D.  1035  ;  McLean  v.  Russell  and  Macnee^  9  March  1850, 12  D. 
887  ;  Randleson  v.  Murray^  8  Adolph  and  Ellis,  (1st  series),  109; 
MUligan  v.  Wedge^  (1840),  12  Adolph  and  Ellis,  (Q.  B.),  737 ; 
Bapsm  V.  CubUty  28th  April  1842,  9  M.  and  W.,  p.  710 ;  LaugJier 
v.  Pointer^  5  Barn,  and  Cressw.  p.  547-560;  Readdiey  (1849),  6 
Railway  Cases,  p.  184 ;  Mack  v.  Allan,  17th  Feb.  1832,  10  S. 
349  ;  Chapman  v.  Parlane,  28th  June  1825 ;  Binnie,  4  S.  122. 

Marshall,  Jan.,  Macfarlane,  and  Deas,  for  the  defenders,  re- 
ferred to  the  cases  of  Ranldne,  McLean,  Milligan,  Sapson,  Randle- 
son, Readdie,  all  supra. 

The  Lord  President.  After  having  heard  the  argument  for 
the  defenders,  and  gone  through  the  evidence,  I  cannot  say  that 
I  have  come  to  a  different  conclusion  from  the  jury. 

The  next  question  is,  whether  the  defenders  are  liable  for  the 
fault  and  negligence  of  Watson.  In  dealing  with  this  case,  it  is 
important  to  observe  the  relation  which  subsisted  between  the  de- 
fenders and  Watson,  and  also  between  the  defenders  and  the  pur- 
suer, and  the  nature  of  the  subject.  It  appears  that  the  calcining 
of  the  iron  at  that  place  was  part  of  the  understanding  as  to  the 
operations  to  be  carried  on  by  the  defenders.  Now,  the  ironstone 
and  the  coal  were  let  to  separate  tenants ;  and  it  may  be,  that  as 
between  these  tenants,  there  was  a  mutual  duty  on  the  part  of  the 
workers  of  the  coal,  not  to  come  too  near  the  surface,  and  also  of 
the  calciners,  not  to  expose  the  under  tenants  to  risk.  There  cer- 
tainly was  implied  a  certain  amount  of  caution  on  the  part  of  the 
defenders,  not  negligently  or  carelessly  to  expose  the  property 
adjacent  to  the  surface  to  risk.  Now,  the  injury  complained  of 
here,  is  damage  done  to  the  real  property  of  the  landlord,  in  re- 
gard to  which,  the  defenders  were  under  an  implied  obligation  to 
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use  care.    This  is  in  some  respects  different  from  a  casual  injury  July  8. 1852. 
to  a  bystander,  by  the  careless  or  reckless  throwing  of  a  stone,    .7^^ 
&c. ;  and  from  the  terms  of  the  agreement  between  Watson  andpixon. 
the  defenders,  it  is  clear  that  these  parties  were  contractors, 
and  not  persons  employed  merely  as  the  servants  of  the  de*- 
fenders.    No  doubt  the  word  contractor  is  a  proper  enough  ex- 
pression in  one  sense  of  it,  to  use  to  any  one  who  engages  to 
give  his  services  in  the  way  Watson  had  done,  but  that  will  not 
settle  the  question  of  liability.    Was  this  contract  one  by  which 
the  Dixons  could  devolve  on  those  who  were  to  do  the  work, 
the  responsibilities  they  themselves  had  undertaken  ?    This  is  a 
service,  a  mixed  transaction,  partly  a  contract,  partly  employment, 
which  has  not  taken  the  shape  of  a  distinct  calling.    Callings  of 
this  mixed  description  are  arising  every  day,  which  must  modify 
the  general  rule  founded  on  by  the  defenders.  Rankings  case  comes 
very  near  this.    I  do  not  think,  however,  that  the  mere  use  of 
writing  in  the  engagement  will  transfer  liability ;  nor  will  the 
view  taken  by  the  Court  in  Russell  y.  Macnee  affect  this  case. 
Here  the  injury  is  done  by  a  person  bound  under  a  sub-agree- 
ment to  perform  work  of  a  description  which  has  not  acquired 
such  an  independent  position  that  we  should  be  safe  in  holding 
that  Dixon  and  Company  can  shake  themselves  free  of  their  re- 
sponsibility, for  the  consequences  of  the  act  of  Watson. 

LoBD  CuNiNGHAME.  I  concur.  I  should  deem  it  a  precedent 
altogether  novel  in  law,  and  most  dangerous  in  point  of  example, 
if  tenants  under  a  mutual  contract  between  them  and  the  land- 
lord were  not  liable  for  the  negligence  and  unskiUulness  of  the 
men  employed  under  them,  whether  employed  on  day^s  wagesy  or 
on  a  special  contract  Watson  himself  expressly  swears  that  he 
was  employed  in  taking  out  and  calcining  ironstone  at  Dykehead 
for  Dixon  and  Co.  I  am  not  aware  that  the  defender's  liability  for 
Watson  can  be  denied  on  any  relevant  or  plausible  ground.  The 
defenders  plead  that  they  wrought  the  ironstone  not  by  labourers 
paid  by  the  day,  but  by  Watson  as  a  contactor j  who  is  solely  liable 
for  his  own  negligence  and  wrong.  It  appears  to  me  that  this 
plea  rests  on  a  palpable  fallacy,  inconsistent  with  sound  principles 
of  the  law,  and  with  any  right  precedent  applicable  to  the  case. 
The  landlord  contracted  with  the  Messrs  Dixon  alone ;  they  were, 
eo!  contractoy  liable  to  him  for  every  damage  improperly  sustained 
in  working  the  ironstone ;  and  as  the  tacksmen  could  not  assign 
their  lease,  they  could  not  transfer  the  obligation  to  repur  damage 
wrongfuUy  sustained  to  another,  whom  the  landlord  neither  knew 
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July  8. 1852.  nor  accepted^  and  was  not  asked  to  accept  as  an  obligant.  The 
NiBbet^^^  cases  relied  on  by  the  defenders  were  totally  dissimilar  from  the 
Dixon.  present.    It  would  be  a  serious  doctrine  to  promulgate  that  a 

trading  or  manufacturing  company  is  not  liable  for  serious  and 
gross  injury,  committed  by  negligence  and  unskilfulness  in  works 
going  on  for  their  benefit,  because  they  did  parts  of  their  work  by 
eontracUy  with  humble  and  often  irresponsible  parties.  No 
such  plea  has  ever  been  recognised,  but  the  reverse.  It  is 
sufficient  to  answer,  that  parties  in  the  situation  of  the  de- 
fenders are  bound  to  have  overseers  of  vigilance  and  skill  to  su- 
perintend and  check  the  contractor.  There  was  a  specific 
right  given  to  the  defender's  overseer  to  superintend  the  con- 
tractor here ;  and  if  he  fieuled  in  his  duty,  or  was  too  ignorant 
to  control  what  was  necessary,  the  defenders  are  surely  liable  for 
his  gross  mistake  and  fault.  The  law,  as  immemorially  understood 
and  enforced,  renders  all  employers  liable  for  the  negligence  of 
subordinates  in  whatever  way  they  are  hired  and  paid^  when  not 
constantly  and  strictly  superintended  and  controlled  by  the  chief 
employers  or  their  overseers.  In  the  present  case,  the  obligation 
of  the  principal  tenants,  is  broader  and  more  direct  than  in  most 
cases  of  injury  complained  of  by  third  parties  and  strangers  from 
common  obstructions  and  casualties  occurring  in  places  of  public 
resort.  • 

LoBD  IvoRT  expressed  an  opinion  to  the  same  effect  as  that  of 
the  Lord  President,  and  Lord  Cuninghame. 

The  COTTBT  refiised  to  grant  a  new  trial,  and  ^^  having  heard 
counsel  on  the  import  and  application  of  the  verdict :  Find  that 
in  the  circumstances  disclosed  in  the  evidence,  the  defenders, 
William  Dixon  and  Company,  are  liable  for  the  fault  and  negli- 
gence of  John  Watson,  in  setting  fire  to  the  bin  of  ironstone  re- 
ferred to  in  the  record  under  the  circumstances  which  existed, 
therefore  enter  up  the  verdict  for  the  pursuer,  and  apply  the  same, 
^  decern  against  the  defenders,'  for  the  amount  specified  in  the 
verdict :  Find  the  defenders  liable  in  the  expenses  incurred  by 
the  pursuer,"  &c. 

Hay  and  Pringle^  W.S.,  Pursuer's  Agents. 
Walker  and  Melville,  W.S.,  Defenders'  Agents. 
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FIRST  DIVISION. 
Baibd  and  Othebs  ti.  Boss  and  Others.  No.  364. 

BaUway — Accountmg  with  Shareholders — Expense  of  AppUcatums  to  Par' 
hament — ^A  line  of  railway  was  projected  by  certain  parties,  and  two  un- 
successftil  applications  were  made  to  Parliament  for  a  bill  i-^Held  under 
an  accounting,  in  a  process  of  multiplepoinding  and  exoneration  with 
shareholders  who  had  been  parties  to  the  first  but  not  to  the  second  com- 
pany's contract,  that  the  committee  of  management  were  entitled  to  make 
deduction  fit>m  the  fund  m  mecUo  accordingly,  and  that,  therefore,  they 
were  entitled  to  deduct  the  expenses  of  the  first  but  not  of  the  second  ap- 
plication to  Parliament ;  also  circumstances  in  which  a  sum^ofiered  for 
giving  up  the  project  and  winding  up  the  concern  was  held  not  a  proper 
item  of  deduction  in  such  accounting. 

This  was  a  multiplepoinding  and  exoneration  arising  out  of  a  July  8. 1862. 
railway  undertaking,  arising  under  the  following  circumstances.  .~^^ 
In  the  year  1845,  certain  parties  projected  an  undertaking  for  the  Ross,  &c 
formation  of  a  railway  from  Kilmarnock  to  Ayr,  to  be  called  the 
Ejlmamock  and  Ayr  Direct  Sailway,  and  to  be  made  and  main- 
tained by  a  joint  stock  company.  A  prospectus  was  issued,  and 
the  shares  of  the  proposed  company  were  all  applied  for  and  allo- 
cated, and,  with  few  exceptions,  a  deposit  of  L.2,  10s.,  per  share 
paid  thereon.  The  allottees  thereafter  signed  the  company's  con- 
tract, dated  the  7th  and  8th  days  of  April  1845,  and  received  scrip 
for  the  number  of  shares  for  which  they  had  paid  a  deposit.  The 
capital  of  the  concern  was  declared  by  the  contract  to  be  L.130,000, 
to  be  raised  in  shares  of  L.25  each.  But  under  a  power  to  that 
effect,  the  committee  of  management,  (pursuers  and  raisers,)  in- 
creased the  capital  to  L.180,000.  Of  this  capital,  shares  were 
taken  in,  scrip  issued  to  the  extent,  as  it  appeared,  of  5,985 
shares. 

Under  the  contract  the  pursuers  constituted  th6  committeeof  ma- 
nagement for  carrying  out  the  railway,  until  an  Act  of  Parliament 
should  be  obtained,  when  their  power  would  devolve  on  directors 
to  be  thereby  named.  The  committee  were  to  have  power  to 
cause  surveys  to  be  made,  to  obtain  estimates,  and  make  arrange- 
ments with  land-owners,  railway  companies,  and  others,  to  make 
calls  upon  the  subscribers,  to  apply  the  money  to  the  objects  of 
the  railway,  and  to  invest  the  same,  until  required,  in  Government 
stock  and  other  security,  and  generally  to  adopt  all  such  measures 
as  the  committee  of  management  might  consider  expedient  for 

2u2 
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July  8.^852.  carrying  the  undertaking  into  effect,  and  obtaining  an  Act  or  Acts 

Baird  ^r.   ^^  Parliament  for  that  purpose.    The  contract  further  provided 

Koss,  &c.        that,  in  the  event  of  an  application  being  made  to  Parliament  and 

not  being  successM,  or  in  the  event  of  no  such  application  being 

made,  ail  the  ezpenee  so  incurred  should  be  borne  by  the  several 

subscribers,  rateably  and  proportionally,  according  to  the  number 

of  shares  taken  by  each.    The  committee  of  management  had 

power  to  do  everything  necessary  in  order  to  obtain  the  Act.    A 

bill  was  accordingly  brought  into  Parliament  during  the  session  of 

1846,  but  in  consequence  of  the  opposition  that  was  made,  it  was 

not  proceeded  with.     Thereafter,  another  application  was  made 

to  Parliament  for  a  bill,  and,  agreeably  to  the  standing  orders,  a 

new  subscription  contract  was  entered  itito.    To  this  contract 

it  appeared  that  the  defenders  were  not  parties.    The  case  was 

opened  by  counsel  for  and  agunst  the  bill,  and  various  witnesses 

were  examined  on  the  part  of  the  promoters,  but  at  an  adjourned 

meeting  of  the  Parliamentary  select  committee  it  was  resolved, 

that  no  sufficient  prima  facie  case  had  been  made  out,  and  it  was, 

therefore,  reported  that  the  preamble  was  not  proved.     The  bill 

was  consequently  lost.    It  was  stated  in  the  record,  that  at  a 

meeting  of  shareholders,  held  in  1846,  a  proposal  was  submitted 

to  wind  up  the  concern  in  consequence  of  an  offer  which  bad  been 

made  by  the  Ayrshire  Bailway  Company  to  pay  L.1500  to  meet 

the  expenses  which  had  been  incurred.    This  resolution  appeared 

to  have  been  agreed  to,  but  no  arrangement  to  that  effect  was 

carried  out,  and  the  bill  was  simply  withdrawn. 

The  present  process  was  now  brought,  the  fund  in  medio  being 
stated  by  the  pursuer  to  be  the  balance  remaining  in  their  liands, 
after  deduction  of  the  expenses  connected  with  the  first  applica^ 
tion  to  Parliament,  and  also  the  expenses  of  the  subsequent  ap- 
plication, to  which,  as  stated,  the  defenders  were  not  parties.  The 
pursuers  pleaded  that  they  are  only  bound  to  account  for  the  de- 
posits received,  under  deduction  of  the  proper  and  necessary  ex- 
penses of  the  undertaking. 

The  defenders  objected  that  the  proper  fund  for  distribution  I 

was  the  whole  amount  of  the  funds  originally  paid  up,  and  not  a 
mere  balance  thereof,  and  pleaded  that  in  accounting  with  them 
and  the  other  parties  who  were  subscribers  only  to  the  first  un- 
dertaking, the  pursuers  were  not  entitled  to  take  credit  for,  or  to 
deduct  the  expenses  incurred  in  the  second  undertaking,  in  respect, 
it  was  carried  on  in  virtue  of  a  contract  to  which  the  objectors 
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were  not  parties,  and  in  behalf  of  a  company  of  which  they  were  JtdjS.  1852. 

not  shareholders.  Bf^TSTt. 

The  Lord  Ordinary^  (Wood,)  pronounced  an  interlocutor,  by  Boss,  &c. 
which  he  ^^  Finds^  with  reference  to  the  terms  of  the  subscription 
contract,  dated  the  7th  and  8th  days  of  April  1845,  (No.  411  of 
process,)  and  in  the  circumstances  of  the  case,  as  instructed  by  the 
minutes  of  the  proTisional  committees  or  conmiittee  of  manage- 
ment of  the  proposed  Kilmarnock  and  Ayr  Direct  Railway,  and 
of  the  shareholders  thereof,  and  by  the  letters  and  other  docu- 
ments in  process,  that  in  accounting  for  the  deposits  received  by 
them,  the  raisers  are  entitled  to  take  credit  for  the  expenses  at- 
tending the  first  application  to  Parliament,  without  deduction  of 
the  L.1500  mentioned  in  the  record,  but  not  to  take  credit  for  or 
deduct  any  portion  of  the  expenses  attending,  or  incident  to,  or 
created  by  the  second  application  made  to  Parliament,  founded 
on  in  the  record,  and  decerns." 

To  this  interlocutor  the  Coubt  adhered. 

Penney y  and  the  Soltcitof^Generaly  were  for  the  pursuers,  raisers. 
Wood^  and  the  Lord  Advocate^  for  the  defenders  and  objectors. 

Campbell  ^  Smithy  S.S.C.,  Agents  for  the  Raisers. 
Patrick  Graham^  W.S.,  Agent  for  the  Defenders, 


SECOND  DIVISION. 
Kbrmack  v.  Cadbll.  No.  365. 

Procedure  under  Entail  Amendtnent  Actj  11  and  12  Vict,  c.  SO-^/n/c/i- 
ment — Statute  directory  or  imperative. — Held  that  "  the  date  of  infeflment" 
in  the  Entail  Amendment  Act,  sec.  38,  means  the  date  of  the  instrument 
of  sasine,  and  not  that  of  its  registration,  in  all  infeflments  prior  to  the 
Infeflment  Act  8  and  9  Vict  c.  35  ;  and  that  a  petition  of  disentail  under 
that  section,  setting  forth  the  date  of  the  recording  of  the  sasine  only, 
was  incorrect,  and  all  the  procedure  following  thereon  invalid. 

This  was  a  suspension  of  a  threatened  charge  for  the  price  of  Jvlj9AS52. 
certain  lands  sold  by  Cadell  to  Kermack,  being  part  of  an  en-^^yj^^^  ^^ 
tailed  estate  belonging  to  the  respondent,  but  of  which  an  instru-CadeU. 
ment  of  disentail,  under  1 1  and  12  Vict.,  c.  36,  had  been  executed 
by  him,  to  which  the  authority  of  the  Court  had  been  interponed, 
in  terms  of  the  statute,  duly  recorded.     In  examining  the  pro- 
cedure, however,  the  suspender  subsequently  found  that  in  the 
petition  for  disentail,  the  date  of  the  registration  of  the  respon- 
dent's sasine  in  the  lands  had  been  alone  set  forth,  and  the  present 
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Jnly  9. 1852.  suspeDsion  was  brought  for  the  purpose  of  having  it  tried  whether 
^        ,         this  was  a  sufficient  compliance  with  the  33(1  sec.  of  the  statute, 

Kermack  v.  ,  ,  ,  ,^  . 

CadeU.  r'equiring  that  the  petition  ^*  shall  set  forth  Uie  date  of  the  peti- 

tioner's infeftment  therein,  if  any  be." 

At  the  desire  of  the  parties,  the  Lord  Ordinary  reported  the 
case  to  the  Second  Division,  by  whom  it  was  ordered  to  be  beard 
before  both  Divisions. 

£.  F,  Maitland  and  the  Dean  of  Faculty^  for  the  respondent. 
In  this  petition,  the  ordinary  procedure  of  intimation,  &c.,  was 
regularly  carried  through,  and  whether  a  flaw  discovered  in  the 
course  of  it  might  have  been  ordered  to  have  been  amended,  it  is 
too  late  to  object  to  it  now,  after  the  authority  of  the  Court  has 
been  duly  interponed.  Besides,  the  words  of  the  clause  are 
directory  only,  and  not  imperative,  and,  therefore,  neglect  of  them, 
by  a  well-known  rule  in  the  construction  of  statutes,  does  not 
invalidate  the  proceedings.  But,  in  truth,  the  words  of  the  sta- 
tute have  been  actually  as  well  as  virtually  complied  with.  In- 
feftment is  a  wide  word,  consisting  of  several  distinct  acts, — the 
delivery  of  the  symbols,  the  executing  of  the  instrument  of  sasine, 
and  the  recording  it.  To  the  validity  of  all  the  former  the  latter 
is  absolutely  essential ;  it  is  necessary  to  complete  the  infeftment ; 
and  therefore,  as  the  most  important  date  of  the  whole,  as  well  as 
the  most  useful  for  discovering  the  deed,  it  is  the  most  proper  date 
to  be  given.  Kibbles  v.  Stevenson^  5  W.  and  S.  Appeals,  553  ; 
Moff.  of  Brechin,  1 1th  Dec.  1840,  3  D.  216  ;  Yotmff,  1 1th  March 
1847,  9  D.  932.  In  1845,  by  fil9  Vict.,  c.  35,  the  Legislature 
declared  that  the  date  of  the  recording  was  to  be  held  as  the  date 
of  the  sasine  in  all  time  coming,  and  not  merely  in  the  case  of 
Sasines  made  after  that  act.  And  even  though  it  should  be  held 
entirely  prospective,  it  shews,  that  at  that  time  it  was  considered 
that  infeftment  was  a  word  comprehending  the  act  of  registration, 
a:8  well  as  that  of  the  delivery  of  the  symbols. 

Donaldson,  and  the  Solicitor- General^  for  the  suspender.  No 
distinction  exists  betwixt  the  provision  in  question  and  the  others 
required  by  the  statute,  which  are  obviously  imperative.  This 
matter  is  solely  regulated  by  the  statute,  which  must  therefore 
be  specifically  followed,  any  departure  from  it  being  incurable. 
Infeftment  may  include,  in  its  widest  sense,  all  acts  that  flow 
from  the  superior,  but  recording  is  not  one  of  them,  and  no 
authority  has  been  adduced  for  holding  the  date  of  it  as  the  date 
of  the  act  recorded.  The  publication  of  the  act  is  required  by 
statute^  but  the  date  of  publication  is  not  madc^  and  cannot  be 


No.  365.  COURT  OF  SESSION.  lOll 

called  the  date  of  the  act  published.      If  a  man  under  the  old  July  9. 1852. 
law  had  died  after  sashie  had  been  taken,  but  before  it  was  re-^*"^^*'^ 
corded,  would  it  have  been  held,  supposing  it  to  have  been  after- CadelL 
wards  recorded  within  sixty  days  after  its  being  taken,  that  he  died 
uninfeft.     There  is  no  authority  to  that  effect.     By  the  recent 
Act,  for  the  first  time  recording  is  made  to  be  the  date  of  infeft- 
ment,  which  bears  then  no  other ;  but  this  relates  only  to  infeft- 
ments  to  be  taken  subsequently  to  the  passing  of  the  Act. 

Lord  Prbsidbnt.  I  must  hold  this  objection  to  be  well- 
founded.  The  statute  provides  a  method  to  be  followed,  and  if 
it  is  not  followed,  we  have  no  jurisdiction  under  the  statute.  I 
cannot  distinguish  between  the  language  employed  in  one  clause, 
and  that  employed  in  another  clause  of  this  section,  as  in  part 
imperative  and  in  part  directory.  The  requirement  to  set  forth 
the  tailzie  is  imperative,  and  the  requirement  which  follows  to  set 
forth  the  date  of  infeftment  is  governed  by  the  same  word  **  shall," 
and  is  no  less  imperative.  A  failure  to  do  so  must  invalidate  the 
whole.  The  question  is,  therefore,  as  to  the  meaning  of  the  word 
^*  infeftment"  It  is  sometimes  more  or  less  extensive,  but  I  think 
here  it  means  the  instrument  of  sasine,  or  the  giving  of  sasine — ^of 
both  of  which  the  date  is  one.  According  to  the  petitioner,  the 
whole  act  of  infeftment  has  two  dates ;  but  the  statute  requires  only 
one,  and  I  think  that  one  is  the  date  of  the  instrument.  The  Act  of 
1845  supports  this  view  strongly ;  for  if  the  date  of  recording  had 
always  been  held  to  be  that  of  the  infeftment,  it  would  not  have 
needed  that  Act  to  make  it  so. 

Lord  Justice-Clbrk.  I  concur.  All  the  requirements  of  the 
statute  are  imperative.  No  equipollent  can  be  admitted  in  a 
modem  statute.  It  was  not  on  that  point  that  we  requested  the 
assistance  of  our  brethren.  As  to  the  question  of  the  meaning  of 
infeftment,  I  hold  it,  m  this  statute,  to  be  obviously  that  of  the 
sasine,  not  of  that  which  may  be  subsequently  done  to  it. 

Lord  Mbdwtn.  I  have  some  doubts.  I  think  the  object  of 
the  Legislature  was  to  give  the  means  of  examining  the  documents 
referred  to,  which  is  more  fully  accomplished  by  giving  the  date  of 
their  registration  than  of  themselves. 

Lord  Cockburn  concurred  with  the  Lord  President. 

Lord  Cuninghamb  agreed  with  Lord  Medwyn.  Holding  "  in- 
feftment" to  be  a  word  of  wide  signification,  including  more  acts 
than  one,  he  was  disposed,  where  only  one  date  was  required,  to 
select  that  date  which  would  be  most  serviceable  in  fulfilling  the 
intentions  of  the  Legislature  regarding  it. 
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July  9. 1852.      LoROs  MuRRAT  And  IvoRY  coDcuTred  with  the  Lord  President* 
Kermack  v.        Note  passed. 

/.  ^  W.  R,  Kermacky  W.S.  Suspender's  Agents. 
Hughes  and  Myhe^  W.S.,  Respondent's  Agents. 


Note* — In  a  subsequent  case  in  the  Second  Division,  the  Lori^ 
Justice-Clerk  remarked,  that  the  proper  way  to  set  forth  a 
sasine  under  the  Infeftment  Act  of  1845  is  as  <^  of  date  and  recorded 
the  day  of  ." 


FIRST  DIVISION. 

No.  366.      Caledonian  and  Dumbartonshire  Railway  Company  v. 

COLQUHOUN. 

Process — ^Amendment  of  Libel, — ^An  action  was  raised  to  compel  the 
formation  of  a  railway  under  a  specified  statute, — wliich  statute,  however, 
had  been  partially  repealed  by  a  subsequent  statute.  Defences  having 
been  lodged,  the  libel  was  allowed  to  be  amended,  to  the  effect  of  intro- 
ducing a  reference  to  the  second  statute  in  the  summons  as  a  ground  of 
action. 

J  illy  10. 1852.  This  case  came  before  the  Court  on  the  competency  of  an 
c  1  d  ian  &  ftDi®^d°*Gnt  of  the  libel.  It  was  an  action  of  declarator,  im- 
Diimbarton  plement,  and  damages,  at  the  instance  of  Colquhoun  agtdnst 
ColqTihoun!  ^^  tl^®  Caledonian  and  Dumbartonshire  Railway  Company.  The 
summons  contained  a  declaratory  conclusion  to  have  the  railway 
company  ordained  to  make  a  railway  between  certain  specified 
points,  ^'  all  in  terms  of  the  Act  of  Parliament  passed  in  the  9th 
and  10th  years  of  our  reign,  entituled,"  &c. ;  and  in  case  of  fi&il- 
ure,  to  make  reparation  to  the  pursuer  for  the  loss,  injury,  and 
damage  which  he  may  sustain  in  consequence.  The  Act  9  and  10 
Vict,  had  been  partially  repealed  by  a  subsequent  statute.  To 
this  summons  defences  were  lodged,  and  the  pursuer  now  proposed 
to  amend  the  libel,  by  inserting  after  the  reference  to  the  Act  9 
and  10  Vict,  the  following  words : — ^^  And  also  of  the  Act  passed 
in  the  year  1847,  intituled,  ^  The  Caledonian  and  Dumbartonshire 
Junction  Railway  (Deviation  and  Branches)  Act,  1847,  in  so  far 
as  the  same  varies  or  modifies  the  said  first  mentioned  Act.^' 

The  Lord  Ordinary  (Wood)  having  sustained  the  amendment^ 
the  defenders  reclaimed. 

iV.  C,  CampbeU  and  the  Lord  Advocate,  for  the  recltumeis.   This 
amendment  is  incompetent,  being  a  material  alteration  of  the  con- 
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elusions  of  the  action.    The  first  statute  was  partially  repealed  by*^"!^^^'^, 
a  subsequent  statute.    Now  this  summons  asks  us  to  make  a  rail- Caledonian  & 
way  according  to  a  particular  line,  and  to  particular  places.     Our^"?^^*^^°^  ^ 
answer  is^  we  cannot  do  so^  for  the  statute  founded  on  as  author- Coiquhonn. 
ising  us  to  do  so  is  repealed  to  a  certain  extent  by  a  subsequent 
statute ;  and  the  line  under  this  last  statute  is  not  the  same  line 
as  under  the  first.     The  pursuer  now  founding  on  this  repealing 
statute,  asks  us  to  make  the  railway,  not  according  to  the  first 
Act,  but  according  to  the  first  Act  as  varied,  altered,  and  modified 
by  the  second. 

T.  Mackenzie  and  Penney^  for  the  respondent  (pursuer.) 

The  Lord  Pbesident.  The  important  interest  the  defenders 
have  in  excluding  this  amendment  is  very  clear,  for  their  answer 
to  the  summons  is,  our  powers  under  the  first  Act  have  expired  i 
and  if  you  had  asked  us  in  1841  to  do  what  you  now  ask  us  to 
do  in  1852,  we  would  have  been  in  a  condition  to  do  so.  But  it 
does  not  appear  to  me  to  be  going  beyond  what  has  been  done  in 
other  cases  to  grant  this  amendment  of  the  libel,  and  I  do  not 
think  it  precludes  what  is  stated  to  be  the  main  defence  of  this 
action. 

LoBD  CuNiNGHAME.  I  concur.  There  is  here  no  proposed 
alteration  of  the  conclusions  of  the  summons ;  but  the  pursuer 
proposes  to  add  an  amendment,  setting  forth  his  claim  as  conform, 
not  only  to  the  first  Act,  ^^  but  also  to  an  Act  continuing  the 
preceding,"  or  to  the  same  effect  in  1847.  If,  as  the  defenders 
say,  this  is  introducing  a  new  and  different  railway,  they  will  have 
a  conclusive  plea  on  the  merits*  I  think  that  the  pursuer  might 
have  founded  on  the  statute,  without  any  amendment  of  the  libel. 
I  have  rarely  seen  one  proposed  more  competently,  or  under  more 
reasonable  circumstances. 

Lord  Ivobt.  I  am  glad  that  the  Court  has  been  able  to  come 
to  a  conclusion  which  relieves  me  of  all  responsibility  in  the  opinion 
which  I  am  to  deliver;  for  the  amendment  goes  further  than 
any  amendment  I  have  ever  seen.  If  the  Act  of  1847  only 
extended  the  powers  of  the  previous  Act,  I  would  not  differ ;  but 
here  are  two  Acts  and  two  railways.  The  Act  of  1847  prohibits 
the  railway  under  the  previous  Act.  Now  I  think  the  party  when 
he  proposes  to  amend  his  summons,  must  bring  his  case  in  such  a 
way  that  there  can  be  no  difficulty  in  knowing  what  he  intends. 
Is  it  the  railway  under  the  Act  1847,  or  the  previous  Act,  that  he 
wishes  made  ?  What  is  it  that  he  proposes  to  do  ?  It  is  not  a 
modification  of  one  thing  or  another.   It  is  a  new  ground  of  action, 
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July  10. 1852.  and  which  the  party  may  be  or  not  entitled  to  insist  in,  according 

Caledon'     &  *^  circumstances.    Now  it  is  not  clear  to  my  mind,  that  as  the 

Dumbarton     action  was  originally  brought,  the  party  would  not  have  a  good 

Colquhoun!  '^  S"*^^^^  ^^  defence,  to  the  effect  of  having  the  action  thrown  out, 

as  concluding  for  the  performance  of  what  could  not  be  done ; 

and  if  that  be  so,  are  we  to  deprive  them  of  that  defence  by  the 

change  in  the  libelling  of  the  action,  which  is  now  attempted  ? 

If  they  would  have  been  entitled  to  throw  the  action  out  at  first, 

it  was  because  it  was  ill  laid ;  and  therefore  if  so,  is  it  within 

the  course  which  the  Court  has  usually  followed,  to  allow  the 

party  to  make  an  incompetent  action  a  good  action  ?  If  I  am 

right  in  thinking  that  the  defence  of  the  party  as  to  the  original 

action  was  good  enough  to  throw  it  out,  then  the  pursuer  is  not 

entitled  to  amend  that  position  by  the  introduction  of  another 

statute,  as  he  now  proposes  to  do. 

The  Court,  therefore,  (Lord  Ivory  dissenting,)  "refuse  the  desire 
of  the  reclaiming  note,  and  adhere  to  the  interlocutor  of  the  Lord 
Ordinary,  in  so  iar  as  it  sustains  the  amendment  of  the  libel,  and 
finds  the  pursuers  liable  in  the  expenses  incurred  in  consequence 
thereof.  Remit  to  the  Lord  Ordinary,  in  order  that  he  may  allow 
an  amendment  of  the  defences,  with  power  to  his  Lordship  to  dis- 
pose of  all  questions  of  expenses  incurred  under  this  discussion 
upon  the  reclaiming  note,  and  other  expenses  not  hitherto  dis- 
posed of." 

Otbrnn^Craigs^  Dalziel,  and  Brodiey  W.S.,  Beclaimers'  Agents. 
Gibson  and  Fraser,  W.S.,  Respondent's  Agents. 


SECOND  DIVISION. 
No.  367.  Robertson  or  Rennie  ».  Blackwood's  Tbustbes. 

Title  Deeds — Law  AgenCe  Hypothec — Heritable  Creditor. — An  heritable 
proprietor  iB  not  entitled  to  stop  a  sale  of  the  property  in  course  of  be- 
ing carried  through  by  the  creditor  in  a  common  bond  and  disposition 
in  security,  on  the  ground  that  he  is  willing  to  pay  the  debt  on  deliveiy 
of  the  titles — he  not  alleging  that  the  titles  ever  were  delivered  to  the 
creditor,  at  least  in  that  character,  and  the  creditor's  agent  holding  them 
in  security  for  a  separate  debt  due  to  him  firom  the  estate. 

July  10. 1852.     Certain  property  in  Edinburgh  was  conveyed  to  trustees  for  be- 
^y^'    hoof  of  Mrs  Robertson  or  Rennie,  and  her  children.     An  herit^ 
i;.  Blackwood's  able  debt  existed  over  the  property,  in  which  Blackwood's  trustees 
Trustees.        were  creditors.     It  was  constituted  by  an  ordinary  bond  and  dis- 
position in  security,  containing  the  usual  clause  of  delivery  of  the 
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titles,  but  it  did  not  appear,  and  was  denied  by  the  respondents,  July  lo.  1852. 

that  they  ever  obtained  possession  of  them.     Robertson's  trust    ^^v^^ 

having  failed,  Mr  Crawford  was  appointed  eurator  ^oni^  on  the,;. Blackwood's 

estate,  and  in  that  capacity  obtained  custody  of  the  title-deeds,  T™**®®*- 

which  he  continued,  after  exoneration  from  the  curatory,  to  hold 

in  security  of  a  debt  the  estate  had  incurred  to  himself.     He  had, 

in  the  meantime,  become  a  partner  of  Mr  Eraser,  W.S.,  the  agent 

for  Blackwood's  trustees.    The  trustees  having  called  up  the  debt, 

and  not  receiving  payment,  proceeded  to  exercise  their  powers 

under  the  bond,  of  exposing  the  estate  to  sale.    Mrs  Rennie 

offered  payment  on  delivery  of  the  titles,  which  was  refused  by 

Messrs  Fraser  and  Crawford,  the  agents  for  Blackwood's  trustees, 

on  the  ground  that  they  were  not  in  their  hands  in  that  capacity. 

Mrs  Rennie  then  presented  a  note  of  suspension  and  interdict 

against  the  sale  proceeding. 

Lord  Anderson,  Ordinary  on  the  Bills,  refused  the  note,  and 
against  this  interlocutor  Mrs  Rennie  reclaimed. 

Maidmentj  for  reclaimer.  The  creditors  having  been  entitled 
to  obtain  the  title-deeds  from  the  debtor,  in  virtue  of  the  bond  in 
security,  must  be  held  to  have  them  now.  They  were  bound  to 
obtain  possession  of  them  before  advertising  a  sale,  since  it  could 
not  be  carried  through  without  delivering  them  to  the  purchaser. 
They  were  equally  bound  to  deliver  them  to  the  reclaimer,  on  her 
offer  to  pay  up  the  debt. 

T.  Mackenzie^  for  the  respondents,  was  not  called  upon. 

Lord  Justice-Clerk.  The  reclaimers  have  entirely  mistaken 
their  remedy,  and  brought  the  wrong  parties  into  Court.  The 
proper  course  would  have  been  to  have  presented  a  petition  to  this 
Court,  or  to  the  Sheriff,  for  delivery  of  the  titles.  The  whole 
statement  made  is  an  allegation  of  collusive  and  improper  con- 
duct on  the  part  of  Crawford,  the  curator  bonis^  and  Fraser.  If 
that  be  true,  it  may  be  corrected  by  complaint  to  this  Court.  But 
though  bondholders  may  be  entitled,  they  are  not  bound  to  ob- 
tain possession  of  the  title-deeds  of  the  estate  over  which  their 
security  extends,  and  if  they  have  them  not,  they  are  under  no 
obligation  to  make  them  furthcoming  to  the  debtor.  They  are 
perfectly  entitled  to  carry  through  a  sale  without  them,  if  they 
can  find  a  purchaser. 

The  other  Judges  concurred,  and  the  Court  adhered. 

John  Cosens,  W.S.,  Agent  for  Reclaimer. 
John  Auldj  W.S.,  Agent  for  Respondents. 
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SECOND  DIVISION. 
No.  368.  MiLLBR  and  Patbrson  ».  M^Nair. 

Principal  and  Agent^FacMfr's  Lien — Compensation — Retention — Bank- 
rupt— Competition, — ^A  commission-agent,  in  whose  hands  goods  had  been 
placed  for  sale,  sold  them  without  disclosing  his  principal.  Afterwards 
he  went  to  the  purchaser,  along  with  the  principal,  whom  he  then  dis- 
closed, and  desired  a  bill  for  the  price  to  be  granted  in  favour  of  the 
principal.  Before  the  bill  was  delivered  the  agent  interposed,  desiring 
it  not  to  be  delivered^  but  that  it  and  the  price  should  be  held  for  be- 
hoof of  himself.  The  principal  having  become  bankrupt,  a  mnltiple- 
poinding  was  raised  by  the  purchaser  to  settle  whether  the  agent  or  the 
trustee  on  the  principal's  estate  was  entitled  to  the  price.  The  agent 
claimed  to  be  preferred,  in  respect  that  the  bankrupt  had  been  indebted 
to  him  in  the  price  of  certain  goods  purchased  from  him  previous  to  the 
sale  on  account  of  which  the  bill  was  granted  i—Heldj  in  the  circum- 
stances, that  the  claim  of  the  agent  was  unfounded. 

July  10. 1852.  Miller  and  Paterson,  commission-agents  in  Glasgow,  were  em- 
Miiicr  &c  ployed  by  Clarke  and  Co.  to  sell  certain  goods.  The  goods  were 
V,  M'Nair.  sold  to  Smith  and  Co.  before  Clarke  and  Co.  had  acquired  them, 
or  were  in  possession,  but  Clarke  and  Co.  purchased  the  goods 
from  another  bouse  to  make  good  the  sale  by  Miller  and  Paterson, 
and  forwarded  them  to  Smith  and  Co.,  who  had  been  reported  as 
purchasers,  under  charge  of  a  porter  of  Smith  and  Paterson.  In 
the  meantime,  none  of  the  principals  were  disclosed.  Smith  and 
Co.,  the  purchasers,  inspected  the  goods — and,  finding  a  con- 
siderable lot  deficient  in  quality,  returned  them  to  Miller  and 
Paterson,  whom  alone  they  then  knew  in  the  transaction..  Miller 
and  Paterson,  with  the  knowledge  of  Clarke  and  Co.,  sent  them 
to  the  house  which  had  furnished  them,  by  whom  they  were  re- 
placed, and  the  goods  selected  for  that  purpose  were  transmitted 
to  Miller  and  Paterson,  in  whose  warehouse  they  were  again 
examined,  and  by  them  ultimately  forwarded  to  Smith  and  Co. 
The  transaction  with  Smith  and  Co.  was  concluded  upon  the  8th 
of  February  1850,  the  condition  of  the  sale  being,  that  Smith  and 
Co.  were  to  pay  by  bill  at  four  months'  date.  A  few  days  after- 
wards, namely,  on  the  11th  of  February  1850,  Miller,  of  the 
firm  of  Miller  and  Paterson,  along  with  Mr  M'Lellan,  a  part^ 
Iter  of  Clarke  and  Co.,  came  to  the  office  of  Smith  and  Co., 
and,  dbclosing  Clarke  and  Company  to  Smith  and  Company 
as  the  sellers,  authorised  them  to  draw  a  bill  in  favour  of  Clarke 
and  Co.  for  the  price.     The  bill  was  accordingly  made  out  by 
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(Rankin)  the  clerk  of  Smith  and  Co.,  (signed  by  M^Lellan,  per  July  lo.  I8(i2, 
pro.  Clarke  and  Co.),  and  was  by  him  sent  to  London  for  the  s^g-^.^     o 
nature  of  Mr  Smith,  who  was  there  at  that  time,  without  having  o.  M*Kair. 
l^ft  any  power  to  accept  bills  or  grant  promissory-notes  in  the 
name  of  the  firm.    Before  the  bill  came  down  from  London  to 
Smith  and  Co's  clerk,  Miller  and  Paterson  interposed,  instructing 
Smith  and  Co.  not  to  grant  the  bill  or  note  to  Clarke  and  Co., 
but  to  hold  it  and  the  price  of  the  goods  for  behoof  of  them, 
Miller  and  Paterson. 

Clarke  and  Co.  soon  after  became  bankrupt,  and  the  claimant 
M^Nair  has  since  been  confirmed  as  trustee  on  their  estate. 
Smith  and  Co.  raised  the  present  process  of  multiplepoinding. 
The  object  of  the  competition  was  the  bill  or  note,  and  now  the 
price  of  the  goods.      The  competing  parties  are  M^Nair,  as 
trustee  on  Clarke  and  Co's.  estate,  and  Miller  and  Paterson, 
who  contend  that  they,  as  factors  and  commission-agents,  had 
a  ^lien  over  the  goods — that  this  lien  had  not  been  effectually 
waived  by  the  disclosure  of  Clarke  and  Co.  as  principals  in 
the  sale,  or  by  the  direction  to  make  out  in  their  name  the 
bill  or  note  for  the  price,   such  direction  being  recalled  be^ 
fore  delivery  of  the  bill  or  note — and  that,  in  consequence  of 
the  bankruptcy  of  Clarke  and  Co.,  they  are  entitled  to  enforce 
their  right  of  lien  or  retention  over  the  price,  in  security  of  any 
debt  due  to  them  by  Clarke  and  Co.     The  specific  debt  on  which 
they  claim  retention  is  the  price  of  certain  goods  which  they  sold 
to  Clarke  and  Co.,  by  a  separate  transaction,  in  January  and 
February  1850,  in  their  own  name  and  on  their  own  account, 
although  their  general  business  was  that  of  commission-agents. 

The  Lord  Ordinary  (Rutherfurd)  found  that  any  right  of  lien 
arising  from  the  custody  or  possession  of  the  goods  was  not  waived 
or  relinquished  by  Miller  and  Paterson;  and  in  point  of  law, 
*^  that  the  debt  consisting  of  the  prices  of  the  parcels  furnished 
by  Miller  and   Paterson   to  Clarke  and   Co.,  is  not  covered 
by   any  right  of   retention  or  lien  competent  to    Miller  and 
Paterson — and  that  there  is  no  room  for  compensation :  There- 
fore, ranks  and  prefers  the  claimant  M'Nair,  trustee  on  the 
sequestrated  estate  of  Clarke  and  Co.,  in  terms  of  his  claim,  and 
decerns ;  reserving  to  Miller  and  Paterson  to  claim  on  the  seques- 
trated estate  of  Clarke  and  Co.  as  accords.*'  In  his  note  he  says, 
that  he  is  of  opinion  that  Miller  and  Paterson  had  suflScient  pos- 
session to  create  a  right  of  lien,  and  that  this  lien  attached  to 
the  price  in  the  hands  of  Smith  and  Co.,  nor  was  it  destroyed  by 
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July  10. 1852.  merely  disclosing  the  principals,  or  even  by  the  direction  to  make 
"^  T^^    out  the  bill  in  their  name  ;  because,  before  the  UU  was  delivered^ 

V.  M<Nair.  Miller  and  Paterson  interfered  to  prevent  any  alteration  in  the 
possession  by  which  their  security  might  be  a^cted.  But  be 
conceives  that  all  this  discussion  is  useless,  because  he  cannot 
hold  that  the  debt  is  one  which  falls  under,  or  is  covered  by,  the 
lien  of  a  factor.  The  debt  for  which  retention  is  sought,  is  not 
for  advances  by  Miller  and  Paterson  as  fieu^rs,  nor  for  anything 
that  can  properly  be  considered  as  falling  under  the  factor's  lien, 
whether  special  or  general.  The  price  due  to  Clarke  and  Co. 
never  was  in  the  hands  of  Miller  and  Paterson,  so  as  to  create  a 
direct  debt  between  them  and  Clarke  and  Co.^  and  so  effect  a  proper 
concttrsus  debiti  et  crediiu  Miller  and  Paterson  had  nothing  but 
their  lien  over  the  price,  in  consequence  of  having  transacted  as 
factors.  The  bankruptcy  will  not  enlarge  that  security,  nor  con- 
vert the  case  into  one  of  compensation.  And  the  question  comes 
just  to  be,  whether  Miller  and  Paterson  can  retain,  not  for  ad- 
vances made  by  them  on  this  specific  parcel  of  goods,  not  for  their 
general  advances  as  factors,  but  for  the  price  t>f  goods  which  they 
had  sold  in  their  own  name.  The  Lord  Ordinary  thought  not. 
Miller  and  Paterson  reclaimed. 

Mackenzie  and  Deas^  for  the  reclaimers.  The  reclaimers  sold 
goods  consigned  to  them  for  sale,  not  as  factors,  but  principals. 
The  price,  therefore,  was  payable  to  themselves,  and  they  could 
have  refused  delivery  of  the  goods  until  it  was  paid.  So  again, 
against  the  principals,  their  right  was,  that  the  price  should  pass 
through  them ;  and  against  the  demand  for  payment,  they  were 
entitled  to  set  off  debts  due  to  them  by  the  principal.  It  is  a 
mistake  to  say  the  only  debts  which  a  factor  can  so  set  off  against 
his  principal  are  proper  factorial  debts.  The  factor's  right  is 
good  in  regard  to  all  claims  against  his  principal.  For  the  right, 
though  called  the  factor's  lien,  is  not  properly  lien  or  retention, 
but  rather  compensation,  and  is  based  on  the  principle  of  concurstis 
debiti  et  crediti.  The  fact  that  Clarke  and  Co.  had  become  insol- 
vent could  make  no  difference  on  the  rights  of  the  factors.  Then 
if  the  factors  had  this  right,  the  question  remains,  if  they  bad 
waived  it-  They  have  not.  The  bill  in  name  of  Clarke  and  Co. 
was  countermanded  the  very  day  after  it  was  consented  to  ;  and 
the  original  consent  that  it  should  be  so  drawn  was  a  mere  gratui- 
tous promise,  which  was  undoubtedly  revocable.  Drinkwaterj  1 
Cooper's  Rep.  251;  2  Bell's  Com.  114-116;  Ersk.  3,  4,  21; 
Johnson,  14th  Nov.  1818,  F.  C. 
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White  and  Sandfard,  for  M^Nair.  It  is  said  that  the  factors'  right  July  10. 1852. 
is  not  so  much  lien  as  compensation,  and  therefore  acts  as  a  set  off  w-rT^^T*"^ 
against  all  debts  by  the  principal.  But  compensation  is  impossible  v.  M*Nair. 
without  possession.  Whatever  might  have  been  the  rights  of  par- 
ties had  the  price  actually  got  into  the  hands  of  the  factors,  that  is 
not  the  state  of  matters  here,  and  there  is  no  room  for  the  plea  of 
compensation.  The  only  possible  plea,  therefore,  is  one  of  lien. 
Now  the  moment  the  principals  in  the  sale  were  dbclosed,  it  was 
to  them  the  price  fell  to  be  paid,  and  it  could  only  be  claimed  by  the 
factors  on  the  ground  that  they  had  a  lien  over  it.  But  they  could 
not  plead  lien  in  the  present  case,  dince  the  debt  on  which  their 
claim  is  founded  was  not  a  factorial  but  a  general  one.  At  any 
rate,  any  right  they  had  must  be  held  to  have  been  waived  by  the 
direction  given  to  draw  the  bill  in  name  of  the  principals ;  Bus- 
sell  on  Factory,  p.  245;  Humphrey ^  2  Carr  and  Kirw.,  152; 
Bell's  Prin.,  §§  205,  1446,  1448;  Cross  on  Lien,  15,  16,  47; 
Houghton,  3  Bos.  and  Pull.,  485 ;  1  Bell's  Com.  478 ;  2  Bell's 
Com.  93,  117;  Jacobf  5  Bing.  130;  Stewarts  and  Fletcher  v* 
M'Greffor,  19  th  May  1829. 

.  Lord  Justicb-Clbrk.  I  concur  with  the  Lord  Ordinary  in 
holding,  that  the  trustee  on  the  estate  of  Clarke  and  Co.  must  be 
preferred.  But  I  proceed  on  a  different  view  of  the  case.  A 
factor  acting,  as  Miller  and  Paterson  did,  for  the  owner  of  goods 
which  he  is  commissioned  to  sell,  may  be  in  three  different  situa- 
tions on  the  bankruptcy  of  the  owner,  if  the  transaction  has  not 
been  settled  by  payment  to  the  latter.  1.  He  may  still  have 
possession  of  the  goods,  and  in  that  case  he  has  a  lien.  In  the 
law  of  Scotland,  Uen,  to  be  effectual,  implies  continued  possession 
of  the  goods  or  article  in  question,  unless  by  contract  the  pos- 
session has  been  given  up  under  the  reservation  of  the  right  of 
lien.  2.  The  factor  may  have  received  the  price.  In  that  case, 
he  has  the  benefit  of  retention  when  called  upon  to  make  pay- 
ment,— a  right  which  is  only  available  when  the  party  has  the  sum 
actually  in  his  hands.  In  the  cases  of  balancing  accounts  in  bank- 
ruptcy, the  factor  is  supposed  to  have  the  price  in  his  hands,  or 
in  his  control,  by  possession  of  the  bills.  If  he  has  only  a  per- 
sonal claim,  I  am  not  prepared  to  admit  that  the  factor's  claim  is 
the  same.  3.  The  thurd  situation  is  that  of  a  right  to  demand 
payment  of  the  goods  which  the  factor  has  sold  in  his  own  name. 
Now,  I  am  not  aware  that  the  law  has  ever  placed  that  right  on 
the  same  footing  with  a  lien  over  the  goods.  No  doubt,  if  the 
special  contract  on  which  the  factor  acted  had  appropriated,  by 
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Jaly  10. 1852.  the  act  of  the  owner  of  the  goods,  their  price  to  a  special  purpose 
y^^'^'^"^    in  which  the  factor  was  mterested  and  on  which  he  relied,  in 

V.  M^Nair.  another  onerous  transaction-^-as.  in  the  case  of  Drinkwater — ^the 
trustee  on  the  bankruptcy  of  the  owner  may  be  subject  to  that 
equity,  and  cannot  demand  the  price  so  as  to  defeat  a  right  created 
by  the  contract  of  the  owner.  But  that  is  the  result  of  special 
contract.  If  there  is  no  such  contract  as  to  the  appropriation  of 
the  price,  then  the  personal  right  to  demand  the  price  from  the 
buyer  may  be  defeated,  like  most  other  personal  claims,  by  the 
trustee  on  bankruptcy.  On  the  one  hand,  I  am  not  prepared  to 
hold  that  the  factor  has  any  lien  over  the  price  which  he  has  not 
received,  nor  the  benefit  of  the  doctrine  of  retention ;  and,  on  the 
other  hand,  if  he  has  a  lien  over  the  price,  or  the  benefit  of  the 
right  of  retention,  I  am  not  prepared  to  hold  that,  on  bankruptcy, 
and  on  the  balancing  of  accounts  which  that  event  requires,  the 
price  held  to  be  in  his  hands  can  be  taken  out  of  his  hands  when 
the  bankrupt  owes  him  a  sum  of  money  for  goods  which  he  had 
bought  from  him,  whether  that  purchase  was  properly  within  the 
actual  factorial  employment  or  not.  But  on  these  two  points, 
especially  on  the  latter,  I  reserve  my  opinion ; — on  the  former,  I 
certainly  at  present  entertain  little  doubt.  But  I  do  not  think 
that  the  case  as  it  stands  on  the  actual  facts  proved,  raises  either 
of  these  questions.  Immediately  after  the  sale,  one  of  the  re- 
claimers goes  along  with  one  of  the  owners,  to  the  purchasers, 
dbcloses  the  name  of  the  owners  as  the  principals  on  whose 
account  and  for  whose  behoof  the  factors  sold,  and  desires 
the  purchasers  to  settle  the  account  with  the  owners  by  pay- 
ment to  them,  and  with  their  knowledge  and  consent,  a  bill 
is  drawn  by  the  owners,  and  sent  to  the  leading  member  of  the 
house  which  bought  (then  in  London),  for  acceptance.  The 
result  of  this  proceeding  is  conclusive*  The  bill  is  the  pro- 
perty of  Clarke  and  Co.,  and  cannot  be  withheld  from  them.  By 
the  desire  of  the  factors,  the  price  is  put  into  this  form,  and  under 
that  document,  and  the  bill  must  have  its  course.  The  factor  may 
or  may  not,  in  transacting  with  his  principal,  stand  on  his  right 
to  demand  payment  of  the  price.  But  if  at, the  time  he  gave  up 
his  claim,  and  allowed  the  principal  to  demand  a  settlement  for 
himself,  he  must  abide  the  result.  In  this  case  he  desires  the 
purchasers  to  account  to  the  owners.  The  result  is,  that  the 
factor  is  withdrawn  as  an  interposed  party  between  the  owner 
and  buyer.  Not  only  is  the  owner  made  known  by  the  act  of  the 
partner,  but  by  the  direction  of  the  factor  to  the  buyer  to  account 


No.  368.  COURT  OF  SESSION,  1021 

for  the  price  to  the  owner,  there  remain  only  owner  and  buyer ;  July  lo.  1852. 
the  right  of  the  seller  is  then  direct  and  unqualified  against  the    .^^v^^ 
buyer,  and  the  obligation  of  the  latter  to  the  seller,  direct,  unqua-  „,  M'Nair. 
lified,  and  peremptory.     Then  the  settlement  does  take  place — ^for 
granting  a  bill  is  complete  settlement  in  terms  of  the  sale — which 
was  by  bill  at  four  months.     The  attempt  of  the  factor,  after  such 
setdement,  to  revive  the  personal  claim  which  he  gave  up,  is 
wholly  incompetent. 

Lord  Mbdwtn.     I  have  not  often  found  more  difficulty  in  arriv- 
ing at  an  opinion  in  any  case  than  I  have  done  in  this.     I  think 
there  is  no  state  of  facts  here  similar  to  what  arose  in  the  case  of 
Harper  and  Fatddsj  which  presents  the  first  original  form  of  a 
factor's  lien — ^that  is,  a  right  of  retaining  the  goods  put  into  the 
factor's  hands,  till  some  expense  incurred  to  him  or  by  him  to  an- 
other, on  account  of  the  principal,  shall  be  repaid  by  the  princi- 
pal.    It  is  only  then  that  the  extent  of  that  retention  comes  into 
discussion,  whether  it  is  limited  to  the  expense  on  the  special 
article  of  goods,  or  covers  a  general  balance  arising  out  of  a  course 
of  such  dealings.     But  the  case  arises  out  of  an  extension  of  this 
lien,  which  partakes  rather  of  compensation,  or,  as  Mr  Bell  ex- 
presses it,  balancing  of  accounts  in  bankruptcy,  which  he  explains 
at  2  Bell,  124.     When  a  party  being  indebted  to  a  commission- 
agent  employs  the  same  agent  to  sell  goods  for  him,  not  in  his  own 
name,  but  in  the  agent's  name,  with  power,  of  course  to  receive 
payment  of  the  price  and  discharge  it,  as  if  he  had  been  the 
owner  of  the  goods — and  then,  while  the  price  is  unpaid,  the  prin- 
cipal becomes  bankrupt,  he  or  his  creditors  cannot  demand  pay- 
ment from  the  agent,  if  the  money  has  been  paid  to  him,  or  a  bill 
given  to  him  for  the  price,  without  allowing  the  agent  to  set  off 
the  debt  which  the  bankrupt  owes  to  him ;  nor  will  he  or  his  cre- 
ditors, who  are  in  no  better  position  than  the  bankrupt,  but  stand 
in  his  right,  be  entitled  to  claim  directly  against  the  purchaser, 
without  allowing  the  agent  such  balancing  of  accounts.    Now, 
Clarke  and  Co.,  while  they  knew  they  were  indebted  to  Miller  and 
Paterson,  placed  goods  in  their  hands  to  be  sold  in  their  own  name 
for  them,  which,  if  they  became  insolvent  while  the  price  was  un- 
settled and  not  paid  over  to  Clarke  and  Co.,  might  confer  a  right 
upon  Miller  and  Paterson  to  balance  against  it  the  debt  which 
they  previously  owed  Miller  and  Paterson.    I  say,  while  the  price 
was  unsettled  by  not  having  previously  reached  Clarke  and  Co.,  and 
whether  it  was  in  Miller  and  Paterson's  hands  or  not,  provided 
they  were  still  entitled  to  receive  and  discharge  it  in  their  own 
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July  10. 1852.  name.  For  in  such  a  state  of  matters,  the  factor's  lien,  and  this 
Miller  &c  extension  of  it,  applies  not  merely  to  the  goods  themselves,  but 
V.  M'Nair.  extends  over  the  price  of  them,  till  the  price  reach  the  principal, 
or  he  is  entitled  to  exact  payment;  Bell,  ii.  116.  Now,  apart 
from  the  permission  to  allow  the  bill  for  the  purchase  of  Clarke's 
goods  to  be  made  by  Smith  and  Co.  in  their  favour,  what  would 
have  been  the  position  of  the  parties  upon  Clarke  and  Co.  becoming 
bankrupt?  Their  trustee  could  not  have  claimed  payment  of 
their  goods  sold  to  Smith  and  Co.,  the  price  of  which  was  in  Miller 
and  Paterson's  hands ;  nor  would  he  be  entitled  to  receive  it  with- 
out setting  off  the  debt  due  by  Clarke  and  Co.  to  Miller  and  Pater- 
son  ;  Bell,  ii.  124,  et  seq. ;  nor  if  unpaid,  could  he  claim  the  price 
from  Smith  and  Co.,  but  must  leave  the  claim  with  Miller  and 
Paterson,  with  all  the  privileges  they  have  of  a  balancing  of 
accounts  in  bankruptcy,  so  as  to  enable  them  to  set  it  off  against 
the  debt  due  to  them  by  Clarke  and  Co.  Now,  I  cannot  think  that 
the  lien  thus  attaching  was  destroyed  by  merely  disclosing  the 
principals,  or  even  by  the  direction  to  make  out  the  bill  in  their 
name,  because,  before  the  bill  was  delivered^  Miller  and  Paterson 
interfered  to  prevent  any  alteration  in  the  possession  by  which 
their  security  might  be  affected.  I  do  not  say  that  an  agent  who 
discloses  his  principal  is  entitled  in  all  cases  to  recal  this  dis- 
closure. If,  in  the  course  of  a  sale,  and  before  the  transaction  is 
completed,  the  agent  discloses  the  principal  for  whom  he  is  deal- 
ing, shewing  that  he  never  intended  to  hold  himself  out  as  dealing 
on  his  own  account,  he  could  not  recal  this;  but  here  he  had  sold 
the  goods  in  his  own  name,  delivered  and  invoiced  them  to  the 
purchaser  in  his  own  name,  with  the  consent  of  the  owner  of  the 
goods ;  if  he  yielded  to  the  pressing  solicitation  of  a  person  who 
had  no  legal  right  to  obtain  the  advantage  he  was  seeking,  and 
agreed  that  the  obligation  for  the  price  should  be  made  out  in 
name  of  the  principal,  and  having  almost  immediately  repented  of 
this,  and  recalled  it  before  anything  had  followed  upon  it, — I 
think,  on  the  same  principle  as  a  stoppage  in  transitu  of  goods  is 
permitted,  the  law  ought  to  interpose  to  prevent  delivery  to  the 
bankrupt.  As,  then,  I  agree  with  the  Lord  Ordinary  that  the 
permission  to  draw  this  note  in  Clarke  and  Co.'s  name  was  recalled 
in  due  time,  I  am  for  giving  decree  in  favour  of  Miller  and  Pater- 
son, and  preferring  them  in  the  multiplepoinding. 

Lord  Cockburn.  I  agree  with  your  Lordship  in  thinking  that 
the  direction  given  to  the  purchasers  by  Clarke  and  Co.,  and  by 
Miller  and  Paterson  jointly,  to  make  out  the  bill  for  the  price  in 
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favour  of  Clarke  and  Co.,  is  sufficient  to  decide  the  case.  Assum- July  10. 1852. 
ing  the  lien  now  contended  for  by  the  factors  to  have  existed,  this  •jr-Tp^^C*"^ 
direction,  concurred  in  by  the  factors,  amounted  to  a  discharge  otv.  M'Nair. 
it.  It  was  an  order  by  them  to  the  buyers  to  make  payment  to 
Clarke  and  Co.,  their  constituents.  No  doubt  the  factors  endea- 
voured, after  this,  to  withdraw  from  this  arrangement  before  the 
bill  was  delivered.  But  I  can  see  no  right  that  they  had  to  do  so. 
They  had  no  more  right  than  they  would  have  had  to  recal  a  writ- 
ten order  giving  up  their  lien,  after  they  had  communicated  this 
order  to  their  employers.  But,  lest  I  be  wrong  in  this  view,  I 
must  add,  that  I  agree  with  the  Lord  Ordinary  in  thinking  that  no 
lien  existed.  Not  that  its  existence  was  excluded  by  the  fact  that 
the  price  was  still  in  the  hands  of  purchasers,  and  consequently 
not  in  the  actual  possession  of  the  factors ;  because  I  conceive  it 
to  be  settled  that  a  factor's  lien  covers  prices  still  unpaid  and  held 
by  buyers.  But  the  objection  is,  that  this  lien  is  not  claimed  on 
account  of  a  debt  arising  out  of  this  particular  sale»  nor  out  of  any 
factorial  transactions.  It  is  on  account  of  a  debt  due  to  these  fac- 
tors on  a  sale  of  goods  for  themselves,  that  retention  is  now  claimed. 
I  do  not  think  that  a  factor's  lien,  or  his  right  of  retention,  can 
be  stretched,  in  this  way,  into  dealings  extrinsic  to  his  factorial 
position. 

Lord  Murray.  This  is  a  difficult  case,  but  I  agree  with  the 
Lord  Ordinary  entirely. 

The  Court  pronounced  an  interlocutor : — which,  after  certain 
findings  in  fact  agreeing  with  the  above  statement,  and  particularly 
that  Clarke  and  Co.  *^  being  desirous  to  obtain  a  settlement  of  the 
price  directly  in  their  own  favour,  one  of  the  partners  thereof, 
along  with  Miller  on  the  part  of  the  factors,  went  to  the  premises 
of  the  buyers,  and  that  Miller  then  stated  Clarke  and  Co.  to  be. 
the  sellers  and  the  principals  in  the  transaction,  and  desired  the 
buyers  to  account  for  and  settle  the  price  with  Clarke  and  Co.,  as 
the  owners  of  the  goods  to  whom  the  price  was  due  and  to  be  paid, 
and  that  a  bill  was  accordingly  drawn  by  the  owners  on  Smith  and 
Co.,  and,  with  the  knowledge  of  Miller  and  Paterson,  was  sent  to 
Smith,  then  in  London,  and  was  accepted  there  by  the  leading  part- 
ner of  Smith  and  Co. :"  goes  on,  ^'  Further,  find  in  point  of  fact,  that 
after  this  communication  by  the  factors  to  the  buyers,  and  after  the 
bill  for  the  price  was  drawn  on  the  sellers  by  the  real  owners,  and 
sent  off  to  Smith  for  acceptance,  the  factors,  Miller  and  Paterson 
desired  the  bill  not  to  be  delivered,  and  demanded  from  the  buyers 

payment  of  the  price  for  themselves ;  and  that,  as  Smith  and  Co^ 
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July  10. 1852.  did  not  wish  to  involve  themselves  in  any  difficulty,  this  demand 
^*'"^^""*'    alone  prevented  delivery  of  the  bill  so  drawn  on  Smith  and  Co.  to 

V.  M^Nair!  ^^^  owners,  in  whose  favour  Smith  and  Co.  had  accepted  it,  and  to 
whom  they  were  ready  to  deliver  and  pay  the  same,  if  in  safety  to 
do  so :  Find  in  point  of  law,  that  thereafter  Miller  and  Paterson 
could  not  recover  the  price  as  in  competition  with  the  trustee  on 
the  sequestrated  estate  of  Clark  and  Co.,  not  having  any  lien  or 
right  of  retention  in  the  circumstances,  or  any  right  of  compensa- 
tion, or  ground  of  stating  either :  Therefore,  refuse  the  reclaiming 
note,  and  adhere  to  the  interlocutor  reclaimed  against :  Find  the 
reclaimers  liable  in  additional  expenses ;  appoint  an  account,"  &c. 

Campbell  and  Smithy  S.S.C.  Agents  for  M^air. 

Wight  and  Livingston^  W.S.  Agents  for  Miller  and  Patei-son. 


HOUSE  OF  LORDS. 

Brown  and  Another,  Plamttffi  in  error  ;  Her  Majesty's  Ad- 
No.  369.  vocate-Gbnbral,  Defendant  in  error. 

Legacy  Duty — 48  Geo.  IIL  c.  149,  sec.  38 — Deed  or  Testamentary  Dis- 
position.— Five  sisters  executed  a  deed,  by  which,  for  the  love  they  bore 
to  each  other,  they  conveyed  and  made  over  to  and  in  favour  of  each 
other,  and  to  the  heirs  and  assignees  of  the  last  survivor,  aU  the  whole 
heritable  and  moveable,  real  and  personal  property  belonging  to  them, 
or  either  of  them,  or  to  which  they  or  either  of  them  shonld  have  a  right 
at  the  period  of  their  or  either  of  their  deaths,  with  full  power  to  the 
survivors  and  survivor  of  them  to  intromit  with  the  subjects  thereby 
conveyed,  and  with  an  express  proviso  that  the  survivors  and  survivor 
of  them  should  be  bound  to  pay  off  and  discharge  the  whole  debts,  sick- 
bed and  funeral  charges  of  the  predecessor  and  predecessors,  and  a  war- 
ranty by  themselves  and  their  heirs  to  each  other,  and  to  the  survivors 
and  survivor  of  them,  from  all  &cts  and  deeds  done  and  granted  by  them 
severally  prejudicially  thereto : — Held  in  error,  reversing  the  decision  of 
the  Court  of  Exchequer,  that  this  deed  did  not  operate  as  a  mortis^causa 
deed,  or  as  a  testament,  but  as  a  deed  only,  and  that  therefore  upon  the 
death  of  one  of  the  sisters,  the  survivors  were  not  liable  to  pay  the 
legacy  duty. 

June  28. 1852.     Error  from  the  Court  of  Exchequer  in  Scotland.     The  judg* 

^■^v*^    ment  below  proceeded  on  an  information  filed  for  the  recovery 

11.  M.Advo-  of  the  sum  of  L.240,  for  double  the  amount  of  stamp  duty, 

cate-Generai.  payable  on  the  inventory  of  the  personal  estate  and  effects  of 

Grace  Brown  of  Craighead,  Lanarkshire,  who  died  the  7th  day 

of  June  1841,  which  the  defendants  neglected  and  refused  to 


No.  369.  HOUSE  OF  LORDS.  1025 

exhibit  in  the  proper  Commissary  Court,  as  required  by  the  sta- June  28. 1852. 
tute  48  Geo.  III.,  c.  139,  s.  38.    A  special  verdict  finding  the    ^"^y^^ 
facts  was  taken,  which  set  forth : —  HrML^AdvcH* 

That  Grace  Brown,  and  her  sisters  Agnes  Brown  and  Mary  <»te-G«ieral. 
Brown,  (the  plaintiffs  in  error),  and  two  other  sisters,  did,  (of 
dates  the  26th  January  and  2d  March  1825,)  duly  execute  a 
mutual  instrument  in  the  words  following : — 

^*  We,  Grace  Brown,  Agnes  Brown,  Euphemia  Brown,  Mary 
Brown,  and  Jessy  Brown,  lawful  daughters  of  the  deceased  James 
Brown  of  Auchlochan,  In  the  county  of  Lanark,  do,  for  the  love, 
favour,  and  affection  we  have  and  bear  to  each  other,  hereby 
assign,  dispone,  convey,  and  make  over,  from  us  and  our  heirs, 
severally,  to  and  in  favour  of  each  othevy  and  to  the  heirs  and 
assignees  of  the  last  survivor,  all  lands,  heritages,  tacks,  steadings, 
rooms,  possessions,  heritable  bonds,  wadsett  rights,  decreets,  and 
abbreviates  of  adjudication,  and  grounds  and  warrants  thereof, 
together  with  all  and  sundry  goods,  gear,  debts,  sums  of  money, 
body  clothes,  wearing  apparel,  rings,  jewels,  and  other  parapher- 
nalia, and  in  general,  the  whole  heritable  and  moveable,  real  and 
personal  subjects,  effects,  means  and  estate,  of  whatever  kind  or 
denomination,  now  pertaining,  belonging,  indebted,  or  resting- 
owing  to  us,  or  either  of  us,  or  to  which  we  or  either  of  us  shall 
have  right  in  any  manner  of  way  at  the  period  of  our  or  either  of 
our  deaths,  with  the  writs,  title-deeds,  evidents,  and  securities  of 
the  said  heritable  subjects  and  bonds,  bills,  and  other  vouchers, 
ihstructions  and  documents  of  the  said  personal  subjects,  with  all 
chat  may  then  have  followed,  or  may  be  competent  to  follow  upon 
the  same,  dispensing  with  the  generality  hereof,  and  declaring 
these  presents  to  be  as  valid,  effectual,  and  sufficient,  as  if  every 
particular  of  our  and  each  of  our  subjects,  effects,  means,  and 
estate,  had  been  herein  specially  enumerated  and  set  down  ;  turn- 
ing and  transferring  the  whole  premises  from  us,  severally,  and 
from  the  predeceasor  and  predeceasors,  to  and  in  favour  of  our- 
selves jointly,  and  the  survivors  and  survivor  of  us,  whom  we 
hereby  surrogate  and  substitute  in  the  full  right,  title,  and  place 
of  us,  severally,  and  of  the  predeceasor  and  predeceasors,  with 
full  power  to  us,  and  to  the  survivor  and  survivors  of  us,  to  intro- 
mit with,  sell,  use,  and  dispose  of  the  subjects,  effects,  means,  and 
estate,  heritable  and  moveable,  real  and  personal,  hereby  con- 
veyed, and  to  uplift  and  discharge  the  debts  and  sums  of  money 
that  may  be  owing  to  us  separately,  or  to  either  of  us,  at  present 
or  during  our  joint  lives,  or  at  the  period  of  our  or  either  of  our 
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June  28. 1852.  decease ;  declaring,  however,  as  it  is  hereby  expressly  provided 
^**V"*^    and  declared,  that  the  survivors  and  survivor  of  us  shall  be  bound 
l/°M?*Advo^  and  obliged,  as,  by  acceptance  hereof,  we  bind  and  oblige  our- 
cate-General.  selves,  and  survivors  and  survivor  of  us,  to  pay  oflf*  and  discharge 
the  whole  debts,  sick-bed  and  funeral  charges  of  the  predeceasor 
and  predeceasors ;  which  mutual  agreement  and  conveyance  be- 
fore written,  we  bind  and  oblige  ourselves,  severally,  and  our  res- 
pective heirs,  to  warrant  to  each  other,  and  to  the  survivors  and 
survivor  of  us,  from  all  facts  and  deeds  done  and  granted,  or  that 
can  be  done  and  granted  by  us  severally  prejudicial  hereto  :  And 
we  consent  to  the  registration,"  &c. 

The  special  verdict  further  set  forth,  that  on  the  2l8t  day  of 
February  1831,  5th  dky  of  July  1840,  and  the  II th  day  of  Nov- 
ember  1840,  certain  heritable  bonds  and  landed  property  were 
acquired  by  the  Misses  Brown,  destined  by  the  titles  to  the  sur. 
vivors  and  survivor  of  them,  and  the  heirs  and  assignees  of  the 
survivor,  and  then  proceeded  : — 

The  special  verdict  also  found  several  kinds  of  personal  pro- 
perty in  Scotland  and  England,  which,  at  the  period  of  the  death 
of  Grace  Brown,  were  standing  in  the  joint  right  of  the  parties, 
to  the  said  mutual  instrument,  and  it  also  found,  that  at  the  period 
of  the  said  death,  there  was  further  personal  estate,  (consisting 
chiefly  of  wearing  apparel),  in  the  separate  possession  of  the  said 
Grace  Brown.  Further,  that  the  said  Grace  Brown  died  on  the 
7  th  day  of  June  1841.  And  further,  that  whatever  inventory 
duty  may  have  been  by  law  payable,  in  respect  of  personal  estate 
in  Scotland,  of  the  said  deceased  Grace  Brown,  was  chargeable 
upon  and  payable  by  the  said  Agnes  Brown,  and  Mary  Brown ; 
and  if  such  inventory  as  in  the  said  information  mentioned  ought 
to  have  been  exhibited,  that  such  inventory  ought  to  have  been 
exhibited  by  the  said  Agnes  Brown,  and  Mary  Brown,  as  in  the 
said  information  mentioned  ;  and  that  no  such  duty  had  been  paid 
to  Her  said  Majesty,  nor  was  such  inventory  exhibited.  But 
whether,  upon  the  whole  matter  aforesaid,  there  was  any  per- 
sonal estate  in  Scotland,  of  the  said  Grace  Brown,  by  law  liable 
to  inventory  duty,  the  said  jurors  were  ignorant,  and  prayed  the 
advice  of  the  Court. 

The  case  was  argued  on  the  29th  January  1849.  The  Court 
of  Exchequer  took  time  to  consider,  and  on  the  3d  February 
1849,  gave  judgment  for  the  Crown. 

A  writ  of  error  having  been  brought  thereon,  the  same  was  ar- 
gued by  BeihelU  Q.C.,  and  Anderson^  Q  C,  for  the  plaintiffs  in 
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error,  who  cited  the  following  authorities — Attomei/- General  Y»JnnQ2BASb2. 
Jones,  (3  Price,  38),  Ersk.  3,  2,  44 ;  6  Thomson  v.  Thirts  creditors,    ^  ^^^ 
(Morrison,  3,  593);  Grant  v.  Grant,  Morr.  3,  596,  Braidwood  v.h.  M.  Advo- 
Braidtoood,  14  B.  and  M.  64.  cate-General. 

The  Lord  Advocate  and  the  Solicitor- Genend  of  England,  (with 
Phinn),  for  the  respondent,  referred  to  the  48  Geo.  III.,  c.  149, 
sec.  38  ;  Curdey  v.  Boj/d  (Mor.  15,946)  ;  I  Beirs  Cora.,  63  and 
64,  and  3  Ersk.,  tit.  8,  sec.  35. 

BetAett,  Q.C.,  replied. 

Lord  Chancbllor.  My  Lords,  in  this  case  the  question 
arises  as  to  the  liability  of  the  property  of  Miss  Grace  Brown  to 
legacy-duty,  that  liability  entirely  depending  upon  a  very -short 
instrument  in  the  Scotch  form,  to  which  I  must  now  call  your 
Lordships'  attention.  (His  Lordship,  after  stating  the  document, 
said) — My  Lords»  upon  the  face  of  this  instrument,  it  is  a  deed, 
and  would  prinuz  fade  be  considered  to  operate  as  such.  I  do 
not  see,  in  any  part  of  the  deed,  any  change  of  language.  No- 
thing can  be  more  simple  than  it  is,  looking  at  it  as  a  disposition 
independently  of  the  particular  construction  which  your  Lord- 
ships may  be  compelled  to  put  upon  it  by  the  rule  of  law,  if 
there  be  such  a  construction.  We  have  here,  on  the  part  of 
each,  a  separate  interest,  not  in  a  fifth  part,  as  seems  to  have 
been  supposed,  but  in  the  whole  of  that  property.  They  say 
*'  there  are  five  of  us,  and  we  agree  to  throw  our  property  into  a 
common  fund,  and  it  shall  be  for  ourselves,  and  the  survivors  and 
survivor  of  us,  and  the  heirs  and  assignees  of  the  survivor." 
What  does  that  mean  ?  It  imports  that  all  of  them  are  to  have  a 
joint  interest  in  the  common  fund,  and  that  there  is  to  be  a  sur- 
vivorship iu  that  fund,  which  survivorship  cannot  be  but  for  life, 
as  against  the  ultimate  limitation,  because  the  ultimate  limitation 
is  to  the  survivor,  and  the  heirs  and  assignees  of  such  survivor. 
In  those  words,  therefore,  there  is  no  difficulty,  but  then  there  is 
a  power  to  them,  and  the  survivors  and  survivor  of  them,  to  in- 
tromit with  the  property,  and  sell  and  dispose  of  it.  Is  that 
inconsistent  with  the  plain  construction  which  I  have  suggested, 
which  the  document  admits  of?  Very  far  from  it ;  because  hav- 
ing all  joined  in  the  act,  all  the  interest,  and  every  limitation,  is 
vested  in  them  all — that  is  to  say,  one  party  must  be  the  survivor 
— every  one  of  them  has  an  interest  during  her  life— the  entire 
interest  being  represented  by  the  five ;  it  is  equally,  and  so,  by 
four ;  and  so  by  the  three ;  and  so  by  the  two.  Therefore,  the 
power  to  all  or  any  of  them  to  dispose  of  the  property  is  not  to 
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June  28. 1852.  auy  of  them  severally  to  dispose  of  a  portioD,  but  to  the  whole  of 

^^^'    them  to  dispose  of  the  whole  joint  property,  which  is  altogether 

H.  M.  AdYo-  consistent  with  the  construction  to  which  I  am  drawing  your 

cate-General.   Lo^dghips'  attention. 

Then,  with  respect  to  the  onerous  clause,  the  consideration  is 
perfectly  sufficient.  It  is  not  simply  their  love  and  affection  for 
each  other,  but  it  is  that  each  gives  up  her  property  to  be  thrown 
into  the  common  fund,  in  consideration  of  the  share  which  she 
takes  in  the  property  of  the  others,  also  thrown  into  that  common 
fund.  There  is  therefore  abundant  consideration.  It  is  therefore 
a  deed  for  onerous  causes.  Then  the  warranty  prevents  the  deed 
from,  being  revoked — it  is  therefore  irrevocable.  It  b  a  deed  for 
good  consideration,  and  a  binding  deed. 

Now,  supposing  your  Lordships  were  to  hold  that  this  instru- 
ment would  operate  throughout  as  a  deed  only,  what  would  then 
be  the  effect  of  that  ?  Why,  that  every  intention  of  these  parties 
would  be  efi^ected,  and  all  that  would  happen  would  be,  that  these 
ladies'  share  would  not  be  subject  to  legacy -duty.  There  cer- 
tainly ought  to  be  some  powerful  rule  of  law — there  ought  to  be 
some  overpowering  construction — which  should  compel  your  Lord- 
ships to  treat  this  instrument  not  as  a  deed. 

My  Lords,  this  case  was  decided  in  the  Court  below,  the  de- 
cision being  accompanied  by  very  elaborate  reasons,  and  very  in- 
genious reasons,  and  I  should  wish  to  speak  with  all  possible  re- 
spect of  the  very  learned  Judges  by  whom  those  reasons  were 
delivered,  but  they  are  reasons  in  which  I  feel  it  impossible  to 
concur.  The  effect  of  what  the  learned  Judges  stated  was,  that 
the  parties  had  only  changed  the  property,  but  that  they  had  not 
changed  their  interest,  in  point  of  fact.  They  admitted  that  these 
ladies  had  no  longer  any  interest  in  the  divided  property,  but  they 
considered  them  to  take  exactly  the  same  interest  in  the  joint  pro- 
perty as  they  had  in  the  divided  property.  Now,  that  to  begin 
with,  can  hardly  be  said  to  be  accurate ;  for  one  to  have  a  sepa- 
rate property,  consisting  of  three  fields,  is  one  thing,  and  to  throw 
that  into  the  surrounding  estate,  and  to  have  a  fifth  part  in  com- 
mon with  other  persons,  is  quite  another  thing.  The  learned 
Judges  then  speak  of  this  deed  operating  during  the  lifetime  of 
the  parties,  for  the  purpose  of  regulating  the  property,  and  then 
they  speak  of  it  as  in  case  of  death,  proceeding  to  give  the 
property  from  the  dead  to  the  living ;  and  the  learned  Judges  seem 
to  me  to  place  great  reliance  upon  that  circumstance,  as  shewing 
that  it  is  a  deed  mortis  causa^  because  the  property  is  to  pass  from 
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the  dead  to  the  living.    But,  my  Lords,  what  distinction  is  there  J^e  28. 1852. 
between  such  a  case  and  an  ordinary  settlement  which  has  nothing  -,       ^^ 

•'  °  Brown,  &c.  u, 

upon  the  face  of  it  distinct  from  a  regular  disposition  ?  Take  the  h.  m.  Advo- 
case  of  a  marriage-settlement  to  the  father  for  life,  to  the  mother  <»*e-GeiieraL 
for  life,  and  then  to  the  children,  it  is  from  the  dead  to  the  living, 
and,  in  many  cases,  it  is  not,  as  here,  confined  to  the  living,  but 
it  passes  the  property  from  the  dead  to  those  who  are  not  yet 
living ;  but  that  does  not  give  it  a  testamentary  character. 

Now,  my  Lords,  one  of  the  learned  Judges  admits  that  the  deed 
operated  to  divest  each  of  these  ladies  of  all  her  property,  he 
thought  new  rights  were  conferred,  and  that  the  common  fund 
was  held  by  each  as  limited  ;  he  then  says,  that  this  could  not  be 
a  liferent ;  that  is  one  of  the  questions  which  your  Lordships  have 
to  consider.  In  making  that  statement,  the  learned  Judge  cer- 
tainly seems  to  have  forgotten  for  the  moment  the  nature  of  the 
limitations ;  he  says,  ^*  In  the  first  place,  it  says  nothing  whatever 
about  trust,  or  liferent,  or  aliment,  and  contains  no  words  that 
can,  by  any  possibility,  be  held  to  imply  a  purpose  to  create  any 
such  limited  right ;  on  the  contrary,  it  expressly,  and  in  the  most 
ample  terms,  assigns,  disposes,  conveys,  and  makes  over  from  us 
and  our  heirs  and  assignees,  to  and  in  favour  of  each  other,  all 
that  the  parties  may  severally  possess  or  afterwards  acquire,  with 
full  power  to  us  and  the  survivors  or  survivor  of  us,  to  intromit 
with,  to  sell,  use,  and  dispose  of  the  whole  subjects  so  conveyed, 
without  restriction  or  limitation  of  any  kind  or  degree."  Now  that 
is  not  the  limitation ;  the  limitation  is  not  to  these  parties  and 
their  heirs,  to  and  in  favour  of  each  other,  but  it  is,  *'  in  favour  of 
each  other,  and  the  survivors  and  survivor,  and  the  heirs  or  assig- 
nees of  the  survivor,"  and,  therefore,  that  power  which  is  put  in 
juxtaposition,  and  as  if  it  immediately  followed  upon  that  curtailed 
statement,  in  no  respect  breaks  in  upon  the  real  limitation.  But 
it  would  be  a  very  different  thmg  if  the  limitations  were,  as  the 
learned  Judge  here  stated  them  to  be.  Then  the  learned  Judge 
observes,  that  some  of  the  ladies  were  ^^  divested  of  any  property 
by  this  arrangement.  A  change  was  merely  made  in  the  specific 
form  or  description  of  that  property.  But  their  new  shares  of  it 
were  as  fully  vested  in  each  of  them  as  the  old  had  ever  been,  and 
were,  consequently,  it  would  seem,  as  open  to  attachment  by  their 
creditors."  This  really  puts  all  the  limitations  of  the  deed  out  of 
the  question.  In  pomt  of  fact,  and  in  point  of  law,  every  one  of 
them  was  divested  of  her  property  by  this  arrangement,  and  she 
took  a  new  property  in  the  common  fund  created  by  the  several 
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June  28. 1 8.)2.  properties  brought  in  by  every  one  of  the  five.     With  respect  to 
_  ^•*^r*^    the  creditors,  I  will  at  once  relieve  the  case  of  the  question  of 

Brown,  &c.  v.  .  .,  .     ,        --,,        ,  .  •  i    i    *. 

H.  M.  Advo-  debts,  as  far  as  it  strikes  my  mind.  The  debts  provided  for  by 
cate-General.  |.jjjg  instrument,  I  think,  clearly  are  whatever  debts  may  be  con- 
tracted by  any  of  the  sisters  during  their  lives ;  and  I  think  it 
equally  clear,  that  those  debts  were  a  charge,  not  upon  the  share 
of  each  only,  but  a  charge  upon  the  whole  fund.  It  was  argued 
at  the  Bar,  that  that  would  lead  to  a  great  absurdity  and  incon- 
venience. It  might  do  so,  but  we  must  put  a  construction  upoD 
the  deed — it  is  not  an  illegal  provision.  It  is  the  act  of  the 
parties,  and  your  Lordships  have  no  power  to  refuse  to  give 
the  effect  which  the  law  allows  to  be  given  to  such  a  disposi- 
tion, although  it  may  be  an  unwise  disposition.  Then  as  re- 
spects the  legal  liability  to  debts.  It  is  not  necessary  to  say 
this  deed  would  have  an  operation  against  the  existing  credit 
tors  at  the  time  it  was  made.  It  may  be  that  creditors  in  Scot- 
land, as  well  as  creditors  in  England,  may  have  the  power  to  im- 
peach the  deed  as  a  fraud  upon  them,  but  that  would  not  prevent 
a  bona  fide  conveyance,  which  is  subject  to  the  payment  of  the 
debts,  from  being  operative  between  the  parties  to  the  deed,  and 
therefore  the  liability  to  the  debts  would,  in  no  respect,  affect  the 
validity  of  this  instrument.  With  regard  to  the  liability  to  debts, 
upon  which  great  reliance  was  placed  in  the  Court  below,  after 
the  execution  of  the  deed,  no  difficulty  can  arise  upon  that.  As 
far  as  the  deed  is  operative,  I  take  it  to  be  clear  that  the  credi- 
tors could  not  impeach  it.  It  is  a  deed  for  onerous  causes,  and 
as  far  as  the  limitations  are  to  take  effect,  the  creditors  could  not 
impeach  that  deed.  But  it  is  a  totally  different  thing  to  say  that 
the  creditors  could  not  attach  the  property  of  each  under  that 
deed.  Why  should  they  not  ?  Supposing  an  estate  were  given 
to  them  aU  for  their  lives,  each  has  a  joint  estate  which  is  attach- 
able by  the  creditors,  and  it  is,  therefore,  not  the  slightest  objec- 
tion to  the  true  construction  of  this  instrument,  that  the  property 
which  they  take  under  this  deed  would  be  attachable  by  the  cre- 
ditors. But,  then,  I  deny  that  the  creditors  could  attach  this  pro- 
perty, so  as  to  affect  the  ultimate  limitations.  They  may  take 
the  property  during  their  lives,  if  your  Lordships  should  be  of 
opinion  that  that  is  the  true  construction,  and  if  the  party  indebted 
should  be  the  survivor,  they  may  take  it  as  against  the  deed,  but 
they  cotdd  not  take  it  after  the  execution  of  the  deed  as  against 
the  limitations  of  that  deed.  That  I  apprehend  to  be  the  dis- 
tinction.   The  learned  Judges  proceeded  to  shew  the  absurdity  of 
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making  this  a  joint  fund.     They  say  that  no  one  of  them  mightJune28. 1852. 
give  part,  without  immediately  calling  together  the  whole  of  the^^"^^ 
others  to  know  if  she  might  do  so.     That  is  an  absurdity  which  h.  M.  Advo- 
they  must  forgive  me  for  saying  does  not  exist,  because  if  the  ab-*^**^"^^"®"^' 
surdity  exists  here,  then  in  every  joint-tenancy  in  England,  and 
every  tenancy  in  common,  in  some  measure,  in  Scotland,  the  same 
thing  would  exist.     There  is  nothing  absurd  in  five  ladies  having 
an  estate  in  common  or  in  joint-tenancy  ;  the  fund  would  be  re- 
ceived, and  would  be  enjoyed  according  to  the  rights  of  the  par- 
ties under  this  deed.     They  then  show,  in  the  same  manner,  that 
each  of  them  might  have  renounced  the  succession  of  liability  to 
the  debts.     I  utterly  deny  that,  because  they  are  bound  by  the 
acceptance  to  the  debts,  and  they  never  could  relieve  themselves 
from  the  liability — the  deed  says  expressly  that  they  bind  them- 
selves to  the  debts  by  the  acceptance.     Now,  the  learned  Judges 
in  the  Court  below,  in  their  very  elaborate  reasoning,  rely  upon  the 
authorities.     It  will  be  my  practice,  my  Lords,  in  advising  your 
Lordships  upon  Scotch  cases,  never  to  introduce  without  neces- 
sity any  English  law.     I  desire  to  see  how  the  authorities  stand 
upon  the  Scotch  law,  and  that  this  case  should  be  decided  simply 
and  only  upon  Scotch  law,  and  not  upon  English  law.     There  are 
different  forms  of  conveyancing  in  the  two  countries.     If  this  case 
were  to  be  decided  upon  English  law,  it  would  not  occupy  a  second 
of  your  Lordships*  time,  because,  though  our  rules  of  conveyancing 
would  not  admit  of  a  deed  being  framed  in  the  same  way,  yet  a 
deed  framed  to  carry  out  the  same  purposes  would  not  admit  of 
the  slightest  argument.     The  question  is,  how  this  deed  stands 
with  reference  to  the  Scotch  law.     One  case  which  was  very  much 
relied  upon,  which  is  in  Morrison,  page  15,976,  was  Curdy  v. 
Boyd.     It  was  said  in  that  case,  and  it  was  also  said  in  the  argu- 
ment at  your  Lordships'  bar,  that  that  deed  conferred  the  office  of 
executor,  and  therefore  was  a  testamentary  instrument.     That  was 
80  stated  at  your  Lordships'  bar;  but  in  point  of  fact  it  was  not 
so,  for  Boyd  had  obtained  the  office  of  executor  before  there  was 
an  attempt  to  set  aside  the  deed.     [After  going  minutely  into 
the   facts  of  that  case,   his   Lordship   said] — The  fact   there^ 
fore  that  Boyd  had  obtained  the  office  of  executor,  before  the 
attempt  to  set  aside  the  deed,    proves  nothing   at  all,  except 
that  he   had   done   an  act  which   was   altogether  unnecessary. 
The  case  of  Braidwood  v.  Braidwood^  in  Shaw  and  Dunlop,  which 
was  decided  at  your  Lordships'  bar,  is  very  much  to  the  same 
etFect.     It  differs  from  the  case  of  Curdy  v.  Boyd, 
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Jane  28. 1852.     The  whole  of  the  argument  upon  the  limitations  turned  upon 
„  *^^^"^^    what  is  stated  in  Erskine,  and  in  Bell,  and  it  is  singular  enough. 

Brown,  &c  t>.  .        .  .  _  •         *    i   .  t  ■  . 

H.  M.  Advo-  but  it  was  owmg  to  the  necessity  of  doing  so,  that  the  quotations 
cate-General.  fp^j^  y^^^  those  books  by  the  learned  Judge  in  his  judgment, 

stopped  short  in  each  case  of  and  just  excluded  that  very  state- 
ment which  I  will  call  your  Lordships'  attention  to,  which  proves 
that  no  dicta  exist  as  regards  this  case  in  point  of  law.  Erskine, 
in  dealing  with  this  subject  in  book  3,  title  8,  section  35,  makes 
these  observations ;  ^^  If  the  right  be  taken  to  two  jointly,  and 
their  heirs  without  any  mentioning  of  life-rent,  the  conjunct  fiars 
enjoy  the  subject  equally  while  both  are  alive  as  in  the  former 
case.  But  on  the  death  of  the  first,  neither  the  fee,  nor  even  the 
life-rent  of  his  half,  accrues  to  the  survivor,  but  descends  to  his 
own  heir."  Now  your  Lordships  will  see  that  there  being  no 
words  of  survivorship,  there  is  no  survivorship,  and  by  the  law  of 
Scotland  you  must  have  a  limitation.  It  is  not  like  the  law  of 
England,  where  the  very  limitation  to  two  jointly,  where  there  is 
not  a  several  clause,  carries  it  to  the  survivor.  That  is  all  it 
proves.  The  words  "  their  heirs,"  are  therefore  used  dbtributively. 
That  is  the  whole  of  that  passage,  *^  where  a  right  is  taken  to 
two  (or  more)  jointly,  and  the  longest  liver,"  that  is  what  was  so 
much  relied  upon,  "  (or  survivor)  and  their  heirs,  the  words  *  their 
heirs,'  are  understood  to  denote  (what  is  expressed  in  the  present 
case,)  the  heirs  of  the  longest  liver,  and  consequently,  though  the 
several  shares  belonging  to  the  conjunct  fiars  are  affectible  by 
their  several  creditors,  while  both  are  alive,  yet  upon  the  death  of 
any  one  of  them,  the  survivor  has  the  fee  of  the  whole,"  ex- 
clusively of  the  heirs  and  their  fees,  **  not  only  of  his  own  share, 
but  of  the  share  belonging  t(»  predecessor,  in  so  far  as  it  is  not 
exhausted  by  his  debts."  Now  it  was  said  that  that  was  the  same 
as  this  case,  that  as  the  words  ^^  their  heirs"  meant  the  heirs  of 
the  survivor,  it  was  precisely  the  same  as  the  limitation  in  this 
case,  which  is  to  the  survivors  and  survivor,  and  the  heirs  and 
assignees  of  the  survivor.  Now  the  words  here  are  "to  them 
and  the  survivors  of  them  and  their  heirs,"  and  the  question  really 
there  was  this.  There  can  be  no  doubt  that  the  words  "  their 
heirs"  refer  to  the  two,  and  the  question  was  really  whether  "  their 
neirs  "  also  extended  to  the  survivors,  and  as  there  is  a  limitation 
to  the  two  and  to  the  survivor  of  them,  the  words  ^*  their  heirs"  by 
the  natural  construction  of  them,  seem  to  extend  both  to  the  two 
and  to  the  survivor,  and  then  all  that  follows  is  quite  a  matter  of 
course.     Then  comes  this  passage,  which  was  not  referred  to  by 
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either  of  the  learned  Judges,  and  is  not  referred  to  in  the  reasons  jane  28. 1852. 
given  by  the  respondents,  "  If  the  right  be  taken  to  two  strangers,  -•t^' 
and  to  the  heirs  of  one  of  them,  he  to  whose  heirs  the  fee  is  taken  h?al  Advo- 
is  the  only  fiar,  the  right  of  the  other  resolves  into  a  naked  life-cate-GeneraL 
rent."  Now,  my  T^rds,  I  press  the  words  which  follow  upon 
your  Lordships'  attention,  *^  all  these  rules  arise  naturally  from 
the  import  of  the  several  expressions."  There  is  no  magic  in  it. 
The  question  simply  is,  what  is  the  meaning  of  the  parties  ?  and 
they  have  told  you  what  their  meaning  is.  Erskine  tells  you  distinct- 
ly that  where  there  is  a  limitation  to  two,  and  to  one  of  them,  one 
takes  the  fee  and  the  other  takes  the  liferent  only.  If  there  be 
a  limitation  to  five,  and  the  survivors  and  survivor,  and  the  heirs 
and  the  assignees  of  the  survivor,  what  is  there  to  distinguish 
between  the  two  cases  ?  In  the  one  case  the  person  is  known 
and  designated,  in  the  other  case  the  person  is  unknown, — you  do 
not  know  who  will  be  the  survivor.  But  the  law  allows  of  such  a 
limitation,  and  when  the  person  is  ascertained,  he  then  takes  in 
precisely  the  same  way  as  if  he  had  been  named  in  the  instrument. 
It  is  therefore  clear,  that  according  to  the  very  passage  here 
referred  to  in  Erskine,  this  is  a  good  limitation  to  the  survivor 
in  fee,  and  cannot  be  shaken  bv  the  rules  of  Scotch  law. 
Then,  my  Lords,  Bell's  Commentaries  on  the  Law  of  Scotland 
page  49,  chapter  1,  sec.  2,  is  referred  to.  The  passage  which  is 
relied  on  is  thb,  ^'  where  it  is  to  two  jointly,  and  the  survivor  and 
their  heirs  "  which  is  the  same  case  as  is  put  by  Erskine,  *^  each 
has  a  fee  which  his  debts  will  affect.  The  survivor,  indeed,  will 
become  sole  fiar,  but  the  right  thus  bestowed  seems  to  be  of  the 
nature  of  a  mere  destination,  for  either  of  the  parties  may  oner- 
ously dispose  of,  or  grant  securities  over  the  subject,  which  will  be 
effectual,  notwithstanding  the  destination  to  the  other;  or  his 
creditors  may  adjudge  it,  and  so  defeat  the  right  of  the  associate." 
That  is  because  it  is  to  two  jointly,  and  their  heirs ;  and  though 
the  survivor  will  be  the  absolute  fiar,  if  he  should  survive,  yet  each 
has  the  disposition  of  the  fee  to  him  in  the  meantime.  Then  comes 
these  words,  which  have  not  been  adverted  to  in  the  judgment  on 
the  reasons  ^^  where  it  is  *  to  have  jointly,  and  the  heirs  of  one  of 
them '  the  one  less  favoured  is  a  bare  liferenter,  the  other  is  fiar 
and  not  only  cannot  be  gratuitously  disappointed,  but  cannot  even 
by  onerous  conveyance  be  deprived  of  his  right."  That  is  exactly 
the  case  before  your  Lordships.  There  is  nothing  here  about 
liferent.  The  way  in  which  Bell  expressly  puts  it,  is,  that  where 
it  is  to  two  jointly,  and  the  heirs  of  one  of  them,  it  must  go  to  the 
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Jane  28. 1852.  one  to  whom  the  fee  is  assigned  to  go.     Then,  what  is  the  true  ; 

^-^t"^'    construction  here  according  to  these  decisions,  and  according  to  j 

H.  l3L*AdTo-  these  rules  ?  It  is  simply  that  the  two  take  as  liferenters  without  ! 

cate-GeneraL  the  word   "inheritance;"   and   the  word  inheritance  not  being  I 

necessary  in  the  Scotch  law,  that  does  not  exclude  such  a  limita- 
tion as  this,  where  there  are  words  of  inheritance  applicable  to 
one,  whichever  may  be  the  survivor,  and  not  applicable  to  the 
other.  Therefore  the  limitation  to  them,  and  the  surrivors  and 
survivor  of  them,  and  the  heirs  and  assignees  of  the  survivor, 
must  be  to  them  as  liferenters,  and  the  survivors  and  survivor  of 
them,  and  then  the  fee  to  the  last  taker.  I  have  already  said  that 
one  of  them  must  be  the  survivor,  and  the  limitation  being  as  if 
they  could  all  dispose,  that  power  is  entirely  consistent  with  the 
limitation. 

My  Lords,  I  have  given  my  anxious  consideration  to  this  case, 
partly  from  my  respect  to  the  learned  Judges  who  decided  the  case 
in  Scotland,  and  also  from  its  being  a  case,  the  decision  of  which 
is  dependent  upon  Scotch  law.  I  have  come  to  a  clear  opinion 
that  this  is  a  decision  which  cannot  be  supported,  and  which  was 
not  called  for,  because  the  result  of  it  is  not  to  effect  the  object  of 
the  deed,  so  as  to  let  the  destination  go  to  the  parties  according 
to  its  language ;  but  it  is  indirectly  to  put  upon  it  a  very  strained 
construction,  where,  if  you  allowed  the  deed  to  speak  for  itself 
according  to  the  natural  construction  of  the  words,  and  according 
to  the  rules  of  Scotch  law,  every  object  contained  in  it  would  be 
effected.  I  therefore  move  your  Lordships  that  the  judgment  of 
the  Court  of  Exchequer  be  reversed. 

Judgment  of  the  Court  below  reversed. 

Dodds  and  Greig^  Westniinster>  Agents  for  the  Plaintiffs  in  error. 
Solicitor  of  the  Inland  Revenue^  for  the  Crown. 


No.  370. 


SECOND  DIVISION. 

NiDDRiB  V.  Dean  and  Smith. 

Injury  to  Person — Culpa — Damages — Issue. — Where  a  party,  aged  four- 
teen, employed  to  work  on  a  railway,  alleged  that  he  was  put  to  work 
unsuitable  to  his  age  and  strength,  in  the  course  of  which  he  received 
serious  bodily  injury,  this  statement  held  relevant  to  infer  damages. 
Form  of  issue  approved  of  by  the  Court  to  try  the  case. 
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Parties  in  this  case  being  at  issue  whether  the  pursuer  had  stated  juiy  12. 1852. 
a  relevant  case  to  entitle  him  to  an  issue,  the  matter  was  reported   ^^^^^^^ 
to  the  Court  by  the .  Lord  Ordinary  (Anderson.)  Dean" Vc. 

The  pursuer's  averment  was,  that  while  a  boy  of  fourteen  years 
of  age,  he  had  been  engaged  by  the  defenders,  who  are  railway 
contractors,  to  work  on  the  line  of  the  Aberdeen  Railway,  then  in 
course  of  formation ;  that  on  the  28th  December  1846,  he  was  put 
to  drive  a  horse  in  the  fourth  of  five  waggons  employed  in  conveying 
the  earth  and  other  stuff  along  a  line  of  temporary  rails ; — that  his  in- 
structions were,  1.  "After  the  three  foremost  waggons  were  emptied 
to  put  his  horse  briskly  forward  at  a  trot,  and  to  unhook  a  chain 
which  connected  the  horse  with  the  waggon,  and  then  to  pull  the 
horse  to  the  side  of  the  railway  on  which  the  pursuer  was,  when 
the  waggon  would  proceed  by  its  own  impetus  to  the  bank  end. 
2.  That  the  pursuer  accordingly  put  the  horse  to  a  trot,  loosed  the 
said  chain  from  the  horse  and  from  the  waggon,  but  he  was  unable 
to  pull  the  horse  to  the  side,  and  instead  of  coming  to  the  side 
where  the  pursuer  was,  the  horse  proceeded  to  the  opposite  side, 
as  it  had  done  on  the  two  previous  occasions,  when  it  was  driven 
along  the  other  fork,  but  there  was  no  room  for  it  to  pass  that  way 
on  the  said  occasion,  in  consequence  of  the  three  waggons  which 
preceded  the  one  which  the  pursuer  drove,  and  which  were  now 
empty,  having  been  left  standing  there,  and  the  horse  was  brought 
to  a  stand,  with  its  fore  legs  on  the  space  between  the  limbs  of 
the  fork,  and  its  hind  legs  within  the  rails  of  the  eastern  limb.     3. 
That  the  pursuer  was  urged,  by  the  shouts  and  commands  of  the 
defenders'  overseers,  and  others  who  were  standing  by,  to  run 
within  the  rails,  in  order  to  bring  the  horse  back ;  but  the  horse 
having  got  frightened  at  the  waggon  coming  up,  turned  of  its  own 
accord,  and  meeting  the  pursuer,  threw  him  down  on  the  rails, 
and  before  he  could  recover  himself,  the  waggon  came  up,  and 
passed  over  his  leg,  breaking  and  crushing  it  in  the  most  excruciat- 
ing manner,  and  to  such  a  degree,  that  the  pursuer  had  immediately 
to  be  carried  to  Laurencekirk,  where  two  surgeons  were  called,  who 
considered  that  instant  amputation  was  necessary  ;  and  the  leg 
was  accordingly  immediately  amputated  above  the  knee.    4.  That 
tjhe  employment  to  which  the  pursuer  had  been  put,  as  aforesaid, 
at  the  time  of  said  accident,  was  not  of  a  kind  which  a  boy  of  his 
age  was  able,  with  safety,  or  ought  to  have  been  requested,  to 
perform,  but  was  of  so  complicated  and  heavy  and  dangerous  a 
nature  as  to  require  for  its  performance  the  strength  and  expe- 
rience of  a  person  of  mature  years ;  and  it  was  not  the  practice, 
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July  12. 1852.  either  of  the  defenders  or  of  other  railway  contractors,  to  employ 
j^.^ry*^    any  but  grown-up  men  in  the  performance  of  such  work ;  and  the 
Dean,  ftc      Conduct  of  the  defenders  in  so  employing  the  pursuer  was  reckless 
and  unjustifiable/' 

The  pursuer  concluded  for  L.800  of  damages. 

Monro  and  hard  Advocatey  for  defenders.  There  is  no  relevant 
matter  here  for  an  issue.  According  to  his  own  statement,  the 
pursuer  had  himself  to  blame  for  what  happened.  He  was  quite 
strong  enough  for  the  work  ;  besides,  if  there  was  any  danger,  he 
ought  to  have  refused  to  do  it,  and  have  left  the  service ;  he  was 
above  pupillarity,  and  could  enter  into  a  proper  and  binding  con- 
tr.ict  of  service. 

Shandy  for  pursuer.  Giving  the  whole  of  the  statement  in  the 
summons  fair  play,  there  is  enough  stated,  if  proved,  to  infer 
damages.  We  must  satisfy  the  jury  that  he  was  improperly  put, 
by  the  culpable  conduct  of  the  defenders,  in  a  situation  which  re- 
quired the  steady  head  and  strong  arm  of  a  man  to  avoid  danger. 

Lord  Cockburn.  It  appears  to  me,  that  on  the  pursuer's  own 
statement,  the  whole  was  an  accident,  for  which  no  one  is  respon- 
sible. 

Lord  Murray.  I  am  of  a  different  opinion.  The  pursuer 
charges  the  defenders  with  great  culpability.  If  he  proves  this, 
he  will  be  entitled  to  damages. 

Lord  Justice-Clerk.  The  pursuer  will  probably  find  this  a 
difiicult  case  to  prove,  but  I  cannot  say  there  are  no  relevant  aver- 
ments. It  would  not  do,  in  my  opinion,  to  shut  the  doors  of  the 
Court  against  him.     It  is  a  very  special  case. 

Lord  Medwyn  concurred. 

After  some  discussion,  the  following  was  the  form  of  issue 
approved  of  by  the  Court  : — *^  It  being  admitted  that,  on  or 
about  the  28th  day  of  December  1846,  the  pursuer,  while  employed 
by  the  defenders  to  work  on  a  part  of  the  line  of  the  Aberdeen 
Railway  near  Laurencekirk,  then  in  the  course  of  construction  by 
them,  received  severe  bodily  injuries,  in  consequence  of  which 
amputation  of  one  of  his  legs  became  necessary — Whether  the 
said  injuries  took  place  in  consequence  of  the  fault  and  reckless- 
ness of  the  defenders,  or  of  those  in  their  employment,  to  the  loss, 
injury,  and  damage  of  the  pursuer?" 

Damages  laid  at  L.800. 

William  Hunty  W.S.,  Agent  for  Pursuer. 

Stein  md  CampheUy  W.S.,  Agents  for  the  Defenders. 


No.  371.     HIGH  COURT  OF  JUSTICIARY.  lOST 

HIGH  COURT  OF  JUSTICIARY. 

Before  the  Lobb  Justice-General,  Lords  Ivobt,  Wood,      No.  371. 

Cowan,  and  Anderson. 

Her  Majesty's  Advocate  v.  Frasers. 

Justiciary^  Court  of— Res  judicata — ThoUng  an  Assize. — ^A  case  having 
been  certified  from  circuit  in  general  terms  without  fixing  a  peremptory 
diet,  the  Court  held  that  the  process  had  fallen,  discharged  the  warrant 
of  incarceration,  and  ordained  the  panels  to  be  set  at  liberty.  There- 
afler,  a  new  indictment  having  been  brought,  and  the  panels  having 
pleaded  that  they  had  already  tholed  an  assize  in  bar  of  trial  on  a  new 
indictment,  the  Court  sustained  this  defence,  assoilzied  the  panels,  and 
dismissed  them  from  the  bar. 

See  antSy  p.  806,  No.  d05. 

The  prisoners  having  been  recommitted  on  a  new  warrant,  were  Jnly  12. 1852. 
again  served  with  an  indictment,  setting  forth  the  same  species    ^^  ^^^ 
factij  against  which  indictment  they  now  pleaded  resjvdicatOj  andcat6«.Fnaen. 
that  as  they  had  already  tholed  an  assize,  they  could  not  be  tried 
again  on  the  same  &ct8  in  regard  to  which  the  former  process  had 
fisdlen. 

Logmi  and  Youngy  (with  whom  W.  H,  Murray^  argued  for  the 
panels,  and  referred  to  Hughany  24th  August  1810;  Burnet  on 
Crinunal  Law,  pp.  312,  368 ;  Sally  January  and  February  1789, 
2  Hume,  470 ;  2  Hume,  143,  465,  479 ;  Blackstone's  Com.  4, 
26,  42 ;  Hume,  463 ;  Cobb  or  Fairweathety  2l6t  November  1836, 
Swinton,  354. 

The  LordrAdvecaU  and  SoUciiOf^Oeneraly  for  the  Crown,  cited 
Cammeliny  September  1836,  and  Bosenbergy  April  1842,  Bell's 
Notes,  p.  144. 

At  the  conclusion  of  the  argument,  the  Lord  Justice-General 
announced  that  the  Court  were  agreed  in  opinion  that  the  prison- 
ers were  entitled  to  their  judgment ;  they  had  tholed  an  assize, 
and  could  not  be  tried  again.  The  verdict  returned  at  the  trial 
was  a  legal  and  proper  one ;  and  the  prisoners  having  therefore 
been  put  in  peril,  the  objection  now  pleaded  must  be  allowed. 

The  Court  pronounced  the  follovring  interlocutor: — "The 
Lord  Justice-General,  and  Lords  Commissioners  of  Justiciary, 
having  heard  counsel,  hinc  iruky  in  respect  that  the  panels  were 
formerly  tried  and  a  verdict  returned  upon  an  indictment  which 
applies  to  the  same  corpus  delicti  as  is  now  made  the  chaige  against 
them  in  the  present  indictment,  sustain  the  defence  in  bar  of  trial : 

No.  XXXVI.  VOL.  I.  2  Y 
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July  12. 1852.  Find  that  the  panels  cannot  be  tried  again,  and  therefore  desert 
H  MAdvo-  ^^^  ^^^^  against  them^  assoilzie  them  simpUeiter,  and  dismiss 
catei;.Fraser8.them  from  the  bar.  Dun.  M^Neill^  LP.D.* 

James  Tytler^  W.S.,  Crown  Agent. 
L,  Mackmtoahj  S.S.C.»  Panels'  Agent. 


FIRST  DIVISION. 


No.  372.  Susp.  and  Int.,  The  Edinburgh,  Perth  and  Dundee  Kailwai 

Company  v.  Rowan  and  Company. 

Process — 1  and  2  Victoria^  cap.  86,  sec,  5 — Suspension — Decree  in  absence 
— Reponing. — In  a  suspension  of  diligence  proceeding  on  an  extracted 
decree  in  absence : — Held  that  it  is  incompetent  to  repone  in  the  original 
action,  and  that  the  suspension  must  be  prosecuted  to  an  end  and 
decided  on  the  merits,  before  the  original  decree  can  be  touched* 

July  18  1852  ^^^  complainers  were  charged  at  the  instance  of  Rowan  and 
s^y^>/    Company,  the  respondents,  to  make  payment  of  £500,  for  which, 

Pfflr^'^'^^d     ^*  ^^  alleged,  the  complainers  had  granted  their  promissory  note. 

Dandee  Rail.  Of  this  charge  the  complainers  now  presented  a  note  of  suspen- 

and  Co?*'^*"  sion,  and  also  a  relative  note  of  suspension  and  interdict,  alleging 
in  their  statement  of  facts,  that  the  extract  decree  and  warrant 
on  which  the  respondents  were  acting,  had  been  pronounced  in 
absence  of  the  complainers,  and  without  their  being  heard  on  their 
defences.  In  the  suspension  and  interdict  the  Lord  Ordinaxy 
'  (Cowan,)  in  respect  this  note  had  been  duly  intimated  and  no  an- 
swers lodged,  passed  the  note  and  continued  the  interdict.  In  the 
suspension  the  ^^  Lord  Ordinary  passes  the  note  of  suspension  in 
terms  of  the  Act  1  and  2  Victoria,  cap.  86,  sec.  5."  Subsequently 
on  11th  June,  '^the  Lord  Ordinary  grants  warrant  to,  and  autho- 
rises the  principal  extractor  and  his  deputes  to  transmit  the 
original  process  mentioned  in  the  present  suspension,  to  the  clerk 
of  this  process,  quam  primum^^  and  thereafter  his  Lordship  ap- 
pointed parties  to  be  heard  upon  the  suspenders'  motion  to  be 
reponed  in  the  process  in  which  their  defence  had  not  been  heard. 
His  Lordship  after  hearing  parties  in  part,  reported  the  case, 
which  was  now  heard  upon  the  competency  of  reponing  in  the 
original  action. 

71  Mack^nzicy  for  the  complainers. 
G.  Young^  for  the  respondents. 

Lord  Ivory.    My  doubt  is  as  to  the  competency  of  reponing 
under  the  statute  in  any  case.    It  was  formerly  necessary  to 


No.  373.  COURT  OF  SESSION.  1039 

proceed  by  reduction  in  order  to  get  quit  of  an  extracted  decree  July  I3. 1852. 
in  absence.  This  statute  authorises  a  shorter  form  of  proceeding.  „  Ir^  ^  ^ ' 
and  substitutes  a  process  of  suspension  for  a  process  of  reduction.  Perth,  and 
Now  that  is  but  a  sist  of  diligence;  it  does  not  destroy  dil^®^ce,^^^^^jjj^ 
and  it  is  a  sist,  which,  according  to  the  case  of  Kelty^  13th  Feb.  and  Co. 
1830,  stays  diligence  where  it  stood,  but  leaves  a  means  over  the 
subject.  It  appears  to  me  that  the  statute  makes  no  distinction 
between  cases  where  there  is  diligence,  and  where  there  is  not. 
I  do  not  think  it  necessary  that  a  sist  shall  be  accompanied  with 
a  prayer  for  interdict.  The  note  is  passed  by  a  ministerial  pro- 
ceeding in  the  Bill  Chamber,  and  operates  as  a  sist  of  the 
diligence.  Now  there  is  here  a  sist  of  diligence,  and  the  Act 
says,  it  shall  be  competent  to  call  and  enrol  the  case  before  the 
Judge  who  pronounced  the  original  decree.  That  is  the  suspen- 
sion that  is  to  be  so  enrolled.  It  is  not  the  original  proceeding. 
Therefore  the  suspension  is  the  case,  and  must  be  proceeded  in  as 
suspensions  always  are*  The  form  of  reponing  at  once  is  without 
authority.  The  proper  proceeding  is,  that  the  Lord  Ordinary 
shall  suspend  the  letters  of  suspension,  or  find  them  orderly  pro- 
ceeded. The  parties  in  the  suspension  must  be  heard  on  the 
merits ;  after  a  record  has  been  made  up  in  the  usual  way,  and  as 
to  the  making  up  of  the  record,  it  may  be  done  either  by 
condescendence  and  answers,  or  by  holding  the  summons  in  the 
original  cause  as  the  condescendence  in  the  suspension.  But 
the  whole  proceedings  in  the  suspension  must  be  prosecuted  to 
an  end  in  the  suspension ;  and  till  that  is  done,  the  decree  in  the 
original  action  cannot  be  touched.  But  although  we  cannot 
repone,  it  may  be  right  to  conjoin  the  processes. 

The  LoKD  President  and  Lobd  Cuninghame  concurred. 

Motion  to  repone  refused. 

Sv'  CharUs  Gordon  and  Co,y  Suspender's  Agents. 
William  Hvnty  W.S.,  Respondent's  Agent, 


FIRST  DIVISION. 

Petition,  Clslland.  No.  373. 

EnUxU  Amendment  Act,  sec.  4. — Feuing  Power. — ^In  a  petition  for  autho- 
rity to  feu  under  sect  4  of  the  statute,  the  Court  granted  authority  to 
grant  feu  rights  of  the  whole  or  any  parts  of  the  lands  mentioned  in  the 
petition,  and  remitted  to  the  Lord  Ordinary  ^^  to  examine  the  several  feu 

rights  proposed  to  be  granted,  as  the  same  shall  be  successiYely  pre* 

2t2 
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Jnly  13.  1862.  pared,  and  to  report''    Such  fea  lights  most  be  executed  at  sight  of  the 

Court. 
Pet.  Clelland. 

This  was  an  application  by  Mrs  Clelland,  heir  of  entail  in  pos- 
session of  the  entailed  lands  of  Springfield,  near  Glasgow,  for 
authority  to  feu  *^  the  whole  or  any  parts  or  portions  of  the 
said  lands,  and  to  authorise  her  to  grant  feu  charters  thereof  in 
favour  of  any  parties  who  may  be  willing  to  transact  with  her  for 
feus  of  the  said  lands,  for  such  feu-duties,  and  under  such  condi- 
tions and  declarations  as  she  may  think  proper,  or  in  the  form  to 
be  approved  of  by  your  Lordships,  all  in  terms  of  the  said  Act  11 
and  12  Vict.,  c.  36." 

The  application  was  made  under  §  4,  which,  inter  aHof  em- 
powers an  heir  in  possession  with  such  and  the  like  consents  as 
by  said  Act  would  enable  him  to  disentail  such  estate,  to  feu  the 
estate  ^*  in  whole  or  in  part,  and  that  unconditionally,  or  subject 
to  conditions,  restrictions,  and  limitations,  according  to  the  tenor 
of  such  consents, — the  authority  of  the  Court  being  always  ob- 
tained thereto  in  the  form  and  manner  hereinafter  provided ;  s.ud 
such  heir  of  entail  shall  be  entitled  to  make  and  execute,  at  the 
sight  of  the  Courts  all  such  deeds,"  &c.,  as  might  be  necessary  for 
giving  effect  to  the  feus  so  granted. 

The  necessary  consents  were  obtained,  not  only  from  the  heirs 
specified  in  the  statute,  but  also  from  certain  annuitants  on  the 
estate,  to  the  unconditional  feuing  by  the  petitioner  of  the  whole 
lands,  or  any  part  thereof,  and  to  the  petitioner  **  granting  feu- 
charters  thereof  in  favour  of  any  parties  who  may  be  willing  to 
transact  with  her  for  feus  of  the  said  lands,  for  such  feu-duties, 
and  under  such  conditions  and  declarations  as  she  may  think 
proper." 

The  petition  was  remitted  to  the  Lord  Ordinary  (Cowan),  and 
sent  by  his  Lordship  to  Mr  W.  Campbell,  W.S.,  to  inquire  into 
the  facts,  and  report.  Mr  Campbell  reported  that  the  procedure 
was  all  regular,  and  that  the  Court  might  grant  the  prayer  of  the 
petition,  and  follow  the  procedure  adopted  in  the  case  of  Campbell^ 
4th  June  1850,  13  D.  41,  viz.,  to  allow  the  petitioner  to  renew 
her  application  under  the  present  petition  as  each  feu  came  to  be 
granted. 

At  the  request  of  the  petitioner,  however,  Mr  Campbell  stated 
in  his  report  that  she  maintained  that,  considering  the  uncondw 
tional  terms  of  the  consents,  she  was  entitled  to  obtain  audionty 
to  execute  the  necessary  charters,  without  having  each  separate 
deed  approved  of  by  the  Court ;  and  that  the  expense  of  obtain- 
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ing  such  approval  wonld  more  than  swallow  up  at  least  one  July  is.  1852. 
year's  feu-duty  of  each  feu,  and  would  be  detrimental  to  the  feu-    "^-^^v^*^ 

1  1.     'J  Pet.  Clellaud. 

ing)  and  was  besides  unnecessary. 

Lord  Cowan  reported  the  case  this  day,  and  stated  that  it 
would  be  very  advantageous  if  the  powers  sought  by  the  peti- 
tioner could  be  legally  granted  by  the  Court,  as  the  expense,  in 
cases  of  small  value  like  the  present,  entailed  great  hardship  on 
the  petitioners. 

MarshaUy  Jr,^  for  the  petitioner,  maintained  that  under  section 
4  of  the  statute,  the  Court  were  not  bound  to  see  the  deed  exe- 
cuted in  cases  where  the  consents  were  to  the  unconditional  feu- 
ing  of  the  estate ;  that  the  statute  was  not  imperative  on  this 
point ;  and  that  as  the  Court  could  not  alter  a  word  of  any  of 
the  deeds  proposed  by  the  petitioner,  any  examination  or  approval 
of  these  deeds  by  the  Court  was  unnecessary.  The  case  of 
Campbell  was  different.  His  consents  and  prayer  were  not  in  the 
same  terms  as  in  the  present  case. 

The  CouBT  held  the  statute  to  be  imperative,  and  that  all  the 
deeds  to  be  executed  by  any  party  claiming  the  benefit  of  sec.  4, 
must  be  executed  at  sight  of  the  Court,  but,  to  save  expense,  the 
petition  was  remitted  back  to  the  Lord  Ordinary,  with  power  to 
him  to  examine  the  deeds  as  successively  prepared,  and  to  report. 
The  following  was  the  interlocutor  pronounced : — 

The  Lords,  on  report  of  Lord  Cowan,  authorise  the  petitioner 
to  grant  feu  rights  of  the  whole  or  any  parts  of  the  lands  of 
Springfield  and  others,  contained  in  the  instrument  of  sasine  in 
favour  of  the  petitioner,  mentioned  in  the  petition,  and  that  in  terms 
of  the  prayer  of  the  petition,  and  decern  ad  interim :  Farther,  re- 
mit to  the  Lord  Ordinary  to  examine  the  several  feu  rights  pro- 
posed to  be  granted,  as  the  same  shall  be  successively  prepared^ 
and  to  report. 

Thomas  Banker^  S.S.C.,  PetitioDer's  Agent. 


SECOND  DIVISION. 

MOETONS  V.  WaLDIE.  jj^    gj^^ 

Account — Refirence  to  Pursuer's  Oath — RqKdrs  to  Vessel — Vendition — 
Vendition  in  Security — IMHityfor  Repairs. 

This  case  came  before  the  Court  on  a  reference  to  the  pursuer^s^uiy  is.  1852. 
oath  after  a  trial  before  a  jury.   The  action  was  at  the  instance  of    ^^v^^ 
Samuel  and  Hugh  Morton,  engineers,  Leith  Walk,  and  Hugh  w^^ii^!  ^'^ 


1042  CASES  DECIDED  IN  THE  No.  375. 

July  13.  i862.Morton,  the  individual  partner  of  that  firm,  who  sought  to  recover 
^  firom  the  defender,  James  Waldie,  merchant  in  Leith,  payment  of 

Waldie.  an  account  incurred  to  the  pursuers  in  executing  certain  repairs 
upon  the  boilers,  engines,  and  machinery  of  the  steam  ship,  St 
Kiaran  of  Leith.  The  defence  was,  that  another  person,  Mr 
John  Macindoe,  of  Macindoe  and  Company,  and  not  the  defender, 
was  the  party  liable  for  the  account,  the  right  of  the  latter  being 
that  of  a  mortgagee,  although  at  one  time  proprietor.  The  de- 
fender had  sold  the  vessel  to  Macindoe  for  £1800,  and  the  good 
will  of  its  trade  for  £200.  The  defender  afterwards  executed  a 
vendition  in  favour  of  Macindoe,  who,  of  the  same  date,  granted  a 
vendition  in  security  for  £1800,  the  price  of  the  good  will  of  the 
trade  having  been  paid. 

The  defender  denied  all  the  averments  in  the  summons,  to  the 
effect  that  the  repairs  or  work  specified  in  the  account  libelled  were 
executed  by  the  pursuers  upon  the  order  and  credit  of  the  defender, 
and  for  the  defender's  benefit.  That  the  pursuers  were  well  aware 
that  Macindoe  had  purchased  the  vessel,  and  that  the  defender  had 
no  further  concern  with  her  or  her  trade.  The  defender,  therefore, 
pleaded,  that  he  was  not  liable  for  the  account ;  and  fiirther,  that 
the  holder  of  a  vendition  in  security  or  mortgage  over  a  vessel,  was 
not,  as  such,  liable  in  law  for  any  repairs  executed  on  the  same. 

An  issue  having  been  adjusted,  the  case  went  to  trial  before  the 
Lord  Justice-Clerk  and  a  jury,  when  a  verdict  was  returned  for 
the  pursuer.  Thereafter  the  defender  moved  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  evidence.  The  Court 
refused  the  rule,  and  the  defender  then  referred  the  matter  to  the 
oath  of  the  pursuer,  Hugh  Morton,  who  deponed  to  the  efiect 
that  Waldie  employed  the  pursuers  to  execute  the  repairs,  and 
that  the  whole  communings  and  dealings  had  been  with  Waldie 
as  principal,  Macindoe  having  merely  acted  as  agent. 

The  Court  "  find  the  oath  negative  of  the  reference,  and  find 
the  defender  liable  in  the  expenses  incurred  by  the  pursuers  in 
relation  thereto." 

Lockharty  Morton^  Whiteheady  and  Grag^  W.S.,  Agents  for  Pursuers. 
James  F,  WtUde^  S.S.C.,  Agent  for  the  Defender. 


FIRST  DIVISION. 

No.  375.  Petition,  John  Gbllatly. 

Poora'  Edl^Declarationr— Remit  to  Sheriff— Certificate  as  to  Character 
and  Credit  ofUie  Applicant*'^ 
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Id  this  case,  owing  to  there  being  no  ordained  clergyman  in  the  July  14. 1852. 
parish,  the  Court  had  remitted  to  the  Sheriff  of  the  county  to     *-^t"^' 
take  the  declaration  of  the  petitioner  for  the  benefit  of  the  poors*  ^  ^' 

roll.     See  ante^  p.  804. 

The  usual  declaration  having  been  taken  before  the  Sheriff  of 
Forfarshire, 

WiUcny  for  the  applicant,  now  moved  for  a  remit  to  the  reporters 
in  the  probabUis  causa* 

Scotty  for  the  defender,  in  the  proposed  action  objected  to  the 
remit,  on  the  ground  that  the  Sheriff  had  not  appended  to  the 
declaration  the  usual  certificate  with  regard  to  the  character  and 
credit  of  the  apjjlicant  required  by  the  Act  of  Sederunt,  to  be 
appended  to  the  declaration  by  the  minister  and  elders. 

The  Court  were  of  opinion  that  the  machinery  of  the  Act  of 
Sederunt  was  not  applicable  to  remits  made  to  the  Sheriff  as  in 
this  case,  and  remitted  to  the  reporters. 

Oeorge  C.  AdamSj  S.S.C.,  Petitioner's  Agent. 
John  OdUxtly^  S.S.C.,  Objector^s  Agent. 


FIRST  DIVISION. 

Petition,  Lady  Jane  Montgomery  or  Hamilton.  No.  376. 

11  cmd  12  Victoria^  cap,  86,  sec.  26 — EnUxd  Amendment  Act — Improve- 
mmta — Balance  of  iruet  estaU— Competency  of  application  of  funds, — ^An 
entail  was  executed  in  1820  by  trustees  under  a  trust-settlement,  in 
terms  of  the  directions  of  the  trustee.  A  small  balance  of  the  trust 
estate,  which  the  trustees  were  directed  to  invest  in  lands,  in  the  same 
series  of  heirs,  remained  over,  which  balance  the  Court  directed  to  be 
consigned  in  bank.  An  application  was  now  made  by  the  heir  of 
entail,  to  apply  this  balance  in  improvements  of  the  estate : — Held  that 
the  application  of  the  funds  was  competent,  under  sec.  26.  of  the  Entail 
Amendment  Act. 

This  was  a  petition  for  warrant  to  uplifl  and  apply  consigned  July  U.  1862. 
money.    The  petitioner  is  heiress  of  entail  in  possession  of  the 
entailed  estate  of  Blackstone,  under  an  entail  executed  by  the  Hamilton, 
trustees  of  the  deceased  Dame  Margaret  Hamilton  Cathcart  of 
Bourtriehill. 

The  petitioner  set  forth  that  there  is  a  sum  of  money  amounting 
to  £495 :  18 : 3  sterling,  consigned  with  Messrs  Hunter  and  Com- 
pany, bankers,  Ayr,  under  the  authority  of  the  Court,  "  being 
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July  14. 1852.  the  balance  of  Dame  Margaret  Hamilton  Catbcart'^  trust-estate, 
j^T"^    which  her  trustees  were  directed  to  invest  in  the  purchase  of  lands 

Hamilton,  in  the  county  of  Ayr,  to  be  settled  upon  the  petitioner,  and  series 
of  heirs  entitled  to  succeed  to  the  said  entailed  estate  of  Black- 
stone,  under  the  disposition  and  deed  of  tailzie  before  mentioned, 
but  in  consequence  of  their  being  unable  to  obtain  sq  much  land 
held  under  the  same  superior  a^  might  exhaust  this  balance,  and 
that  to  have  applied  it  to  any  other  purchase  held  otherwise 
would  haye  loaded  the  heirs  of  entail  with  an  unsuitable  expense 
in  making  up  titles,  the  trustees  obtained  the  sanction  of  the 
Court  to  consign  the  sum  until  either  a  suitable  purchase  should 
occur,  or  it  might  be  exhausted  by  provisions  for  younger  children, 
the  interest  in  the  meantime  being  drawn  by  the  petitioner  as  the 
heiress  of  entail  in  possession." 

This  application  was  now  made  to  enable  the  petitioner  to  lay 
out  the  consigned  sum  of  £495 ;  18 : 3,  or  a  portion  thereof,  in 
permanently  improving  the  entailed  estate ;  and  in  the  event  of 
any  surplus  remaining,  the  same,  if  less  than  £200,  to  be  paid  U> 
the  petitioner  for  her  own  use  and  behoof,  in  terms  of  the  Act. 

The  Lord  Ordinary  remitted  the  petition  to  Mr  Patrick  Dalma- 
hoy,  W.S.,  who  stated  in  his  report,  that  the  doubt  which  occurred 
to  him,  in  regard  to  the  competency  of  the  application,  under  §  26, 
was,  ^^  that  it  seems  to  relate  to  trust-funds  standing  in  a  different 
position  from  the  money  held  by  the  trustees  in  this  case.  The 
clause  deals,  in  the  first  place,  with  money  that  has  been  derived 
from  the  sale  or  disposal  of  some  portion  of,  or  interest  in  an  en- 
tailed estate ;  and,  in  the  second  place,  with  money  held  in  trust 
for  the  purpose  of  purchasing  lands  to  be  settled  upon  the  heirs 
who  have  right  to  succeed  to  an  entailed  estate.  The  consigned 
money  in  question  was  not  derived  from  an  entailed  estate ;  and 
although  it  certainly  falls  under  the  other  description  of  being 
held  in  trust  to  be  invested  in  lands  for  behoof  of  heirs  under  an 
entail  which  is  now  in  existence,  the  question  is,  whether  the  en- 
tail referred  to  in  the  statute  is  not  an  entail  that  was  in  existence 
at  the  time  the  trust  was  executed ;  whereas  th^  entail  of  the 
lands  on  which  the  improvements  are  here  desired  to  be  made 
emerged  after  the  trust  was  created,  and  was  the  fruit  of  that  trust. 
There  can  be  no  doubt  that  the  consigned  money  in  this  case 
answers  the  description  given  in  the  next  section  of  the  Act,  the 
27th,  which  deals  with  money  or  property  that  has  never  been 
entailed,  but  which  is  simply  ordered  to  be  entailed ;  but  that  sec- 
tion does  not  provide  for  the  money  being  applied  to  the  purposes 
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specified  in  the  26th  section,  and  for  the  obvious  reaaon,  that  the  July  U.  1852. 
trust  it  speaks  of  makes  no  reference  to  an  existing  entail."  ^*^V*^ 

The  Lord  Ordinary  (Co\i^an)  reported  the  case,  holding  that  themmulto^ 
application  of  the  fiind  can  only  be  reached  by  construing  the 
statutory  provisions  upon  principles  which  will  have  a  wide  opera- 
tion, and  effect  the  disposal  of  trust-funds,  of  much  greater  amount 
than  the  sum  here  in  question.  The  proposed  application  of  the 
fund,  he  considered  the  most  beneficial  that  could  be  adopted. 

Boyle  was  for  the  petitioner. 

•  The  CouBT  allowed  the  petitioner  to  put  in  a  minute  in  reference 
to  this  question,  and  to  print  such  portions  of  the  deeds  as  might 
be  considered  proper  for  the  information  of  the  Court. 
The  case  was  again  called  to-day. 

Lord  Iyort.  It  is  impossible  to  overlook  the  importance  of 
the  considerations  which  ar«  now  brought  before  the  Coiul.  In 
common  with  the  Lord  Ojrdinary,  I  am  of  opinion,  that  nothing 
could  be  more  beneficial  than  the  application  of  the  money  here 
proposed,  and  if  I  could  have  done  so  under  the  statute,  I  should 
have  been  happy  to  give  way.  But  being  driven  to  the  statute, 
I  am  utterly  unable  not  to  adopt  the  doubt  raised  by  the  reporter. 
There  are  two  sections  which  deal  with  this  matter,  and  that  just 
because  there  are  two  situations  which  the  legislature  had  in 
view,  in  which  fundfi  might  be  placed.  There  is  first,  §  27.  There 
can  be  no  dubiety  here.  There  is  a  remedy  of  disentail,  the  only 
remedy  that  is  granted  by  the  statute,  for  monies  which  stand  in 
the  situation  to  which  this  clause  has  reference.  Now  }t  is  the 
first  part  of  the  section  that  applies  to  money  in  the  situation 
of  the  funds  in  the  present  case.  There  can  be  no  doubt  that 
the  description  therein  given  applies  literally  as  well  as  in  spirit 
to  the  money  now  in  dispute.  It  is  money  invested  in  trust  for 
the  purpose  of  purchasing  land  to  be  entailed,  and  that  descrip- 
tion applied  not  only  to  the  portion  of  the  money  that  now 
remains,  but  to  the  whole  fund  of  which  that  portion  is  only  the 
residue.  The  whole  iund  as  left  by  the  truster  was  not  the  en- 
tailed estate.  It  was  a  fund  lefl  for  the  purpose  of  purchasing  land 
to  be  entailed.  Now  the  state  of  the  fact  is  this,  that  the  money 
which  was  lefl  before  bulk  was  broken  has  been  partially  applied 
to  the  purchase  of  lands,  that  is,  the  purposes  of  the  trust  have 
been  partially  executed,  and  there  is  a  portion  of  the  funds  left 
in  the  state  in  which  the  whole  was  before  it  was  executed.  We 
cannot  deal  with  this  portion  of  the  funds  differently  from  the 
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July  14. 1862.  whole.    For,  look  to  §  26.    That  section  provides  for  all  cases 
where  ^^  money  has  been  derived  from  the  sale  or  disposal  of  anj 
Hamilton.      portion  of  an  entailed  estate.''    That  is,  has  reference  to  money 
not  in  the  situation  of  the  money  here ;  and  it  is  only  necessary 
to  look  to  this,  because  it  shews  that  the  succeeding  part  of  the 
section  applies  to  a  pre-existing  entailed  estate.   I  think  the  whole 
context  shews  that  the  money  here  spoken  of  is  money  to  be 
invested  in  lands  according  to  the  same  description   as  lands 
which  stand  entailed  at  the  time.    The  purpose  of  the  one  sec- 
tion is  to  enable  the  Court  to  deal  with  a  fund  which  ha8  been 
vested  in  trust  with  a  view  of  a  new  entail.    The  purpose  of  the 
other  is  to  deal  with  a  fund  to  be  invested  in  land  in  which  the 
heirs  are  to  be  the  same  as  in  a  pre-existing  entail.     Now,  if  we 
were  here  to  deal  with  a  fund  before  bulk  was  broken,  I  would 
ask  what  was  the  purpose  of  the  trust?  for  it  is  that  which  we 
must  form  an  idea  of,  before  we  can  construe  which  of  these  two 
sections  applies.    Now  the  money  was  directed  to  be  invested  in 
lands  ^^  to  be  entailed."    To  have  brought  this  case  under  section 
26,  it  would  have  been  necessary  that  the  truster  referred  to  an 
entail  abeady  existing,  settling  the  destination  on  the  same  series 
of  heirs.     I  think  therefore  the  two  sections  are  quite  different, 
and  have  reference  to  two  quite  different  cases.    I  think  that  the 
portion  of  the  money  which  now  remains,   standB  in  the  same 
situation  as  the  whole,  of  which  it  is  a  portion,  originally  stood, 
and  therefore  being  ordered  to  be  vested  in  land  for  heirs  not 
under  a  pre-existing  entail,  it  results  from  these  considerations 
that  §  27  alone  applies.    Now  the  application  is  under  §  26,  and 
therefore  we  have  no  power,  however  beneficial  we  may  think  the 
application  may  be,  to  ^ve  it  judicial  support. 

LoKD  CuNiNGHAME.  I  am  disposed  to  think  that  this  applica- 
tion is  both  within  the  letter  and  spirit  of  the  late  Entail  Act, 
§  26.  This  appears  to  me  to  be  a  bona  Jide  and  competent 
application  under  the  statute.  The  fiind  was  an  isolated  invest- 
ment long  before  the  date  of  the  last  Act,  and  as  the  entailed 
estate  must  be  in  a  very  different  situation  now  from  what  it  was 
at  the  date  of  the  deposit  of  the  fund  in  the  bank,  it  is  clearly 
most  for  the  interest  of  the  heir  of  entdl  to  apply  it  in  improve- 
ments in  terms  of  the  late  Act. 

The  LoKD  Pbesident.  I  think  this  is  a  very  nice  question 
under  the  statute.  It  appears  to  me  that  the  application  we 
have  here  clearly  is  not  upon  §  27,  nor  could  it  be,  because 
that  section  does  not  provide  for  the  application  of  money  i^ 
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improvements.     Then,  if  this  proceeding  be  competent  at  all,  it  juiy  14. 1852. 
must^be  under  §  26.     Under  that  section,  the  legislature  gives    ^'^"'^^'"*^ 
power  to  the  Court  to  authorise  the  application  of  Ainds  inH^ufo/.  ; 
certain  ways.     Now,  it  is  plain  that  if  this  money  had  been 
invested  in  trust  originally  for  the  purpose  of  purchasing  lands 
to  be  entailed  on  the  same  series  of  heirs  as  at  that  time  were 
called  to  the  succession  of  another  estate,  it  would  have  been 
competent  for  the  Court,  under  that  section,  to  apply  the  money 
for  the  improvement  of  the  estate  that  was  at  that  time  entailed, 
and  not  to  the  purchase  of  new  lands.     But  in  the  present 
case,  at  the  date  of  the  trust,  it  is  not  stated  to  us  that  this 
deed  contained  directions  to  entail  upon  the  heirs  of  any  such 
estate.    Whether  they  are.  the  same  as  the  heirs  in  any  estate 
then  existing  we  do  not  know ;   it  is  not  so  stated.     But  the 
money  is  to  be  invested  in  trust,  for  the  purpose  of  purchasing 
lands,  and  to  be  invested  in  a  certain  series  of  heirs.    Now  the 
lands  were  purchased  in  1820,  and  settled  on  a  certain  series  of 
heirs.    The  whole  question  therefore  is,  whether  the  money  that 
might  have  been  applied  to  the  improvement  of  another  estate, 
had  it  been  pre-existing,  can  be  applied  to  the  estate  of  Black- 
stone.    It  is  no  answer  for  us  to  say,  that  there  is  no  good  reason 
why  the  legislature  should  not  have  allowed  it.    If  the  legislature 
has  not  done  it,  we  cannot.    This  is  no  doubt  a  beneficial  statute, 
but  if  we  cannot  reach  it  by  the  words  of  the  statute,  we  cannot 
touch  it  at  aU.    I  rather  think  we  can  do  it  by  a  construction  of 
the  words  of  the  statute.    There  remains  £400  invested  in  trust 
for  the  purchase  of  lands.    Now,  suppose  lands  to  be  purchased 
and  settled  on  a  series  of  heirs  entitled  to  succeed  to  the  estate  of 
Blackstone,  that  would  satisfy  the  words  of  the  trust,  and  I 
think  it  would  also  be  a  satisfaction  of  the  statute,  for  it  would  be 
a  settlement  on  the  heirs  of  a  separate  estate,  and  would  be  made 
on  a  separate  deed  of  entail.    On  that  view  of  matters,  I  think 
that  the  prayer  of  the  petitioner  may  be  granted.    It  may  be  a 
new  construction  of  the  statute,  but  I  think  it  is  consistent  with 
the  spirit  of  the  Act,  and  although  I  have  difficulty,  my  leaning 
of  opinion  is  in  fistvour  of  the  construction,  and  I  think  the  statute 
will  admit  of  it. 
Petition  granted. 

Hunter^  Blair,  and  Cowan,  W.S.,  Petitioner's  Agents. 
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SECOND  DIVISION. 
No.  377.  Thom  v.  Thom's  Trustees. 

Landlord  and  Tenant — Lease — Feu — Personal  Excqtdon — Acqideeoence 
— Damage. — CircumstaDces  in  which  a  tenant  was  found,  in  respect  of 
delay  and  implied  acquiescence,  to  have  no  claim  or  right  of  action 
against  the  trustees  and  representatives  of  his  deceased  landlord. 

July  14. 1852.  This  was  an  action  of  declarator,  and  for  payment  of  certain 
Thom  V  fi«n^8  of  money  in  name  of  damages,  in  respect  of  the  foUowing 
Thorn's  Tru8-  facts : — ^The  pursuer,  Robert  Thom,  was  tenant  of  the  farm  of 
*®®**  Upper  or  North  Ascog,  in  the  parish  of  Kingarth  and  county 

of  Bute,  which  he  held  from  his  patornal  uncle,  the  late  Robert 
Thom,  senior,    heritable    proprietor  of   the    estate  of  Ascog, 
who  had  agreed  to  grant  the  pursuer  a  lease  of  the  fiirm  for  a 
period  of  nineteen  years,  at  the  yearly  rent  of  L.llO  for  the  first 
two  years  of  the  lease,  and  L.140  for  the  remainder  of  the  term ; 
and  under  which  agreement  the  pursuer,  with  the  landlord's  con- 
sent, entered  meanwhile  into  possession  of  the  farm.     Disputes 
and  differences  having  afterwards  arisen  as  to  the  terms  of  the 
lease,  more  especially  with  reference  to  a  stipulation  whereby  the 
landlord  was  to  have  a  reserved  right  of  occupying  a  part  of  the 
farm  with  plantations,  or  for  other  purposes,  on  the  one  hand,  and 
to  allow  a  proportional  abatement  of  rent  on  the  other,  the  parties 
agreed  to  a  reference  or  submission  to  Mr  Samuel  Girdwood,  re- 
siding at  Kerry-Lamont,  who  issued  an  award,  or  deoree-arbitnJ, 
by  which  he  appointed  the  parties  to  execute,  in  a  valid  and  effec- 
tual manner,  a  lease,  in  terms  of  a  draft  contained  and  embodied 
therein,  one  of  the  clauses  of  which  reserved  to  the  proprietor  U) 
feu  for  villas  any  part  of  the  ground  let,  the  tenant  being  allowed 
a  deduction  according  to  the  annual  value  of  the  ground  so  taken, 
with  the  exception  of  a  field  next  the  sea,  the  deduction  for  which, 
in  consequence  of  its  having  been  drained  by  the  landlord,  was  | 

to  be  lOs.  6d«  per  acre.  The  arbiter  also  allowed  the  sum  of 
L.2,  58.,  subsequently  increased  to  L«2,  10s.  of  annual  abatement 
from  the  renti  aa  compensation  for  ground  already  taken  and  used 
for  plantation  by  the  landlord,  and  by  which  abatement,  the  rent 
during  the  seventeen  years  of  the  remaining  part  of  the  lease  was 
reduced  from  L.140  to  L.137,  10s. 

This  lease  was  never  executed,  but  the  pursuer  continuing  to 
occupy  the  farm,  the  parties  appeared  to  have  acted  according  to 
its  terms.     The  record  set  forth  that  Mr  Thom,  the  proprietor, 
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had  been  at  considerable  expense  in  draining,  cleaning,  and  level- jaiy  14. 1352. 

ling  the  above  field  next  the  sea,  and,  having  arranged  to  grant  a    ^*"^>^^*^ 

feu  of  it,  he  addressed  the  following  letter  to  the  pursuer: — Thom'^Troa- 

^^  Ascog,  15th  April  1840. — Sir,  the  field  next  the  sea,  and  ex-^^- 

tending  north  fix>m  the  march  with  Mr  Glass'  property,  is  now 

being  feued,  and  as  the  feuar^s  right  of  entry  is  to  be  on  the 

15th  day  of  the  next  month  (say  the  15th  of  May  1840,)  you 

cannot  be  allowed  to  possess  that  part  of  your  fSum  after  that 

term.  I  am,  Sir,  your  humble  servant."     (Signed)     ^'Rt.  Thom«'' 

(Addressed)      ^'  To  Mr  Robebt  Thom,  junior,  of  North  Ascog 

farm." 

Of  the  field  referred  to  in  that  intinmtion,  extending  to  about 
eight  acres,  the  pursuer  ceded  possession  at  Whitsunday  1840. 
He  was  in  consequence  allowed  the  stipulated  deduction  firom  the 
rent  of  the  farm  of  10s.  6d.  per  acre  for  the  eight  acres  until  1842 ; 
and  since  that  time,  Mr  Simpson,  his  assignee,  has  been  allowed 
the  same  deduction  per  annum. 

There  did  not  appear  to  have  been  any  evidence  that  any 
formal  feu  right  of  the  field  had  been  granted  during  Mr  Thorn's 
life,  nor  what  the  arrangements  regarding  the  field  in  question 
really  were.  But  it  was  stated  for  the  defenders,  that  a  viUa  or 
dwelling-house  had  been  built  by  Mr  Thom,  and  that  during  his  , 
lifetime  the  pursuer  never  pretended  that  he  had  been  illegally 
removed  from,  or  improperly  induced  to  cede  possession  of  the 
field.  The  pursuer,  on  the  other  hand,  maintained  that  he  had 
been  all  along  under  the  belief  that  the  portion  of  the  farm  taken 
possession  of  by  the  landlord  had  been  actually  feued  by  him  as 
mentioned  in  his  letter  of  15th  April  1840,  and  after  an  attempted 
negotiation  by  correspondence,  he  presented  a  petition  to  the 
Sheriff  of  Bute,  for  the  purpose  of  ejecting  them  from  the  field ; 
which  petition  was  dismissed  as  incompetent. 

In  this  state  of  the  facts  the  pursuer  concluded  for  various 
grounds  of  loss  and  damage ;  also,  that  Mr  Thom  had  fraudulently 
and  illegally  violated  his  engagements  with  the  pursuer;  and, 
computed  with  reference  to  all  these  grounds  of  action,  the  sum- 
mons concluded  for  numerous  payments,  in  name  of  damages  and 
expenses,  &c. 

The  defenders,  inter  alioj  pleaded  that  (2d  plea  in  law)  the 
pursuer  had  not  averred  matter  relevant  in  law  to  support  the 
conclusions  of  the  action  ;  and  that  (4th  pica  in  law)  the  pursuer 
having  ceded  possession  of  the  field  in  May  1841,  and  allowed  a 
house  to  be  erected  on  it,  and  Mr  Thom  having  survived  until 
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July  14. 1852.  December  1847,  without  any  such  pretences  and  claims  as  the 
'~^^^'    present  having  been  made  during  his  lifetime  by  the  pursuer,  the 
Thoin*s  TruB-  latter  is  barred  and  excluded  from  insisting  in  his  present  daims, 
^^^'  and  the  defenders  are  not,  post  tantum  temporisy  bound  to  produce 

evidence  that  the  late  Mr  Thom  granted  a  formal  feu  right  of  the 
ground,  under  the  penalty  of  subjecting  his  estate  to  the  pur- 
suer's claims. 

The  Lord  Ordinary  (Anderson)  pronounced  an  interlocutor,  by 
which  he  ^'  Finds  that  there  are  relevant  averments  set  forth  in 
the  record  to  support  the  conclusions  of  the  action :  Finds  that 
the  facts  admitted  by  the  pursuer  iu:e  not  sufficient  to  exclude  the 
grounds  of  action  as  laid  in  the  summons :  Therefore  appoints  the 
pursuer  to  lodge,  within  eight  day's  from  this  date,  a  draft  of  the 
issue  or  issues  proposed  by  him,  and  the  defenders  a  draft  of 
their  counter-issue.''  \ 

The  defenders,  Thom's  trustees,  reclaimed. 

Hector  and  Moncreiff  were  for  the  reclaimers. 
HaUard  and  the  Solicitor-Generalj  for  the  respondent. 

The  CouBT  differed  from  the  Lord  Ordinary,  and  pronounced 
the  following  interlocutor : — ^^  The  Lords  having  advised  the 
reclaiming  note  for  Donald  and  Others,  trustees  and  executors  of 
the  late  Robert  Thom,  and  heard  counsel,  alter  the  interlocutor 
reclaimed  against,  in  so  far  as  it  repels  the  2d  and  4th  defences  : 
Find  that  the  pursuer  ceded  possession  of  the  field  in  question  to 
his  uncle,  the  late  Eobert  Thom,  after  receiving  a  letter  from  him 
of  date  the  15th  April  1840,  in  reference  to  the  lattei^s  powers  to 
resume  said  field :    Find  that  the  pursuer  was  satisfied  with  that 
communication,  and  ceded  possession  on  the  terms  stipulated  in 
the  lease,  and  did  not  again,  during  the  lifetime  of  the  said  Bobert 
Thom,  who  survived  till  December  1847,  require  farther  evidence 
that  the  said  field  was  actually  feued,  or  make  any  claim  for  re- 
occupation  of  the  same,  or  for  greater  compensation,  if  it  was  not 
actually  feued :   Find  that  the  pursuer  cannot  now  in  this  action 
raised  in  1850  and  after  the  death  of  the  said  Robert  Thom, 
legally  insist  on  the  conclusions  of  the  action  founded  on  the 
ground  that  the  said  Robert  Thom  ought  not  to  have  made  said 
application  to  him,  and  therefore  assoilzie  the  defenders,  and  de- 
cern :  Find  the  defenders  entitled  to  expenses,"  &c. 

J.  and  J,  Macandrewy  S.S.C.9  Pursuer's  Agents. 
QibBon'Craig,  DalzM  and  Brodiey  W.S.,  Defenders'  Agents. 
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FIRST  DIVISION. 

Hagart  v.  Munro.  No.  378. 

Frocesg — Defences — Judicature  Acts^  6  Oeo.  JF.,  c.  120,  and  13  and  14 

Victj  c.  36. 

T      1  .  ...  1        ,  July  16-  1862. 

In  this  case  an  objection  was  taken  by,  ^^v"*^ 

Macfarkmef  for  the  respondent — That  the  reclaimer  had  not  Hagart  v. 
printed  the  original  defences,  which  were  an  essential  portion  of 
the  case,  and  as  to  which  the  recent  Statute  had  not  repealed  the 
provisions  of  the  previous  Judicature  Act,  requiring  specially  that 
the  summonses  and  defences  should  be  printed. 

Maidment  answered — That  the  record  had  been  closed  on  sum- 
monses, revised  condescendence,  and  revised  defences,  and  had 
been  heard  on  this  closed  record  by  the  Lord  Ordinary  ;  that  the 
original  defences  were  superseded  by  the  second  defences ;  and 
that  the  conditions  of  the  previous  statute  had  been  fairly  com- 
plied with. 

The  Court  sustained  the  defences,  and  sent  the  case  to  the  roll. 

R.  Arthur^  S.S.C.,  Agent  for  Pursuer. 

Lochharti  Morton^  Whitehead  Sf  Qreig,  W.S.,  Agents  for  Defender. 


FIRST  DIVISION. 

M^AUGHTON  t?.  BaIBD.  N^-  ^79. 

Sak — Delivery — Bight  of  lUtention. — ^The  agent  in  Bristol  of  a  Scotch 
Iron  Company,  sold  to  a  merchant  there  a  quantity  of  iron  deliverable 
in  Clyde.  The  price  was  paid  in  Bristol,  but  delivery  was  not  taken. 
The  purchaser  sold  the  iron  to  a  third  party,  who  resold  it  A  delivery 
order  was  duly  endorsed  to  the  eventual  purchaser,  who  demanded 
delivery,  but  was  refused  by  the  vendors,  on  the  ground  that  the 
original  purchaser  was  indebted  to  them  on  transactions  subsequent  to 
the  sale,  for  which  they  held  the  iron  sold  in  security : — ffeldf  that  jthe 
transaction  fell  to  be  regulated  by  Scotch  law,  that  the  plea  of  retention 
was  well  founded,  and  that  the  right  was  not  affected  by  the  passing  of 
the  delivery  order  from  hand  to  hand — ^no  intimation  of  which  transac- 
tions had  been  made  to  the  vendors  of  the  iron. 

This  was  an  action  to  compel  delivery  of  a  quantity  of  iron  under  jniy  15. 1852. 
the  following  circumstances.  ^-^v-^-' 

In  1845  the  defenders,  the  Messrs  Baird,  iron-merchants  in^.B^.  *^^ 
Glasgow,  by  their  accredited  agent  in  Bristol,  sold  to  Acraman 
of  the  same  place,  500  tons  of  pig  iron,    l^e  agent  Mr  Davies, 
communicated  this  sale  to  his  principals  of  same  date^  and  next 
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July  16. 1862.  ^^y  'delivered  to  Acraman  the  following  sale  notCr    "  Sold  to 
M^^aughton   ^'  ^'  Acraman  500  tons  Gartsheme  pigs  (3/5  No.  1  and  2^^ 
V,  Baird.        No.  3)  at  70/  nett  cash  in  the  Clyde,  for  immediate  delivery 
on  payment,  say  in  fourteen  days,  for  William  Baird  and  Com- 
pany."   In  course  of  post  the  Messrs  Baird  wrote  to  their  agent, 
confirming  the  sale,  and   informing  him  that  liiey  had  booked 
the  order,    ^^  and  now  send  yoa  the  enclosed  invoice  thereof, 
the  amount  of  which  yon  can  remit  when  doe,  £1750  nett." 
The  transaction  was  at  the  same  time  mentioned  in  the  Messrs 
Baird's  invoice  book  as  500  tons  pig  iron  to  Mr  Acraman,  ^^  laying 
to  order  £1750  due  20th  February."   Acraman  paid  the  £1750  as 
the  price  of  the  iron  within  the  fourteen  days,  to  Davies  at  Bristol^ 
and  Davies  remitted  the  amount  to  the  Messrs  Baird.     Acraman 
did  not  take  delivery  of  the  iron  himself,  however,  but  sold  it  to 
Mr  Robertson  of  Glasgow,  who  paid  him  the  price,  and  obtained 
a  delivery  order  upon  the  Messrs  Baird.    Robertson  again  sold 
the  iron  to  Robertson  and  Company,  who  paid  the  price,  and  in 
whose  favour  he  endorsed  the  delivery  order  obtained  by  him  fi:^m 
Acraman.    Soon  thereafter  Robertson  and  Company  demanded 
delivery  of  the  iron  from  the  Messrs  Baird.   The  latter  refused,  on 
the  ground  that  after  the  iron  had  been  paid  for  by  Acraman,  they 
subsequently  had  other  transactions  with  him,  by  which  he  became 
indebted  to  them,  and  that  they  were  entitled  to  retain  the  iron  m 
security  of  the  debts  subsequently  contracted  to  them  by  Acraman. 
In  these  circumstances  an  action  was  brought  by  Messrs  Robert- 
son and  Company,  (now  represented  by  M^aughton,)  to  compel 
the  Messrs  Baird  to  give  delivery  of  the  iron  to  the  pursuer,  or 
those  in  their  rights. 

In  November  1848  the  Lord  Ordinary  (Wood)  pronounced  an 
interlocutor,  finding,  &c. :  Firsty  That  in  this  case  although  the  con- 
tract was  made  in  England,  the  place  of  performance  was  Scotland, 
and  that  therefore  the  contract,  as  to  its  validity,  nature,  obliga- 
tion, and  interpretation,  is  to  be  regulated  and  governed  by  the 
law  of  Scotland.  Second^  That  .  .  .  .  "  transactions  having 
taken  place  in  England  by  which  it  is  alleged  that  Acraman's 
rights  under  the  said  contract  came  to  be  transferred  to  the  ori- 
ginal pursuers  ....  the  force  and  effect  of  these  transac- 
tions ....  is  to  be  determined  by  the  law  of  England : 
Farther,  and  assuming  the  foresaid/rrt  finding  to  be  correct,  finds, 
Thirdy  that  the  validity  of  the  defender's  plea  of  retention  in  the 
circumstances  in  which  it  is  maintained  by  them  is  to  be  decided 
by  the  law  of  Scotland."     .... 
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Against  this  interlocutor  MfNaugfaton,  as  trustee  on  the  seques-Jalj  15.  I852f« 
trated  estate  of  Robertson  and  Co.  reclaimed.  1-*t^' 

The  case  was  fiilly  discussed,  and  the  Court  intimated  that  they  v.  Baird. 
were  not  prepared  to  acquiesce  in  the  Lord  Ordinary's  interlocu- 
tor,  but  as  they  were  desirous  in  the  meantime  to  see  a  more  speci- 
fic statement  as  to  the  pursuei^s  averments  in  reference  to  the 
usage  of  trade,  &c.,  they,  on  30th  Nov.  1850,  pronounced  an 
interlocutor,  requiring  such  specific  statement  to  be  given  in. 
This  was  accordingly  done.  The  case  was  again  discussed  in 
November  1851. 

Inglis  and  Macfarlaney  for  the  reclaimer. 

The  Lord  AdvocaUy  (Moncreif,)  and  Neavesy  for  the  respondents. 

The  Court  intimated  that  they  would  recal  the  whole  interlocu- 
tor, and  in  the  first  instance  hear  parties  farther  on  their  pleas  in 
law.    Parties  having  been  fully  heard  the  case  was  now  advised. 

The  Lord  President.  This  is  an  important  case,  and  attended 
with  considerable  difficulty.  The  question  arises,  whether  Baird 
is  entitled  to  plead  retention.  No  demand  for  delivery  of  this  iron 
was  made  prior  to  the  30th  May,  the  date  of  Acraman's  bankruptcy. 
This  is  properly  a  plea  of  retention  on  the  part  of  Baird.  The  iron 
never  passed  out  of  his  custody.  It  never  was  separated  from  the 
other  iron  in  his  possession,  and  he  maintains  his  right  to  retain  pos^ 
session  of  it.  Something  was  said  as  to  the  right  of  lien,  but  that 
is  a  different  matter.  This  is  a  question  arising  in  reference  to  a 
right  of  retention  which  Baird  pleads.  It  is  a  right  known  in  the 
law  of  Scotland  which  belongs  to  the  seller  of  an  article  which  he 
has  not  parted  with  the  possession  of,  not  only  as  against  the  price 
of  that  particular  article,  but  as  against  any  claim  due  to  him  on 
general  account,  and  especially  where  the  party  who  demands  de- 
livery avows  his  inability  to  settle  the  remaining  part  of  his  ac- 
count. It  is  important  to  keep  that  in  view,  for  such  is  the  plea 
maintained  by  Burd.  The  particular  nature  of  the  plea  was 
brought  out  in  the  case  o( Melrose  v.  Haaliey  7th  March  1851,  where 
the  Lord  Justice-Clerk  lays  down  the  distinction  between  Hen  and 
retention;  perhaps  the  most  clear  and  concise  explanation  of  the 
law  of  retention  is  given  in  the  opinion  of  Lord  Moncreiff. 

This  was  a  sale  made  by  the  Baird's  agent  in  Bristol  to  Acraman 
in  Bristol,  and  the  first  matter  to  be  considered  is,  how  that  circum- 
stance will  deprive  Baird  of  that  right  of  retention,  which  certainly 
would  have  been  good  had  Acraman  been  a  merchant  in  Greenock 
or  Edinburgh,  or  any  other  part  of  Scotland.    Now  the  nature  of 

No.  XXXVI. — ^VOL.  I.  2  z 
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J'^JyJI^^S^.the  contract  was  one  made  by  an  agent  in  Bristol  for  a  Scotch 
M'Naairhton  ^^^^^9  avowedly  acting  for  hie  prinlcipalin  reference  to  goods  that 
V.  Baird.  were  to  be  delivered  in  Scotland.  The  place  of  delivery  ia  Scot- 
land. The  contract  takes  place  in  Liverpool,  and  it  is  an  engage- 
ment by  the  agent  binding  on  the  Bairds  to  deliver  the  iron  in  the 
Clyde, — not  any  particular  parcel  of  iron,  so  that  it  could  be  claim- 
ed out  of  the  mass  of  iron  belonging  to  the  Bairds,  but  to  deliver 
a  given  quantity  of  iron.  I  have  di£Sculty  in  understanding  how 
that  could  transfer  the  property  of  any  particular  portion,  of  iron, 
rather  than  another  portion  of  the  goods,  all  of  which  are  still  in 
the  possession  of  the  Bairds.  It  is  said  the  price  was  to  be  pay- 
able in  Bristol.  I  see  nothing  to  that  effect  in  the  document  that 
passed  at  the  time.  There  is  no  statement  of  a  place  where  the 
price  was  to  be  paid,  and  I  apprehend  that  Acraman  being  in  Glas- 
gow, or  having  an  agent  there,  had  he  paid  the  price  within  four- 
teen days,  that  would  have  been  full  implement  of  his  part  of  the 
contract.  The  obligation  was  to  pay  the  price  to  the  Bairds,  and 
there  is  no  statement  where  it  was  to  be  paid.  It  was  paid  at  Bris- 
tol, but  there  is  no  part  of  the  original  agreement  to  that  effect. 
How  then  does  the  nature  of  the  transaction  deprive  the  party  who 
is  in  possession  of  the  iron  of  his  right  of  retaining  it  when  the  pur- 
chaser comes  to  demand  it  ?  If  Acraman  himself  had  come  demand- 
ing the  iron,  avowing  that  he  would  give  no  satisfaction  about  the 
other  accounts  owing  by  him,  it  appears  to  me  that  the  Bairds 
would  have  had  the  remedy  in  that  case.  Suppose  the  purchase 
had  been  made  in  Scotland.  This  is  an  equitable  remedy  that 
the  seller  has  until  he  shall  be  satisfied  of  any  debt  that  is  due  to 
him  by  the  other  party,  and  whenever  the  party  comes  to  Scot- 
land to  demand  delivery  of  the  goods  in  the  sellet^s  possession,  the 
seller  is  entitled  to  plead  all  the  benefits  that  possession  gives  him, 
unless  he  has  done  something  that  plainly  bars  the  right  to  that 
))Iea.  Therefore,  unless  it  can  be  shewn  that  the  Bairds  had  relin- 
<(uished  their  right  by  some  agreement  expressed  or  implied,  I 
cannot  see  how  they  do  not  now  possess  that  right. 

But  there  may  be  a  difference  of  circumstances  arising  out  of 
what  took  place  with  the  Robertsons.  It  appears  that  Acraman 
had  transferred  his  right  to  Robertson,  but  the  sale  note  or  invoice 
which  was  the  title  of  Acraman  in  the  matter,  was  not  a  thing 
transferable  from  hand  to  hand.  The  order  of  deliveiy  might 
have  been  very  effectual,  supposing  there  had  been  no  subsequent 
transaction,  but  it  is  a  different  thing  if  the  Bairds  were  not  bound 
to  deliver  to  Acraman.    And  if  in  the  interval  Robertson  had  come 


No.  379.  COURT  OF  SESSION.  1055 

to  the  Bairds  ami  been  recognised  by  them  before  they  applied  J«ly  i^*  ^^52. 
their  right  of  retention,  that  also  might  have  been  different.    S^^M*Naughton 
it  does  not  appear  that  intimation  of  the  transaction  had  been  made  v,  Baird. 
to  the  Bairds  before  the  30th  May,  and  therefore  np  to  that 
point  it  appears  to  me  that  nothing  has  occurred  to  bar  the  right 
of  retention.    The  purchase  having  been  made  by  ^craman  in 
Bristol  in  communication  with  an  agent  there,  did  not  deprive  the 
owner  of  that  iroA  of  the  right  of  pleading  retention  as  against 
Acraman^  when  he  ^mes  to  demand  delivery  of  it  as  by  other  pur- 
chasers. 

It  was  put  on  record  that  by  the  practice  of  England  as  well  as 
of  Scotland,  the  sale  and  delivery  orders  transferred  the  obligation 
to  deliver  the  iron  to  the  parties  in  whose  &vour  the  orders  were 
made.  And  tiiere  is  a  statement  here  that  the  parties  transacted 
in  reliance  on  the  law  c^  England ;  and  the  usage  of  the  trade  is 
set  forth.  I  understand  this  to  mean  that  after  payment  of  the 
price  there  would  be  no  liem  That  I  understand  to  be  the  law  of 
England  in  reference  to  the  purchase  of  specific  goods.  But  that 
is  a  totally  different  state  of  the  law  from  ours,  and  I  do  not  see 
that  it  is  here  specifically  stated,  that  the  sellers  or  their  agent  came 
under  a  condition  at  the  time  of  the  sale^  that  they  ^irett  hot  to 
maintain  the  rights  that  belong  to  a  party  in  Scotland  to  keep 
possession  of  goods  till  he  has  been  satisfied  of  the  debts  due  to 
him  by  the  purchaser.  But  I  do  not  think  that  this  allegation 
would  bring  it  up  to  a  case  of  waiver.  If  the  right  does  exist  in 
Scotland,  then  the  statement  would  have  required  to  amount  to 
this,  that  a  right  which  would  have  existed  notwithstanding  the 
eale  having  been  transacted  in  Bristol^  was  expressly  abandoned 
by  the  party ;  and  there  is  no  statement  of  that  kind  here. 

Now,  in  regard  to  whether  this  is  a  Scotch  or  English  contract, 
that  is  a  wide  way  of  speaking.  It  is  in  one  sense  English,  on  the 
other  Scotch.  It  is  botL  But  the  obligation  to  deliver  is  an 
obligation  to  be  implemented  in  Scotland.  That  is  substantially 
a  Scotch  matter ;  and  the  parting  with  the  custody  of  the  goods, — 
the  rights  that  attach  to  custody  and  possession, — ^whether  the 
seller  has  divested  himself  of  the  good6,~-are  Scotch  matters  too. 
If  the  Bairds  had  been  in  England  accidentally,  and  entered  into 
such  a  transaction  as  this,  and  Acraman  had  then  come  to  de- 
mand delivery,  would  the  Bairds  not  have  been  entitled  to  plead 
retention  ?  And  is  it  different  because  an  agent  did  so  ?  The 
obligation  here  is  delivery.    I  think  the  place  where  delivery  was  • 

to  take  place  is  a  matter  of  Scotch  law,  and  on  these  grounds  it 

2z2 
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July  15. 1852.  appears  to  me  that  in  this  case  we  have  little  to  do  with  the 
':;^^?*'^    transference  of  this  order,  which  was  never  intimated  to  the 

M  Nangnton  , 

V.  Baird.        Bairds  at  all.    The  plea  of  retention,  therefore,  is  well  founded. 

Lord  Cuninghame.  In  the  important  question  of  mercantile 
and  international  law  which  here  arises,  it  is  impossible  not  to  re- 
vert to  the  late  case  of  Melrose  v.  Hastiey  which,  was  elaboratelj 
argued  before  both  Divisions  of  the  Court  in  March  1851.  In 
that  case  the  leading  authorities  in  our  own  system  and  in  that  of 
England  were  anxiously  enumerated  and  considered ;  and  while  it 
was  shown  and  admitted  that  in  England  no  lien  is  allowed  to  a 
seller  for  a  general  balance  over  specific  goods,  the  price  of  which 
has  been  paid,  it  was  found  by  a  majority  of  the  Court,  (mainly 
on  the  authority  of  the  single  case  of  Mein  v.  BoyUy  in  1829)  that 
such  a  lien  did  exist  in  Scotland ;  and  accordingly  the  right  of  re- 
tention was  allowed  to  the  seller  in  Melrose^ a  case.  As  I  view  the 
present  case,  however,  it  is  not  affected  by  the  case  of  Melrose^  but 
must  be  regulated  by  the  law  of  England  on  the  plea  now  at  issue 
between  the  parties.  I  have  come  to  the  conclusion  that  the  lien 
claimed  by  the  defenders  cannot  be  sustained. 

1.  The  transaction  upon  which  the  present  claim  is  founded 
seems  to  me  to  have  been  peculiarly  an  English  contrcicty  subject  to 
all  the  rights  and  obligations,  express  and  implied,  in  the  law  of 
contract  in  England.  The  party  who  concluded  it  carried  on 
business  and  resided  in  England ;  the  price  was  payable  instantly 
to  himself y  and  not  to  any  constituent  in  Scotland,  and  he  received 
the  price  and  discharged  it.  The  agreement  was  thus  in  every 
essential  point  an  English  agreement.  The  words  of  Lord  Chan- 
cellor Lyndhurst  in  the  case  of  Mills  v.  the  Albion  Company y  in 
1828,  apply  directly  to  the  present  case. 

2.  The  next  inquiry  is,  whether  this  transaction  on  payment  of 
the  price  by  the  principal  vendee,  was  transferable  to  a  sub-vendee 
in  England,  without  being  subject  to  any  lien  in  favour  of  the  first 
sellers,  for  subsequent  debts  and  transactions  of  the  primary  ven- 
dee. I  do  not  understand  that  any  such  doctrine  has  ever  been 
propounded  in  England.  The  vendor^s  lien  while  the  goods  are 
not  delivered  is  described  by  all  writers  as  existing  only  for  the 
price :  and  when  that  is  paid,  it  cannot  be  revived  in  respect  bf 
future  transactions.  Cross  on  Lien  p.  322 ;  Deacon  on  Bankruptcy, 
vol,  I.  p.  545 ;  Morton  on  Vendors,  p.  183.  The  plea  of  sub^endees 
or  vendorsj  who  have  received  the  price  from  the  primary  vendee 
is  even  clearer  and  stronger.  So  soon  as  the  vendors  received.the 
price,  they  held  the  goods  for  behoof  not  only  of  the  first  vendee, 
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but  of  all  future  purchasers^  who  might  acquire  the  goods  in  the  July  15. 1852. 
due  course  of  trade,  the  property  was  transferable  to  them,  and  ^^f^'f^^ 

!•  n  \  •  11-1  !•  1  ^M*Naugnton 

passed  by  their  payment  of  the  price,  and  the  delivery  to  them  of  v.  Baird. 
the  note  of  sale  and  order  of  delivery.  The  plea  of  the  first  ven- 
dors seems  to  rest  on  this^  that  no  intimation  of  the  sub-sale  by 
Acraman,  the  first  vendee^  was  made  to  them  by  any  party,  and 
that  by  the  English  law  of  set  off  the  vendors  were  entitled  to  hold 
the  iron  for  a  balance  incurred  by  Acraman  on  subsequent  trans- 
actions. But  when  the  price  is  paid  in  England,  I  can  find  no 
authority  and  no  allegation  of  usage  to  support  any  claim  on  the 
part  of  a  vendor  for  a  lien  for  his  general  balance ;  Deacon  on 
Bankruptcy,  vol.1., p.  755;  Burge,  vol. III. p. 296 ;iS/>«ar  v.  Traversy 
4  Campbell's  Reports,  p.  51;  Davis  v.  Reynolds^  4  Campbell,  267. 

3.  Holding  the  vendor^s  claim  under  the  law  of  England  on 
this  point  to  be  clear  (and  only  on  that  assumption)  I  conceive 
that  that  law  must  govern  the  present  case.  On  the  grounds  al- 
ready explained,  I  must  hold  it  as  a  point  admitting  of  no  ques- 
tion that  if  the  iron  in  dispute  had  been  deliverable  in  England, 
the  vendor's  lien  would  have  been  at  an  end  on  payment  of  the 
price.  But  the  opposite  plea  is  urged  here  solely  on  the  ground 
that  the  iron  was  situated  in  Scotland,  and  deliverable  to  the  pur- 
chaser there — and  that  every  lien  over  it  competent  by  the  law  of 
Scotland  applied  to  it.  But  mobUia  non  hdbent  situm^  the  rights 
of  vendors  and  vendees  inter  se  must  be  regulated  by  the  law  of 
the  place  where  they  have  contracted.  It  is  difficult  to  see  what 
efiect  the  place  of  deposit  of  the  goods  sold  could  have  on  the 
case.  They  were  at  the  disposal  of  an  English  merchant  and 
agent,  who  drew  the  price,  who  concluded  a  bargain,  and  obtained 
a  sale  note  and  order  of  delivery  as  effectual  in  England  as  a 
bill  of  exchange.  He  was  therefore  bound  by  an  English  contract 
to  make  the  iron  fiirthcoming ;  and  nothing  but  a  defence  compe- 
tent in  England  could  absolve  him  and  his  employers.  Finally, 
although  the  present  question  is  not  settled  by  any  case  precisely 
in  point,  yet  the  dicta  of  institutional  writers  seem  to  coincide  in  a 
great  measure  with  the  preceding  views.  Story,  3322;  Burge,  vol. 
m.  p.  370. 

LoBD  Iyobt.  I  concur  substantially  with  the  Lord  President. 
The  conclusion  to  which  I  have  arrived  is,  that  the  first  finding  of 
the  Lord  Ordinary's  interlocutor  can  not  be  sustained,  but  I  con- 
cur with  the  third.  The  grounds  on  which  I  have  arrived  at  this 
opinion,  is  with  reference  to  the  doctrine  of  eoncursus  debiti  et 
crediti.  The  contract  of  sale  does  not,  as  in  England,  pass  the  pro- 
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Julj  15.  I852.perty  except  by  deliveiy;  and  so  long  as  delivery  has  not  been 
M*Nau^hto  ™^^^  ^^^  contract  remains  an  obligation  merely.  This  doctrine 
r.  B^iid,  has  been  aniformly  given  effect  to.  The  party  is  revising  to  fiilfil 
an  obligation  until  a  counter-obligation  be  fulfilled  to  himself. 
The  foreign  debtor  is  in  pari  easu  with  a  Scotch.  The  case,  as  it 
appears  to  me,  has  nothing  whatever  to  do  with  the  question  of 
vendor^s  lien  in  England.  Lien  in  that  sense  is  the  right  of  retain- 
ing the  property  of  another.  In  tlus  case  there  is  no  room  for 
lien.  The  property  has  never  passed  at  alL  It  is  the  property  of 
the  party  who  refuses  to  part  with  it.  The  vendor^s  lien  cannot 
apply  to  the  case  in  another  point  of  view,  because  lien  depends  on 
possession,  and  if  so  it  must  very  much  depend  on  the  law  of  the 
country  where  possession  is  held.  I  am  not  of  opinion  that  any 
difference  in  the  case  is  created  by  the  delivery  order  being  trans- 
ferred to  third  parties.  If,  like  a  bill  of  lading  or  bank  note,  the 
right  could  be  sud  to  be  passed  by  it  firom  hand  to  hand,  that 
would  have  changed  matters,  but  there  is  no  offer  to  prove  that  it 
is  so.  Had  there  been  an  offer  to  that  effect,  I  should  have  been 
clearly  fcMr  allowing  the  proof.  There  is  here  an  obligation  pres- 
table  to  Acraman.  It  has  not  been  enforced  until  after  his  bank- 
ruptcy, and  when  the  Bairds'  right  of  retention  comes  into  effect. 
The  trustee  is  in  no  qetter  position  than  Acraman  himself  would 
have  been.  But  the  lex  loci  9ohUiom8  will  not  in  aU  events  regu- 
late everything  connected  with  the  contract.  That  has  never  been 
so  laid  down.  It  is  only  where  everything  that  belongs  to  the 
contract  co-exist  in  one  and  the  same  country,  that  it  does  so* 
The  present  question  resolves  into  a  remedy  under  the  contract; 
and  whether  we  look  to  the  Scotch  doctrine  of  tradition,  or  apply 
the  lights  of  international  law,  according  as  I  can  gath^  them 
from  the  conflicting  authorities,  they  both  reserve  into  this,  that 
the  plea  of  retention  ought  to  be  given  effect  to. 

The  CouBT  (Lord  Cuninghame  c&senting)  ^^Find  that  the 
defenders'  plea  of  retention  in  the  circumstances  in  which  it  is 
maintained  by  them,  is  to  be  decided  by  the  law  of  Scotland,  and 
sustain  that  plea,  and  quoad  ultra  remit  to  the  Lord  Ordinazy  to 
proceed  farther,  as  may  be  just,  reserving  all  questions  of  expenses^ 
and  grant  power  to  the  Lord  Ordinary  to  dispose  of  the  question 
of  expenses." 

Campbell  and  Smithy  S.S.C.,  Pursuers'  Agents. 

Lvckliartf  Morton^  Whitehead,  and  Greig^  W.S.,  Dcfeuders'  AgeiU*. 
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SECOND  DIVISION. 

CuLLEN  V.  Dykes.  No.  380. 

Proc^8^~^MuUiplepoinding — Biding  Claima — Decree  in  name  of  Agent — 
Interest  on  EsqKnees prior  to  taxation^-^l.  Held,  that  an  illiquid  claim  cannot 
be  admitted  as  rider  in  a  multiplepoinding.  2.  Where  expenses  had  been 
found  due  to  a  party  in  a  suit,  but  were  not  taxed  and  decerned  for  till 
some  years  after,  held  that  no  interest  could  be  claimed  on  the  sum  prior 
to  the  date  of  the  taxation  and  decerniture.  3.  An  agent  disburser  has  no 
hypothec  over  the  subject-matter  of  the  suit,  but  only  over  the  expenses 
decerned  for. 

See  antey  p.  327. 

The  questions  in  this  case,  which  was  a  conjoined  action  of  juiy  15.  18:)2. 
multiplepoinding  raised  by  Dykes,  and  an  ordinary  action  by    ^*^^^"^^ 
CuUen  against  Dykes,  arose  out  of  a  complicated  series  of  pre-j^")^^/' 
vious  litigation. 

Dykes  was  cautioner  for  a  Sheriff-officer,  Baird;  Struthers 
employed  Baird  to  charge  and  poind  M^Closkie,  for  a  protested  bill 
for  L.20,  due  by  him.  The  charge  was  blundered  by  Baird,  and 
M^Closkie,  in  consequence,  raised  an  action  of  redaction,  suspen- 
sion, and  damages,  against  Struthers,  which  went  to  a  jury.  The 
verdict  was  in  favour  of  Struthers,  but  was  set  aside,  and  on  a 
second  trial,  a  verdict  was  given  against  Struthers,  with  one 
shilling  damages.  The  Court  held,  9th  Dec.  1843,  that  this  ver- 
dict carried  expenses.  Cullen  was  agent  for  M^Closkie,  and  took  de- 
cree in  his  own  name  for  these  expenses,  but  did  not  get  them  taxed 
and  decerned  for  till  1849,  when  they  were  taxed  at  L.362 :  16 :  6^- 
Struthers  in  the  meantime  had  raised  an  action  against  Dykes, 
as  cautioner  for  Baird,  in  which  he  concluded  for  payment 
of  the  original  bill  of  L.20,  and  of  all  expenses  which  he  might  in- 
cur, or  to  which  he  might  be  found  liable  in  the  action  proceed- 
ing against  him  at  the  instance  of  M^Closkie.  Cullen  was  his 
agent  in  this  action.  Decree  was  given  in  his  favour,  under  certain 
deductions  from  the  expenses  which  he  claimed.  Struthers  be- 
came bankrupt,  and  Woodside,  the  trustee  on  his  estate,  arrested 
in  the  hands  of  Dykes,  for  the  sums  in  which  he  had  been  found 
liable  in  relief  to  Struthers.  Cullen  also,  as  judicial  assignee  for 
M'Closkie,  in  his  action  against  Struthers,  brought  an  action 
against  Dykes,  for  payment  of  the  expenses  for  which  he  had  got 
decree.  Dykes,  in  consequence,  raised  a  multiplepoinding,  in 
which  he  consigned  the  balance  remaining  due  of  the  principal 
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July  15. 1852.  bill,  and  the  sums  in  which  he  had  been  found  liable  to  Struthers. 
^  ..  As  to  part  of  that  sum,  amounting  to  L.204,  which  was  the  amount 

Dykes.  to  which  Struthers  had  obtained  relief  for  the  expenses  he  had 

incurred  to  M^Closkie,  there  was  no  claimant  but  Cullen.  But 
be  objected  to  its  being  included  in  the  multiplepoinding  at  all, 
and  insisted  on  obtaining  it  in  his  ordinary  action  against  Dykes. 
The  Lord  Ordinary  (Rutherfurd),  however,  conjoined  the  two 
actions,  held  the  ordinary  action  by  CuUen,  as  a  claim  for  him  in 
the  multiplepoinding,  to  the  sum  of  L.204,  and  preferred  him  to 
it,  gave  him  decree  in  the  ordinary  action,  for  the  balance  of  the 
L.362,  for  which  he  pursued — ^preferred  Woodside,  Struther's 
trustee,  to  the  whole  balance  of  the  fund  in  medioy  reserving  to 
CuUen  all  action  against  him,  decerned  against  Dykes  for  legal 
interest  to  CuUen,  on  the  L.362,  from  1843,  when  it  was  found 
due  in  the  action  at  the  instance  of  M^Closkie,  till  1851,  except  as 
to  the  part  consigned  in  the  multiplepoinding,  as  to  which  he  found 
bank  interest  only  due,  and  found  Cullen  liable  to  Dykes  for  the 
expenses  of  his  objections  to  the  competency  of  the  multiplepoind- 
ing, and  to  the  condescendence  of  the  fund  in  medio. 

Against  this  interlocutor  both  parties  reclaimed ;  Cullen  pray- 
ing to  be  preferred  in  regard  to  the  fund  tn  medio  in  the  multiple- 
poinding, to  the  whole  extent  of  a  claim  for  L.311,  being  the 
balance  of  his  account  against  Struthers,  as  agent  for  him  in  the 
action,  Struthers  v.  Dykes,  in  which  only  part  of  the  expenses 
were  decerned  for  against  Dykes ;  and  also  to  be  found  entitled 
to  full  legal  interest  on  the  other  sum  of  L.362,  during  the  whole 
period  from  1843,  till  paid.  Dykes,  on  the  other  hand,  prayed  to 
be  found  not  liable  in  interest  on  that  sum,  betwixt  1843  and  1849. 

Penney,  and  the  Lord  Advocate,  for  CuUen,  First,  as  to  the 
interest,  if  Cullen  was  entitled  to  succeed  in  his  ordinary  action, 
Dykes  could  not  escape  payment  of  legal  interest,  by  consigning 
the  sum  in  a  multiplepoinding.  Cullen  was  so  entitled,  as  the 
Lord  Ordinary  has  found,  by  giving  him  decree  in  it  for  the  full 
balance  of  his  claim ;  and  as  for  the  part  consigned,  as  there  was 
no  counter  claim  for  it  at  aU,  there  was  no  double  distress,  and  it 
was  improperly  included  in,  and  consigned  as  part  of  the  fund  m 
medio,  in  the  multiplepoinding.  Legal  interest  ought  therefore 
to  continue  to  run  on  it :  Secondly,  As  to  the  objections  of 
Dykes  to  be  found  liable  in  interest  from  1843,  that  was  the 
date  at  which  Cullen  was  found  entitled  to  the  sums,  and  conse- 
quently interest  must  run  on  it,  as  a  debt  from  that  date,  till  paid : 
Thirdly,   As  competing  with  Woodside  in  the  multiplepoinding. 
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This  was  only  as  to  the  sum  composed  of  the  origmal  bill,  for  the '^°^^'^-_^"'' 
expenses  which  Struthers  had  incurred  to  his  own  agents  in  defend-  Culien  v. 
ing  himself  agdnst  M*  Closkie.  These  were  recovered  by  Struthers  ^7^^- 
in  an  action  in  which  Cidlen  was  his  agent,  in  which  he  took  de- 
cree for  expenses  in  his  own  name ;  but  they  were  modified  to 
two-thirds  of  the  whole.     He  now  claims  here  for  the  remaining 
one-third,  as  from  his  own  employer,  for  whom  he  was  agent  dis- 
burser.  Although  it  is  true  that  an  agent  has  no  claim  of  hypothec 
over  the  subject  of  a  suit  as  against  the  creditors  of  his  employer, 
yet  he  has  as  against  his  employer  himself,  which  is  the  case  here. 
Woodside  sisted  himself  in  this  action  almost  at  its  close,  and 
Cullen's  claim  for  the  sum  is  a  rider  upon  Woodside.     It  has 
never  been  held  that  in  all  cases  a  riding  claim  must  be  constituted 
bv  decree  before  it  is  admitted. 

G.  YouTiff^  for  Dykes.  Dykes  has  been  found  liable  in  interest 
from  1843,  but  on  a  sum  that  was  not  taxed  and  decerned  for  till 
1849.  It  is  true  CuUen  was  in  1843  found  entitled  to  have  decree 
for  it ;  but  this  he  did  not  choose  to  take,  and  cannot  be  suffered 
to  benefit  thus  by  his  own  remissness. 

T.  Mackenzie^  and  SolicUor--  General^  for  Woodside.  On  the  first 
point;  as  Culien  had  raised  an  action,  and  other  parties  used 
arrestments  against  Dykes,  he  was  quite  entitled  to  raise  a  mul 
tiplepoinding,  and  was  not  called  on  to  discriminate  for  himself 
his  several  liabilities  in  so  complicated  a  case.  Cullen's  claim  for 
£204  not  being  opposed,  he  ought  at  once  to  have  taken  the  money 
that  was  offered  in  the  multiplepoinding,  and  was  justly  found 
liable  in  the  expense  caused  by  his  objections.  On  the  third  point. 
Culien  is  here  as  competing  with  creditors,  for  he  is  competing 
with  the  trustee  on  the  sequestrated  estate,  who  is  really  in  the 
place  of  an  arresting  creditor  therefore  he  can  have  no  preference 
over  the  fund  pursued  for.  Skinner  v.  Magistrates  of  Haddington^ 
7th  February  1813,  2  Bell's  Com.,  37.  Cullen's  claim,  as  consti- 
tuted in  the  ordinary  action,  is  admitted  by  the  trustee  to  rank  as 
an  ordinary  debt ;  it  is  only  objected  to  as  being  a  preferable  one  in 
the  multiplepoinding.  No  riding  claim  can  be  admitted,  except 
in  virtue  of  a  constituted,  or  at  least  a  liquid  debt,  which  this  is 
not.    Royal  Bank  of  Scotland^  4th  December  1849. 

The  Lord  Justice- Clerk.  On  the  first  point  it  is  the  general 
rule  not  to  discourage  the  bringing  a  multiplepoinding,  unless 
where  plainly  collusive  or  unnecessary.  Here  it  was  not  so,  for 
double  diligence  was  used  against  Dykes.  As  to  this  sum  of  £204 
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July  15.  I852.il;  was  clear,  when  it  came  into  Courts  that  no  one  was  entitled  to 
CaUenX/ .  ^^  ^"^  Cullen ;  but  Dykes  was  not  bound  to  know  this  before. 
Dykes.  CuUon  ought  to  have  clmned  it  in  that  process,  and  then  he  would 

have  got  it  at  once ;  but  instead  of  that  he  objected  to  its  bebg 
there  at  all,  and  therefore  has  been  justly  found  liable  in  the  ex- 
pense caused  by  his  objections. 

On  the  2<2  point,  the  Court  desired  to  confer  with  the  Lord 
Ordinary,  whose  able  judgment  shews  him  to  have  carefully  con- 
sidered this  most  perplexed  case.  I  have  had  the  satisfaction  of 
learning  that  this  particular  point  was  not  brought  under  his  atten- 
tion, and  that  on  now  considering  it,  he  quite  concurs  with  the 
judgment  of  the  Court  in  reversing  his  interlocutor,  in  so  far  as  it 
is  concerned.  Cullen  was  entitled  in  1843  to  have  the  expenses 
to  which  he  was  then  generally  found  entitled,  taxed,  and  decerned 
for ;  and  if  he  had  done  so,  he  would  have  been  entitled  to  full 
legal  interest  on  them  till  paid ;  but  he  chose,  for  some  reason 
not  to  get  this  done  till  1849.  An  agent  disburser  may  sometimes 
be  entitled  to  charge  interest  on  his  outlay  against  his  own  client 
prior  to  decree,  but  he  cannot  against  the  adverse  litigant.  As 
he  has  no  claim,  therefore,  for  interest  against  Strutbers,  before 
getting  this  done,  he  can  have  none  against  Dykes,  as  liable  to 
relieve  Struthei's. 

On  the  third  point.  If  Cullen,  at  the  time  when  Woodside  sisted 
himself  in  the  action  Struthers  v.  Dykes  had  intimated  to  him  that 
he  had  a  claim  which  would  swallow  up  the  whole  amount  pur- 
sued for,  Woodside  would  probably  not  have  sisted  himself,  and 
if  he  had,  Cullen  might  possibly  have  been  now  entitled  to  be 
preferred,  in  virtue  of  that  private  arrangement.  But  he  did  not. 
And  his  claim  now  therefore  resolves  into  no  more  than  either  a 
claim  as  rider,  in  virtue  of  an  unliquidated  amount,  or  a  claim  of 
hypothec  as  law  agent  over  the  subject  of  a  suit  for  a  separate 
debt.  Either  claim  is  perfectly  unsound  in  law  ,  and  the  Lord 
Ordinary  has  done  quite  right  in  rejecting  them. 

The  other  Judges  concurred,  and  the  Court  pronounced  the 
following  interlocutor : — 

*^  Refuse  the  reclaiming  note  of  the  said  John  Cullen,  and  ad- 
here to  the  interlocutor  reclaimed  against  by  him :  Find  the 
claimants.  Dykes,  Woodside,  and  Currie,  entitled  to  additional 
expenses,  such  expenses  being  solely  those  applicable  to  their 
opposition  to  the  said  reclaiming  note,  and  not  to  the  reclaiming 
note  of  the  said  Thomas  Dykes :  Find  that  the  expenses  in  the 
ordinary  action  due  by  Dykes  are  the  expenses  incurred  in  the 
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action  until  the  remit  by  the  Inner  House  to  the  Lord  Ordinary,  July  15.  i8o2. 

and  no  other  expenses :  Further,  as  to  the  reclaiming  note  of    "JT**^^^**^ 

Thomas  Dykes,  refuse  the  same,  and  adhere  to  the  interlocutor  of  Dykes. 

the  Lord  Ordinary,  except  as  to  the  interest  due  to  the  said  John 

Cullen  on  the  sum  contained  in  his  decree  of  the   18th  day  of 

February  1849,  as  to  which  interest  alter  the.  said  interlocutor : 

Find  that  the  said  decree  infers  the  sum  of  £362,  I6s.  2^d.,  which 

bears  interest  until  payment,  but  contains  no  decerniture  for  the 

interest  prior  to  the  date  of  said  decree :  Find  that  the  decree  for 

the  said  sum  of  expenses,  in  the  case  M^Closkie  v.  Struthers, 

for  which  the  said  Thomas  Dykes  is  liable  in  the  name  of  the 

said  John  GuUen,  as  agent  disburser  thereof,  does  not  entitle  the 

said  agent  to  claim  interest  on  his  account  prior  to  the  date  of 

said  decree ;  and  that  except  to  the  extent  of  the  decree,  the  said 

John  Cullen  is  not  vested  in  any  right  at  the  instance  of  M^Closkie, 

or  of  Struthers,  to  proceed  against  the  defender,  Thomas  Dykes : 

Therefore  find  legal  interest  due  on  the  said  decree  from  the  8th 

day  of  February  1849)  until  the  18th  day  of  October  1851,  when 

the  sum  of  £204,  8s.  lOd.  was  consigned  by  the  said  Thomas 

Dykes  in  the  multiplepoinding :  Find  that  bank  interest  is  due  on 

the  said  sum  of  £204,  8s.  1  Od.,  and  that  legal  interest  is  due  on 

the  balance  of  £154,  7s.  4^d.,  from  the  said  15th  day  of  October 

1851,  until  payment:  Find  no  expenses  due  to  the  said  Thomas 

Dykes :  Allow  accounts  of  such  expenses  as  are  found  due  under 

this  interlocutor  to  be  lodged,  and  remit,"  &c. 

John  CuUetij  W.S.,  Pursuer's  Agent. 

/.tockharty  Morton^  Whitehead^  cmd  Greig,  W.S.,  Agents  for  Defenders. 

John  Rossj  S.S.C,  Agent  for  Woodside. 


SECOND  DIVISION. 
The  Earl  of  Minto,  Petitioner.  No.  381.. 

Entail  Amendtnent  Act  (1848) — Improvements. — Ilelfl  that  the  erection 
of  a  mansion-house  was  an  improvement  under  sec.  26  of  the  statute  1 1 
and  1 2  Viet.  c.  36,  but  that  the  erection  of  a  school-house  and  a  house 
for  the  teacher  was  not. 

This  was  an  application  by  the  Earl  of  Minto,  as  heir  of  entail,  July  15. 1852; 
under  sec.  26  of  the  Act  11  and  12  Vict.  c.  36.    That  section  pro-^  '-^,'7'' 
vides,  that  m  all  cases  where  money  is  "  derived  irom  the  sale  or  Minto. 
disposal  of  any  portion  of  an  entailed  e&tate  in  Scotland,     .     .     • 
and  where  the  heir  in  posscsbiou '  '^  could,  by  virtue  of  the  Act, 


! 
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July  15. 1852.  acquire  to  himself  such  estate  in  fee-simple,  by  executing  and 
Pet^uTof  ^G<^^^S  ^^  instrument  of  disentail  as  aforesud,  it  shall  be 
Minto.  lawful  for"  the  Court,  upon  summary  application,  to  **  grant 

warrant  and  authority,  to  and  in  favour  of  such  heir  of  entail, 
for  payment  to  such  heir  of  such  sums  of  money  as  belong 
to  himself  in  fee-simple;  but  if  such  heir  of  entail  shall  not 
be  entitled  to  acquire  such  estate  in  fee-simple,  then  it  shall 
be  lawful  for  such  heir,  with  the  approbation  of  the  Court,  to  lay 
out  such  money,  or  any  portion  thereof,  in  or  towards  payment  of 
entailer's  debts  ...  or  in  permanently  improving  the"  estate 
*^  or  in  repayment  of  money  already  expended  in  such  improve- 
ments/' 

The  petitioner  had  received  from  the  Edinburgh  and  Northern 
Railway  Company  a  sum  of  money  as  compensation  for  portions 
of  his  estate  taken  for  the  formation  of  the  line.  He  had  erected 
on  the  estate  a  mansion-house,  and  also  a  school-house  and  dwel- 
ling-house for  the  teacher,  and  he  now  applied  for  permission  to 
apply  to  the  expenses  of  these  buildings  the  sum  obtained  from 
the  Railway  Company. 

The  Court]  remitted  to  Mr  John  Colquhoun,  Barrbush,  John- 
stone, "  to  inspect  the  improvements  mentioned  in  the  petition, 
and  report  whether  they  appear  to  be  of  the  nature  of  improve- 
ments contemplated  by  the  Act  of  Parliament  therein  mentioned.' 
Mr  Colquhoun  reported  as  to  the  mansion-house,  that  it  is  a  per- 
manent improvement,  and  of  the  nature  contemplated  by  the  Act 
mentioned  in  the  petition.  **  With  regard  to  the  school-house 
and  house  for  the  schoolmaster,  he  reports  as  to  these,  on  this 
point,  with  less  confidence.  That  they  are  important  and  perma- 
nent improvements  upon  the  estate,  in  one  sense,  there  can  be  no 
doubt.  They  are  not  improvements  of  the  nature  contemplated 
by  the  Montgomery  Act ;"  but  by  their  erection  ^<  the  reporter 
conceives  that  the  estate  of  Lochgelly  has  been  permanently  im- 
proved, not  merely  in  a  social  and  moral,  but  also  in  a  patrimonial 
or  pecuniary  point  of  view," — in  a  social  and  moral  point  of  view 
by  educating  the  numerous  people  employed  on  the  estate  and  in 
neighbouring  blast  furnaces.  "  It  may  further  be  observed,  that 
should  anything  occur  to  render  it  unnecessary  to  continue  to  use 
the  school-house  and  teacher's  house  for  the  purposes  for  which 
they  are  now  used,  they  could  easily  be  converted  into  excellent 
dwelling-houses  for  letting,  or  the  school-house  could  be  used  as  a 
factor's  bouse,  or,  with  offices  added,  they  would  form  a  very  good 
farm-house  and  steading.     The  reporter  is  therefore  inclined  to 
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regard  these  buildings  as  permanent  improvements  of  the  nature  Jnly  15. 1852. 
contemplated  by  the  Act."  Pet^l^f 

The  Court,  after  consulting  with  the  Judges  of  the  other  Di-^°***- 
vision,  pronounced  the  following  interlocutor.  Lord  Cockbum  dis- 
senting from  the  first  finding : — ^^  .  .  Find  that  the  school- 
house  and  dwelling-house  for  the  teacher,  mentioned  in  the  peti- 
tion, are  not  improvements  of  the  nature  contemplated  by  the  Act 
of  Parliament.  .  .  .  Find  that  the  said  mansion-house  is  an 
improvement  on  the  said  entailed  estate  of  the  nature  contemplated 
by  the  Act  of  Parliament." 

Mure  was  for  the  Petitioner. 

Tods  and  Romcmes^i  W.S.,  Agents. 


SECOND  DIVISION. 
Crawford  and  Othbrs  t7.  Lbnnox.  No.  382. 

Statute — Construction — Jurisdiction. — In  a  local  Road  Act  in  which 
power  was  given  to  trustees  to  shut  up  superfluous  roads  on  notice  to  all 
concerned,  and  in  which  certain  modes  of  obtaining  redress  by  any  ag- 
grieved by  the  actings  of  the  trustees  were  provided,  but  without  any 
express  exclusion  of  the  jurisdiction  of  the  Court, — Held  that  a  party 
who  had  failed  to  take  the  statutory  remedies  was  barred  from  bringing 
an  action  in  the  Court  of  Session. 

This  was  a  reduction  of  certain  proceedings  of  the  Stirlingshire  j^  ^5  ^g52. 
Road  Trustees,  by  which  they  had,  in  1840,  shut  up  an  old  road    ^^y^^ 
as  beinff  useless.  Crawford,  &c. 

°  V.  Lennox. 

The  road  had  been  shut  up  under  the  Stirlingshire  Road  Act, 
50  Geo.  III.,  c.  69,  which,  in  section  36,  gives  power  to  trustees 
to  shut  up  superfluous  roads,  on  petition  being  presented  to  them 
which  has  been  duly  intimated  to  all  concerned,  so  that  they  may 
be  heard. 

Section  64  provides.  That  in  case  any  person  shall  think  him- 
self ^^  aggrieved  by  any  proceedings  to  be  bad  in  the  execution  of 
this  act,  for  which  no  particular  relief  has  been  hereby  provided, 
it  shall  and  may  be  lawful  to  the  said  person  or  persons  to  appeal 
for  redress  to  the  next  general  quarter  sessions  of  the  peace  for 
the  said  county,  at  which  not  fewer  than  three  justices  shall  be 
present,  and  such  appeal  shall  be  lodged  within  six  days  after  the 
matter  complained  of  shall  have  been  done ;"  and  if  any  person 
shall  think  himself  *^  aggrieved  by  the  judgment  of  the  quarter 
sessions,  or  of  any  general  meeting  of  trustees  for  altering  the 
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Julj  15. 1852.  direction  and  course  of  improper  and  inconvenient  roads,  and  for 
Cr^T^I^A  shutting  up  superfluous  and  useless  roads,  it  shall  be  lawful  for 
V.  Lennox,  such  person  or  persons  to  apply  for  redress  by  summary  com- 
plaint to  the  Court  of  Session,'*  whose  judgment  shall  not  be 
subject  to  appeal,  ^'  provided  always  that  before  such  application 
the  party  making  the  same  shall  pay  into  Court  the  sum  of  L.IO 
sterling,  besides  finding'  caution  to  pay  the  full  costs  of  suit,"  and 
^^  that  such  application  to  the  said  Court  of  Session  for  redress 
shall  be  presented  within  fourteen  days  after  the  date  of  such 
judgment  of  the  quarter  sessions,  otherwise  the  same  shall  be  final 
and  conclusive  on  all  parties/' 

No  part  of  the  procedure  here  pointed  out  had  been  adopted 
by  the  pursuers. 

The  present  action  of  reduction  was  founded  on  the  alleged 
irregularity  of  the  statutory  notices. 

It  was  pleaded,  inter  aHa^  for  the  defenders  in  their  third  plea, 
that  the  pursuers  not  having  adopted  any  of  the  remedies  pro- 
vided by  the  statute,  are  barred  by  the  terms  of  it  from  raising 
or  insisting  in  the  present  action,  and  that  the  proceedings  of  the 
road  trustees  are  final  and  conclusive. 

The  Lord  Ordinary  (Robertson)  assoilzied  the  defender.  The 
pursuer  reclaimed. 

Macfarlane  and  Moncreiff  were  for  the  pursuer. 
Monro  and  the  Solicitor^  General  for  the  defender. 

Lord  Justice-Clerk.  I  think  this  objection  must  prevail. 
The  Act  makes  the  decision  of  the  justices  final,  unless  appeal  in 
a  certain  form  is  taken.  It  is  only  by  following  the  mode  of  re- 
dress prescribed  by  the  statute  that  the  pursuer  can  escape  the 
finality  which  is  otherwise  fixed. 

Lord  Mbdwyn.  I  have  some  difiSiculty  in  holding  that  review 
is  excluded  by  the  provision  allowing  it  to  be  obtained  in  one  par- 
ticular way.  I  should  have  wished  an  excluding  clause  to  justify 
me  in  arriving  at  that  result. 

Lords  Cockburn  and  Murray  concurred  with  the  Lord  Jus- 
tice-Clerk. 

The  Court  ^*  sustain  the  defence  stated  in  the  third  plea  in 
law,  founded  on  50  Geo.  III.,  c.  69,  and  find  that  the  pursuers  are 
barred  from  insisting  in  this  action ;  therefore,  assoilzie  the  defen- 
der, and  decern." 

John  Leishmany  W.S.  Pursuer's  Agent 
Dundas  and  Wilson^  C.S.,  Defender's  Agents. 
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SECOND  DIVISION. 
Craven  v.  M*Kinlay.  No.  383. 

Fund  due  to  absent  party — Adverttsement^^Nolnle  officmm. 

This  case  was  reported  by  Lord  Anderson,  who  stated  that  juiy  is.  1852. 
in  it  a  claim  was  Inade  by  Robert  M^Kinlay,  the  brother,  and    ^^v^^ 
Andrew  Lees,  the  brother-in-law,  claiming  in  right  of  his  deceased  M<Kh!iay. 
wife,  Isabella  M^Kinlay,  sister  of  William  M^Kinlay,  who  is  sup- 
posed to  have  died  in  India  seven  years  ago,  for  his  share  of  the 
residue  of  a  certain  fund ;  that  they  undertake  to  find  caution  to 
repeat  the  sum  in  the  event  of  his  being  found  alive,  and  that  the 
question  is,  are  the  executors  in  safety  to  pay  on  such  caution  ? 
He  thought  it  difficult  for  the  Lord  Ordinary  to  allow  that,  but 
that  the  Court  might,  in  the  exercise  of  its  nobUe  officium*    Ad- 
vertisements have  been  made  in  India. 

'Lord  Justice-Clerk.  A  remarkable  instance  occurred  lately, 
shewing  the  danger  of  permitting  these  payments  too  easily  : — 
Lord  Langdale  was  persuaded  to  grant  authority  for  the  payment 
of  money,  in  respect  that  the  man  to  whom  it  belotiged  had  not 
been  heard  of  for  many  years.  The  order  was  carried  to  the  en- 
grossing clerk,  who  himself  turned  out  to  be  the  missing  man.  I 
think  the  advertisement  should  here  be  renewed.  The  Court 
have  always  great  difficulty  in  granting  these  authorities. 

Advertisement  ordered  in  all  the  Presidencies,  and  in  Ceylon. 

Macfarlane  was  for  Craven. 
N.  Campbell  for  M'Kinlay. 
Craufurd  for  Lees. 

John  French^  W.S.,  Agent  for  Craven. 
WUUam  Wiahart,  S.S.C.,  Agent  for  M*Kinlay. 
John  Bobertsony  S.S.C.,  Agent  for  Lees. 


SECOND  DIVISION. 

Smart  r.  Bbog.  fj^^  3g4^ 

Process — Expenses —  Taxation  of  A  ccount. 
See  ante<i  p.  942. 

This  case  now  came  before  the  Court  for  the  approval  of  the  July  i6. 1852. 
Auditor  s  Report.     The  Auditor  disallowed  a  charge  made  by    ^"*V*^ 
the  defender,  to  whom  expenses  had  been  found  due,  for  copies  Begg. 
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July  16. 1852.  of  the  minutes  of  debate  in  the  Inferior  Court  for  the  use  of  coun- 
Smml         ^^ — ^there  being  no  charge  for  a  memorial. 

^^'  Buchanan^  for  the  defender,  objected.     The  Auditor  founds  on 

the  case  of  HaU  v.  WhilUs,  6th  March  1852,  ante,  p.  591.     But 
there  a  memorial  had  been  charged  for — ^here  not. 
Deas  was  for  the  pursuer. 

Lord  Justicb-Clbrk.  We  must  adhere  to  the  case  of  HaB, 
Copies  of  Inferior  Court  pleadings  ought  never  to  be  allowed. 
Where  an  agent  prepares  a  memorial  in  a  case  advocated  here, 
which  in  some  cases  he  may  do,  he  always  does  so  with  the  re- 
sponsibility that,  if  found  not  necessary,  the  Auditor  can  disallow 
it.  But  if  you  allow  copies  of  the  minutes  of  debate,  as  ia  this 
case,  then  that  is  a  thing  over  which  the  Auditor  has  no  check. 
Besides,  a  memorial  prepared  after  a  Sheriff's  judgment  may  be 
infinitely  more  valuable  than  the  pleadings  on  which  that  judg- 
ment was  given.  Many  cases  turn,  by  that  judgment,  into  en- 
tirely new  questions. 

Lord  Mbdwyn.  I  think  a  certain  portion  of  the  charge  should 
be  allowed,  as  the  agent  was  entitled  to  draw  a  memorial  if  he 
had  chosen. 

Lords  Cockburn  and  Murray  concurred  with  the  Lord  Jufr^ 
tice- Clerk. 

Objection  disallowed. 

Jcmea  Bumeaa,  S.S.C.,  Pursuer's  Agent 
John  CuUenj  W.S.,  Defender's  Agent. 

Note. — See  also  Fass  and  Others  v.  Methuen.    Ante,  950. 


SECOND  DIVISION. 
No.  386.  Henderson  v.  Jackson. 

Agent  and  CUent — Account — Taxing  of  Account. 

July  16. 1852.     This  was  an  advocation  from  the  Sheriff-Court  of  Glasgow. 
^*>v^^        Henderson,  who  is  a  writer  in  Hamilton,  was  employed  by  the 

f^^""  *"'  pursuer  and  his  brothers  to  recover  a  debt  due  to  them,  flfr- 
cured  over  an  heritable  property.  This  he  did  in  the  end  of  1849> 
and  from  the  price  of  the  subjects  he  deducted  a  sum  for  various 
law  expenses  alleged  to  be  owing  to  him  by  the  Jacksons,  without 
his  accounts  being  taxed.  The  present  action  was  now  brought 
at  the  distance  of  eighteen  months  from  the  transaction,  on  the 
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allegation  that  the  defender's  accounts  were  exorbitant,  conclading  July  1^- 1852. 
that  they  should  be  remitted  to  the  Auditor  for  taxation,  and  the„  ^^^^^ 
defender  decerned  to  make  payment  to  the  pursuer  of  the  sum  Jackson, 
overcharged. 

The  Sheriff  (Alison)  adhering  to  the  judgment  of  the  Sheriff- 
substitute,  found  that  the  pursuer  was  entitled  to  have  the  accounts 
audited,  and  that  the  defender  was  bound  to  hold  count  and 
reckoning  with  him  for  the  money  received. 

Henderson  advocated ;  and  the  Lord  Ordinary  (Anderson),  on 
.the  motion  of  the  respondent,  reported  the  case  to  the  Court. 

iV.  (7.  Campbelly  was  for  the  advocator,  and 
Deasy  for  the  respondent. 

The  CouBT  advocate :  ^^Find  in  point  of  fact  that  the  advocator 
received  the  sum  due  to  the  family  of  Jackson,  as  averred  by  the 
respondent :  Find  the  advocator  retained  a  sum  to  pay  his  ac- 
counts, which  accounts  were  untaxed ;  and  that  there  was  a  far^ 
ther  sum  not  accounted  for  in  the  advocator's  hands :  Find,  in 
point  of  law,  that  the  respondent  was  entitled  to  insist  for  the 
taxation  of  the  accounts  :  Find  that  in  accounting,  the  advocator 
is  due  to  the  respondent  the  sum  of  £16,  9s.  4d.,  with  interest  as 
craved,  for  which  sum  decern  against  the  advocator,  with  expenses 
in  both  Courts." 

WUUam  MdkUf  S.S.C.,  Advocator's  Agent. 
Willican  WadMs  W.S.,  Respondent's  Agent. 


HOUSE  OF  LORDS. 
Stoddabt  t?.  Gbakt  and  Others.  No.  38&i 

Murray  m.  Grant  and  Others. 

TetiUxmmt — Several  Writmge. — Circumstances  in  which  several  testa- 
mentary writings,  executed  at  different  periods  of  the  testator's  life,  were 
held  by  the  House  of  Lords,  reversing  the  decision  of  the  Comt  of  Ses* 
sion,  to  constitute  together  one  will. 

Executors — Third  of  DeacTa  part — Act  1617,  c.  14. — Construction  of 
statute  1617,  c.  14,  which  held  to  apply,  and  that  executors  were  en- 
titled to  one-third  of  the  dead's  part. 

The  late  Mrs  Agnes  Barclay  or  Bell,  widow  of  the  late  DrJnne28.l862. 
Andrew  Bell  of  Egmore,  died  upon  the  23d  day  of  March  1846,  g/^j^ 
leaving  seven  testamentary  writings,  executed  at  different  periods  Grant,  &c 
of  her  life,  and  the  question  in  the  first  of  these  appeals,  Stoddart  q^^s^ 

No.  xxxvii. — ^VOL.  I.  3  a 
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Jane  28. 1852.  v.  Grant^  was,  whether  Mrs  Bell's  saccession  should  be  regulated 
Stodd  ^^  by  the  three  last  of  the  writings^  or  whether  the  whole  seven 
Grant,  &c  should  be  read  together^  so  as  to  constitute  her  wiH.  In  Morraj 
Q^J™^^  .  t?.  Grant,  the  question  related  to  the  executor^s  claim^  under  the 
statute  1617^  c.  14,  to  one-third  of  the  dead's  part. 

The  proceedings  in  the  Court  of  Session,  in  regard  to  both  ap- 
peals, originated  in  a  summons  of  mukii^epoinding,  brought  by 
the  respondents,  who  are  Mrs  Bell's  executors,  in  which  process 
the  Lord  Ordinary,  (Robertson,)  oa  the  6th  July  1847,  referred 
the  whole  matter  to  the  Lords  of  the  First  Divirion  of  the  Court, 
adding  a  note,  in  which  his  Lordship  observed  that  the  case  was 
of  the  same  class  with  that  oS  Hortburghj  19th  Dec.  1846>  and  ap- 
peared to  be  of  a  description  more  fitting  for  the  determination 
of  the  Inner  House  in  the  first  instance.  The  Judges  of  the 
First  Division  were  equally  divided  in  opinion,  and  they  there- 
fore consulted  the  other  Judges  of  the  Court  of  Sesraon,  nine  of 
whom  were  of  opinion  that  the  will  should  be  held  to  consist  only 
of  the  three  last  dated  documents.  Four  of  the  learned  Judges,  on 
the  other  hand,  considered  that  the  whole  seven  documents  ought 
to  be  deemed  Mrs  Bell's  will  and  testament.  The  majority  of  the 
Judges  were,  The  Lord  Justice-Clerk,  Lords  Mackenzie,  Medwyn, 
Jeffrey,  Cockbum,  Wood,  Cuninghame,  Ivory,  and  Robertson. 
The  minority  were,  the  Lord  President,  Lords  FuUerton,  Mon- 
creiff,  and  Murray. 

The'  Court  of  Session  in  Stoddart  v.  Grant,  therefore,  pro- 
nounced the  following  interlocutor : — ^  The  Lords,  on  the  report 
of  Lord  Robertson,  Ordinary,  in  respect  of  the  opinions  of  a  ma- 
jority of  the  consulted  Judges,  Find  that  the  succession  of  the 
late  Mrs  Bell  is  to  be  regulated  exclusively  by  the  three  last  deeds 
or  writings  mentioned  in  the  summons,  and  that  the  other  deeds 
or  writings  therein  mentioned,  of  dates  anterior  to  the  26th  of 
June  1844,  are  not  to  be  held  to  any  extent  as  subsisting  testa- 
mentary writings :  Find  the  claimant.  Miss  Martha  Stoddart,  en- 
titled to  her  expenses  fi-om  the  fund  in  medioy  and  remit  to  the 
Auditor  to  tax  the  account,  when  lodged,  and  to  report  to  the 
Lord  Ordinary,  and  grant  authority  to  his  Lordship  to  decern 
therefor ;  and,  in  respect  of  the  circumstances  stated  in  the  peti- 
tion for  Ann  and  Mary  Murray,  and  of  the  consent  of  the  parties, 
remit  to  Lord  Murray,  in  room  of  Lord  Robertson,  to  proceed 
farther  in  this  case  as  may  be  just." 

In  Murray  r.  Grant,  the  First  Division  adhered  to  the  follow- 
ing interlocutor  of  the  Lord  Ordinary  (Murray),  "  The  Lord 
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Ordinary  having  considered  the  revised  cases  with  regard  to  theJiiiie28.l8G2. 
claim  made  on  the  part  of  the  executors  of  the  kte  Mjrs  Bell*  for    ^^v^^ 
one-third  of  the  free  residne  of  her  moveable  property  in  terms  of  Grant,  && 
the  Act  1617,  and  the  case  for  the  nearest  of  kin  of  the  said  Mrs  j!f°"*y* 
Bell :  Finds  that  the  ssdd  statute  1617  is  not  in  desuetude,  and 
that  the  executore  are  entitled  to  one-third  of  the  free  executry, 
deducting  therefrom  their  legacies  respectively ;  and  appoints  a 
statement  to  be  given  in  of  the  precise  sums  due  to  them,  in  order 
that  decreet  may  be  pronounced  accordingly ;  and  finds  no  ex- 
penses due  to  either  party." 
These  were  the  interlocutors  which  were  now  appealed  from. 

In  Stoddart  v.  Grant,  Sir  F.  KeUy^  Q.C.,  and  Afideraariy  Q.C.^ 
were  for  the  appellants ;  imd  BethMy  Q.C.,  and  Rolty  Q.C.,  for  the 
respondents. 

In  Murray  9.  Grant,  Sir  F.  KeUy^  Q-C,  and  RoUy  Q.C.,  were 
for  the  appellants  ;  Bethell,  Q.C.,  and  Anderson^  Q.C.,  for  the  re- 
spondents. 

The  cases  were  argued  last  Session,  when  their  Lordships  took 
time  to  consider  their  judgment,  which  was  this  day  moved  in 
both  appeals  by  Lord  Truro,  the  subjoined  report  of  whose  opi- 
nion, it  will  be  found,  sufficiently  sets  forth  the  nature  of  the 
writings,  and  the  views  maintained  in  argument. 

1.  Stoddabt  v.  Grant  and  Others. 

• 

Lord  Truro,  (after  reading  the  interlocutor  of  the  Court  be- 
low, and  explaining  the  opinion  of  the  Judges,)  The  first  of 
those  instruments  is  dated  15th  August  1828,  by  which  this  lady 
executed  a  power  of  appointment  which  she  had  over  a  certain 
sum  which  had  been  settled  upon  her  upon  her  marriage.  She  was 
to  have  the  interest  during  a  certain  period,  and  when  her  huch 
band  died  she  became  entitled  to  the  principal,  and  the  principal 
was  accordingly  transferred  to  her.  My  Lords,  that  instrument 
not  only  disposes  of  that  property,  but  also  gives  several  specific 
legacies.  In  consequence  of  the  death  of  her  husband,  and  the 
subsequent  transfer  of  the  property  to  her,  it  has  been  argued 
that  the  change  in  the  position  of  the  subject-matter  of  this  will, 
the  £8333,  ought  to  be  deemed  to  have  the  effect  of  revoking 
that  will.  That  is  the  first  instrument.  It  is  further  to  be  ob- 
served upon  it,  that  it  gives  legacies  to  persons  to  whom  the  lady 
^ves  other  legacies  in  subsequent  documents.  She  there  appoints 
trustees,  and  she  appoints  them  executors,  and  reserves  to  her- 

dA2 
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June  28. 1852.  self,  as  she  certainly  seems  to  have  done  throughout  these  docu- 
„  TT^"^*"^    ments,  the  power  of  revocation,  not  a  necessary  reservation  on 

Stoddart  r.      ,  it,  t  1,1  ,  .  , 

Grant,  &c  her  part,  but  she  always  seems  to  have  contemplated  that  which, 
Qna^^L  in  point  of  fact,  happened,  viz.,  a  change  in  her  intention  from 
time  to  time,  though  I  cannot  help  saying  that  she  seems  to  have 
been  actuated  by  the  same  general  feeling.  Though  there  was  a 
change  in  her  feelings  upon  different  occasions,  she  appears 
throughout  to  have  been  a  benevolent  person,  and  several  of  those 
documents  contain  bequests  to  charities.  One  of  the  circum- 
stances which  appears  to  me  to  be  material,  is  that  there  are  lega* 
cies  given  to  charities  in  the  later  documents  as  well  as  in  the 
earlier  documents,  which  marks  the  continuance  of  that  same 
benevolent  feeling  with  reference  to  public  charitable  institutions 
from  the  beginning  to  the  end.  It  is  one  of  the  circumstances 
which  impresses  upon  my  mind  that  it  cannot  properly  be  inferred 
from  the  later  documents  that  she  intended  to  revoke  the  legacies 
which  had  been  given  to  benevolent  purposes  in  the  earlier  docu- 
ments. The  document  I  have  now  read  is  dated  in  1828.  I  have 
stated  to  your  Lordships  the  general  effect  of  it. 

The  next  document  is  dated  July  1837.  I  do  not  know  that  I  need 
particularly  trouble  your  Lordships  with  the  contents  of  that  docu- 
ment— it  gives  several  legacies — ^and  that  she  calls  her  will  and  tes- 
tament. She  nominates  certun  trustees  ^^  in  the  event  of  her  death, 
or  in  the  event  of  a  state  of  distress  whereby  she  might  be  unable 
to  manage  her  affairs  for  herself,  and  also  in  the  event  of  her  mar- 
riage," thereby  excluding  any  person  whom  she  named  from  any 
of  her  property,  or  from  interfering  with  her  money  or  effects. 
There  are  legacies  also  given  to  the  same  persons  to  whom  legacies 
had  been  given  before.  There  is  one  part  of  this  document  which 
it  is  necessary  to  call  to  your  Lordships'  attention — ^it  is  a  bequest 
in  reference  to  which  subsequent  variations  seem  to  have  fiir- 
nished  one  of  the  several  reasons  which  influenced  the  learned 
Judges  in  thinking  that  the  later  documents  were  intended  to 
revoke  the  earlier  ones.  She  says,  ^^  I  hereby  leave  and  bequeath 
to  my  who  shall  be  at  the  time  of  my 

death  the  except  such  of  my  ftimiture  as  shall  have 

the  name  of  any  person  marked  upon  it,  the  person  whos  name 
is  mar  marked  upon  it  it  shall  be  theres.    I  also  leave  bequive  to 
who  shall  be  in  any  at  my  death,  the  sume 

of  lor  every  every  year  she  shall  have  with 

me  of  and  also  what  ever  other  legacy,  or  what  ever  else 

I  may  afterwards  name  eather  on  this  or  on  any  other  piece  of 
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paper,  they  trustees  will  have  the  goodness  to  order  to  be  paid.*'jime28.i862. 
Now  I  cannot  find  any  groond  in  this  second  document  from  ^^v^^ 
which  to  infer  that  it  was  intended  to  revoke  the  previous  docu-Gnnt,  &<*! 
ment  of  1828  which  I  have  read.  MowBy  v. 

The  third  paper  is  dated  2d  January  1840,  and  that,  likewise, 
contains  legacies  to  the  same  persons.  Your  Lordships  will  observe 
how  distinctly  she  contemplated  making  a  further  will  in  aid  of 
.this,  because  she  expressly  refers  to  that,  and  that  she  must  have 
intended  to  fill  up  the  blanks  in  these  documents  or  to  supply  the 
blanks  by  future  documents.  The  third  document  in  1840  only 
gives  legacies  to  certain  persons.  The  fourth  document  is  in 
1842.  The  lady  calls  it  her  last  will  and  testament,  and  having,  in 
the  former  papers  which  I  have  read,  spoken  of  her  fiimiture  and 
^ven  it  to  it  seems  firom  the  language  of  this  docu- 

ment that  she  contemplated  giving  it  to  some  servant,  ^^  I,  Agnes 
Bell,  widow  of  Dr  Bell,  do  hereby  make  mak  my  last  will  and 
testament,  and  I  do  hereby  leave,  bequeath,  all  the  fiimeture  in 
my  dwelling  house,  and  my  wearing  appereal,  except  some  that  I 
may  leave  to  others,  free,  of  leg.  duety,  I  leave  and  bequith  the 
said  fumatur  to  my  servant  Jenet  Bruce  Bruce,  otherways 
Swanston,  widow  of  Mr  Swanston,  and  I  leave  and  bequith  her  to 
have  the  power  of  remaining  in  the  said  house  after  my  death, 
the  few  duty  to  be  paid  by  my  heirs,  but  she  is  not  to  let  the 
house,  this  in  the  event  of  my  death,  and  leave  myself  a  power  of 
altering  this  at  any  time,  she  is  not  to  allow  any  person  to 
exemene  into  papers  or  famatare,  except  the  rights  of  the  houses 
must  show  or  give  the  rights  of  the  house.''  The  whole  is  very 
bad  Bpelling  and  in  equally  bad  writing,  and  it  is  not  very  distinct 
in  its  language.  The  fifth  document  is  a  document  prepared  by 
a  professional  man,  and  it  is  one  of  the  documents  which  the 
majority  of  the  learned  Judges  below  held  to  form  part  of  this 
lady's  will  and  testament ;  this  document  is  dated  26th  June  1844 ; 
it  begins  ^'  I,  Mrs  Agnes  Bell,  presently  residing  at  No.  3  George's 
Place,  Leith  Walk,  widow  of  the  late  Beverend  Doctor  Andrew 
Bell,  with  a  view  to  the  settlement  of  my  property  hereinafter 
conveyed,  in  the  event  of  my  death,  do  hereby  assign  and  dispose 
to  Mrs  Janet  Bryce  or  Swanston,  presently  residing  with  me, 
widow  of  the  late  Swanston,  pilot  in  Leith,  but  that  in 

liferent  only,  during  all  the  days  of  her  lifetime,  and  in  case  only 
of  her  being  in  my  service  at  the  time  of  my  death,  whom  failing, 
either  by  death  or  by  her  leaving  my  service,  to  Miss  Martha 
Stoddart,  residing  in  Charlotte  Street,  Leith,  (that  is  the  appellant) 
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Jane  28.1862.  but  that  fiLso  in  liferent  daring  all  the  days  of  her  lifetime,  and 
g/^T^^  failing  both,  then  to  Misses  Jean  Glen  and  Anne  Glen,  residing 
Grant,  &c'  in  Teviot  Bow,  Edinburgh,  daughters  of  the  deceased  Captain 
Gni^^(^c.  ^isbet  Glen,  Boyal  Navy,  equally  between  them  and  thdr  hdrs 
in  fee,  all  and  whole,  that  dwelling  house  No.  3  George's  Place, 
Leith  Walk,  presently  occupied  by  me,  with  the  gardens,''  and  so 
on ;  then  she  says  ^  and,  further,  I  do  hereby  assign  and  convey  to 
the  said  Janet  Bryce,  if  in  my  service  at  the  time  of  my  death, 
but  in  liferent  only,  as  aforesaid,  whom  fiuling,  to  the  said  Martha 
Stoddart,  also  in  liferent  as  aforesaid,  whom  &iling,  to  the  said 
Jean  and  Anne  Glen,  equally  between  them  and  their  heirs  in  fee, 
the  whole  household  furniture,  plate,  linen,  books,  pictures,  glass, 
chrystal,  china,  and  other  articles  which  shall  be  in  my  said  house 
at  the  time  of  my  death,  with  the  exception  of  such  articles  as  I 
may  hereafter  otherwise  destine.''  Your  Lordships  will  have  ob- 
served that  in  the  previous  document  she  ^ves  to  Janet  Bryce 
absolutely  the  furniture  in  the  house,  except  such  as  should  have 
a  mark  upon  it,  and  so  much  as  was  marked  should  go  to  the 
person  represented  by  that  mark.  In  this  case  she  ^ves  it  in 
liferent  only,  and  gives  it  to  those  other  persons  in  succession,  and 
gives  it  without  taking  any  notice  of  any  part  she  might  have 
marked :  there  might  have  been  a  reason  for  that,  those  persons 
in  favour  of  whom  she  had  marked  the  furniture  might  have  died, 
in  the  meantime.  Then  she  says,  ^^  and  I  reserve  my  own  liferent 
of  the  whole  premises,  and  full  power  to  alter  or  revoke  these 
presents."  That  is  considered  to  be  one  of  the  testamentary 
documents.  The  next  document  is  also  prepared  by  a  professional 
man,  and  is  dated  the  8d  of  May  1845.  That  likewise  begins,  ^^  I, 
Mrs  Agnes  Bell,  presentiy  residing  at  No.  3  George's  Place,  Leith 
Walk,  widow  of  the  Rev.  Doctor  Andrew  Bell,  considering  that, 
I  some  time  ago  executed  a  settlement  of  my  dwelling-house  and 
furniture,  and  other  articles  therein  contained,  and  that  I  have 
now  resolved  to  make  a  settlement  of  my  personal  estate  in  man- 
ner hereinafter  written,  therefore  I  do  hereby  leave  and  bequeath, 
Ist,  To  the  society  for  the  sons  of  the  clergy  of  the  Church  of 
Scotiand,  to  be  applied  to  the  fund  applicable  to  the  daughters  of 
the  clergy  of  the  Church  of  Scotland,  undec  the  management  of  | 

the  said  society,  the  sum  of  £500,"  and  then  she  goes  through  the  I 

settlement  and  gives  several  legacies.    There  are  a  considerable  I 

number  of  legacies,  many  of  them  to  the  persons  who  are  men- 
tioned in  the  former  documents,  and  she  gives  to  the  present 
appellant,  Miss  Martha  Stoddart,  an  annuity  of  £30,  then  she 
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gives  a  bequeat  to  her  servants,  and  she  concludes,  ^^  I  reserve  full<^une  28. 1852. 
power  to  myself,  at  any  time  of  my  life,  to  revoke  or  alter  these  g^^^J^^ 
presents  in  whole  or  in  part."    It  is  in  dmilar  language  to  thatGrani,  &c 
which  is  found  in  the  previous  documents,   ^^as  I  shall  think^^^^^ 
proper,  and  also  foil  power  to  me  to  name  residuary  legatees, 
.and  to  appoint  executors  for  carrying  my  will  into  execution.*' 

There  is  then  a  document :  ^^  I,  Mrs  Agnes  Bell,  within  de- 
signed, in  explanation  of  the  last  legacy  within  bequeathed,  do 
hereby  declare  that  the  years  during  which  my  servants  shall  have 
been  in  my  service,  and  according  to  which  the  amount  of  their 
annuities  are  to  be  regulated,  shall  only  begin  to  be  computed  from 
and  after  the  term  of  Whitsunday  next,  1845,  so  that  the  said 
annuities  shall  not  be  increased  or  affected  by  the  circumstance, 
that  my  servants  or  any  of  them  may  already  have  been  some- 
time with  me:   In  witness  whereof,  this  codicil  written  by  the 
within  designed,  James  Ogilvy,  is  subscribed  by  me  at  George's 
Place,  the  said  3d  day  of  May  1845,  before  these  witnesses,  the 
said  James  Ogilvy,  and  the  also  within  designed  William  Gallo- 
way."   It  is  in  truth  of  the  same  date  as  the  former  document. 
Your  Lordships    will    observe,    that,    by  this,    she    distinctly 
refers  to  some  former    paper   in  which  she  had  given  lega- 
cies to  her  servants,  and  I  am  inclined  to  think  most  of  them 
give  legacies  to  her  servants  from  time  to  time*     Then  there 
b  one  holograph  paper  left  to  this  effect :  ^'  I  do  hereby  add 
this  codicil  to  my  will,  and  do  hereby  nominate  and  appoint 
the   following   executors."      She  then  names   certain  persons, 
General  Murray,  and  Dr  Grant,  and  some  ladies,  to  be  her  exe- 
cutors, and  concludes,  *^  each  of  the  executors  I  leive  two  hundred 
pounds  sterUn,  the  money  is  the  stock,  is  only  to  be  transferred 
into  the  name  of  the  leg."     The  precise  meaning  of  that  passage, 
it  is  not  very  easy  to  understand,  nor  is  it  very  materiaL 

Now,  my  Lords,  such  are  the  documents.  They  are  docu- 
ments signed,  and  some  of  them  wholly  prepared  by  an  extremely 
illiterate  person.  It  is  plain,  that  this  lady  from  time  to  time, 
changed  her  views  partially,  and  throughout  these  papers;  the 
question  is,  whether  or  not  those  two  last  documents,  the  fifth, 
dated  in  June  1844,  and  the  sixth,  dated  in  May  1845,  together 
with  the  document  which  names  the  executors,  are  to  be  held  to 
constitute  this  lady's  will. 

My  Lords,  the  general  rule  applicable  to  this  ca^e,  as  I  before 
stated,  is  perfectly  clear.  I  am  not  aware  tliat  there  is  amy  excep- 
tion to  be  found  auy  where;  it  is  this,  that  all  questions  relating  to 
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Jane  28. 1652.  wills  should  be  decided  by  looking  to  the  whole  contents  of  the 
Stoddartr     documents  with  a  view  to  discover  what  is  fairly  to  be  inferred  as 
Grant,  &c      the  intention  of  the  testator.    I  will  just  call  your  Lorddiip's  at* 
GwT^&cL      tention  to  various  circumstances,  in  this  case,  which  are  relied 
upon  on  each  side.    In  the  first  place,  in  support  of  the  opinion 
that  the  will  ought  to  be  deemed  to  consist  of  the  three  last  docu* 
ments,  reliance  b  placed  upon  the -words  used,  ''the  last  will." 
Now,  several  of  those  documents  do  profess  to  be  the  last  will,  as 
of  course  they  were,  but,  my  Lords,  those  words  '*  last  will," 
found  in  testamentary  papers,  have,  for  a  very  long  time,  been  the 
subject  of  comment.     Your  Lordships  will  find,  in  2d  East,  the 
case  of  ThomcLs  v.  Evans.     These  questions  have  more  generally 
arisen,  I  should  observe,  with  regard  to  real  estate.     Tour  Lord- 
ships are  aware  that  the  question  of  what  constitutes  a  will  in  this 
country,  with  regard  to  personalty,  is  decided  by  the  Ecclesias- 
tical Courts.     But  the  question  as  to  what  constitutes  a  will,  with 
regard  to  real  property,  is  decided  by  the  Courts  of  Common  Law, 
but  the  same  principles  are  applicable  to  each.    In  the  case  of 
Thomas  v.  Evansy  which  related  to  real  property,  Lord  Ellen- 
borough  states  the  facts  of  the  case,  and  he  says,  *'  so  circum- 
stanced, he  makes  another  will,  which  he  describes  as  his  last  will, 
on  which  stress  is  laid,  and  so  indeed  it  was  his  last  will  with  re- 
gard to  his  newly  acquired  property.     But  it  is  not  enough  to  say, 
that  by  making  this  will  in  terms  large  enough  to  include  all  his 
property,  he  must  therefore  have  meant  to  revoke  the  former  will, 
unless  it  be  shewn  that  he  has  made  a  disposition  of  the  same  pro* 
perty  inconsistent  with  it,  especially  since  the  case  of  Harwood  v. 
Goodrightf  and  that  of  Hutchins  v.  Basset.     It  is  said  that  he  must 
have  intended  either  to  confirm  or  revoke  the  dispositions  con- 
tained in  the  first  will ;  but  there  is  a  third  proposition  he  might  not 
have  contemplated  to  do  either,  but  to  make  a  mere  collateral  dis- 
position of  other  property,  nnd  that  seems  to  have  been  the  case." 
He  then  further  remarks,  ^'  Here  the  devisor  has  concluded  by 
declaring  his  intention  to  dispose  of  the  rest  of  his  real  and  per- 
sonal estate,  by  a  codicil  thereafter  to  be  made."     That  seems 
equivalent  to  this  lady's  reservation  of  the  nomination  of  residu- 
ary legatees.     '*  The  plain  sense  of  which  is,  that  instead  of  hav- 
ing two  distinct  instruments,  he  meant  to  dispose  of  his  personal 
property,  the  bequest  of  which  had  lapsed 'by  the  death  of  his 
mother,  and  also  of  his  real  property  which  he  had  acquired  sub- 
sequent to  his  first  will,  and  by  means  of  a  codicil  to  connect  the 
two  instruments  and  make  it  all  one  will."     Justice  Lawrence  also 
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says,  *'  The  circumstances  relied  on  to  shew  that  the  subsequent  June  26. 1852. 
instrument  was  a  revocation  of  the  former,  are,  first,  that  the  tes-    '^t^* 
tator  calls  it  bis  last  wiD,  to  which  the  true  answer  was  given  at  Grant,  &c.' 
the  bar,  that  it  is  merely  a  word  of  form,  and  he  meant  no  more  ^"^J/'- 

,.,,.  .1  -,  .  ...  Grants  Ac 

by  it  than  that  it  was  the  last  of  those  instruments  which  he  had 
executed."  My  Lords,  I  do  not  apprehend,  that  in  reality  those 
words  ought  to  receive  any  weight  whatever  in  deciding  this  ques- 
tion. 

The  next  ground  which  is  laid  down  by  the  learned  Judges  is, 
that  the  last  of  the  papers  which  the  majority  of  the  Judges  were 
of  opinion  should  be  deemed  a  testamentary  paper,  was  prepared 
by  a  professional  man.  I  own  that  it  strikes  me  that  that  argu- 
ment rather  tells  the  other  way.  Mr  Gibson  appears  to  have 
been  this  lady's  adviser  for  a  considerable  period,  as  he  prepared 
the  deed  of  1828  as  well  as  that  of  1845.  It  is  perfectly  well 
known  among  professional  men,  that  when  called  in  to  prepare  a 
will,  it  is  proper  to  ascertain  whether  there  be  any  former  testa^ 
mentary  paper,  and  if  there  be,  what  is  the  intention  of  the  testa- 
tor who  is  about  to  make  a  new  will — whether  he  intends  to  re- 
voke it,  or  to  make  this  new  will  subsidiary  and  additional ;  and 
as  this  gentleman  had  prepared  that  deed  in  1828,  in  which  there 
was  a  power  of  revocation  expressly  reserved,  it  does  strike  me 
that  the  circumstance  is  very  much  in  favour  of  these  papers,  this 
document  being  prepared  by  a  professional  man  and  not  contain- 
ing any  clause  of  revocation  on  the  part  of  this  lady,  whose  dispo- 
sition for  making  wills  might,  to  a  degree,  have  been  known  to  her 
professional  adviser — but  whether  it  was  so  or  not,  it  was  very 
likely  that,  in  the  length  of  time  that  had  elapsed,  this  lady  might 
have  made  testamentary  papers ;  I  cannot  help  thinking  that,  if  it 
had  been  intended  to  revoke  such  papers,  the  professional  man 
would  have  inserted  such  a  clause,  and  supposing  him  to  possess, 
as  no  doubt  he  did,  ordinary  intelligence,  I  can  hardly  imagine  he 
would  have  omitted  inquiring  whether  there  were  ^ny  former  tes- 
tamentary papers,  and  more  particularly,  as  be  himself  had  pre- 
pared one  in  1828.  I  should  have  supposed  with  a  professional 
man  making  a  will  who  had  prepared  a  former  paper,  which  was 
to  operate  as  a  testament,  as  the  deed  of  1828  was,  that  it  was 
more  natural  that  such  a  person  would  have  introduced  a  clause 
of  revocation  if  the  testator  had  intended  it,  and  that  he  would 
have  taken  care  clearly  to  understand  whether  there  was  any 
previous  testamentary  paper  which  she  desired  to  revoke.  That 
is  one  of  the  circumstances  that  is  put  forward — it  is  one  of  those 
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Juno  28. 1852. from  which  differoDt  meu  may  draw  different  conclusions  of  equal 
authority — ^but  those  are  not  circumstances  which  the  law  permits 
to  revoke  a  will ;  it  is  not  upon  speculation  of  expressions  used  in 
the  will,  or  circumstances  which  are  just  as  much  open  to  the  one 
conclusion  as  the  other,  that  the  Courts  act ;  the  object  is  to 
ascertain  the  intention  of  the  testator ;  you  find  that  she  has  left 
certain  papers  which,  from  their  import,  are  testamentary,  having 
preserved  them  all  subject  to  another  circumstance  which  I  shall 
mention,  prima  fade,  they  are  all  to  be  taken  as  one  will,  then,  if 
you  say  a  portion  of  them  is  not  to  be  so  taken,  I  think  there 
should  be  something  more  than  that  upon  which  you  may  conjec- 
ture or  may  guess,  for  your  guess  and  your  conjecture  may  lead 
to  the  very  opposite  conclusion  to  that  which  a  person  of  equal 
professional  experience  and  equal  common  sense  would  draw  ^ 
and,  my  Lords,  it  does  not  seem  to  me  that  the  Courts  in  Scot- 
land have  ever  sanctioned  repudiation  of  papers,  as  testamentary, 
upon  that  ground.     The  next  circumstance  referred  to  is,  that  tiie 
will  of  1845  refers  to  one  paper  only ;  that  one  paper,  your  Lord* 
ships  will  have  observed,  is  the  paper  which  disposes  of  the  house 
in  particular ;  that  also  had  been  prepared  by  Mr  Gibson,  and  he 
refers  to  that  in  very  general  terms ;  the  paper  says,  **  having 
disposed  of  so  and  so  by  such  a  paper,  I  now  propose  to  settle  my 
personal  estate*"     I  own  I  cannot  understand  why,  from  the  cir- 
cumstance of  that  gentleman,  when  alluding  to  the  disposition  of 
a  particular  property,  referring  to  a  previous  paper  which  had 
been  prepared  by  himself,  it  should  be  supposed  from  a  refer- 
ence to  that  paper  and  no  reference  to  the  other,  that  that  was 
the  only  paper  which  was  intended  to  be  continued  and  con- 
firmed by  the  subsequent  documents.    It  strikes  me  that  that  is 
much  too  uncertain  to  form  the  ground  of  any  such  conclusion. 
It  is  further  observed  that  the  executors  are  named,  but  it  is  per- 
fectly plain  that  there  were  yet  important  things  to  be  done,  that 
is  to  say,  there  was  a  disposition  of  the  residue.    Now  it  is  very 
true  that  she  did  a  very  important  act  in  naming  executors ;  she 
had  done  so  before,  and  she  had  done  it  before  in  cases  where  it 
appears  to  me  there  was  nothing  whatever  upon  the  face  of  the 
document  to  import  an  intention  to  revoke  the  previous  docu- 
ments, nor  can  I  draw  any  inference  from  that  circumstance. 

My  Lords,  there  is  another  circumstance  relied  on,  which  ap- 
pears to  me  also  rather  to  weigh  against  the  conclusion  which  has 
been  formed — that  is  to  say,  that  of  the  earlier  testamentary  papers, 
some  of  them  are  altered  by  the  lady — erasures  are  madef  aud 
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new  matter  is  written  upon  the  erasures.  My  Lords,  that  seems  ^""JJ^^^®;;^^ 
to  me  rather  to  imply  that  she  altered  it  as  far  as  she  intended  g^oddart  v. 
that  it  should  be  altered ;  and  the  leaving  the  paper  with  those  ^"mt,  &c. 
alterations  rather  imports  an  intention  on  her  part  that  it  should  Grant,  && 
continue  to  operate  as  a  testamentary  paper,  subject  to  the  alte- 
rations, and  that  there  was  no  intention  to  destroy  it  by  those 
means ;  and,  further  than  that,  when  the  paper  is  preserved  in  the 
house  with  others,  not  I  believe  that  they  were  stowed  in  the  same 
places  of  deposit,  but  they  were  stowed  in  places  of  deposit  equally 
calculated  to  keep  them  secure,  I  thmk  that  is  a  circumstance 
rather  in  favour  of  her  intending  them  to  operate  than  the  other 
way ;  but  that  is  another  instance  of  the  danger  of  drawing  con- 
clusions from  slight  circumstances  which  are  open  to  two  construc- 
tions; T  think  that  it  would  tend  very  much  to  diminish  the  power 
of  testators  over  their  property,  if  the  rule  were  to  be  acted  upon, 
that  from  any  expressions  which  any  body  can  lay  hold  of,  you 
may  draw  conclusions  adverse  to  the  continuance  of  the  previous 
documents,  and  therefore  hold  that  they  ought  to  be  revoked.  I 
do  not  understand  the  law  to  be  such.  As  I  understand  the  law, 
if  you  can  execute  the  whole  of  the  papers  as  one  testament  you 
are  bound  so  to  do.  It  is  said  that  the  dispositions  are  inconsis- 
tent. I  can  hardly  call  them  inconsistent.  It  is  very  true  that 
in  one  case  she  gives  the  house  and  furniture  absolutely,  and  she 
afterwards  cuts  down  that  interest  to  a  life*interest.  She  gives 
the  household  furniture,  except  such  as  shall  be  marked,  and  that 
which  is  marked  is  to  go  to  the  person  indicated  by  the  mark. 
But  has  it  ever  been  contended  that  the  mere  circumstance  of  a 
subsequent  testamentary  paper,  cutting  down  and  diminishing  the 
interest  which  had  been  given  by  a  previous  one,  was  to  be  held 
to  be  an  entire  revocation  of  the  will.  I  am  not  aware  of  any 
authority  whatever  for  that  proposition,  and  1  do  not  see  that  in 
this  case  the  subsequent  bequests  have  any  other  effect  than  that 
of  modifying  the  previous  bequests. 

The  next  remark  is,  that  legacies  are  repeated  to  the  same  per- 
sons. What  is  the  inference  from  that  ?  Why  what  happens 
constantly,  viz.,  that  the  question  arises  whether  cumulative  or 
substitutional  legacies  are  intended  to  be  given  to  the  same  per- 
sons by  the  previous  and  subsequent  papers.  But  you  do  not  hold 
that  to  be  any  evidence  of  an  intention  to  revoke.  It  becomes  a 
question,  with  reference  to  the  particular  legacy,  how  you  shall 
deal  with  it,  whether  you  shall  deal  with  it  as  revoked  or  not. 
But  that  this  lady,  vrhose  property  is  said  to  have  been  growing 
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June  28. 1862.  from  time  to  time,  should  give  L.30  to  an  object  of  her  bomity  in 
one  case,  and  L.200  to  this  person,  and  L.200  to  another,  does 
not  seem  to  me,  the  lady  living  and  growing  richer,  inconsistent 
at  all. 

My  Lords,  I  think  I  have  adverted  to  all  the  circumstances 
which  are  relied  on  by  the  learned  Judges  who  held  the  former 
papers  to  be  revoked.    I  think  I  have  mentioned   them  aL 
Not  that  they  all  adopted  the  same  grounds.     Some  think  the 
erasure  important,  others  think  it  not  important*    It  will  be  found 
that  there  are  differences  of  opinion  and  different  inferences  drawn 
from  some  of  the  circumstances  among  the  learned  Judges  who 
adopt  a  conclusion  as  to  the  revocation  of  the  earlier  instruments. 
Having  stated  what  appears  to  me  to  have  been  the  foundation  of 
the  opinion  of  the  learned  Judges,  adverse  to  the  continuance  of 
the  previous  testaments,  I  will  call  your  Lordships'  attention  to 
what  is  relied  upon  by  those  who  hold  the  contrary  opinion.    They 
rely  upon  the  very  alterations  in  the  uncancelled  papers  which 
formed  the  subject  of  the  opposite  inference  by  the  other  learned 
Judges,  and  they  also  rely  upon  the  papers  being  uncancelled. 
They  also  rely  upon  the  continuance  of  tiie  power  which  the  lady 
refers  to  of  revocation  and  alteration,  because  in  several  papers 
she  says,  '^  I  reserve  to  myself  to  alter  them  in  all  or  in  part,'* 
shewing  therefore  the  probability  that  an  alteration  might  take 
place  in  her  intention,  without  her  intending  absolutely  to  revoke 
the  whole  document.     That  is  to  be  found  in  three  or  four  of  the 
papers.     I  have  remarked  upon  the  last  papers  being  prepared  by 
a  professional  man,  and  that  is  another  of  the  circumstances  from 
which  the  Judges  draw  opposite  conclusions.     One  of  the  con- 
clusions I  draw  from  that  is,  that  it  rather  tends  to  shew  that  revo- 
cation was  not  intended  when  there  is  the  omission  of  so  neces- 
sary and  so  ordinary  a  provision,  and  one  so  likely  to  occur  to  a 
professional  man ;  and  I  think  the  omission  of  that,  where  the 
document  was  drawn  by  a  professional  man,  is  much  more  favour- 
able to  the  continuance  of  these  former  documents  than  if  it  bad 
been  drawn  by  the  lady  herself ;  and,  more  than  that,  when  I  see 
that  this  lady  is  animated  by  the  same  benevolent  spirit  for  the 
period,  from  1828  to  1845,  and  that  she  is  constantly  giving  legacies 
to  charitable  institutions,  I  can  discover  no  reason  to  warrant  the 
conclusion,  that  because  she  gave  legacies  to  new  institutions  or  in- 
creased her  legacies  to  the  old  institutions,  she  meant  to  revoke  the 
former  bequest.   I  think,  on  the  contrary,  it  marks  the  continuance 
of  the  same  feeling,  and  considering  that  her  property  was  accumu- 
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lating,  it  is  but  an  exercise  of  the  same  benevolent  di8po8ition9Jime28. 1852. 
and  which  leads  to  any  conclusion  rather  than  that  she  was  dis-„  TTT^"^ 

...         .  Stoddart  v, 

posed  to  do  less  for  these  institutions  instead  of  more.   I  have  ex-  Grant,  &c. 
plained  to  your  Lordships  what  I  consider  to  be  the  general  rule,^"™^^'^ 
yiz.y  that  all  those  documents  being  found  under  circumstances 
which  entitle  them  to  consideration^  axe^  prima  fadey  to  be  regarded 
as  one  will ;  they  may  be  altered,  and  they  may  be  partially  re* 
voked,  or  they  may  be  inconsistent  without  the  latter  operating 
as  an  entire  revocation  of  the  former,  the  circumstance  of  a  partial 
inconsistency,  as  it  is  called,  that  is  to  say,  dispositions  in  two 
documents,  both  of  which  cannot  be  fulfilled,  is  held  only  to  oper- 
ate as  a  revocation,  pro  tanto^  and  only  to  bear  upon  the  particular 
legacy  in  which  that  inconsistency  exists,  and  the  general  rule 
being  that  the  onus  is  upon  those  who  seek  to  impeach  those  docu- 
ments, the  question  is,  whether  your  Lordships  are  satisfied  with 
the  reasons  which  are  assigned  by  the  very  learned  Judges  below, 
which  I  have  read  to  your  Lordships ;  if  those  reasons  satisfy  your 
Lordships,  then  they  form  a  proper  judicial  ground  from  which  to 
infer  this  intention  to  revoke  the  previous  papers.    I  own  they 
appear  to  me  to  be  in  themselves  but  slight,  and  they  appear  to 
me,  being  slight  in  themselves,  to  be  outweighed  by  the  circum- 
stances which  tend  to  the  opposite  conclusion.    Therefore,  my 
Lords,  I  do  not  think  it  necessary  to  trouble  your  Lordships  by 
referring  to  the  text  books  for  those  principles  which  are  too  well 
understood  by  the  profession  to  render  it  at  all  necessary,  and 
particularly,  as  I  do  not  find  that  any  of  them  are  in  any  respect 
impeached  by  what  has  fallen  from  the  learned  Judges  who  have 
pronounced  an  opinion  which  does  not  appear  to  me  to  be  war- 
ranted by  the  principles  which  are  admitted.    I  think  that  the 
principles  are  admitted,  but  that  in  this  case  there  has  been  a  mis- 
application of  those  principles  to  the  particular  case.    Your  Lord- 
ships will  have  observed  that  the  question  as  to  what  part  of  iJM 
will  may  be  revoked,  as  to  what  legacies  may  be  cumulative^  or 
what  may  be  substitutional,  is  a  matter  not  now  before  your  Lord- 
ships.   The  interlocutor  which  I  have  read,  your  Lordships  will 
have  observed,  is  an  interlocutor  that  the  testament  is  to  be  deem- 
ed to  consist  of  only  three  documents,  to  the  exclusion  of  the  pre- 
vious four.    Thus,  therefore,  if  your  Lordships  shall  take  the  view, 
which  occurs  to  me  as  the  correct  view  to  be  taken,  namely,  that 
there  is  nothing  to  be  found  upon  the  face  of  those  latter  papers  to 
warrant  the  conclusion  that  the  former  papers  were  intended  to 
be  revoked,  the  case  must  go  back  to  the  Court  of  Session  to  con- 
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June  28.  I852.sider  those  papers,  and  to  give  effect  to  dilBferent  parts  of  them  sa 
^'^'^'^^^    by  law  they  may.  Where  there  is  an  inconsistency  it  will  operate  as 
Grant,  4to.      ^  partial  revocation ;  where  the  inconsistency  is  only  of  such  a  nature 
Mnrray  v.      as  that  the  general  intention  can  yet  be  executed,  the  general  in- 
tention will  prevail.  I  therefore,  respectfully,  submit  to  your  Lord* 
ships  that  this  interlocutor  should  be  revoked  and  the  case  remit- 
ted to  the  Court  of  Session* 
LoBD  Bbougham  concurred. 

Interlocutor  complained  of  reversed,  and  cause  remitted  with  a 
declaration. 


2.  MuBBAT  V.  Grakt  and  Others. 

Lord  Tbubo.  My  Lords,  in  this  case  the  same  will  comes 
under  your  Lordships'  consideration.  There  is  a  large  sum  which, 
in  Scotland,  is  properly  described  ^^  the  dead's  part ;"  iJiere  is  a  large 
residue  undisposed  of,  and  the  question  raised  upon  the  present 
appeal  is  simply  this,  whether  an  executor  under  a  Scotch  Act  of 
Parliament  passed  in  the  year  1617,  is  entitled  to  one  third  of 
'^  the  dead's  part,"  even  though  it  may  be  satisfactorily  collected 
irom  the  contents  of  the  will  that  the  testatrix  did  not  intend  that 
the  executors  should  take  more  than  the  special  legacies  which 
she  had  left  them.  On  the  other  hand,  it  is  contended  that  the 
statute  positively  and  distinctly  gives  to  the  executors  one-tluid 
of  "the  dead's  part,"  perfectly  irrespective  of  the  intention  of  the 
testator,  except  the  intention  is  expressed  by  the  disposition  of 
the  residue,  and  if  any  expression  of  intention,  which  leaves  the 
residue  undisposed  of,  leaves  it  under  the  operation  of  the  statute^ 
that  by  the  operation  of  that  statute  the  executors  are  entitled  to  a 
third.  That,  my  Lords,  is  the  question  in  this  appeal.  Now,my  Lords, 
you  can  seldom  find  an  Act  of  Parliament  which  presents  less  diffi- 
culty of  construction  than  the  present  one ;  in  the  first  place,  it  has  the 
virtue  of  being  very  short.  The  case  submitted  in  this  appeal  must 
often  have  occurred ;  but  it  does  not  appear  that  any  question  arose 
till  a  comparatively  recent  period.  Your  Lordships  are  aware,  that 
on  thel7thof  February  1819,  a  case  occurred  of  ^a^myrA  v.  JJar6,in 
which  a  question  arose  in  a  remarkable  way,  presenting  the  question 
in  the  most  distinct  form  which  I  think  can  be  imagined.  In  the  case 
of  Nasmt/tk  v.  Hare^  the  testator  had,  by  his  will,  given  certain  lega- 
cies, and  then  he  disposed  of  the  residue  to  a  given  individual ;  he 
left  no  **  dead's  part,"  but  he  disposed  of  the  whole — the  residuary 
legatee  died  during  the  life  of  the  testator — the  legacy  therefore 
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lapsed — the  executors  claimed  one-third  of  that  residue;  it  wa8Jime28. I86i* 
the  subject  of  a  good  deal  of  discussion  in  Scotland,  and  the  Judges    ^"^"''^^^ 
unanimously  held,  at  that  time,  that  whatever  might  be  argued  onukt,  &c. 
from  the  effect  of  the  previous  disposition  of  the  residue  to  an  iiK^^i'^J  in- 
dividual other  than  an  executor,  as  to  the  testator's  intention,  it 
was  perfectly  irrelevant  to  the  consideration  of  their  right,  which 
right  did  not  depend  upon  the  intention  of  the  testator  expressed 
in  any  other  way  than  by  an  absolute  disposal  to  somebody  else 
taking  effect,  and  therefore  the  executors  were  entitled  to  one* 
third.     The  case  underwent  considerable  discussion.     There  is 
only  one  remark  which  tends  in  any  degree  to  weaken  its  authority, 
and  that  is,  that  circumstances  occurred  which  prevented  an  appeal 
to  this  House  against  that  decision.     The  question  of  the  validity 
of  the  will  arose  and  came  before  this  House  upon  appeal.     This 
House  held  the  will  to  be  altogether  invalid,  and  that  put  an  end 
to  the  question  as  to  the  construction  of  this  statute,  coupled  with 
the  residuary  bequest,  because  the  residuary  bequest  was  disposed 
of  by  the  will  being  held  altogether,  invalid,  and  no  question  has 
arisen  since. 

Now,  my  Lords,  what  is  the  rule  by  which  your  Lordships 
should  be  governed  in  construing  this  very  old  statute  ?  It  is 
most  simply  laid  down,  I  think,  by  Lord  Chief-Justice  Tindal,  in 
the  case  of  Warburtcn  v.  Loveland^  in  2d  Dow  and  Clarke,  where 
be  states,  *'  that  where  the  language  of  an  Act  of  Parlicuaaent  is 
dear  and  explicit,  effect  must  be  given  to  it  whatever  may  be  the 
consequences,  for  in  that  case  the  words  of  the  statute  speak  the 
intention  of  the  legislature.  If  in  any  case  a  doubt  arises  from 
the  words  themselves,  we  must  endeavour  to  solve  that  doubt  by 
discovering  the  object  which  the  legislature  intended  to  accomplish 
by  passing  the  Act.  But  then  he  goes  on  to  say,  that  we  must 
not  do  that  by  referring  to  some  ambiguous  clause  in  the  Act  of 
Parliament,  in  order  to  construe  that  which  is  manifest,  or  which 
is  more  clear  than  that  which  is  referred  to.  Now  here  no  part9 
of  the  enactments  of  the  Act  are  at  all  inconsistent — the  question 
arises  whether  you  can  argue  from  the  preamble  that  such  an  am- 
biguity exists  as  to  create  doubt  of  the  enactment  ?  I  do  not 
apprehend  you  can  do  any  such  thing.  Whereas,  Lord  Chief- 
Justice  Tindal  says,  the  language  is  ambiguous ;  you  may  resort 
to  the  other  parts  of  the  Act,  as  to  other  parts  of  any  instruments 
which  it  is  your  judicial  duty  to  construe,  to  find  what  the  mean- 
ing of  the  authority  was  that  has  used  that  language.  But  in  no 
part  of  this  Act  does  it  appear  to  me  that  there  is  any  ambiguity ; 
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Jnne  28. 1852.  and  I  have  before  remarked  that  you  find  that  thk  Acttof  Parlia^ 
Stoddaittf      ^^^^  '^  mentioned  in  almost  every  text  book  and  authority,  from 
Grant,  &c.      the  period  when  it  was  passed,  down  to  the  present  time;  and  it 
Grta^&c,      ^  universally  stated  as  a  general  proposition,  that'after  thepassing 
of  this  statute,  the  executor,  instead  of  takmg  the  whde  of  the 
**  dead's  part,''  is  to  take  one^third ;  it  is  generally  added,  *^  for 
his  trouble  in  executing  the  will,"  or,  *^  in  respect  of  his  office  of 
executor."     But  I  have  not  been  able  to  fipd  the  slighest  passage 
in  any  one  book ;  nor  has  one  been  referred  to  at  the  bar  in  which 
any  doubt  was  raised  on  this  question ;  and  what  I  have  before 
stated  I  must  repeat,  that  the  arguments  here,  as  the  arguments 
in  Scotland,  turn  mainly  upon  what  would  be  the  construction  of 
this  statute  with  reference  to  the  English  law ;  but  it  is  quite  clear, 
and  the  Judges  expressed  themselves  very  strongly  upon  it,  and 
nothing  whatever  has  been  brought  before  the  House  at  all  tending 
to  break  in  upon  the  perfect  accuracy  of  the  view  that  they  took, 
viz.,  that  the  principles  administered  in  the  Courts  of  Equity  in 
England,  have  never  found  a  place,  or  been  adopted  in  Scotland. 
My  Lords,  the  Scotch  law  on  this  subject  appears  to  have  been 
uniform  and  consistent,  and  to  have  been  different  from  the  Eng- 
lish law — ^it  seems  to  me,  therefore,  that  the  main  arguments  which 
your  Lordships  had  the  advantage  of  hearing  from  the  bar,  learned 
and  able  as  they  were,  were  arguments  rather  tending  to  shew 
the  difficulties  which  might  by  possibility  arise,  if  this  were  the 
case  of  an  English  statute,  and  to  be  decided  by  the  English  law» 
though  I  am  not  sure  that  that  would  be  the  case,  for  the  statute 
is  so  plain,  that  if  it  had  occurred  in  England,  I  think  such  diffi* 
culties  could  not  have  arisen — ^it  is  hardly  a  possible  case,  because 
if  such  a  statute  had  existed,  those  decisions  which  have  been 
made,  and  possibly  the  arguments  at  the  bar,  could  not  have  ex^ 
isted  at  all ;  for  it  is  by  those  decisions  that  the  argument  is  sought 
to  be  sustained.   I  therefore  move  your  Lordships,  that  the  inter- 
locutor of  the  Court  below  be  affirmed* 

Lord  Brougham  concurred. 
Interlocutor  affirmed,  but  without  costs. 

Dunn  and  DobU^  SoUcUors^  Grcofa  Inn^  Agents  for  the  Appellants  in 
Stoddart  v.  Grant. 

SpoUiswoode  and  Bobertaanj  Solicitors^  Westminster^  Agents  for  the  Respon- 
dents in  do. 

SpoUiswoode  and  Bobertsouj  Solicitors^  Wettminsier,  Agents  for  the  App^ 
lants  in  Murray  v.  Grant. 

Connell  and  Hope^  SoUcitorSy  WestminsUrf  Agents  for  Respondents  in  do. 
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» 

FIRST  DIVISION. 

Pedtkm,  Ann  Allan  and  Others,  for  appointment  of  a  curator    ^^'  ^®^* 

bonis  to  David  Yoolow.* 

Cmxttor  bom  cgppomted  ofcontmi  to  administer  the  affairs  of  apartyy  witA 
regard  to  whom  a  brieve  had  formerly  been  negatived. 

This  petition  set  forth  that  Yoolow,  the  petitioner's  grand-July  16. 1852. 
uncle,  aged  sixty-^ight  years,  is  helpless  and  bed-ridden,  and  so  'T,T^1^ 
imbecile  in  mind  as  to  be  incapable  of  managing  his  own  affairs,  ' 

or  of  giving  instructions  to  others  to  manage  them  for  him*  It 
was  further  stated  that  Yoolow  was  possessed  of  considerable 
property,  and  was  lessee  of  certain  lands,  for  the  administration 
and  protection  of  which  it  was  necessary  that  some  person  be  ap* 
pointed  to  take  charge  of,  and  manage  his  affairs,  and  Mr  Chris- 
topher Kerr,  town-clerk  of  Dundee,  was  nominated  as  a  fit  person 
to  be  curator  bonis  to  Yoolow. 

With  the  petition  was  produced  a  medical  certificate  in  the  fol- 
lowing terms : — *^  Perth,  29th  June  18^2.  We  recently  visited 
and  conversed  with  David  Yoolow,  at  Mill  of  Einnochtry,  whom 
we  have  known  for  a  long  period,  and  from  our  previous  know- 
ledge, and  the  result  of  our  recent  conversation  with  him,  we  cer- 
tify, on  soul  and  conscience,  that,  in  our  opinion,  he  is  so  imbecile 
in  mind,  and  weak  in  body,  as  to  be  incapable  of  managing  his 
own  affairs,  or  of  giving  directions  to  others  to  manage  them  for 
him.     Wm.  Malcolm,  M.D.     David  Halkbtt,  surgeon." 

Answers  were  given  in  on  behalf  of  Yoolow,  in  which  it  was 
stated  that  the  state  of  his  mind  had  been  made  the  subject  of 
judicial  investigation  m  1837,  when  a  brieve,  directed  to  the  Sheriff 
of  Forfarshire,  was  negatived  by  the  verdict  of  the  jury.  The 
answers  proceeded  to  set  forth  that  Yoolow's  mind  was  in  the 
same  condition  now  as  it  was  when  the  verdict  was  returned,  but 
that  he  ^*  is  known  to  have  been  desirous  of  settling  his  affairs 
after  his  death,  and  perhaps  this  may  have  had  some  influence  in 
inducing  the  petitioners  to  make  this  application ;  but  he  presumes 
that  your  Lordships  will  not  be  disposed  in  this  way  to  prejudge 
any  question  as  to  his  mental  capacity."  Mr  Kerr  was  objected 
to  on  the  ground  that  he  was  the  factor  of  Yoolow's  landlord,  and 
as  questions  might  arise  between  landlord  and  tenant,  he  could 
not  properly  settle  them,  and  besides  he  was  not  a  practical 
fanner.  But  that  none  of  these  objections  applied  to  Mr  John 
Tasker,  farmer,  Hatton  Mains,  of  CargiU,  one  of  the  trustees  ap- 

*  This  case  is  of  little  or  no  value  as  a  law  report,  but  it  is  obviously  importaut  to 
preserve  a  record  of  the  proceeding. 

No.  XXXVII.  VOL.  I.  3  b 
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Julyi6^862.  pointed  by  Toolow's  sister,  and  acquainted  with  his  peculiarities 

Pet.  Allan,  &c.*"d'^*'>i^- 

Thereafter  a  minute  was  put  in,  setting  forth  that  Toolow 
^'  could  agree  to  no  proposal  or  arrangement  that  implied  any 
doubt  as  to  his  mental  fitness  to  manage  or  dispose  of  his 
affairs.  At  the  same  time,  he  admitted  that  he  had  corpo- 
real infirmities,  which  prevented  him  from  exercising  any  active 
superintendence  over  his  affairs,  and  that,  on  this  account,  he  had 
taken  the  assistance,  for  a  number  of  years,  of  respectable  servants. 
He  was,  however,  advised  that  he  would  have  better  security  for 
due  administration  of  his  affairs  if  an  officer  were  appointed  by 
the  Court,  and  he  was  therefore  willing  to  consent  to  the  appoint- 
ment of  a  respectable  person  who  might  be  acceptable  to  him." 
The  minute  stated  that  Toolow  was  averse  to  the  interference  of 
any  stranger,  but  he  was  willing  to  agree  to  the  appointment  of 
Mr  Tasker,  or  Mr  Hugh  Watson  of  Eeillour,  whom  failing,  Mr 
James  Morrison,  accountant  in  Perth. 

The  Court  having  advised  this  minute,  with  answers,  &c.,  in- 
terponed  their  authority  thereto,  and  Mr  Tasker  having  declined, 
they  pronounced  an  interlocutor,  by  which  they  nominated  and 
appointed  Mr  Watson,  failing  whose  acceptance,  Mr  Morrison, 
to  be  curator  bonis  to  Toolow,  with  the  usual  powers. 

PattoUf  was  for  the  petitioners. 

P.  Preiser y  and  the  Solicitor^  Generaly  for  the  respondents. 

Orakam  asid  WdsUr^  W.S.,  Petitioners'  Agents. 
Murray  and  Ehmdf  W.S.,  Respondent's  Agents. 


SECOND  DIVIStON. 
No.  388.  Wriqht  v.  Brown,  Macindob  and  CoMPiiNT. 

Charge^  Production  of — Suspension — Bscord-^Process* — ^A  suspender 
after  the  record  was  closed,  objected  that  the  charge,  (being  his  own  ac- 
ceptance and  diligence  thereon),  had  not  been  produced,  and  that  such 
production  was  barred  by  the  interlocutor  closing  the  record.  The  Court 
allowed  the  charge  to  be  produced,  recalled  the  sist,  and  remitted  to  the 
Lord  Ordinary  to  hear  parties  on  objections  to  the  bilL 

Joiy  16. 1852.  In  this  case,  which  was  a  suspension  of  a  charge  upon  a 
'r^^^'    bill,  a  record  was  made  up,  and  closed  without  production  of 

Brown,  &c.  the  bill  and  diligence.  The  suspender  maintained  that  the  case 
could  not  proceed  without  such  production,  which  the  closing  of 
the  record  had  now  rendered  impossible,  and  moved  the  Lord 
Ordinary  to  suspend  the  charge  simpKciter. 
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The  Lord  Ordmary,  (Anderson)  "in  respect  the  suspender  did  J«*^y  16.1852. 
not  insist  on  the  production  of  the  bill  and  diligence  before  closing  ^^^^J)" 
the  record,  and  stated  no  plea  in  law,  to  the  effect  that  the  want  Brown,  &c. 
of  such  production  entitled  him  to  have  the  charge  suspended, 
allows  the  same  to  be  now  produced/' 

The  suspender  reclaimed. 

Cook  and  Buchanan^  for  reclaimer.  The  charger  ought  to 
have  known  that  he  could  not  ask  to  have  the  letters  found 
orderly  proceeded  without  producing  the  grounds  of  charge, 
Act  of  Sederunt,  11th  July  1828,  §  32.  The  word  "charge," 
used  in  the  Act  of  Sederunt,  means  the  whole  grounds  and 
warrants  of  the  diligence.  Beveridge's  Forms  of  Process,  p. 
358.  §  55  of  the  Act  of  Sederunt  provides,  "  after  the  record  is 
made  up  and  closed,  it  shall  no  longer  be  competent  for  the 
party  in  any  case  to  produce  any  writing  which  was  in  his  posses- 
sion, or  witliin  his  power,  at  the  time  of  completing  the  record, 
unless  he  shall  instruct  it  as  twviier  veniens  ad  notitiam.**  MuiVy 
Wood  and  Co.  v.  Sibbald^  Hume,  p.  80.  The  suspender  cannot 
be  heard  on  pleas  against  the  regularity  of  this  diligence,  without 
production  of  its  grounds.  The  suspender,  it  is  true,  admits  on 
the  record  that  he  granted  a  bill,  but  it  may  be  vitiated. 

Macfarlane^  for  the  charger,  was  not  called  on. 

Lord  Medwtn.  I  understand  that  the  charger  is  ready  and 
willing  to  produce  the  charge  and  grounds  of  debt,  if  the  sus- 
pender will  consent  to  their  production.  I  think  that  the  sus- 
pender was  bound  to  call  for  such  production  before  the  record 
was  closed. 

Lord  Cockburn  concurred. 

Lord  Justicb-Glerk.  The  motion  which  the  Lord  Ordinary 
has  refused,  was  a  most  extravagant  one.  None  of  the  suspen- 
der's pleas  deny  the  existence  of  the  bill.  Accidentally,  the  bill 
was  not  produced  before  the  record  was  closed.  To  give  effect 
to  this  view,  would  be  to  make  the  forms  of  Court  an  instrument 
of  gross  injustice. 

Lord  Murray  concurred. 

The  Court  "  Refuse  the  desire  of  the  reclaiming  note,  recal 
the  sist,  find  the  respondent  entitled  to  the  expenses  of  the  reclaim- 
ing note,  and,  quoad  ultras  remit  to  the  Lord  Ordinary,  and  re- 
commend to  his  Lordship  to  hear  the  case  on  Tuesday  next,  on 
objections  to.  the  bill,  if  any." 

John  OuUeUf  W.8.,  Suspender's  Agent 
John  Murray,  Jr^  S.S.C.,  Bespondetits'  Agent 

3b2 
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No.  389. 


SECOND  DIVISION. 

Brown  v.  Hkitdbbson. 

StatuU  1695,  c.  2i— Precept  of  Clan  Canatai— Service.— UeLdj  that  the 
provision  of  this  statute,  which  renders  ^'  any  man  that  shall  serve  him- 
self heir,  not  to  his  immediate  predecessor,  but  to  one  remote,"  liable  for 
the  debts  and  deeds  of  an  inteijected  heir  who  has  been  more  than  three 
years  in  possession,  applies  where  his  title  is  made  up  b j  precept  of  clare 
constat^  as  well  as  where  it  is  made  up  by  service. 

Jnly  16. 1852.     This  was  an  action  of  reduction  of  a  conveyance,  executed  in 
"""^^^"^^     1799,  by  ike  pursuer's  grandfather,  John  Bfown,  of  the  minerala 

liendcrsan.  in  his  estate.  This  estate  John  Brown  had  succeeded  to  on  the 
death  of  bis  father,  Henry  Brown.  He  possessed  the  eslate  twenty 
years,  and  was  succeeded  by  his  son,  Henry  J^wn,  the  father 
of  the  present  possessor.  Henry  possessed  the  estate  six  years. 
After  his  death,  the  pursuer  made  up  title  by  precept  of  dare 
constat  from  the  superior,  as  the  nearest  and  lawful  heir  of  Henry 
Brown,  his  great-grandfather. 

In  defence  to  the  present  reduction  of  his  grandfather's  (John) 
conveyance  of  the  minerals,  it  was  pleaded  by  Henderson,  that 
the  challenge  was  barred  by  the  Act  1695,  c.  24,  which  provides, 
^*  that  if  any  man  shall  serve  himself  heir,"  &c.,  ^*  not  to  his 
immediate  predecessor,  but  to  one  remote,  he  shall  be  liable  for  the 
debts  and  deeds  of  the  person  interjected,  to  whom  he  was  the  ap- 
parent heir,  and  who  was  in  the  possession  of  the  lands  and  estate 
to  which  he  is  served,  for  the  space  of  three  years.'* 

The  Lord  Ordinary  (Robertson)  pronounced  an  interlocutor, 
by  which,  **  in  respect  that  the  deeds  sought  to  be  reduced  were 
not  challenged  by  the  said  John  Brown,  who  survived  the  same 
for  upwards  of  twenty  years,  and  who  was  seventeen  years  of  age 
at  the  date  of  executing  the  said  deeds ;  and,  in  respect,  at  the 
said  date,  Johu  Brown  had  been  more  than  three  years  in  posses^ 
sion  of  the  estate,  and  that  the  pursuer  has  served  heir  by  precept 
of  clare  constat  to  a  remoter  ancestor,  passing  by  the  said  John 
Brown,  Finds  that  the  pursuer,  in  terms  of  the  Act  1695,  c.  34, 
and  of  the  decision  in  the  case  oiHay  v.  Hay^  17th  January  1775, 
Mor.  9775,  is  liable  to  the  debts  and  deeds  of  the  said  John 
Brown,  and  has  no  right  or  title  to  insist  in  the  priesent  action  of 
reduction ;  and,  therefore,  sustains  the  defences,  assoilzies  the 
defender,  and  decerns :     Finds  the  pursuer  liable  ih  expenses/' 
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The  pursuer  reclaimed.  Jnly  16. 1PC2. 

Maidment  and  SoUdtor-GeneraU  for  reclaimer.  The  Act  16953^^^1  v. 
refers  only  to  service,  or  to  adjudication  on  a  party's  own  bond.  Hendereon. 
But  a  precept  of  clare  is  not  service.  The  case  of  ZTay  bears  marks 
of  having  been  imperfectly  reported  as  to  this  point.  The  other 
cases  shew  that  this  Act  ought  to  be  strictly  construed — See 
Bums  V.  Picken,  3d  July  1758,  5  Br.  Sup.,  361 ;  Bell's  Com.,  i., 
656 ;  and  Corbet  v.  ParterjUU.  20th  Jan.  1839. 

MoiraxkdDean  of  Faculty ^  for  defender,  were  not  called  on# 

Lord  Justice-Clerk.  I  have  no  doubt  as  to  this  case.  The 
reclaimer's  argument  proceeds  on  a  misconstruction  of  the  statute. 
It  entirely  loses  sight  of  the  object  of  the  statute,  and  of  the  reme- 
dies to  be  applied.  What  the  statute  looks  at  is  this,  that  the 
party  enters  into  possession  by  taking  a  title  from  a  remoter  an« 
cestor.  If  the  immediate  ancestor  is  passed  over,  the  statute 
applies,  however  the  title  is  made  up,  and  the  terms  it  uses  are 
to  be  read  as  generally  descriptive  of  the  act  of  taking  one's 
title  from  a  remoter  ancestor.  In  a  subsequent  part  of  the 
statute  a  precept  of  elare  is  spoken  of  as  perfectly  analogous  to 
a  service. 

Lord  Cockburn.  I  concur.  Although  the  statute  refers  to 
service  as  the  usual  mode  in  which  a  title  is  made  up,  it  does  not 
do  so  for  the  purpose  of  restricting  the  statutory  remedy  to  that 
mode  alone.  Very  slight  authority  would  be  required  to  satisfy 
me  that,  in  this  respect,  there  is  no  distinction  between  a  precept 
and  a  service,  and  that  authority  we  have  in  the  ease  of  Hay. 

Lories  Msdwyn  and  Murray  concurred. 

The  Court  *^  Find  that  the  ancestor,  the  granter  of  the  deeds 
under  challenge,  was  more  than  three  years  in  possession  of  the 
estate,  and  that  the  pursuer  has  entered  to  and  taken  up  the  lands 
as  the  heir  of  a  remoter  ancestor,  passing  by  the  granter  of  the 
said  deeds  by  a  precept  of  clare^  as  nearest  lawful  heir  of  the  said 
remoter  ancestor,  and  thus  has  taken  up,  as  an  heir,  the  estate 
possessed  by  the  granter  of  the  deeds,  and  is  under  the  obligation 
imposed  by  the  statute  1695  on  the  party  taking  possession,  and 
making  up  a  title  to  the  estate  :  Therefore,  of  new  sustain  the 
defences,  assoilzie  the  defender,  and  decern :  Find  the  pursuer 
liable  in  expenses." 

James  A,  Robertson^  S.vS.C,  Agent  for  Pursuer. 
Davidson  and  Syme,  W.S.,  Ageiiti)  for  Defender. 
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SECOND  DIVISION. 
No.  390.  Jajcbson  v.  Watson. 

Title  to  Sue — Partnershtp.'^A  joint  stock  company  canying  on  busi- 
ness under  a  descriptive  firm,  was  dissolved ;  and,  under  the  provisiona 
of  the  contract  of  copartnery,  a  meeting  of  partners  was  held,  at  which 
A.  was  appointed  to  wind  up  the  company's  affairs,  with  the  power  of 
suing  and  being  sued  i—Hddy  in  a  reduction  at  the  instance  of  A.,  (act- 
ing under  this  appointment),  of  a  deed  granted  by  one  of  the  partners, 
that  his  title  was  good. 

July  16. 1852.     In  April  1850,  the  Glasgow  Commercial  Exchange  Company 
^*^v*^    was  dissolved.     Section  51  of  the  contract  of  copartnery  provides, 

WutsoD?  ^  ^dX^  ^*  in  the  event  of  the  dissolution  of  the  company,  the  affairs 
thereof  shall  be  wound  up,  the  outstanding  debts  realised,  the 
books  balanced,  and  the  whole  funds  and  property  converted  into 
money,  with  every  possible  despatch ;  and  that  by  such  person  or 
persons,  and  in  such  manner  as  shall  be  fixed  on  by  a  majority  of 
the  votes  of  the  partners,  ascertained  and  reckoned  as  aforesaid, 
at  any  general  meeting, of  the  company.*'  On  22d  May,  at  a 
meeting  of  the  partners,  at  which  William  Watson  was  present, 
it  was  resolved  that  the  pursuer  *'  shall  be,  and  is  hereby  fixed 
upon  and  appointed  as  the  person  to  wind  up  the  affairs  of  this 
company,  subject  to  the  superintendence,  direction,  and  advice  of 
the  committee  of  shareholders  to  be  appointed  as  hereinafter  men- 
tioned, and  with  all  the  powers  conferred  upon  him  by  the  5l8t 
section  of  the  contract  of  copartnership,  and  specially  with  the  fol- 
lowing powers" :  *'  to  ask,  demand,  sue  for,  recover,  and  receive, 
from  the  partners  of  the  company,  all  such  farther  contributions, 
in  addition  to  the  call  or  calls  already  made,  as  may,  to  the  said 
Robert  Jameson,  appear  necessary  for  duly  meeting  and  paying  off 
the  debts  due  by  the  company ;  as  also  to  sue  and  defend  all  actions 
brought  at  the  instance  of  or  against  the  company,  and,  for  that 
purpose,  to  employ  counsel  and  law-agents,  as  also  to  employ  and 
remunerate  any  professional  persons,  officers,  clerks,  and  servants, 
that  may  to  the  said  Robert  Jameson  appear  to  be  necessary  for 
winding  up  the  affairs  of  the  company,  and  to  suspend,  dismiss, 
and  change  them  at  pleasure ;  and  generally,  with  power  to  the 
said  Robert  Jameson  to  do,  perform  and  execute,  all  such  further 
acts  and  deeds  as  may,  to  the  said  Robert  Jameson,  appear  to  be 
necessary  for  winding  up  the  affairs  of  the  company  ;  and  the  said 
Robert  Jameson  is  hereby  empowered  and  directed  to  return  him- 
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«elf  08  the  registered  officer  of  the  company,  under  the  statute  7  July  16. 1852. 
Greo.  IV.,  c.  67."    It  was  also  resolved  that  Alexander  M^Kenzie    ^^t^' 
Kirkland,  and  five  other  persons  named,  ^^any  two  being  a  quorum,  watson.  ^ 
«haU  be,  and  are  hereby  appointed  a  committee  of  the  share- 
holders of  the  company,  with  power  to  superintend,  direct,  and 
advise  with  the  said  Robert  Jameson  in  the  winding  up  of  its 
affairs ;  as  also  with  power  to  superintend  or  dismiss  him,  or  his 
successor  or  successors,  at  pleasure." 

In  March  last,  the  pursuer  had  obtained  decree  against  Watson 
for  L.$,600,  as  due  upon  calls;  and  he  now  brought  this  action, 
founded  on  the  Act  1621,  to  reduce  a  deed  granted  by  Watson 
to  the  defender,  his.  sister.  The  summons  bore  to  be  at  his  in- 
stance, ^*  as  registered  officer  of  the  Glasgow  Commercial  Exchange 
Company,  in  whose  same  the  same  shall  sue  and  be  sued,  in  terms 
and  under  the  provision  of  the  Act  of  Parliament,  7  Geo.  IV.,  c. 
67 ;  and  also  as  the  person  fixed  upon  and  appointed  to  wind  up 
the  affairs  of  the  said  company,  at  a  special  general  meeting  of  the 
partners  thereof,  held  upon  the  22d  day  of  May  1860,  in  virtue  of 
the  powers  and  provisions  contained  in  the  contract  of  copartner- 
ship of  said  company,  pursuer, — ^with  concurrence  of  Alexander 
Mackenzie  Kirkland,"  &c.,  **  as  the  surviving  committee  of  part- 
ners of  the  said  c(»npany,  appointed  by  the  said  special  gene- 
ral meeting  to  superintend,  direct  and  advise  with  the  said  Robert 
Jameson  in  the  winding  up  of  its  affairs." 

The  defender  pleaded,  that  neither  under  the  statute  nor  under 
the  minute  of  appointment  to  wind  up  the  company's  affairs,  had 
the  pursuers  a  good  title  to  sue. 

The  pursuer  abandoned  his  statutory  title,  and  tendered  an 
amendment  of  the  libel,  setting  forth,  as  joint  pursuers  with  him. 
self,  ^^the  Glasgow  Commercial  Exchange  Company,  now  or 
lately  carrying  on  the  business  of  banking  in  Glasgow."  He  also 
described  himself  as  a  partner  of  the  company,  suing  with  the 
concurrence  of  Eirkland,  &c.,  also  partners. 

The  Lord  Ordinary  (Rutherfurd)  '<  disallows  the  proposed 
amendment,  sustains  the  objections  to  the  title  of  the  pursuer, 
dismisses  the  action,  and  decerns ;  but  reserves  to  the  company 
all  action  competent  to  them  as  accords :  Finds  the  pursuer  liable 
in  expenses." 

The  pursuer  reckumed,  and  prayed  to  have  the  summons  sus- 
tuned,  either  with  or  without  the  amendment. 

Hector  was  for  the  pursuer,  and 
Macfarlane  and  Deas  for  the  defenders. 


1\ 
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July  16. 1853.  LoRD  Justicb-Clbrk.  Tbls  b  a  question  of  much  practical 
Jamewmr  importance.  The  authority  of  the  pursuer  to  sue  is  ascribed — 
Watson.  1st,  To  an  appointment  made  at  a  special  meeting  of  the  partners 
of  the  company ;  and,  2dj  to  that  appointment  being  made  in  terms 
of  the  provision  in  the  contract  of  copartnery  for  the  case  of  wind- 
ing up  the  affairs  of  the  company.  The  effect  of  the  provision  in 
the  contract,  and  of  the  appointment  duly  made  in  terms  of  sueh 
provision,  is,  not  to  give  an  existing  company  carrying  on  busi* 
ness  any  power  or  title  to  appoint  the  party  who  is  legally  and 
technically  to  represent  them,  and  to  sue  anid  be  sued  as  repre- 
senting them.  It  provides  for  the  case  of  winding  up  on  dissolu- 
tion. On  the  occurrence  of  such  an  events  the  situation  of  the 
company  is  at  once  fundamentally  altered.  For  all  the  proper 
objects  of  the  copartnership  of  the  company,  the  partnership  is 
at  an  epd,  and  the  company  dissolved.  Neither  the  directors  nor 
the  partners  can  carry  on  business,  or  do  any  partnership  act.  Of 
course  the  liabilities  of  the  partners  remain  both  towards  third  par- 
ties, and  inter  se,  and  their  mutual  rights  and  obligations  of  relief,  [ 
and  also  the  right  of  recovery  towards  third  parties.  But  the  ad-  I 
justment  of  all  these  matters  implies  the  dissolution  of  the  part-  ^ 
nership.  Hence,  the  expression  that  the  company  subsists, 
although  only  for  the  purpose  of  winding  up,  tends  to  mislead* 
The  relative  rights  and  obligations  of  the  partners  inter  $e  subsist, 
and  the  partners  are  entitled  qua  such,  but  not  as  a  oompuiy,  to 
recover  the  debts  due  to  that  dissolved  company,  in  right  of  which 
they  individually  act.  The  dissdution  brings  into  direct  opera- 
tion their  individual  rights  and  obligations. 

It  is  argued  by  the  defenders,  that  an  unincorporated  joint- 
stock  company  is  not  entitled  to  sue  in  a  descriptive  name  with 
the  privileges  of  an  incorporated  company.  That  is  the  rule  when 
they  attempt  to  carry  on  business  as  such.  But  that  very  rule 
ought  to  support  the  title  here ;  Cor,  in  terms  of  the  provision  in 
the  contract,  the  partners,  laying  aside  the  name,  style,  and  cha- 
racter to  which  the  rule  denies  them  a  valid  claim,  meet  indivi- 
dually as  the  partners  for  the  special  purpose  of  winding  up,  and 
appoint  a  person  as  their  commissioner  or  factor,  to  act  for  them 
as  individuals,  not  attempting  to  continue  or  use  the  style  and 
character  of  a  company  at  all.  Hence,  the  rule  in  no  d^ree 
militates  against  this  title ;  on  the  contrary,  what  has  been  done 
acknowledges  and  bows  to  the  rule, — and  on  the  very  ground 
on  which  the  rule  rests,  law  ought  to  support  and  give  effect  to 
the  title  of  their  commissioner. 
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The  pursuer  has  obtained  decree  against  Watson  for  payment  July  i&  iS63s 
of  the  call  made  against  him.  Well,  does  not  that  constitute  him ^  '"'  ^^ 
effectually  the  creditor  of  Watson  ? — no  matter  whether  he  is  to  Watsoou 
recover  for  others,  and  not  for  his  own  benefit.  If  he  arrests,  can 
be  not  make  his  arrestment  effectual  in  competition  with  other 
creditors  ?  If  he  poinds,  may  he  not  recover,  against  other  credi- 
tors, the  proceeds,  according  to  the  preference  of  his  poinding  ? 
It  would  be  difficult  to  deny  such  effect  to  his  decree«--else  of 
what  use  is  it  ?  Then,  on  the  same  title,  and  founding  on  this 
decree,  the  pursuer  finds  that  the  whole  property  of  bis  debtor  has 
been  fraudulently  assigned  away  to  a  conjunct  and  confident  per- 
son, in  order  to  secure  the  property  against  the  very  heavy,  and, 
to  many,  ruinous  liability,  arising  out  of  this  lamentable  concern. 
Is  he  not  entitled  to  follow  that  property  ?  Can  the  title,  good 
in  a  furthcoming — good  in  a  competition — be  rejected  when  used 
active  in  this  process  ?  I  can  see  no  distinction.  Even  if  no  prior 
decree  had  been  obtained,  the  title  seems  to  me  perfectly  complete 
against  all  third  parties.     I  am  therefore  for  sustaining  this  title. 

Lord  Mbdwyn.  I  think  the  instance  in  this  case  is  sufficient. 
I  cannot  see  why  it  should  be  beyond  the  powers  of  a  private  mer- 
cantile association  to  arrange  to  wind  up  after  its  dissolution  by  such 
an  appointment  as  this,  because,  during  the  existence  of  the  associa- 
tion, it  cannot  carry  on  its  business,  sue  or  be  sued,  in  its  associa- 
ted name,  as  if  it  were  a  chartered  company.  The  two  situations 
in  the  history  of  the  company  are  quite  different — ^indeed,  the  very 
opposite  of  each  other ; — the  one  carrying  on  its  business  against 
all  parties  connected  with  it  or  dealing  with  it ;  and  the  other, 
when  the  business  is  expired,  collecting  and  dividing  its  funds 
among  its  partners  as  individuals.  And  because,  in  the  first  case, 
the  company  can  only  sue  in  its  official  name,  with  the  addition  of 
certain  of  the  partners,  there  seems  no  analogy  to  maintain  that 
this  form  must  be  observed  in  winding  up,  and  when  not  carrying 
on  its  business,  nor  that  to  gi*ant  a  commission  to  effect  this  wind- 
ing up  is  not  the  reasonable  way  of  proceeding,  after  the  company 
no  longer  exists,  to  carry  on  business ;  and  more  especially  does 
there  seem  no  objection  to  such  an  appointment  by  those  who 
were  at  one  time  partners,  to  settle  and  adjust  their  rights  inier 
sej  seeing  that  it  was  a  special  provision  in  the  deed  of  copartnery 
so  to  effect  the  winding  up  upon  the  dissolution  of  the  company. 
I  cannot  help  thinking  it  is  the  mt>st  correejt  form  of  winding  up 
after  the  company  is  expired.  For  although  we  say  that  a  com- 
])any  continues  to  exist  to  the  effect  of  wiudiug  up,  this  exteusiou 
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Jaiy  16. 1852.  of  its  existence,  and  the  object  of  the  rule,  seems  best  accomplished 
-  ^^'^'^"^'^  by  the  company,  on  its  expiration,  appointing  some  one  with  all 
Watson.   *     their  powers  to  wind  up  for  them,  stating  his  title  as  is  done  here. 

Lord  Cockburn  concurred. 

Lord  Murray  differed.  Good  effects  may  follow  from  sus- 
taining this  title  as  a  good  title  to  sue.  But  I  do  not  see  how  it 
can  be  reconciled  with  the  law.  Against  Watson  and  any  other 
parties  consenting  to  the  appointment,  I  think  there  is  a  good 
title  to  sue.     I  think  the  cases  go  that  length,  but  no  further. 

The  Court  ^*  alter  the  interlocutor  reclaimed  against,  so  far 
as  it  sustains  generally  the  objections  to  the  title  of  the  pursuer : 
Sustain  the  title  of  the  pursuer  to  sue,  in  so  far  as  he  insists  on 
the  action,"  *'as  the  person  fixed  upon  and  appointed  to  wind 
up  the  affairs  of  the  Glasgow  Commercial  Exchange  Company, 
at  a  special  general  meeting,  held  upon  the  23d  day  of  May 
1850,  in  virtue  of  the  powers  and  provisions  contained  in  the  con^ 
tract  of  copartnership  of  said  company,  with  concurrence  of"  (here 
foUow  the  names  of  the  committee)  **  as  the  surviving  committee  of 
the  said  committee  appointed  by  the  said  special  general  meeting, 
to  superintend,  direct,  and  advise  with  the  said  Robert  Jameson 
in  the  winding  up  of  its  affairs.  Remit  to  the  Lord  Ordinary  to 
proceed  in  the  cause,"  &c. 

Alexander  HanuUony  W.S.,  Pursuer's  Agent 
Lachlan  Mactinioahj  S.S.C.,  Defender's  Ag^it. 


SECOND  DIVISION. 


No.  391.  Hill  v.  Thb  Ddndbe,  Perth,*  and  Abbrdbbn  Railway 

JuNCTioK  Company. 

SubnUssumj  Renewal  of— A.  had  two  claims  against  a  railway  company, 
one  of  which  fell  within  the  Lands  Clauses  Consolidation  Act,  while  the 
other  did  not.  For  the  one  not  fidling  under  the  statute  he  raised  an 
action.  But  he  afterwards  entered  into  a  submission  of  both  claims,*- 
the  deed  dedariug  that  the  submission  was  to  be  taken  as  a  submission 
within  the  statute.  The  arbiters  accepted,  but  the  time  for  decision 
having  expired  without  a  decision  being  pronounced,  the  parties  en- 
dorsed on  the  deed  a  minute  of  renewal.  The  time  fixed  again  expired 
without  a  decision.  Thereafter  A.  insisted  in  a  wakening  of  the  action, 
for  the  non-statutory  claim : — Circumstances  in  which  heiH  that  the  sub- 
mission subsisted  so  as  to  bar  any  further  procedure  in  the  action. 
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Hill  had  two  claims  against  the  Dundee  and  Perth  and  Aber-  July  16.^1852. 
deen  Railway  Junction  Company.     The  Jlnt  was  for  damages  ^^  J"     , 
mcurred  m  the  course  of  the  company  s  formation  of  their  rau- Perth  &;Aber- 
way ;  the  second  was  for  injury  done  by  the  company  in  the  ™*w- j®®*l3^*J5*^ 
agement  of  the  line  after  it  was  formed,  and  in  the  course  of  work- 
ing.    He  made  the  latter  the  subject  of  an  ordinary  action  before 
the  Sheriff  of  Perthshire. 

In  this  state  of  things  the  parties  entered  into  a  submission 
which  was  under  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  8th  Vict.  c.  19 — so  far  as  regarded  the  first  claim,  and 
at  common  law  in  so  far  as  regarded  the  second  claim,  which 
bad  been  the  subject  of  suit.  To  combine  the  decision  on 
these  claims  under  one  form  of  procedure,  they  not  only  specially 
empower  the  arbiters  to  name  an  oversman,  as  authorised  by 
the  statute,  but  bound  them  to  decide  within  three  months, 
as  required  by  the  statute,  and  farther,  declared  specially  that 
the  submission  should  be  held  to  have  been  entered  into  under 
and  by  virtue  of  the  Act,  the  8th  of  her  Majesty,  c.  19.  The 
arbiters  named  an  oversman.  But  no  award  was  issued  within 
the  three  months,  and  this  first  submission  expired  by  the  lapse  of 
three  months  from  its  date,  the  16th  and  18th  January  1850. 

The  parties  then,  by  indorsation  dated  the  7th  and  10th  of 
May  1850,  on  the  deed  of  submission,  entered  into  a  new  agree- 
ment, by  which,  in  consideration  of  the  former  submission,  and 
that  the  arbiters  had  accepted  and  appointed  an  oversman,  and 
that  various  steps  of  procedure  had  been  taken,  but  that  it  had 
expired,  and  required  to  be  renewed,  ^^  therefore,  and  without 
prejudice  to  the  proceedings  which  have  already  taken  place 
before  the  arbiters  in  the  said  within  submission,  the  parties  sub- 
mitters do  hereby  renew  the  within  submission,  and  empower  the 
arbiters  and  oversman  before  named  to  proceed  in  and  determine 
the  matters  submitted,  in  the  same  way  as  if  such  submission  had 
never  expired ;  and  farther,  the  said  parties  submitters  do  hereby  of 
new  submit  and  refer  to  the  amicable  decision,  final  sentence,  and 
decreet-arbitral  to  be  given  forth  and  pronounced  by  the  said  Hugh 
Watson  and  Peter  Christie,  as  the  arbiters  appointed  by  the  par- 
ties, and,  in  case  of  difference  in  opinion  between  the  said  arbiters, 
to  the  said  James  Home  as  oversman,  the  whole  claims  of  the 
parties,  as  specially  mentioned  in  the  within  written  submission." 
The  term  of  three  months  again  expired  in  August  1850,  without 
any  award  by  the  arbiters.  The  arbiters,  however,  pronounced 
subsequent  orders,  which  were  obeyed  by  the  parties,  and,  in 
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Ji43r  16. 1852.  January  1851,  tbey  had  issued  notes  of  judgment,  which,  it  is 

Hill  17  Dundee '^^^^^  ^^^  required  to  be  reduced  int4>  the  formal  shape  of  a 
Perth  &Aber-decreet-arbitral.  The  notes  were  unfavourable  to  Hill,  and  id 
JuncUuu  Cof  February  1851  he  raised  an  action  of  wakening  of  the  action  which 
he  bdd  previously  raised  before  the  Sheriff  of  Perch,  upon  the 
ground  that,  by  the  lapse  of  three  months  from  the  date  of  the 
renewal  of  the  submission  without  award,  the  submission  had  ex* 
pired,  and  he  was  entitled  to  proceed  under  the  statute  as  regarded 
the  one  claim,  and  to  prosecute  at  common  law  for  the  other. 

The  Railway  Company  pleaded  that  this  action  is  excluded 
by  the  submission— rthat  the  second  or  renewed  submission  was 
not  a  submission  under  the  statute,  but  was  a  submission  at  com* 
mon  law — that  it  was  not,  like  the  original  submission,  limited  to 
three  months,  nor  even  to  year  and  day — that  the  parties,  by  pro- 
ceeding in  the  submission  subsequent  to  the  lapse  of  the  three 
months,  had  either  proved  that  it  was  not  their  intention  so  to 
limit  its  duration,  or  had  prorogated  it  indefinitely — that  the  arbi- 
ters' notes  did  not  finally  dispose  of  the  matter  submitted,  and 
they  were  not  precluded,  even  by  the  expiry  of  the  term  of  three 
months,  from  reducing  them  into  the  formal  and  operative  shape 
of  a  decreet-arbitral — and  that  these  pleas,  if  not  effectual  so 
far  as  the  statutory  claim  was  involved,  were  good  at  least  to  the 
extent  of  the  common  law  claim. 

The  Sheriff  (Craufurd)  sustained  the  defence,  and  Hill  brought 
the  present  advocation. 

The  Lord  Ordinary  (Rutherfurd)  reported  the  ease  to  the 
Court. 

The  first  additional  plea. in  law  stated  by  the  respondents 
was  to  the  effect  that  **  the  action  in  question  was  properly  dis- 
missed by  the  Sheriff,  in  respect  that  the  subject  matter  thereof 
had  been  referred  by  the  parties  to  arbitration,  and  was  and  is  in 
dependence  in  a  good  valid  subsisting  submission.*' 

Macfarlanej  for  respondents.  The  original  submission  shews, 
that  while  one  of  these  claims  might  have  been  put  forward  and 
disposed  of  under  the  railway  acts,  the  other  could  not.  The  ad- 
vocator withdrew  his  action  before  the  Sheriff,  and  consolidated 
both  claims  in  this  single  arbitration.  There  is  an  express  stipu- 
lation that  the  submission  was  only  to  endure  for  three  months. 
These  three  months  expired.  The  minute  of  renewal  contains  no 
limitation  io  regard  to  time.  The  parties  go  on  to  make  a  new 
submission,  which  is  in  itself  complete.     They  go  on  to  plead 
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before  the  arbiters  beyond  the  expiry  of  the  three  months*  We  ^^^r  i^- 1^^* 
maintain  that  the  submission  did  not  fall,  and  that  the  conduct  ^^j^^^^^^ 
of  the  parties  construed  the  minute  into  a  power  to  the  arbiters  I'erth  k  Aber- 
to  go  on.  Flemtnff  v.  mban  and  M'Lelbm,  7th  July  1827.  But,  jj^^^^^f 
at  all  events,  this  is  sufDcient  for  our  success,  that  the  action  be- 
fore the  Sheriff  is  withdrawn  and  extinguished. 

Dean  of  Faculty^  (with  whom  I^aser)^  for  advocator.  If  the 
matter  had  rested  upon  the  first  submission,  it  is  clear  that  the 
agreement  could  not  have  lasted  more  than  three  months.  The 
submission  was  either  competent,  or  it  was  not.  If  it  was  not 
competent,  then  there  never  was  any  good  submission  effectual  to 
bar  me  from  insisting  in  my  action.  The  submission  must  stand 
as  a  whole,  or  not  at  all.  But  the  other  side  admit  that  this  was 
an  effectual  submission.  After  the  expiry  of  the  first  submission, 
there  was  nothing  to  prevent  the  action  from  being  wakened  and 
insisted  in.  The  parties  were  then  in  the  same  position  as  if  no 
submission  had  ever  been  entered  into.  Is  it  to  be  said  that 
after  the  minute  of  renewal,  there  were  two  submissions  between 
the  parties  P  It  is  impossible  to  put  this  construction  on  the  docu* 
ment,  for  the  two  things  are  quite  inconsistent  the  one  with  the 
other.  Three  months  are  again  allowed  to  expire  from  the  date 
of  the  renewal.  But  it  is  said  to  have  been  virtually  renewed, 
because  the  parties  pleaded  under  it.  Will  that  renew  it  ?  If  the 
submission  never  existed  except  as  a  submission  under  the  Lands 
Clauses  Act,  could  it  be  renewed  at  all  except  under  that  Act  ? 
If  the  circumstance  of  these  parties  appearing  before  the  arbiters 
revives  the  submission,  it  is  a  submission  of  the  same  kind,  and 
with  the  same  limitation  of  three  months.  It  is  settled  law,  that 
a  submission  blank  in  the  endurance  is  limited  to  one  year.  J^a/- 
lace  v.  fVallacey  M.,  639. 

Lord  Justicb-Clbrk.  There  is  some  difficulty  in  this  ques- 
tion. I  could  not  go  on  the  distinction  adopted  by  the  Sheriff- 
depute  of  Perth,  (Mr  Craufurd,)  that  the  submission  subsists  as 
to  one  claim  and  not  as  to  the  other.  The  first  submission  un- 
questionably fell  after  the  lapse  of  three  months.  An  interval 
took  place,  and  the  submission  was  renewed.  If  the  three  months' 
termination  had  still  been  within  the  view  and  intendment  of  the 
parties,  it  is  certainly  remarkable  that  all  reference  to  that  im- 
portant clause  should  have  been  left  out.  The  minute  of  renewal 
is  clearly  a  substantive  submission,  complete  in  itself,  and  in- 
dependent of  all  that  went  before.     This  must   be  taken   as 
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JuljT  16. 1852  an  ordinary  and  as  an  independent  general  submission.      It  is 

HiUDd    ^"^^^^^^^  ^  submission  within  the  rule  of  JBUming  v.  M^LetkoL, 

Perth  Be  Aber-and  does  not  fall  by  lapse  of  year  or  day. 

^^O^     LoKD  Mkdwyn  concurred. 

Lord  Cockburn.  I  come  to  the  same  result,  and  upon  the 
same  grounds.  I  doubt  whether  even  the  first  was  a  proper  statu- 
tory three  months'  submission.  One  of  the  two  claims  being  be- 
yond the  statute,  the  parties  bound  both  claims  into  one.  By 
connecting  the  claim  which  was  not  statutory,  with  the  statutory 
claim,  it  appears  to  me  that  the  whole  submission  is  beyond  the 
statute.  But  whether  this  view  be  sound  or  not,  esto  that  the  sub- 
mbsion  was  a  statutory  one,  it  fell  at  the  close  of  three  months.  The 
parties  then  came  to  renew  it.  But  how  did  they  renew  it  ?  Not 
as  a  statutory  submission  to  endure  three  months.  Neither  they 
nor  the  arbiters  understood  this  to  be  the  meaning  of  the  renewal. 
They  renew  it ;  but  the  minute  of  renewal  contains  an  additional 
creation  of  powers  to  the  arbiters  to  take  it  up  and  renew  it.  I 
don't  believe  that  the  parties  intended  this  to  be  a  three  months- 
submission.  The  parties  brought  the  matter  between  them  into 
the  shape  of  an  ordinary  submission,  and  that  position,  I  think,  it 
still  retains. 

Lord  Murray.  In  the  original  submission,  it  is  most  posi- 
tively laid  down  that  the  arbiters  are  to  proceed  according  to  the 
statutory  provbions,  and  that  a  decision  is  to  be  pronounced  within 
three  months.  The  three  months  expire  and  there  is  no  decision. 
But  there  is  a  renewal  of  the  submission,  and  the  question  is,  what 
does  that  renewal  import.  In  the  first  place,  the  parties  say,  we 
hereby  renew  the  within  submission.  This  minute  of  renewal  is 
not  a  separate  deed.  It  is  written  on  the  back  of  the  original  sub- 
mission, and  must  be  taken  as  forming  a  part  of  it.  It  refers  to 
it,  adopts  it,  and  is  one  and  the  same  with  it.  This  would  have 
been  quite  clear  if  only  the  first  clause  quoted  by  your  Lordship 
from  the  minute  of  renewal  had  been  there.  But,  then,  the 
minute  goes  on — of  new  the  parties  submit  and  refer  their  whole 
claims  as  specially  mentioned.  The  object  of  this  was  to  put  it 
in  the  power  of  the  arbiters  to  look  at  their  whole  claim.  It  gave 
them  power  to  consider  the  whole  of  them  as  before,  but  also,  as 
before,  to  decide  upon  them  within  three  months.  There  is 
nothing  but  a  renewal  of  the  submission  for  the  same  period  for 
which  it  originally  stood.  It  is  clearly  a  renewal  of  that  submis- 
sion, of  which  a  leading  feature  was,  that  it  was  to  be  limited  to 
three  months.     How  can  such  a  renewal  make  it  a  submission  for 
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forty  years  ?  It  seems  to  me  that  we  are  going  entirely  out  of  the  ^"j^^^'^f^' 
way  in  arriving  at  such  a  result.  HiU  r.  Dundee 

The  Court  pronounced  the  following  interlocutor  : — "  Sustain  deen  Railway 
the  first  additional  plea  in  law  stated  by  the  respondents  in  this'^"'**^*^*^'^^®' 
Court,  that  the  submission  of  the  claim  insisted  on  in  the  action 
dtill  subsists,  and  find  that  the  advocator  is  excluded  from  going 
on  with  the  action  in  the  Inferior  Court :  Find  the  defenders  en- 
titled to  expenses  as  in  the  interlocutor,  dated  17th  October  last, 
and  also  to  the  expenses  incurred  in  this  Court ;  appoint  an  ac* 
count,"  &c. 

John  OaUetl^f  S.S.C.,  Pursuer's  Agent 

Gibson-Craigy  DcUziely  4r  BrodUy  W.S.,  Defenders'  Agents. 


FIRST  DIVISION. 

Petition,  Mbs  Hobbies  Stirling  of  Blackgrange,  and  Others,     ^o,  392. 

Act  11  and  12  Vkt.  c.  86 — Improvement  Debts. — ^The  Entail  Amend- 
ment Act  only  contemplates  future  expenditure,  and  does  not  apply  to 
improvements  of  anterior  date,  and  which  do  not  fall  under  the  Mont- 
gomery Act 

This  was  a  petition  for  authority  to  uplift  the  price  of  entailed  jniy  17. 1352. 
lands,  in  repayment,  pro  tantOj  of  sums  expended  in  improvements.    ^'^^^'^^ 
The  usual  remit  having  been  made  by  the  Lord  Ordinary  to  en- 4®^  stinng, 
quire  into  the  nature  of  the  improvements,  the  reporter  stated, 
that  as  set  forth  in  the  petition,  L.2555 : 2  : 2  had  been  expended 
in  improvements ;  that  L.1968  : 0 : 4  of  this  sum  had  been  ex- 
pended in  improvements  under  the  Montgomery  Act,  and  the  re- 
mainder^ being  L.587  :  1  :  10,  had  been  expended  in  embanking 
the  Biver  Forth^  which  had  permanently  improved  the  estate, 
but  was  not  expenditure  of  the  nature  authorised  by  the  Mont- 
gomery Act. 

A  minute  was  lodged  for  the  petitioners,  in  which  it  was  stated 
to  be  of  importance  to  them  that  the  discharge  to  be  executed 
should  be  primarily  of  the  expenditure  falling  under  the  11  and 
12  Vict.  cap.  86,  although  not  under  the  Montgomery  Act;  and 
that  the  Court  should  authorise  the  consigned  sum  to  be  applied, 
1st,  In  extinction  of  the  sum  of  L.587  : 1 :  10;  and,  2d,  In  ex-' 
tinction,  pro  tantOy  of  the  sum  of  L.1968  : 0 : 4,  and  a  discharge  to 
this  effect  to  be  executed  and  recorded. 

LoBD  IvoBT  expressed  an  opinion,  to  the  effect  that  the  peti* 
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July  It.  i862.tioner  could  not  get  the  sum  of  L«d87  under  the  Batherford  Act, 

Pet^zUn     ^^^^^  ^^'7  contemplates  fiiture  expenditure.    The  question  here 

&c.  was  one  of  pure  construction  of  the  statute,  and  whether  they  are 

new  or  modem  improvements,  he  could  see  nothing  in  the  statate 

which  has  reference  to  such  circumstances  as  the  present. 

Dundcuj  for  the  petitioner,  moved  the  Court  to  sustain  the  other 
expenditure,  and  in  the  meantime  to  aUow  the  consigned  money 
to  be  applied  in  repayment,  pro  tanto^  of  the  claims  under  the 
Montgomery  Act. 

Agreed  to. 

Dundas  and  WUaorij  C.S.,  Petitioners'  Agents* 


FIRST  DIVISION. 
No.  393.      Petition,  Miss  Cathabine  Campbell  Pbestok,  and  Others. 

Trust-Settlement — Appointment  of  Trustees. — Circamstanoes  in  which  the 
Court  declined  to  fill  up  a  vacancy  in  the  number  of  trastees  appmnted 
by  them  to  execute  a  trust-settlemenL 

Jai7 17. 1862.     The  late  Sir  Bobert  Preston  executed  a  trust-deed«  by  which 
n  ^^^"^    he  disposed  his  estate  to  certam  trustees  therein  named*     Sir 

ret.  Preston,   -^-^-       ,,.    ,,  ii.      i  iij-i 

ac  Robert  havmg  died,  the  trustees  dechned  to  act ;  and  the  Court, 

tipon  the  petition  of  the  present  petitioner,  and  others  interested, 
appointed  three  trustees,  of  whom  Viscount  Melville  was  one,  for 
the  purpose  of  carrying  the  trust-disposition  into  effi^t.  These 
three  trustees  proceeded  forthwith  to  act  in  the  execution  of  the 
trust.    Viscount  Melville  died  on  10th  June  1851« 

The  petitioners  are  the  three  next  heirs  of  entail  first  called  to 
the  succession  of  certain  of  the  estates,  after  Lady  Baird  Preston, 
who  has  died  without  heirs  of  her  body ;  and  the  trust  must  sub- 
sist until  the  ultimate  purpose  of  the  trust,  for  the  investment  of 
the  residue  of  the  estate,  shall  have  been  earned  into  effect.  In 
these  circumstances  this  application  was  made,  to  have  the  vacancy 
in  the  trust  occasioned  by  the  death  of  Lord  Melville  filled  up, 
by  the  appointment  of  another  trustee  in  his  place. 

Dean  of  Faculty j  for  the  trustees. 

Dtmdaey  fi[>r  the  petitioners. 

The  CouBT  held  that  so  long  as  there  were  two  trustees, 
and  they  did  not  differ  in  opinion,  and  no  point  of  importance 
occurred,  it  was  unnecessary  to  appoint  another  trustee,  and 
they  therefore  refused  the  prayer  of  the  petition  m  hoc  statu. 

thmSem  cmd  IFtifiNm,  C.S.,  Agents  for  Sir  Bobert  Preston's  Trustees. 

Robert  Haldane^  W.S.,  Agent  for  Miss  Preston  and  Others. 
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FIRST  DIVIiSION. 
PetitioDy  Dr  Jamis  Jamibson,  far  ^s^^pamtmeni  of  a  curator 

hams  to  Mrs  IXxabeth  Kilgour  or  Jwnieson.  No.  394. 

Proom  Oitralior  Bom-**lnlmim  cgppomtmmU  ofi^Bemk  to  Lord  Ordi- 
nary  on  th$  BUk  to  appoifU. 

This  was  a  petition  for  the  appoiBtment  of  a  curator  boms  to Jii]7i7^852. 
Mrs  Elizabeth  Kilgour  or  Jamieson,  mother  of  the  petitioner,  ag^dpe^^ioii  Dr 
nearly  ninety  years,  on  the  ground  of  her  mental  incapacity  and  Jamieson. 
imbecility,  and  unStness  to  manage  her  affairs.     With  ihe  peti- 
tion a  medical  certificate  to  that  effect  was  produced.     Special 
intimation  had  been  ordered  to  be  made  to  five  persons  mentioned 
in  the  prayer  of  the  petition.    The  agent  for  the  petitioner  failed 
to  discover  the  address  of  one  of  them  until  too  late  to  allow  the 
days  of  intimation  quoad  him  to  expire  before  the  rising  of  the 
Court  for  the  long  vacation. 

In  these  circumstances  the  ease  was  put  to  the  roll,  and 

Duncan,  for  the  petitioner,  moved  their  Lordships  either  to  ap- 
point the  curator  named  in  the  petition,  admterim^  to  act  until  the 
meeting  of  the  Court  m  November  next,  or  to  remit  to  the  Lord 
Ordinary  on  the  bills  to  make  the  appointment  craved  for,  on  the 
expiry  of  the  days  of  intimation. 

The  Court  pronounced  the  following  interlocutor : — "  The 
Lords  remit  to  the  Lord  Ordinary  on  the  bills  during  the 
ensuing  vacation,  with  power  to  his  Lordship  to  appoint  a  curator 
bonis  to  Mrs  Elizabeth  Kilgour  or  Jamieson,  mentioned  in  the  pe^ 
tition  ad  interim,  said  appointment  to  endure  till  the  third  sede- 
runt day  in  November  next.** 

Barron  ^  Hagart^  W.S.,  Agents  for  the  Petitioner. 


»»»ii»  I 


SECOND  DIVISION, 

Scott  v.  Scott*  No.  395. 

S'uccasm>f»---iS0tt/0»^^  Bdatm»^'>''MUaMmMp  I9  the  haff- 

plood  andfvU  hhod,^^A  testaliMr,  by  his  setdemenfs^  after  disposing  of  his 
property  in  favour  of  certain  parties  whom  he  named,  directed  Ms  trustees, 
in  case  any  residue  should  remain  in  their  hands  after  the  purposes  of  the 
trust  had  been  fulfilled,  topay  the  same  to  ids  ^'nearest  relations  then  alive." 
Hdd,  in  the  circumstances,  and  in  construction  of  the  deeds,  that  children 
of  a  sister  of  the  half  blood  were  entitled  to  the  residue  as  *^  nearest  rela- 
tions," equally  with  children  of  a  brother  of  the  full  blood. 

This  was  a  declarator  of  a  right  of  succession.      The  late  James  *^^^  ^^'  ^^^' 
Scott,  Esq.,  of  Brotherton,  died  in  1844,  leaving  the  following  aeotTwJs^ott. 
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JqIj  17. 1F52.  deeds  of  settlement  for  the  disposal  of  his  heritable  and  moveable 
^"^"^C**^  estate: —  1.  A  disposition  of  settlement,  dated  on  or  about  the 
*  20th  November  1834,  by  which  he  conveyed  bis  estate  of  Brother- 
ton  to  his  brother,  David  Scott,  merchant  in  Manchester,  in  life- 
rent, and  to  his  nephew,  James  Robert  Scott,  (son  of  Archibald 
Scott,  a  brother  of  the  testator,  who  had  predeceased  the  latter,) 
whom  failing,  to  certain  other  parties  in  fee ;  2.  A  trust  deed  and 
settlement  of  the  same  date ;  and,  3.  A  deed  of  appointment  and 
be4uest  of  legacies,  dated  on  or  about  the  22d  September  1835. 
By  the  last  of  these  deeds  the  testator  directed  his  trustees  to  make 
payment  of  a  variety  of  legacies  to  different  parties  therein  named. 
And  it  further  bore,  ^^  and  in  case  of  any  residue  being  left  in  the 
hands  of  my  said  trustees  after  the  purposes  of  the  trust  have  been 
fulfilled,  I  hereby  appoint  the  same  to  be  made  over  and  paid  to 
my  nearest  relations  then  alive." 

The  debts  and  legacies  due  and  bequeathed  by  the  testator 
having  been  all  paid  and  discharged,  or  in  course  of  being  so, 
the  trustees  in  1845  instituted  an  action  of  multiplepoinding 
and  exoneration,  in  which  appearance  was  made  for  the  said 
David  Scott,  who  contended  that  the  period  of  division  of  the 
said  James  Scott's  residuarv  estate  had  arrived,  and  likewise 
for  various  other  parties,  who  maintained  that  the  period  of 
division  had  not  arrived,  and  would  not  do  so  till  the  death 
of  the  said  David  Scott.  In  this  action  the  Court  found,  ^^  that 
according  to  the  sound  construction  and  true  meaning  of  the  trust- 
deed  and  other  testamentary  writings  of  the  truster,  the  claimant, 
David  Scott,  is  not,  in  the  circumstances  set  forth  in  the  record, 
entitled  to  the  residue  in  the  hands  of  the  raisers,  forming  the  fund 
in  medio :  Therefore  repel  the  claim  of  the  said  David  Scott,  find 
that  the  residue  does  not  fall  to  be  paid  over  till  the  death  of  the 
said  David  Scott,  and  must  then  be  paid  over  to  the  parties  who, 
at  that  time,  shall  be  the  nearest  relations  in  life  of  the  testator. 
This  judgment  was,  on  appeal,  affirmed  by  the  House  of  Lords. 

In  these  circumstances,  the  pursuers,  who  are  the  children  of 
the  said  David  Scott,  with  Joseph  St  John  Yates,  the  assignee  of 
James  Robert  Scott,  the  testator's  nephew,  brought  the  present 
declarator  to  have  it  found  that  they  were  the  *^  nearest  relations** 
of  the  testator  James  Scott,  who  bad  right  to  the  spes  suecessianis  of 
the  residue,  which,  in  accordance  with  the  above  interlocutor,  will 
fall  to  be  divided  on  David  Scott's  death,  and  that  the  defenders 
had  no  right  to  any  interest  in  the  same. 

The  defenders  are  the  children  of  the  late  Mrs  Isabella 
Robertson  Scott,  who  was  a  half  sister  on  the  mother's  side  of  the 
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testator,  James  Scott,  and  who  was  married  to  George  Robertson,  Julj  17. 1852. 
afterwards  George  Robertson  Scott,  advocate,  now  deceased ;  and  «  ^^^^  ^ 

»      1    »  I.       ■  1         1  11.11  Scott  V.  bcott. 

It  was  pleaded  for  them,  that  they,  equally  with  the  pursuers,  fell 
within  the  description  of  the  testator's  *^  nearest  relations,"  and 
that,  as  such,  they  or  such  of  them  as  should  be  alive  at  the  time 
of  David  Scott's  death,  were  entitled  to  a  share  of  the  residue. 
In  the  deed  of  appointment  of  1835,  the  pursuers  are  described  as 
^^my  brother  David^s  family,"  the  defenders  and  their  mother 
being  described  in  the  following  terms : — "  To  Mrs  Isabella 
Robertson  Scott,  my  sister,  L^OO,  to  each  of  my  nieces,  Jane  and 
Helen  Robertson,  her  daughters,  L.300,  and  in  the  event  of  the 
death  of  either  of  my  said  nieces,  both  of  these  legacies  to  go  to 
the  survivor ;  to  my  nephew.  Captain  George  Robertson  Scott, 
L.500;  to  my  nephew,  Hercules  James  Robertson,  advocate, 
L.300 ;  to  my  nephews,  William  Robertson  junior,  writer  to  the 
signet,  and  Captain  Archibald  Robertson,  of  the  Regiment^ 
and  Charles  Robertson,  advocate,  L.300  each ;  and  to  Dr  Mont^ 
gomery  Robertson,  my  nephew,  (to  whom  I  have  already  given 
L.500,  to  assist  in  establishing  him  in  business),  L.IOO." 

David  Scott's  family  were  benefited  to  a  larger  amount ;  a  circum- 
stance which  will  be  found  remarked  on  in  Lord  Medwyn's  opinion. 

The  Lord  Ordinary  (Rutherfurd),  reported  the  case  to  the 
Second  Division  of  the  Court,  with  a  note,  in  which  his  Lordship 
indicated  an  opinion  in  favour  of  the  defenders.  His  Lordship  in 
this  note  says,  ^*  lu  some  respects  the  present  action  is  premature, 
because  the  trust  cannot  be  fulfilled,  nor  the  period  of  the  distri- 
bution of  the  residue  arrive,  till  the  death  of  the  testator's  full 
brother,  David  Scott,  as  was  found,  indeed,  by  the  decision  of  this 
Court  on  the  18th  of  June  1847,  affirmed  in  the  House  of  Lords, 
July  24.  1850.  This  decision,  while  it  necessarily  excludes 
David  Scott,  the  testator's  full  brother,  from  any  share  of  the 
residue,  leaves  a  state  of  the  family  likely  enough  to  exist  when  the 
residue  becomes  divisible,  namely,  the  pursuers,  nephews  and 
nieces  of  the  testator,  by  David  Scott,  a  full  brother,  and  James 
Robert  Scott,  a  nephew  by  another  full  brother  deceased,  and  the 
defenders,  nephews  and  nieces  by  Mrs  Isabella  Robertson  Scott, 
a  sister-uterine  of  the  testator.  It  might  well  be  doubted,  whether, 
during  the  life  of  David  Scott,  there  was  sufficient  interest  on  the 
part  of  the  pursuers  to  support  what  must  necessarily  be  a  condi* 
tional  declarator,  but  no  objection  has  been  taken  upon  this 
ground.  It  is  more  than  probable  from  the  great  number  of  the 
parties  that  the  question  will  arise  ;  and  as  the  whole  class  of  the 

pursuers  propose  to  exclude  in  competition  with  themselves,  the 

3c2 
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July  17.  \S52.tiAole  dass  of  the  defendera,  it  might  seem  hard  upon  technical 
^^  ^  ^    ground  taken  by  the  Court  itself,  to  deprite  them  of  the  benefit 
of  the  judgment,  which  must  have  an  important  bearing  upon 
present  interests ;  and     ...    the  pursuers  fomid  very  modi 
upon  the  Scotch  rule  of  succession  to  inoTeables  in  the  case  of  in-  ^ 

testacy,  by  which  the  full  blood  in  a  r^noter  degree  excludes  the 
half  blood,  and  by  which  relaUons  merely  uterine  are  entirely  ex- 
cluded. They  do  not,  indeed,  venture  to  carry  their  doctrine  to 
the  full  extent  by  contending  that  nephews  and  nieces  by  the  full 
blood  would  under  a  T>equest  to  ^nearest  relations,'  exdnde 
brothers  and  sisters  consanguinean,  because  a  remoter  degree  in 
the  full  blood  shall  take  ab  tnteitato,  preferably  to  a  nearer  de- 
gree in  the  half  blood ;  and  it  was  aoaroely  maintained  that  under 
the  same  bequest  to^*  nearest  relalions,'  the  vemoter  degree  of  die  Ij 

full  blood,  or  of  the  blood  oooaangiuneaiiy  would  exclude  a  nearer 
degree  of  relations  through  die  mother.  They  contented  them- 
selves with  holding  simply  that  in  the  ease  which  here  occurs  of 
relations  in  the  same  degree,  and  in  the  coostructian  of  a  bequest 
to  nearest  relations,  die  fuU  blood  mofit  exclude  the  half  blood 
consanguinean,  and  both  exclude  half  blood  through  die  mother. 

^*  The  Lord  Ordinary  can  see  no  anthority  for  this  distinction. 
It  holds  no  doubt  in  succession ;  and  the  rules  of  succession  go  a 
great  deal  farther  in  favour  of  the  full  blood ;  but  the  Lord  Ordi- 
nary is  not  aware  that  it  holds  in  any  other  department  of  the  law  in 
which  the  relation^ip  of  the  parties  is  taken  into  account ;  as  in 
the  declinature  of  a  Judge  in  die  rejection  of  evidence  before  die 
recent  statute,  or  in  the  law  of  marriage.  Nearest  relationship 
depends,  properly  speaking,  not  upon  blood  but  upon  degree.  The 
degree,  whichever  rule  be  adopted,  whether  that  of  the  civil  or  of 
the  canon  law,  must  be  reckoned  through  the  common  Uirps^  and 
whether  only  one  side  or  both  be  counted,  the  degree  is  the  same 
whether  the  siirp9  be  male  or  female.  He  thinks  nearest  relations, 
both  in  legal  language  and  in  common  parlance,  depends  on  degree, 
not  on  fulness  of  blood.  No  authority  was  quoted  to  the  Lord 
Ordinary  to  aflfect  this  view  of  the  law,  or.  to  force  him  to  takethe 
arbitrary  rules  of  succession  into  account  in  construing  die  words 
^  nearest  relations.'" 

The  law  of  England  had  been  much  referred  to  before  the  Lord 
Ordinary,  and  the  following  were  the  chief  authorities  cited  from 
that  law : — WilUams  on  the  Law  of  Executors  and  Administrators, 
4th  edition,  page  343,  et  seq. ;  page  1292,  et  »eq. ;  and  pages  957, 
958,  and  959 ;  and  also  in  Rc^ier  on  Legacies,  vol.  i.  page  1 13 ; 
Maare  arid  Barham^  13th  May  1723,  reported  in  Peere  Williams, 
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(vol.  i.p.53,)  wtiere  a  gaaaimeiAer  by  the  mother's  side  was  Jul/ir.  18£2' 

allowed  to  claim  with  a  grand&ther  by  the  father's  side,  because    '^^^'^'^^^ 

they  were  equal  in  degree,  and  fulness  of  blood  was  not  to  be 

taken  into  account ;  and  in  the  case  of  Smith  against  Tracey^ 

Modem  Reports,  page  200,  where  the  question  occurred  whether 

sisters  of  the  half  blood  were  to  come  in  to  share  with  brothers  of 

the  full  blood,  they  were  allowed  upon  the  ground  ^*  that  the  sis-    . 

ter  of  the  half  blood,  being  akin  to  the  intestate,  and  not  in  remo^ 

Hare  gradu  than  the  brother  of  the  whdie  blood,  must  be  accounted 

tn  equal  degree."     The  case  of  Moore  and  Barham^  the  Lord 

Ordinary  thdught  was  a  strong  illustration  for  the  defenders,  and 

that  of  Smith  and  TYac^  *^  is  not  without  use,  as  shewing  that, 

under  such  words  as  next  of  kin  and  nearest  relation,  proximity 

in  degree  gives  the  rule  and  not  fulness  of  blood." 

DeaSf  and  the  SoUcitar"  General^  were  for  the  pursuers. 
Mure,  and  the  Dean.of  Facultyj  for  the  defenders. 

Lords  Cocxbubn  and  MnanAT  were  of  opinion,  that  the  de-  ^ 

fenders  were,  in  the  circumstances,  entitled  to  claim  the  residue 
equally  with  the  pursuers. 

Lord  Mbdwyn.  The  case  is  no  doubt  one  of  novelty ;  for 
although  certain  cases  have  been  referred  to,  l'  do  not  think  we 
can  say  there  is  any  direct  authority  to  guide  us  in  our  inquiry  as 
to  the  intention  of  the  testator,  from  any  technical  terms  used  by 
him,  but  must  endeavour  to  discover  it  from  the  circumstances  of 
the  case  itself.  Now,  it  is  plain  he  did  not  wish  that  the  residue 
should  be  disposed  of  according  to  the  rules  of  legal  intestate  suc* 
cession ;  he  shews  his  intention  of  making  it  the  subject  of  testate 
succession ;  and,  in  this  view,  I  think  it  has  not  been  sufficiently 
observed  or  commented  on,  that  while  the  two  deeds,  the  one  of 
settlement  of  the  estate  of  Brotherton,  and  the  other  the  trust-dis* 
position,  both  dated  20th  November  1834,  are  written  by  his  pro- 
fessional man  of  business,  the  deed  in  which  is  this  appointment 
of  the  residue  of  his  personal  succession  in  September  1835,  is 
written  by  himself;  and  therefore  the  language  used,  and  the 
terms  in  which  his  will  is  conveyed,  must  be  considered  as  empha^ 
tically  his  own,  and  best  indicating  the  meaning  he  attached 
to  the  expression,  when  he  speaks  of  his  *'  nearest  relations." 

It  was  said,  that  looking  at  the  amount  of  his  special  bequests 
in  their  favour  respectively,  the  one  being  so  much  larger  than 
ther  other,  it  is  dear  that  he  preferred  the  children  of  his  brother 
David.  But  I  do  not  hold  thb  to  be  a  sufficient  test,  even  of  his 
affection,  in  opposition  to  what  I  shall  notice  immediately ;  for 
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Jaly  17. 1852.  there  are  many  circumstances  which  might  affect  the  amauntof 
Sc  u^^^Scott  ^^^^  bequests  to  them,  independent  of  the  scale  of  affection  in 
which  he  held  them.     He  was  limiting  his  brother  David's  power 
over  the  estate,  giving  him  merely  a  liferent  over  it»  and  lessen- 
ing his  power  of  providing  for  his  children ;    and  he  might 
think  that  the  other  family  had  been  suitably  provide^!  for  by 
their  own   father,  so  that  the  sum  he  bequeathed   was  vaon 
a  proof  of  affection  for  them  than  anything  else.      But  what 
makes  me  consider  that  the  one  family  was  as  much  included 
by  him  under  the  term  ^'  my  nearest  relations,"  as  the  other, 
though  only  related  by  the  half  blood,  is  the  manner  in  which  he 
designates  them,  under  his  own  hand-writing,  when  he  appoints 
the  special  bequests  for  them.     The  contrast  between  the  two 
families  is  very  striking.     He  bequeaths,  he  says,  the  following 
legacies  *^  to  my  brother  David's  family,  L.  13,500,  to  be  paid  as 
under : — to  Hercules  Scott,  his  only  son,  L.3000,  and  to  each  of 
/(£$  seven  daughters,  the  sum  of  L.  1,500."     Thus  he  designates 
them  by  their  relationship  to  their  father,  but  not  in  reference  to 
any  relationship  to  himself,  although  they  be  his  own  nephew  and 
nieces ;  he  does  not  even  mention  the  names  of  these  daughters, 
as  if  unknown  to  him,  looking  upon  them  merely  as  the  family  of 
his  brother.     Now,  see  how  he  first  speaks  of  the  children  of  his 
sister,  Mrs  Robertson  Scott.     He  denominates  her  ^^  my  sister," 
putting  her  in  the  same  degree  of  relationship  as  his  brother  David, 
and  then  he  specifies  her  children,  not  as  such  merely,  but  specially 
describes  them  as  his  nephews  and  nieces,  mentioning  them  all 
individually  as  such,  thus : — ^*  to  each  of  my  nieces,  Jane  and 
Helen  Robertson,  her  daughters,  L.300 ;  to  my  nephew,  Captain 
George  Robertson  Scott,  L.500 ;  to  my  nephew,  Hercules  James 
Robertson,  advocate,  L.300 ;"  and  so  of  the  others.'     It  is  im- 
possible for  me  to  hold,  after  this  denomination,  given  by  himself 
and  ex  proprio  matUy  to  the  family  of  his  sister,  that  he  did  not 
mean  to  consider  them  as  nephews  and  nieces,  and  equally  related 
to  him  as  the  children  of  his  brother  David,  or  that,  when  he  dis- 
posed of  the  residue,  he  did  not  include  them  amongst  his  nearest 
relations  along  with  the  family  of  his  brother  David,  and  the  son 
of  his  brother  Archibald,  among  whom  it  was  to  be  divided.     It  is 
quite  according  to  common  parlance  in  this  country,  to  section 
them  in  this  degree  of  relationship  although  by  the  half  blood  only ; 
and  the  testator  has  shewn,  most  unequivocally  I  think,  that  he  so 
considered  them.     I  am,  therefore,  for  sustaining  the  defences. 

The   Lord   Justicb-Clbrk  declined  in  consequence  of  his 
relationship  with  several  of  the  parties. 


No.  396.  COURT  OF  SESSION.  1107 

The  Court  prouounced  the  foUowiog  interlocutor: — «  Find Jaly  17. 1852. 
that  when  the  residue  of  the  estate  of  the  deceased  James  Scott, ^couT^^tx 
£sq.  of  Brotherton  shall  come  to  be  divided  among  the  testator's 
nearest  relations,  his  nephews  and  nieces,  the  children  of  his 
sister,  Mrs  Isabella  Robertson  Scott,  then  alive,  will  share 
equally  with  the  children  of  his  brother  David  8cott,  then  alive* 
and  with  Joseph  and  John  Yates,  as  assignee  of  James  Robert 
Scott,  being  then  alive.  Therefore,  sustain  the  defences,  and 
assoilzie  the  defenders  from  the  conclusions  of  the  libel,  and  de- 
cern." 

It  was  settled  of  consent  that  the  expenses  of  both  parties, 
to  be  taxed  as  between  agent  and  client,  should  be  paid  out  of  the 
trust  estate. 

James  Bumesa,  S.S.C.,  Agent  for  Pursuer. 

IlopCi  OliphanLf  and  Mackay^  W.S.,  Agents  for  pefenders. 


SECOND  DIVISION. 
M'CowAN  r.  Wright.  No.  396. 

Process — Jury  Cause — Noiiot  of  Trial — Failure  of  Notice  by  Pursuer — 
Expiry  of  the  ten  days. — Notice  by  Defender. 

See  antey  p.  967. 

Issues  in  this  cause  were  approved  of  by  the  Court  on  the  29th  July  17. 1852. 
June.  ^,ir^^^ 

M*Cowaii  v. 

Ten  days  having  elapsed  without  any  notice  of  trial  being  given  Wright 
by  the  pursuer,  the  defender  gave  notice  of  trial  for  the  next 
sittings.  The  pursuer  now  moved  to  put  off  the  trial — ^^  on 
account  of  the  absence  of  the  said  James  Howie,  the  bankrupt, 
and  the  want  of  writings,  with  which  he  fled  from  Glasgow,  as 
set  forth  in  an  affidavit  by  the  pursuer,  to  be  produced  in  process." 

Brounj  and  Moncreifff  for  the  pursuer.'    The  defender's  notice 
of  trial  is  premature  and  incompetent. 
FraseTj  and  Penney^  w^re  for  the  defender. 

Lord  Justicb-Clerk.  The  defender  had  no  right  to  give 
notice.  The  expiry  of  ten  days  without  notice  on  the  part  of  the 
pursuer  gives  such  right  to  the  defender  only  in  cases  to  be  tried 
before  the  Lord  Ordinary  during  session.  In  cases  to  be  tried  by 
the  Inner  House  at  the  sittings,  the  defender  is  only  entitled  to 
give  notice  if  the  pursuer  aUows  the  sittings  to  elapse,  and  thus 
forfeits  his  lead.  Besides,  here  the  affidavit  of  itself  furnishes 
sufficient  ground  for  delay. 
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July  17. 1852.     The  CouBT,    ^  Upon  the  motioii  of  the  poieiiery  discharge  the 
"^^^^^^^    motion  of  trial  gnven  by  the  defender^  and  appoint  thi  cause  to  be 
Wright.        tneA  before  the  meeting  of  the  Court  in  November  t  Benew  the 
diligence  formerly  granted  at  the  instance  of  the  partiesy^  &c« 

ThomoB  Sprcfif  W.S.  Pursuer's  Agent 
Aniirmff  Hotoden^  W.S.,  Defender's  Agent 


HOUSE  OF  LORDS. 
No.  397.      MabianskI;  Appellant ;  FAtBd&nviCG  or  Caienb,  Respondent. 

Trustee — Issues — BUI  of  Bhioq)tian$ — ESmdence, — ^In^an  action  of  lednc'* 
^         tioQ  of  certain  documents,  (20  in  number)  said  to  have  been  obtained 
from  one  F.,  deceased,  by  improper  meanSi  issues  were  directed  to  try 
whether  the  said  F.  was  of  weak  and  facile  mind,  at  the  dates  when  the 
signatures  of  the  said  F.  were  attached  to  the  writings,  or  anj  of  them,  j 

and  whether  the  defender,  taking  advantage  of  his  said  weakness  and  &d-  «! 

litj,  did,  by  fraud  or  intimidation,  procure  the  signatures,  or  any  of  them,  i 

.  the  jury  found  a  verdict  for  the  pursuers  on  these  issues : —  j 

Held  that  it  was  a  misprison  of  the  clerk  to  enter  the  verdict  for  the 
pursuers  generally,  (which  was  inapplicable  to  the  issues  from  their 
uncertainty  and  ambiguity),  and  thus  the  proper  course  in  such  a  case 
was  to  refer  it  to  the  judge  who  tried  the  cause,  that  the  verdict  might 
be  entered  according  to  the  substance  of  the  actual  finding,  and  that  it 
was  not  too  late  to  do  this  after  interlocutor. 

Held  also^  that  on  the  trial  of  the  above  issues,  entries  made  by  the 
said  F.  in  his  bodes  of  account,  and  declarations  made  by  him  as  to 
expenses  paid  by  him,  are  admissible,  as  they  may  tend  to  shew  the  state 
of  the  mind  of  F.  at  the  tin^ ;  if  the  evidence  was  used  as  evidence  of 
the  truth  of  the  entries,  objection  should  then  have  been  taken  to  the  im- 
proper use  of  such  evidence,  but  not  to  its  admissibility. 

Held  alsoy  that  defences  mode  and  signed  by  the  defender  in  the  course 
of  another  suit  against  him  by  another  party,  in  which  defences  there 
were  statements  made  by  the  defender  as  to  his  pecuniary  circumstances, 
were  admissible  on  the  trial  of  these  issues,  independently  of  the  13  and 
14  Vict  c.  86,  sec.  45.  Observatiens  generally  upon  the  form  of  issues 
for  trial,  and  as  to  bills  of  exceptions. 

July  1. 1852.      The  late  Alexander  Fairservice  of  Quarry  hall  died  on  the  16th 
"^^^^^"^^    of  July  1846,  at  the  advanced  age  of  J>3.     He  was  survived  by 
FaireervhiV'or  ^^®  ^^^  daughters,  Elizabeth  and  Janet,  who,  under  a  trust-disposi- 
Cairns.  tlou  and  settlement,  left  by  the  said  Alexander  Fairservice,  be- 

came entitled  to  share  his  means  and  estate  equally  between  them 
or  their  families,  but  exclusive  of  theyt^«  wan<i  of  their  respective 
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hnabands.  The  youngest  daughter  Janet,  one  of  the  respondents,  J«ly  i-  ^^s- 
married  the  other  respondent,  John  Cairns.  The  eldest  daughter  ^^_^y 
ElisadbeCh,  married  the  appeDant,  Dionysius  Onufiti  MarianskLFajnenrice  or 
Afier  the  death  of  the  said  Alexander  Fairservice  two  actions  ^^^™^ 
were  brought  by  the  respondents,  Mr  and  Mrs  Cairns,  one  a 
reduction -improbaticm,  exhibition,  count,  reckoning,  and  pay- 
ment, and  the  other  a  reduction -improbation,  and  dechoator, 
but  the  object  of  both  proceedings  was  to  reduce  certain  do- 
cuments which  the  appellant,  Marianski,  sought  to  make  the 
foundation  of  a  claim  of  a  very  large  debt  against  the  estate 
of  the  late  Mr  Fairsenice*  The  only  difference  in  the  two  actions 
was  the  relation  of  the  documents,  the  one  containing  some  more 
documents  than  the  other,  but  the  questions  in  the  two  actions 
were  precisely  the  same.  In  the  summons  it  was  aDeged  that  the 
said  Alexander  Fairservice  was  all  along  in  wealthy  circumstances, 
while  the  appellant's  means  were  entirely  fimited,  and  that  the 
latter  had  continued  to  establish  himself  and  his  wife  as  permanent 
inmates  in  the  dwelling-house  of  the  deceased,  and  had  succeeded 
in  establishing  an  entire  ascendancy  over  his  mind  and  actions. 
The  x>bject  of  these  proceedings  was  to  discuss  the  validity  and 
propriety  of  the  documents  by  which  Marianski  sought  to  evidence 
and  establish  his  demand,  and  the  circutustanoes  under  which 
they  had  been  obtained. 

After  the  record  in  each  action  had  been  closed,  issues  were 
adjusted.  The  issues  were  in  both  actions  identically  the  same, 
and  they  were  tried  as  one  action ;  they  were  as  follows :«— 

^'  Whether  at  the  dates  when  the  subscriptions  and  indorsations 
of  the  said  Alexander  Fairservice,  here  adhibited  to,  or  upon  the 
writings  numbered,"  [describing  them  by  nuinbers,  there  being 
20  documents,]  ^'or  any  of  them,  the  said  Alexander  t^airservice 
was  of  weak  and  fiu^ile  mind  and  eamly  imposed  upon,  and 
whether  the  defender,  taking  advantage  of  his  said  weakness  and 
facility,  did  by  fraud  or  circumvention,  or  intimidation,  procure  or 
obtain  the  said  subscriptions  and  indorsations,  or  any  of  them,  to 
the  lesion  of  the  grantor." 

The  verdict  was  entered  thus — "  Verdict  for  the  pursuer." 

At  the  trial  the  pursuers  (who  are  the  present  respondents), 
tendered  in  evidence  certain  entries  made  by  the  late  Mr  Fair- 
service  in  his  books  of  account.  Upon  which,  the  counsel  for  the 
defender,  (the  present  appellant)  objected  to  their  admissibility 
as  evidences  in  the  cause, — in  respect  that  any  written  statements 
or  books  made  or  kept  by  the  deceased  Alexander  Fairservice,  in 
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July  1. 1852.  whose  right  the  present  action  was  pursued,  was  not  competent 

^*'"^^'^*^    eyidence  on  behalf  of  the  pursuers  thereof.    But  the  Lord  Justice- 

Fairaervice'or  Clerk,  before  whom  the  issues  were  tried,  repelled  the  said  objeo- 

Cairns.  ^j^jj^  ^^^  admitted  the  documents  in  evidence.    Whereupon  the 

counsel  for  the  defender  excepted  to  the  said  decision. 

In  the  examination  of  one  of  the  witnesses,  the  counsel  for  the 
pursuers  proposed  to  put  to  the  witness  the  following  question  : — 
^^  Did  he  (meaning  the  said  Mr  Fairservice),  tell  you  whether  he 
paid  these  expenses  himself?"  (The  question  was  framed  in 
order  to  raise  a  general  objection  to  any  such  line  of  evidenoe  as 
that  which  should  bring  forward  the  statement  of  the  old  man 
himself.) 

The  counsel  for  the  defender  objected  to  the  said  question 
being  put,  in  respect  that  no  verbal  statement  by  the  said  Mr 
Fairservice,  in  whose  right  the  present  action  was  siud  to  be  pur- 
sued, was  competent  evidence  on  behalf  of  the  pursuers  thereoE 
But  the  Lord  Justice-Clerk  repelled  the  said  objection,  and  allow- 
ed the  said  question  to  be  put.  Whereupon  the  counsel  for  the 
defender  excepted  to  the  said  decision,  and  tendered  exceptions 
accordingly.  The  bill  of  exceptions  then  contained  the  following 
statement — ^^And  it  was  agreed  that  the  objection  should  be 
understood  to  be  taken  and  repelled,  subject  to  acception  as  to  all 
other  evidence  of  the  same  character." 

In  order  to  prove  the  poverty  of  the  ai^pellant  prior  to  his  mar- 
riage with  the  daughter  of  the  deceased  Mr  Fairservice,  the 
counsel  for  the  pursuers  proposed  to  give  in  evidence,  the  defences 
of  Marianski  to  an  action  brought  against  him  for  aliment,  in  1835, 
by  his  first  wife  (against  whom  he  afterwards  obtained  a  divorce) 
which  document  was  signed  by  Marianski,  and  contained  a  state- 
ment by  him  as  to  his  having  been  deprived  of  a  lucrative  busi- 
ness, and  that  he  was  then  ^^  supporting  himself  on  the  mberable 
sum  of  from  8b.  to  8s.  6d.  per  week,  paying  4s.  6d.  a-week  for  his 
lodgings,  and  the  balance  for  the  mere  necessaries  of  life."  Coun- 
sel for  defender  objected  to  its  admissibility,  in  respect  that  ^^  it 
was  incompetent  to  put  in  evidence  against  a  party,  pleadings 
given  in  on  his  behalf  in  another  process  with  a  'different  party, 
and  as  to  a  different  subject-matter."  This  objection  being  over- 
ruled, an  exception  was  taken.  Ultimately  all  the  exceptions 
came  on  for  hearing  before  the  Second  Division  of  the  Court  of 
Session,  when  their  Lordships  disallowed  the  same.  From  their 
judgments  on  these  exceptions,  the  present  appeals  were  brought. 
The  appeals  were  argued  in  July  1851  by  Sir  F.  Kelly^  and 
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BetheUy  Q.C.,  {AnderBoriy  Q.C.7  with  them)  for  the  appellantfl,  and  July  1. 1852. 
by  Peococib^  Q.C.,  and  Hugh HiUy  Q.C.,  for  the  respondents.  „V^^' 

The  following  cases  were  cited;  JR.  v.  OConnell  (11  CI.  and  F-cJ^IT^"' 
155 ;)  Wright  v.  Fathamy  (5  Clk.  and  Fin.  670 ;)  Ludd  v.  Thcmuuj 
(4  P.  and  D.  9 ;)  Goram  v.  Sweeting^  (2  Wm.  Sand,  205 ;)  R.  v. 
O'Brien,  (1  Den.  Cr.  C.  9 ;)  R  v.  Sarah  WUlisy  (1  Den.  Cr.  C.  80.) 

Lord  Tbubo.  [after  stating  the  nature  of  the  case,  and  the 
issues  which  had  been  directed,]  It  will  be  observed  that  those 
issues  are  not  in  the  form  in  which  issues  in  this  country  are 
usually  directed.  Issues  from  the  Courts  of  law  in  this  country 
are  so  framed  as  to  present  a  single  question  to  the  jury,  an  a£Sr- 
mation  with  a  negation,  and  admitting  of  a  distinct  answer  by  the 
yerdict  of  the  jury.  I,  however,  have  seen  issues  even  in  this 
country  from  Courts  of  Equity,  which  have  assumed  something 
like  the  form  of  those  in  question — but  it  has  led  to  no  inconveni- 
ence, for  this  reason,  that  issues  from  the  Courts  of  Equity  being 
merely  to  inform  the  conscience  of  the  Court,  and  to  afford  colla- 
teral assistance,  they  are  always  accompanied  by  a  direction  and 
permission  to  the  learned  Judge  to  make  any  special  endorsement 
that  may  be  necessary,  and  when  therefore,  it  has  become  neces- 
sary to  distinguish  the  parts  of  the  verdict  applying  only  to  cer- 
tain parts  of  the  issues,  that  has  been  done  by  endorsement  upon 
the  postea.  No  objection  appears  to  have  been  made  below  to 
the  form  of  these  issues,  and  for  a  very  obvious  reason,  that  I 
believe  there  is  not  the  slightest  doubt  that  the  form  of  these  issues 
is  the  established  form  in  the  Courts  below.  However  this  is 
quite  clear,  that  whatever  may  be  the  form  of  the  issue,  it  admitted, 
supposing  a  correct  summing  up  on  the  part  of  the  learned  Judge, 
of  an  available  verdict  on  the  part  of  the  jury.  This  case  went 
down  to  trial  in  the  form  which  I  have  mentioned.  Now,  I  would 
just  observe  for  a  moment,  that  it  appears  a  proceeding  took  place 
below,  which  is  not  brought  before  the  House  in  such  a  mode  as 
to  enable  the  House  to  take  notice  of  it.  It  is  stated  that  when 
the  objection  was  made  to  the  first  question  relating  to  Mr  Fair- 
service's  declarations,  the  learned  counsel  agreed  that  the  objec- 
tion then  made  should  apply  to  all  the  evidence  of  the  same  cha- 
racter. But  what  sort  of  agreement  is  that  ?  How  much  it  may 
vary.  It  is  objected  that  the  declarations  are  not  evidence. 
Suppose  they  are  made  in  the  party's  presence,  is  that  of  the  same 
character  ?  In  one  sense  it  b.  However  the  House  can  only 
deal  with  the  exception  as  applied  to  the  particular  question  to 
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July  1. 1852.  that  which  18  the  substance  of  the  findings  so  that  here  this  ^peara 
^T^CT^    to  me  to  be  little  more  than  a  misprison  of  the  clerk  in  makiiig  the 
Fainerrice  or  entry.    What  does  ^^  verdict  for  the  pursnei^  mean  ?   Yoa  must 
Cairns.  resort  to  the  summing  up  to  know  what  "  verdict  for  the  pursuer" 

means.  It  means  that  each  and  every  of  the  respective  documents 
was  obtained  by  such  and  such  means.  Then^  when  the  Court  had 
so  assumed,  the  proper  mode  of  entering  up  and  applying  the  ver- 
dict upon  the  record,  would  have  been  to  have  stated,  not,  ^^  verdict 
for  the  pursuer '^  generally,  but,  that  the  jury  found  that  the  said 
documents  mentioned  were  obtained  by  such  and  such  means. 
It  seems  to  me,  therefore,  that  this  is  a  mere  misentry  of  the  ver- 
dict. What  is  the  course  in  such  a  case  ?  Why,  it  is  a  perfectly  I 
well  known  one.  It  is,  that  perceiving  a  verdict  which  appears  to 
be  inapplicable  to  the  issue  from  its  uncertainty  and  its  ambiguity, 
you  refer  to  the  Judge  who  tried  the  cause,  that  the  verdict  may 
be  entered  according  to  the  substance  of  the  actual  finding,  which 
be  may  do  by  his  notes.  It  is  not  at  all  too  late  to  do  that,  and 
it  has  been  of  frequent  practice.  My  Lords,  there  are  several 
cases  in  which  it  has  been  done,  after  a  judgment  of  reversal. 
One  case  I  may  mention,  a  modem  one,  (there  are  ancient  cases 
to  the  same  effect^)  Richardson  v.  Mellish  (3  Bing.  334,  in  error  1 
B.  and  C.  819)  in  which  I  was  one  of  the  counsel.  In  Tidd's 
Practice,  title  ^^  Verdict"  you  will  find  the  matter  all  laid  down, 
with  a  note  of  several  cases*  They  are  very  numerous.  (His 
Lordship  referred  particularly  to  Harrison  v.  King^  1  B.  and  Aid., 
161,  and  Eddowes  v.  Hopkins^  1  Douglas,  376.) 

Then,  my  Lords,  how  does  the  case  stand?  Here  is  an 
issue,  which,  if  properly  conducted,  would  lead  t6  a  verdict, 
which  might  be  the  proper  foundation  of  a  judgment  —  but 
here  is  an  ambiguous  verdict.  The  proper  course,  and  the  course 
sanctioned  and  called  for  by  practice,  seems  to  me  to  be,  to 
let  this  case  stand  over,  in  order  to  furnish  an  opportunity 
for  an  application  to  the  Court  below,  to  amend  the  entry  of 
the  verdict  according  to  the  Judge's  notes.  It  is  in  that 
learned  Judge's  discretion,  (always  meaning  of  course,  not  an  ar- 
bitrary discretion,  but  one  governed  by  law,  and  by  fact,  and 
by  justice,)  whether  he  will  amend  it  in  the  way  in  which  he 
may  be  asked.  If  he  thinks  fit  to  alter  the  entry  of  the  verdict, 
then  it  will  be  for  the  Court  to  say  whether  they  will  amend  the 
application  of  that  verdict,  in  which  case  the  record  in  this  House 
will  be  amended  to  correspond  with  it,  and  the  House  will  give 
judgment  according  to  the  record  in  its  amended  state.     At  pre- 
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sent  therefore,  I  should  recommend  your  Lordships  not  to  ai:t  jnlj  1. 1852. 
upon  the  ambiguous  verdict  as  it  stands,  but  to  over-rule  the  ex-    ^-^t"^^ 
ception  so  far  as  it  applies  to  the  admissibility  of  the  evidence,  andp^iyg^rvice  or 
to  let  the  case  remain  over  for  ultimate  judgment,  until  there  has^^rns. 
been  an  opportunity  to  make  the  application  which  I  have  men- 
tioned. 

Lord  Brougham.    My  Lords,  there  have  been  very  few  cases 
in  which  I  have  had  the  good  fortune  to  attend,  and  to  advise  your 
Lordships,  in  which  I  have  felt  more  anxiety  than  in  the  present 
case ;  that  anxiety  has  been  shared,  as  I  know,  by  my  noble  and 
learned  friend.    We  have  applied  our  minds  to  it  again  and  again, 
during  a  very  considerable  course  of  time ;  and  we  have  come  to 
the  result  which  he  has  now  stated  to  your  Lordships,  that  this  is 
the  course  which  we  should  recommend  to  the  pursued.    It  has 
this  great  advantage,  that  it  tends  to  prevent,  as  I  most  earnestly 
hope  it  may  be  found  to  prevent,  opening  the  case  again  and  send- 
ing it  to  a  new  trial,  because  upon  the  evidence  none  of  us  enter- 
tain the  shadow  of  a  doubt ;  the  merits  appear  to  us  to  be  all  one 
way ;  and  it  would  be  a  most  cruel  thing  if  it  should  happen  that 
all  this  enquiry  had  to  be  gone  over  again,  which  must  lead  to  the 
same  result,  and  only  to  the  cause  of  additional  expense,  delay, 
and  vexation,  to  the  unfortunate  parties.    My  Lords,  I  hope  and 
trust  that  nothing  which  has  passed  upon  the  present  occasion  will 
at  all  shake  the  opinion  which  I  venture  to  hope  has  been  come  to 
by  professional  men  in  the  Court  below,  that  the  practice  to  which 
my  noble  and  learned  friend  has  referred  is  mala  praxis.    That  it 
is  the  practice  of  the  Court,  and  that  it  has  been  so,  1  am  afiraid  is 
very  true.    I  hope  and  trust  that  it  will  be  reconsidered,  and  that 
a  new  course  will  hereafter  be  taken.    This  case  is  only  one  of 
the  many  instances  in  which  we  see  the  perils  to  which  the  suitor 
and  the  administration  of  justice  are  exposed  by  that  practice. 
My  Lords,  I  had  occasion  two  years  ago,  in  the  case  of  Irvine  v. 
KirkpcUricky  to  comment  upon  it,  and  I  observe  that  in  the  report 
of  those  comments  there  is  rather  an  unfortunate  error.    It  states 
^^  It  must  be  a  bad  course  of  proceeding,  which  cannot  be  prevent- 
ed from  working  confusion,  and  begetting  error  by  the  accident  of 
a  jury  finding  specially,  where  no  power  exists  of  preventing  them 
from  finding  a  general  verdict.*'    That  is  the  reverse  of  what  was 
said  obviously  by  the  omission  of  the  word  but — ^it  should  be 
^^  which  cannot  be  prevented  from  working  confusion  and  beget- 
ting error  but  by  the  special  finding  of  the  jury." 

My  Lords  I  entertain  the  opinion  which  entirely  agrees  with 
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July  1. 1853.  that  of  mj  noble  and  loanied  friend,  which  I  held  at  diat  tiaa^ 

^  .  ^Tl'      that  this  practioe  is  Tery  fit  to  be  re-oansideied  and  ooffht  to  be 

Fairsernce  or  altered.    I  therefore  move  your  Lordships  that  this  oase  stand 

^™"*  over,  with  the  intent  and  for  the  purpose  stated  by  my  noble  and 

learned  fiiend. 

Anderson,  Q.C.  My  Lords*  there  is  one  point  about  wliid) 
my  learned  fiiend  Mr  Hill  and  I  are  not  altogether  satisfied,  as 
to  how  your  Lordships  mean  to  dispose  of  it,  namely  the  point  as 
to  the  admissibility  of  the  defences  in  the  suit  of  aliment.  Hie 
question  was,  whether  the  defences  that  were  put  into  the  action 
of  aliment  on  behalf  of  Marianski  could  be  admitted? 

LoBD  Tbubo.  The  ground  upon  which  it  oocurred  to  me  that 
that  exception  must  fail,  was  this,  you  are  aware  of  the  recent 
statute*  which  directs  that  no  exception  either  on  account  of  the 
reception  of  inadmissible  evidence,  or  the  rejection  of  competent 
evidence  shall  affect  the  judgment,  if  the  Court  of  Appeal  shall 
be  of  opinion,  that  whether  the  evidence  was  received  or  rejected 
improperly,  the  pursuit  of  the  right  course  would  not  have  affected 
the  judgment. 

Anderson,  Q.C.  Will  your  Lordships  allow  me  to  mentioii 
that  that  statute  was  passed  since  this  judgment  waa  given ;  and 
there  is  a  clause  in  the  statute  providing  that  it  shall  only  ap|Jy 
to  cases  commencing  after  November  1851 ;  it  certainly  therefore 
does  not  apply  to  this  case.  It  is  inoperative  from  1851,  but  it 
does  not  supply  to  this  judgment. 

LoBD  Trxjbo.  That  document  was  well  considered  by  my 
noble  and  learned  fiiend  and  myself.  That  document,  you  observe, 
stood  in  rather  a  different  situation  firom  pleadings  in  general 
The  argument  was  addressed  to  the  House  as  though  it  had  been 
an  ordinary  pleading,  such  as  takes  place  through  the  instmment- 
afity  of  counsel;  but  that  was  a  document  signed  by  the  party 
himsdf,  and  I  leooHect  to  have  asked^  though  I  do  not  remember 
whether  I  reoeived  an  answer,  whether  it  was  not  upon  oath ; 
assuming  it  not  to  be  upon  oath,  still  it  is  a  representation  made 
by  the  individual  himself,  aa  to  the  state  of  his  own  circumstances. 
That  representation  watf  made  in  tiie  suit  for  alin»Hiy  to  his  wife; 
and  it  was  to  the  effect  that  he  was  then  living  upon  8s.  a-week^ 
which  included  his  lodging  and  every  other  expense  to  which  he 
was  put,  and  one  of  the  points  raised  in  the  case  being,  whether 
Maiiandi  bad  ever  possessed  the  means  by  which  to  make  the 

*  His  Lordship  referred  to  18  and  14  Vict,  c  86,  §  45. 
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advanced^  the  amount  of  which  he  claimed  to  be  due  to  him  as  a  J^^*  jj^^* 
debt  from  Fairservice,  that  was  put  in  in  order  to  shew  his  state  of  j^j^i^^j^j  ^ 
drcumstances  at  a  given  period,  a  period  sometime  antecedent  tol'tunemoe  or 
that  at  which  the  supposed  advances  were  made,  leaving  it  to  the 
other  evidence  in  the  case  to  deal  with  the  probability  of  his 
having  in  the  meantime  acquired  any  such  fund.    Now  it  certainly 
appeu^  to  me  that  that  document  was  not  open  to  the  general 
objection  which  would  apply  to  pleadings  in  ordinary,  but  that 
being  a  statement  made  by  the  individual  of  his  own  circumstances, 
it  would  not  render  it  inadmissible,  because  that  statement  had 
been  made  in  the  course  of  another  suit.    It  did  appear  to  me,  as 
I  have  before  said,  not  having  adverted  to  what  Mr  Anderson  has 
pointed  out  as  to  the  statute,  independently  of  that,  and  I  con- 
ferred vrith  my  noble  and  learned  friend  upon  the  subject,  and  it 
did  appear  to  us  both,  I  believe,  that  it  was  distinguishable  from 
pleadings  in  ordinary,  and  that  the  objection  could  not  prevail  as 
to  its  admissibility. 

Lord  Bboughah.  I  entirely  agree  with  my  noble  and  learned 
friend ;  we  have  conferred  upon  the  point,  and  although  we  relied 
upon  the  statute,  not  being  aware  of  the  date  which  has  been 
pointed  out  by  Mr  Anderson,  we  said  we  are  of  this  opinion,  but 
it  does  not  signify,  we  need  not  dispose  of  this  question  at  all, 
because  the  statute  includes  it.  Now,  however,  finding  that  the 
statute  does  not  include  it,  we  fall  back  upon  the  merits  of  the 
objection,  and  I  agree  that  although  not  in  the  same  suit,  yet  it 
is  admissible,  and  it  would  have  been  so  in  my  opinion  if  signed 
by  the  party  though  in  no  suit  at  all. 

One  of  the  interlocutors  complained  of  affirmed,  and  cause  re- 
mitted. 

ITumas  Deansj  Solicitor,  Westminsteri    ) 

Tra<fer9H>o«  Old  Jfocife,  Edinburgh,         )   Agents  for  the  Appellant. 

Dodda  and  Oreigj  Solicitors,  Westminster,)  Agents  for  the  Bespon- 
WiUum  WaddeUj  W.S.,  Edinburgh.         >       dents. 
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Bbowk  v.  Hunter  and  Coupeb.  No.  398. 

Prooe99 — 50  Oeo»  HL  cap.  112,  Me.  2S.'^C(my^etency  of  octibfi.— An 
action  upon  a  promissory  note  for  £31,  accepted  hj  three  parties,  of 
whom  one  is  abroad,  is  properly  called  in  the  first  instance  in  the  Court 
of  Session. 

No.  XXXVIII. — n>h.  u  3d 


HIS  CASfeS  DECIDED  IN  THE  No.  399, 

July  20  1852.     Thia  was  an  sction  brought  for  pajment  of  £21,  18b.,  the  araonnt 
Brown  V^      contained  in  a  promisftory  note,  of  which  the  defi^dere  were  two  of 
Hunter^  &e.    the  acceptors.    There  was  another  acceptor,  Robertson,  who  is 
now  abroad. 

The  defenders  pleaded  that  the  aetkm  was  ineompetent,  in 
respect  that  an  action  cannot,  in  the  first  inetance^  be  brought  in 
the  Court  of  Session  for  a  sum  under  £2&* 

The  Lord  Ordinary  (Robertson)  ^in  respect  the  proinissory 
note  libelled  on  is  dated  within  Scotland,,  and  bears  to  have  been 
granted  by  three  persons  conjunctly  and  seTerally,  and  that  it  is 
alleged  in  the  summons,  and  not  denied,  that  James  Robertson, 
one  of  the  acceptors,  is  presently  in  New  Yoris,  America,  or  eke- 
where  fnrth  of  Scotland,  and  consequently  conld  not  be  made  a 
party  in  any  action  in  any  inferior  court  of  Scotland;  and  in 
respect  it  was  correct  and  proper  in  libelling  on  said  promissory 
note,  to  call  aU  the  acceptors,  or  their  representatives,  as  defenders; 
Repels  the  defence,"  &c. 

The  defenders  reclainted. 

• 

ffoustonj  for  the  reclaimers,  referred  to  the  50  Geo.  m.,  cap* 
112,  sec.  28. 
Maidmenty  was  for  the  respondents. 

The  Court  '^  adhere  to  the  Lord  Ordinary's  interlocutor  sub- 
mitted to  review^  and  refuse  the  note:  Find  additional  expenses 
due,  &c.,  and  remit  to  the  Lord  Ordinary  to  proceed  further  in 
the  cause,  as  may  be  just,  and  with  authority  to  <lecem  for 
expenses.'' 

Richard  Anhutj  &S.C.,  Beclaimers'  Agent* 
AUscander  JameSj  S.S.C.,  Pursuer's  Agent 
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jf Q    3 jg  M^MURRAY  V.  MurRAY'S  TRUSTEES. 

Tmat'^ttlemerU — Jus  BeUctae — Legitm — Prcvimom — BepudkOim'^Pi^ 
JUa  of  Bumesa-^Fund  of  Legkm.^^TJndieT  a  trust-settlement,  certain  pro- 
Tisions  were  made  for  the  widow  and  children  of  the  truster*  At  the 
truster's  death,  the  widow  repudiated  the  settlement,  and  claimed  her  ju' 
relictae^  and  also  an  increased  allowance  for  the  maintenance  and  edaca- 
tion  of  her  children.  This  claim  was  submitted  to  arbi^tion,  and  allowed. 
The  trustees,  in  conformity  with  the  powers  given  them  in  the  trust,  carried 
on  the  truster's  business— employing  therein  the  whole  trust-fands— and 
realised  considerable  profit.    The  children  all  died  except  one,  who, » 
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.executrix  of  her  brothers  and  sisters,  on  her  miyority,  claimed  legitim  from 
the  whole  of  her  father's  moveable  estate  i—Hdd,  (1.)  that  payment  of  the 
sums  under  the  arbitration  did  not  imply  that  the  children  had  taken 
benefit  under  the  settlement,  so  as  to  bar  the  surviving  child  repudiating 
it  and  betaking  herself  to  her  legal  rights ;  (2.)  That  the  right  of  legitim 
vested  in  the  children  and  transmitted  to  the  survivors ;  (3.)  That  the  pro- 
fits of  the  business,  realised  by  the  trustees,  did  not  form  an  adjunct  of 
the  legitim. 

This  case  was  reported  by  Lord  Rutherfard,  '^because  it  was  My  20. 1862. 
contended  that  it  must  be  ruled  by  the  decision  in  Stewart  and^^, 

^  M*Marray  v. 

Others  v-  Stewart  and  Others^  reported  under  date  20th  December  M*Marray's 
ISSl,**  and  which  case  his  Lordship  could  not  "  well  reconcile  to^^^*®**' 
other  important  cases^  particularly  that  of  Fishers  v.  Dixon^  16th 
June  1840,  and  the  principles  of  law  there  given'  effect  to." 

By  trust-disposition  and  settlement,  Mr  M^Murray,  who  was  an 
upholsterer  in  Glasgow,  conveyed  his  whole  heritable  and  move- 
able property  to  the  defenders,  as  trustees,  for  the  purposes,  inter 
alioy  of  paying,  (1.)  An  annuity  of  L.15,  augmentable  in  the  event 
therein  mentioned,  to  his  widow,  Mrs  Agnes  Boyd  or  M^Murray ; 
atnd  (2.)  The  sum  of  L.4  annually  for  maintenance  of  each  of  the 
children  of  the  marriage.  Provision  was  also  made  for  the  pay- 
ment of  L.30  to  daughters  of  the  marriage,  upon  their  respec- 
tively attaining  majority,  or  being  married,  whichever  should 
happen  first.  The  trustees  were  also  directed^  on  the  death 
of  the  truster^e  spouse,  to  convert  the  whole  estate,  heritable 
and  moveable,  into  money,  and  divide  it  share  and  share  alike 
amongst  the  children,  deducting  such  sums  as  might  have  been 
paid  to  any  of  them,  upon  their  marriage  or  otherwise.  And  it  was 
also  provided,  that  the  provision  to  the  children  should  not  be- 
come a  vested  interest  in  them  until  the  respective  terms  of  pay- 
ment thereof;  and  that  on  the  death  of  any  of  them  before  such  • 
term  of  payment,  without  issue,  the  share  should  accrue  to  and  be 
divided  among  the  surviving  children,  share  and  share  alike.  The 
above  provisions  were  declared  to  be  in  full  of  all  terce,  legitim,  and 
other  demands,  legal  and  conventional.  Full  powers  were  given 
to  the  trustees  to  wind  up  the  business  carried  on  by  the  truster, 
immediately  upon  his  death,  or  to  continue  the  same  for  such 
period  as  the  trustees  ^^  shall  consider  it  for  the  benefit  and  ad- 
vantage of  the  estate." 

At  Mr  M*Murray*s  death,  his  property,  which  had  been  greatly- 
increased  in  value  since  the  date  of  his  settlement,  was  valued  at 
L.3000,  and  in  the  position  in  which  his  business  then  was,  the 

3d2 
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July  20. 1862.  tros tees  considered  it  advisable  to  continue  the  business  for  some 
M*MuiTa^w    time.    In  doing  so,  they  employed  the  whole  fands  of  the  estate. 
M'Murray'B    The  8um  now  available  under  the  trust  has,  in  consequence,  been  still 
^^^       further  increased.    Upon  the  amount  of  M^Murray's  property  be- 
ing ascertained  after  his  death,  the  widow  repudiated  the  settle- 
ment, and  betook  herself  to  her  bgal  rights ;  she  also  claimed  an 
additional  allowance  for  her  children.     The  claim  was  submitted 
to  the  Sheriff-substitute  of  Lanarkshire,  who  found  the  widow  en- 
titled to  her  jus  relictasy  which  the  defenders  accordingly  paid  her. 
The  Sheriff  also  found  that  the  yearly  sums  appointed  to  be  paid 
to  Mrs  M^Murray  for  the  support  and  education  of  the  children, 
were  altogether  inadequate  for  these  purposes,  and  disproportion- 
ate to  the  circumstances  in  which  they  had  been  left ;  and  for  tbe 
reason  stated  in  the  award,  and,  in  particular,  because  it  appeared 
that  the  proposed  additional  allowances  might  be  made  without 
encroaching  on  the  capital  of  the  trust-estate,  the  Sheriff  found 
the  defenders  bound  to  pay  the  additional  sums  specified  in  his 
award.     The  children  were  then  all  in  minority.     The  trust-estate 
has  been  administered,  since  the  date  of  the  award,  in  terms  o( 
the  findings  to  the  above  effect  contained  therein ;  and  the  free 
residue  amounts  to  L.5931 : 1 :  7.  All  of  the  children,  with  the  ex- 
ception of  the  pursuer,  are  now  dead.    The  pursuer  is  now  major, 
and  as  executrix  qua  nearest  in  kin  of  her  brothers  and  sisters,  now 
claims  payment  of  the  whole  legitim  due  from  her  fiither's  move- 
able estate. 

The  ground  on  which  the  defenders  refused  the  claim,  was,  that 
the  pursuer  had  taken  benefit  by  her  fiithei^s  settlement,  by  re- 
ceiving payment  of  the  sums  awarded  to  her  in  the  arbitration  as 
in  lieu  of  those  provided  by  the  settlement,  and  is  not  now  entitled 
to  repudiate  that  settlement,  and  betake  herself  to  her  1^ 
rights ;  that  the  deceased  children  having  died  without  electing  to 
betake  themselves  to  their  legal  rights,  their  rights  never  vested 
in  them,  to  the  extent  of  transmitting  ipso  jure  to  their  next  of 
kin,  and  that  in  no  view  is  she  entitled  to  demand  more  than  one 
third  of  free  residue  of  the  moveable  estate  as  at  the  date  of  hex 
father's  death,  with  the  legal  interest  thereon. 

In  his  note  the  Lord  Ordinary  stated,  that  ^'  to  the  claim  in  the 
pursuer's  own  right,  there  seems  to  be  no  answer ;  to  the  claim  for 
her  brothers  and  sisters,  the  Lord  Ordinary  sees  no  answer  unless 
it  be  found  in  the  case  of  Stewarty  and  it  is  for  this  reason  tiiat 
the  Lord  Ordinary  has  taken  the  present  case  to  report.** 
Logauj  and  Dean  of  Faculty^  for  the  pursuer.    Legitim  v^^ 
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ipsojurej  adthough  it  never  has  been  claimed.    Fisher  v«  Dixony  July  20. 1852. 
Bell's  Ap.  Cases,  2,  p.  63.    Assuming  that  the  pursuer  is  entitled    ^^>^^' 
to  legitim,  the  only  other  point  is,  whether  her  claim  is  satisfied  M'Murra^'s 
by  receiving   legitim,  with    interest  from  her  fether^s    death.  ^'^™**®®** 
Her  claim  is  well  founded.    Williamsy  &c.,  on  the  law  of  Gxecutry, 
ed.  1849,  p.  1409,  part  4,  b.  1,  c.  1 ;  Giblet  v.  Reid,  and  other 
cases  there  referred  to. 

Mur€y  and  the  SoUcitar^Genendj  for  the  defenders. 

The  Lobd  President.  The  first  objection  is,  that  the  pursuer 
has  taken  the  benefit  of  the  settlement,  and  cannot  now  compe- 
tently make  this  claim.  It  appears  to  me,  that  that  objection  is 
not  well  founded.  There  were  payments  made  to  the  mother,  to 
enable  her  to  support  and  educate  her  children,  who  at  the  time 
were  minors.  There  is  nothing  there  in  the  nature  of  elation  by 
the  children. 

But  the  second  objection  is  the  one  which  was  chiefly  argued 
to  us ;  and  it  is  an  important  one.  It  is  in  regard  to  that  part  of 
the  claim  which  is  made  by  the  pursuer  in  the  character  of  her 
brothers  and  sisters.  It  amounts  to  this,  that  the  provisions  were 
declared  to  be  in  fiill  of  legitim,  that  the  children  died  without  claim- 
^g  legitim,  and  that  in  these  circumstances  it  did  not  vest,  and  did 
not  transmit.  Now  I  tlunk  that  it  is  fixed,  that  in  certain  cases  the 
right  to  legitim  vests,  ipso  jurey  to  the  effect  of  transmitting.  The 
case  of  Fisher  v.  Dixon  is  conclusive  on  that  point.  I  know  of  no 
authority  for  holding  that  the  right  that  vests  in  the  child  is  not 
a  right  of  legitim,  but  merely  a  right  to  claim,  which,  if  not  exer- 
cised during  life,  perishes  with  his  death.  That  would  be  a  per- 
fectly novel  doctrine.  Therefore,  assuming  that  the  right  vests 
and  transmits,  it  appears  to  me  that  the  father  by  making  these 
provisions,  cannot  alter  that  right*  He  cannot  make  the  child 
relinquish  the  legitim.  He  can  only  tempt  him  to  do  so ;  and  until 
the  child  yields  to  the  temptation,  he  possesses  the  right.  Now, 
does  the  case  of  Stewart  affect  that  matter,  and  how  ?  It  may  be 
a  question  of  circumstances,  whether  the  child  has  yielded  to 
temptation,  accepted  the  provision,  and  relinquished  the  legitim ; 
and  it  is  difficult  to  say  in  any  one  case,  what  circumstances  would 
be  conclusive  that  the  child  had  done  so.  I  do  not  think  that  the 
cose  of  Stewart  was  intended  to  set  aside  the  case  of  ZHcksotiy 
but  that  it  must  have  proceeded  on  some  of  the  views  expressed 
by  the  Lord  Ordinary  in  his  note,  which  are  different  from  the 
grounds  on  which  fisher  and  Dickson  proceeded.  Whether  I 
could  go  along  with  the  Lord  Ordinary  is  a  different  matter.    I 
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July  2a  1852.  am  iDclined  to  hold  in  this  case^  that  the  right  of  legitim  vested, 
--^^T^^^  that  nothing  was  done  in  the  circumBtances  of  this  case  that 
M'Miimiy*8  amounted  to  renouncement  of  legitim,  and  that  the  nght  of  eloo- 
Trustees.  ^^^  ^^jj  remains  with  the  child ;  so  far  I  think  the  case  of  the 
pursuer  is  good. 

There  remains  a  third  point  as  to  the  fund  firom  which  the 
legitim  is  to  be  taken.    Now  that  has  presented  to  my  mind 
greater  difficulty  than  the  point  I  have  been  speaking  to.    Let  us 
look  to  the  position  of  parties  here.    The  trustees  carried  on  the 
business  of  the  deceased  to  a  profit.    In  conducting  the  business 
in  this  way,  they  employed  the  whole  funds  that  were  left  by  the 
deceased)  induding  the  fimd  of  legitim.    The  &ct  of  carrying  on 
the  business  was  sanctioned  by  the  settlement  of  the  feither;  and 
if  the  children  had  abided  by  the  provisions,  the  profits  would  have 
gone  to  the  residue.    But  were  the  trustees  bound  to  suppose 
that  the  children  would  not  abide  by  the  settlement,  or  that  they 
might  betake  themselves  to  the  l^al  provisions,  so  as  to  make  it 
incumbent  on  them  to  act  on  that  footing?    There  appears  to  me 
to  be  no  reason  why  they  should  not  go  on  to  manage  the  fund  in 
the  %vay  directed  by  the  trust.    The  trustees  were  the  managers 
of  an  estate  which  the  children  had  a  right  to  make  a  claim  out 
of,  but  which  they  did  not  make.   I  rather  think  that  the  children 
are  not  entitled  to  participate  in  the  profits  which  were  made, 
and  I  know  of  no  ground  on  which  that  could  be  made,  except 
on  the  ground  that  it  was  an  unwarrantable  use  of  the  fund. 
If,  therefore,  the  trustees  are  not  liable  as    trustees  for  it,  had 
they  any  duty  incumbent  on  them  as  tutors  and  curators,  which^ 
having  failed  to  do,  renders  them  responsible  ?    I  do  not  think 
that  they  have  done  anything  wrong  as  tutors  and  curators. 
They  had  not  employed  this  fund  in  any  speculation  for  their 
own  benefit.    The  application  of  the  fund  was  for  the  benefit  of 
the  estate,  and  there  is  nothing  but  the  settlement  which  could 
give  the  children  the  benefit  of  it.     But  this  lady  is  not  here  now 
wider  the  settlement.      I  rather  think  the  profit  remains  as 
residue  under  the  settlement,  and  does  not  go  as  an  adjunct  of 
legitim. 

Lord  Cuminghame.  I  have  rather  formed  an  opinion  coinci- 
dent with  that  of  the  Lord  Ordinary  on  both  the  points  raised  in 
the  present  case.  On  the  Jirst  point,  the  observations  of  your 
Lordship  are  complete  and  incontrovertible.  On  the  second  ques- 
tion I  am  also  disposed  to  concur  with  the  Lord  Ordinary — that 
the  pursuer  is  entitled  to  legitim  out  of  her  deceased  father's 
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^ffecu,  with  a  share  of  all  the  ctccruing  profits  made  by  his  trustees  July  20. 1852. 

while  trading  with  the  pursuer's  money.    The  present  is  a  stronger    '_-"  -^^^ 

case  than  most  analogous  proceedings,  either  in  this  Court,  or  inM'Biamy't' 

England.     The  father  here  was  bound  to  know  that  the  legitim  ^"^^^^^ 

was  not  his,  but  the  property  ef  his  children ;  he  had  the  legal 

right  of  administering  it  during  his  life,  and  he  should  have  directed 

it  to  be  aet  apart  and  invested  for  behoof  of  the  cfaikiren  on  his 

death.    Instead  of  that,  he  conveyed  it  away  to  trustees,  and 

gave  them  power  to  carry  on  the  business  with  his  children'^ 

money,  which  is  done  for  about  fifteen  years,  and  a  large  profit  has 

been  realized.     It  strikes  me  that  if  the  legatees  do  not  get  the 

|)rofit  made  out  of  their  money,  according  to  a  well  known  rule 

long  recognised  both  in  our  practice  and  in  that  of  England,  the 

claim  for  profit  made  by  guardians  and  their  successors  on  infants^ 

funds  may  be  held  as  abrogated  in  our  system. 

LoBD  IvoBY.    I  am  inclined  to  agree.    Legitim  vests  de  jure^ 
and  transmits  to  the  party  who  represents  the  general  creditor. 
A  voluntary  provision  that  is  ^ven  vests  in  the  same  way,  and  If 
there  has  been  an  election^  it  transmits  with  the  'same  force  as  the 
other.    If  the  case  of  Stewart  is  to  be  viewed  as  a  case  decided 
on  general  principles,  I  agree  that  it  is  a  case  which  stands  in  the 
face  of  the  law.   But  I  do  not  think  it  was  so  meant  to  be  decided. 
I  do  not  think  we  are  driven  into  the  situation  of  being  obliged 
to  say  that  the  Court  meant  to  overturn  what  had  been  at  the 
date  of  that  judgment  settled  law.    If,  again,  it  is  said  to  turn  on 
specialties,  it  is  quite  a  sufficient  answer  to  say  that  the  specialties 
in  tbat  case  4o  i^^  occur  here ;  and  therefore  I  do  not  think  it 
necessary  to  go  farther  into  that  case.    The  point  in  this  case  on 
which  I  have  difficulty,  is  the  same  with  the  Lord  President,  and 
the  Lord  Ordinary.    I  confess  I  should  have  been  very  wining  to 
come  to  the  conclusion  tbat  the  profits  accrued  io  the  legitim,  for 
this  is  the  conclusion  which  first  presents  itself  to  the  mind  as  the 
equitable  one.    But  when  the  claim  is  analysed  I  cannot  do  so. 
The  claim  of  legitim  is  a  claim  agiunst  the  estate  of  the  truster, 
whose  settlement  has  been  repudiated.    Profits  will  accrue  to  the 
estate,  but  will  not  enlarge  the  creditor's  payment,  as  the  claim  still 
remains  the  same.    It  is  a  debt  to  be  paid  with  interest,  but  it  is 
nothing  else.    On  the  best  consideration  of  the  case,  I  must  come 
to  the  conclusion  that  the  profits  are  not  here  to  be  an  adjunct  of 
tbe  legitim. 

The  Court  ^^  find  that  the  pursuer  is  the  sole  surviving  child 
cf  the  deceased  George  M^Murray ;  and  as  representative  of  hex 
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July  20. 1858.  deceased  brothers  and  Bisters,  is  entitled  to  one  third-part  of  tlie 

jJnJT^^^    ^^  executry  of  the  sud  defunct,  as  legitim,  with  the  legal  interest 

M'Marray'8    thereof,  Since  the  time  of  his  death,  under  deduction  of  the  sums 

T™«*e^       paid  by  the  defenders  to,  or  for  behoof  of  the  pursuer  and  her 

brothers  and  sisters,  since  the  &ther^s  death ;  but  repel  the  daim 

of  the  pursuer  to  a  share  of  the  profits  of  trade  canied  on  by  the 

trustees :  Of  consent  find  the  expenses  hitherto  incurred  by  both 

parties  payable  out  of  the  trust-funds,  and,  quoad  uUrOy  remit  to  the 

Lord  Ordinary  to  proceed  fiurther  in  the  case  as  may  be  just." 

Dundas  and  Janueson^  W.S.*  Pursuer^s  Agents. 
Memies  and  Maconochk^  W.S.,  Defenders'  Agents. 


SECOND  DIVISION. 

No.  400.  MiTCHBLL  v.  COLLBN. 

Proceas — Ea^pemes — Judgment  of  the  Hauae  of  Lords. — ^Where  the  House 
of  Lords  reversed  the  jadgment  of  the  Court  of  Session,  without  saying 
anything  about  the  expenses,  heldj  on  the  authority  of  the  cases  cited 
below,  that  no  expenses  could  be  given  in  this  Court 

See  anUy  p.  718. 

Jaly  20. 1852.     The  judgment  of  the  House  of  Lords  in  this  case,  after  the 

Mitch  u        declaration  and  findings  on  the  merits,  bore,  '^  that  the  cause  be 

CuUen.  remitted  back  to  the  Second  Division  of  the  Court  of  Sesaon  in 

Scotland  to  proceed  therein  as  shall  be  just  and  consistent  with 

these  declarations  and  this  judgment.'*    Nothing  was  said  as  to 

expenses. 

Macfarlane^  for  Mitchell,  now  moved  the  Court  for  expenses. 
Dean  of  Faculty^  (with  whom  Buchanan)y  for  Cullen.  The  judg- 
ment of  the  House  of  Lords  has  exhausted  the  whole  matter  in 
the  cause  without  giving  expenses,  or  remitting  to  you  to  give 
them,  or  take  up  any  such  question.  And  it  is  fixed  by  repeated 
decisions  of  this  Court,  that  in  such  a  position  of  matters  no  ex- 
penses can  be  given  to  the  gaining  party.  Stewart j  1 1th  March 
1836 ;  Pwrves,  31st  May  1845 ;  and  NoHh  British  Railway  O., 
7th  July  1847,  are  the  three  last  cases  in  which  the  question 
occurred ;  and,  in  all  these  the  principle  we  maintiun  was  acted  on. 
Previous  to  these  cases  decisions  varied  on  this  point.  In  all 
cases  where  expenses  are  to  be  given  there  is  a  remit  for  that 
purpose. 

The  Court,  on  the  authority  of  these  decisions,  refused  ex- 
penses. 

Robert  Deuchar^  S.S.C.,  Agent  for  Mitchell. 
John  CuUeny  W.S.,  Agent  for  Cullen. 
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FIRST  DIVISION. 
CuNiNGHAXE  V.  CuNiKGHAME  and  Others.  No.  401. 

EnUtH — Original  EntaH — Subaequmi  Invettiturey  discrqkmdea  in — Pre- 
scrgi>tion  or  InveatUure  varying  frcm  original  entaH — drnMruction  of  Deed 
of  ErUaUj  in  a  question  inter  haredea. — ^A.  potBessed  an  estate  under 
an  entail,  dated  in  1745,  but  in  the  investiture  made  and  continued 
thereon,  for  forty  years,  and  upwards,  including  several  contracts  of 
excambion,  the  resolutive  clause  was  essentially  different  from  the 
original  entail.    But  one  of  the  excambions  was  made  under  the  authority 
of  a  private  Act  of  Parliament,  which  narrated  and  founded  on   the 
original  entail  in  its  preamble : — Heldf  in  a  reduction  and  declarator  of 
freedom  from  the  fetters  of  entail,  at  the  instance  of  the  heir  in  posses- 
sion, against  the  heirs  substitute,  that  the  validity  of  the  excambion 
made  under  the  authority  of  the  private  Act  could  not  be  questioned ; 
and  that  as  to  the  others,  seeing  that  as  there  was  throughout  the  title, 
an  obligation  to  possess  under  the  original  entail,  the  excambions  all 
validly  reimposed  the  fetters  of  entail  by  which  the  heirs  continued  to 
be  bound : — Held  also  that  in  the  circumstances,  this  being  a  case  inter 
lueredesy  prescription  had  not  the  effect  of  working  off  the  fetters  of  the 
original  entaiL 

This  was  a  reduction  and  declarator  at  the  instance  of  the  late  July  20. 1862. 
William  Cnninirhame.  Esq.  of  Cndeends,  against  his  son  and  the_  V  T^' 
heurs  substitute  under  the  entail  of  that  estate^  and  the  object  oio.  cmung- 
the  action  was  to  have  it  found  that  the  pursuer  held  Craigends^'^^  ^^ 
as  fee  simple  proprietor,  firee  and  unfettered  by  any  restrictions 
of  entaiL    The  case  was  now  insisted  in  by  the  pursuei^s  trustees. 

The  original  entail  was  contained  in  a  deed  of  tailzie,  in 
favour  of  Ensign  William  Cuninghame  and  other  heirs,  dated 
August  1745,  embracing  lands  held  partly  of  the  Crovm,  and 
partly  of  the  Prince.  The  investiture  was  completed  under  separ 
rate  charters,  both  registered  and  sealed  on  the  19th  of  March 
1747 ;  and  till  1815,  when  certain  deeds  of  excambion  were  first 
executed,  the  investiture  was  continued  under  those  charters. 
But  this  investiture  so  made  and  continued,  was,  as  regarded  the 
resolutive  clause,  essentially  different  from  the  deed  of  entaiL 
The  discrepancies  were  greater  in  the  case  of  the  lands  held  of  the 
Prince,  than  in  that  of  those  held  of  the  Crown,  but  in  both  in- 
stances they  were  essential.  The  discrepancies  of  the  Prince's 
charter  are  stated  in  the  3d  article  of  the  condescendence,  as  fol- 
lows : — 
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EnUttL 


Caninghame 
V,  Ouning> 
hame,&c 


And  with  and  under  these  irri- 
tancies following,  aa  it  is  hereby  ex- 
pressly conditioned  and  provided 
that  in  case  the  said  Ensign  Wil- 
liam Cunningham,  or  any  of  the 
other  of  tailzie  above  specified,  shall 
contraveen  all  or  any  of  the  pre- 
mised conditions,  provisions,  res- 
trictions, or  limitations,  that  is  to 
say,  shall  foill  or  neglect  to  obey 
or  perform  all  or  any  of  the  said 
conditions  or  provisions,  or  shall 
act  contrary  to  all  or  any  of  the 
said  restrictions  or  limitations,  that 
then  and  in  any  of  these  cases,  the 
person  or  persons  so  contraveening 
by  fiiiling  to  obbt  Ths  said  goK- 
DltiONS,  OR  acung  cohtrart  to 

THE    SAID    RfiStRICTIONS,    shall  for 

him  or  herself,  and  his  or  her  des- 
cendants, ipaofactOy  amitt,  lose  and 
forfeit  all  right,  title,  and  interest, 
which  he  or  she  hath  to  the  said 
lands  and  estate,  and  the  same  shall 
become  void  and  extinct,  and  the 
said  lands  and  estate  shall  devolve, 
accresce,  and  belong  to  the  next 
heir  of  tailzie,  in  the  same  manner 
as  if  the  contraveener  and  his  or 
her  descendants  were  naturally  dead 
or  not  appointed  to  succeed  by  this 
tailzie. 

And  the  discrepancies  of  the  Crown  charter  in  the  5th  article 
of  the  condescendence,  as  follows : — 


2.  Resolutive  Clause  in  Princess 
Charier, 

Et  com  et  sub  hisoe  irritanlib 
subsequentibus,  et  tenore  pneseo* 
tiiun  expressim  providetar  et  sti- 
pulatur  quod  si  diet,  locomtenena 
Ottlielmus    Cunningham  ant   olfi 
allii  hasredes  talliaB  supra  specificaL. 
in  contrarium  venerint  omnium  aut 
ullarum  pMsmissarum  conditionum, 
provisionum,     restrictionum,     aut 
limitationum ;    viz.,    si    defioerint 
aut  neglexerint  obtemperare  mn 
implere  omnes  aut  ullas  oonditi- 
onum  vel  provisionum  aut  egerint 
contra    omnes    aut  ullas  restric- 
tionum vel  limitationum,  tunc  et  in 
ullo  eorum  casuum  persona  seo 
persons^  siccontravenien.  deficiendo 

SCizt.     OBTEMPlBKARE     DICT.     COX- 

DiTioNSs,  pro  eo  vel  ea.  et  eorum 
vel  earum  posteris,  ipso  fiicto, 
amittent,  perdent,  et  forisfacient 
totum  jus  titulum  et  interease, 
quod  iUe  vel  ilia  habet  ad  diet, 
terras  et  statum,  idemq.  nullum 
et  extinctum  erit,  et  diet  teme 
et  status  devolvent,  accrescent,  et 
pertinebunt  ad  proximnm  ha;redem 
talliae,  eodem  mode,  ac  a  conoii- 
veniens  et  ejas  posteri  naturaliter 
mortui  essent,  vel  non  destiuata 
succedere  per  banc  talliam. 


1.  BesohUive  Clause  in  Deed  qf 
Entail. 

And  with  and  under  these  irri- 
tancies following,  as  it  is  hereby 
expressly  conditioned  and  provided 
that  in  case  tlie  said  Ensign  William 


2.  Resolutive  Clause  in  Crown 
Charter, 

Et  cum  et  sub  hisce  irritantiis 
subsequen.,  et  tenore  presentium 
expressim  providctur  et  stipulator, 
quod  si  dicL  locumtencnsGulielmus 


Cunningham,  or  any  of  the  other  of    Cuimiiigham,  aut  ulli  allil  hseredes 
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tailzie  above  specified,  shall  contra- 
veen  all  or  any  of  the  premised 
oooditions,  provisioos,  restrictions, 
or  limitatioosy  that  is  to  say,  shall 
SeuU  or  neglect  to  obst  or  pj&rform 

AIX  OB  ANT  OF  THE  SAID  COKDI- 
TiONS  OR  PROTISIONS,  OS  SHALL  ACT 
CONTRARY  TO  ALL  OB  ANT  OF  THS 
SAIP  BBaiBIOnONS  OB  LIM rTATIOKS, 

that  then  and  in  any  of  these  cases, 
the  person  or  persons  so  contra- 
veening  by  failing  to  obey  the  smd 
conditions,  or  acting  contrary  to  the 
said  restrictions,  shall  for  him  or 
henelf  and  his  or  her  descendants. 


tallise  supra  specificat.  in  contra- Jnly  ^'  ^^^' 
rium  venerint  omnium  aut  uUorum         '  t^ 
pre9miS8orum    conditionum,    pro-    q, 
visionum,  restrictionum,  aut  limi-hame,  Ac. 
tationum,  viz.,  Si   deficerint  aut 
neglexerint  obtemperarr  seu  im- 

PLBRB  OMNBS  AUT  ULLOS  RESTRIC- 
TIONUM TEL  UMlTATIONtJH,  tUUC  et 

in  ullo  eorum  casuum  persona  seu 
personn  sic  contravenien.,  defi- 
ciendo,  scizt.,  obtemperare  diet, 
conditiones,  vel  agendo  contra  diet, 
restrictiones,  pro  eo  vel  ea,et  eorum 
vel  earum  posteris,  ipso  fiicto  amit- 
tent,  perdent,  et  foris&cient,  totum 


^isofcuUOf  anitt,  kee  and  forfeit  all    jus  titulum  et  interesae,  quod  ille 


vel  ilia  habet  ad  diet,  terras  et 
statum,  idemque  nullum  et  extinc- 
tum  erit,  etdict  terre  et  status  de* 
volvent,  accrescent,  et  pertinebunt 
ad  prozimum  heredem  talliao, 
eodem  mode  ac  si  contraveniens 
et  ejus  posteri,  naturaliter  mortui 
essent,  vel  non  destinati  succedere 
per  banc  talliam. 


right,  title,  and  interest  which  he  or 
she  hath  to  the  said  lands  and  estate, 
and  the  same  shall  become  void  and 
extinct,  and  the  said  lands  and 
estate  shall  devolve,  accresce,  and 
belong  to  the  next  heir  of  tailzie,  in 
the  same  manner  as  if  th^  oontra- 
veener  and  his  or  her  descendants 
were  naturally  deader  not  appointed 
to  succeed  by  this  tailzie. 

The  effect  of  the  variance  in  the  investiture  has  been  already  made 
the  subject  of  judicial  decision  in  an  action  at  the  instance  of  cer- 
tain creditors  of  the  present  pursuer  against  the  pursuer  and 
the  heirs-substitute  of  entail.  The  case  is  that  of  Holmes  v.  Cuning^ 
homey  13th  Feb.  1851, 13  D.  689,  and  the  Court  there  found,  in  re- 
spect of  the  variance  between  the  resolutive  clause  in  the  deed  of 
entail  and  the  resolutive  clauses  in  the  investiture,  that  the  resolu- 
tive clause  was  not  inserted  in  the  investiture,  and  that  the  lands 
held  under  such  investiture  were  therefore  not  protected  against 
the  onerous  debts  of  the  heir  in  possession,  or  the  diligence  of  his 
creditors,  but  were  liable  to  be  adjudged.  Long  before  1815,  a 
period  beyond  the  years  of  prescription  had  passed  upon  the  in- 
vestiture. 

But  certain  portions  of  the  estate  were  made  the  subjects  of 
exoambions  in  1815,  in  1819,  in  1844,  and  in  1845,  under  the  10th 
of  Geo.  III.,  cap  61,  and  the  6th  and  7th  of  Will.  IV.,  cap.  42. 
(Montgomery    and    liobebery   Acts.)      These    excambions   ap- 
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July  20.  I852.peared  to  be  all  subatantially  in  the  same  sitoatioii.  No  special 
^  .  "!!  deed  of  entail  is  recorded  in  the  Register  of  Taillies  in  yirtue  of 
V.  Ciuiing-  those  contracts  of  excambion ;  the  parties  relying  upon  the  statu- 
hame,  &c  f^^  effect  of  the  excambion,  as  correctly  carried  through  in  terms 
of  the  statutes,  and  upon  the  statutory  provision  that  the  excamb- 
ed  lands  should  be  held  as  part  of  the  entailed  estate. 

There  was  another  portion  of  the  estate  in  a  different  situation, 
the  excambion  having  been  made  under  a  private  Aet  of  Parlia- 
ment passed  in  1832.    That  Act  specially  narrates  the  entail  of 
1745,  the  investiture  of  1747,  which  is  expressly  stated  to  be  under 
the  conditions,  provisions,  and  limitations  of  the  said  entail,  and 
the  succession  to  the  estate  in  the  continuance  of  that  investiture : 
,  and  lastly,  the  Act  narrates  that  the  said  lands  and  estate  are  now 
enjoyed  by  William  Cuninghame,  aa  heir  of  entail,  having  right 
thereto  in  virtue  and  in  terms  of  the  said  deed  of  entail:  and  that 
<^  it  would  be  for  the  advantage  and  benefit  of  the  said  William 
Cuninghame  and  the  heirs  of  entail  entitled  to  succeed  to  him  in 
the  foresaid  lands  and  estate  of  Craigends,  under  and  by  virtue  of 
the  before-mentioned  deed  of  entail,  that  the  foresaid  entailed  lands 
of  Byewraiths,  or  Ryewraes,  and  others  above  particulariy  de- 
scribed, should  be  exchanged  for  the  foresud  lands  and  others  be- 
longing to  the  said  William  Cuninghame  in  fee-simple.^     The 
Act  of  Parliament  then  proceeds  to  authorise  the  ssud  William 
Cuninghame  to  execute  a  disposition  and  settlement,  or  deed  of 
ent^,  of  the  said  fee-simple  lands  described  and  set  forth  in 
schedule  A  thereunto  annexed,  '^  which  disposition  and  settlement, 
or  deed  of  entail,  shall  be  made  in  the  form  of  a  strict  entail,  in 
such  manner  as  shall  appear  to  the  Judges  of  the  said  Court  most 
proper  for  effectually  settling  and  securing  the  said  fee-simple 
lands,  freed  of  all  debts  and  incumbrances  affecting  the  sam^  to 
and  in  favour  of  the  said  William  Cuninghame,  and  all  and  every 
the  other  heirs  of  entail  entitled  to  succeed  to  and  take  under  the 
before  recited  deed  of  entail,  and  under  all  the  reservations,  pro- 
visions, qualifications,  conditions,  restrictions,  limitations,  and 
clauses  prohibitory,  irritant,  and  resolutive,  and  fiu^ulties  provided, 
expressed,  and  declared  in  and  by  the  said  deed  of  entail  herein- 
before recited,  and  which  disposition  and  settiement,  or  deed  of 
entail,  shall  be  so  framed  as  to  bind  the  institute  as  well  as  all  and 
every  other  person  succeeding  as  heir  of  entail  to  the  said  lands ; 
and  thereupon,  and  during  the  lifetime  of  the  said  William  Cun- 
inghame, the  said  fee-simple  lands  and  others  shall  go,  remain,  and 
be  to,  upon,  for,  with,  under,  and  subject  to  such  of  the  uses, 
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rations,  as  by  and  in  the  foresaid  disposition,  or  deed  of  trust,    ^*TX^ 
seoond  above  recited,  are  respectively  limited,  expressed,  declared,  v.  Cuning- 
contained,  or  referred  to,  of  and  concerning  the  said  entailed  lands  ^^^'^^  ^ 
and  estate,  or  such  of  the  said  uses,  trusts,  intents,  purposes, 
powers,  provisions,  limitations,  and  declarations,  as  shall  be  then 
subsisting,  undetermined,  and  capable  of  taking  effect.'' 

The  disposition  and  settlement,  or  deed  of  entail,  is  then  ordered 
to  be  recorded  in  the  Begister  of  Entails,  and  then  it  is  enacted 
^^  That  from  and  immediately  after  the  making,  granting,  and  exe- 
cuting the  aforesaid  disposition  and  settlement  or  deed  of  entail, 
the  recording  the  same  in  manner  above  mentioned,  the  expeding 
the  said  charter  or  charters,  and  the  taking  and  recording  of  the 
said  infeftment  or  infeftments,  or  other  completion  of  the  title  as 
aforesaid,  and  the  authority  of  the  said  Court  of  Session  in  either 
Division  thereof  being  interponed  thereto,  in  manner  before  men- 
tioned ;"  the  entailed  lands  described  and  set  forth  in  schedule  B. 
thereunto  annexed,  shall  be  held  free  of  the  fetters  of  entail. 

The  Act  of  Parliament  appeared  to  have  been  complied  with  in 
all  its  provisions. 

In  this  state  of  the  facts  (the  order  of  the  narrative  in  the  Lord 
Ordinary's  note  has  been  mainly  followed)  the  pursuer  brought 
the  present  action,  and  pleaded  that  the  positive  and  n^^ative  pre- 
scription, in  respect  of  possession  upon  the  investiture  of  1747,  had 
worked  off  the  fetters  of  tiie  original  entail  of  1745,  and  that  the 
same  were  not  now  binding  upon  the  pursuer,  who  was  substantially 
in  the  position  of  a  fee-simple  proprietor,  at  and  prior  to  tiie  year 
1815,  when  he  began  to  make  the  excambbns.  He  further  pleaded 
that  the  deed  of  entail,  executed  by  the  pursuer  in  1832,  under  the 
authority  of  the  private  Act  of  Parliament,  and  all  the  other  con- 
tracts of  excambion  were  invalid  and  ineffectual  to  reimpose  the 
fetters  of  the  entail,  and  that,  therefore,  and  generally,  the  pur- 
suer was  entitied  to  deal  with  the  estate  of  Craigends  as  a  fee- 
simple  proprietor. 

The  defenders'  pleas  were  to  the  effect,  that  the  estates  are,  and 
have  ever  since  tiie  date  of  the  original  entail,  been  held  under  the 
fetters  of  a  strict  entail,  and  that  the  action  was,  at  all  events,  ill 
founded  in  so  fiur  as  regards  those  portions  of  the  estates  which  are 
held  under  the  contracts  of  excambion  and  entail  of  1832,  which  was 
a  valid  and  effectual  entail,  duly  recorded  and  feudalised,  executed 
by  authority  of  Parliament,  and  under  the  direction  of  the  Court. 

The  Lord  Ordinary  (Butherfiird),  pronounced  the  following 
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July  20. 1853.  interlocutor : — ^  The  Lord  Ordinary  having  heard  coaned  tear  the 
c  ^"^^bi  V^^^^9  ^^^  made  avizandum,  and  thereafter  considered  the  dosed 
V.  c^og-  record,  writs  produced,  and  whole  process,  in  so  fisur  as  regards  tbe^ 
hame,  &c  Jands  held  under  the  investiture  completed  by  charters  from  the 
Crown  and  Prince,  in  1747,  and  now  held  by  the  pursuer  under 
that  investiture  by  progress,  and  in  so  &r  as  regards  the  lands 
held  under  the  different  contracts  of  excambion  carried  through 
in  virtue  of  the  statutes  the  10th  Geo.  m.,  cap.  51,  and  the  6th 
and  7th  Will.  IV.,  cap.  42,  finds,  decerns,  and  declares,  in  terms 
of  the  declaratory  conclusions  of  the  libel,  and  finds  it  unnecessary 
to  pronounce  any  judgment  upon  the  reductive  conclusions  as  ap- 
plicable to  any  of  the  titles  under  which  the  said  lands,  or  any 
part  of  them,  are  held ;  quoad  uUroy  in  respect  of  the  lands  held 
under  the  entail  executed  in  terms  of  the  Act  1882,  and  investi- 
ture following  upon  that  entail,  assoilzies  the  defenders  from  the 
whole  conclusions  of  the  libel  as  regards  these  lands  and  the  titles 
on  which  they  are  held,  and  decerns.  Finds  no  expenses  due  to 
either  party." 

In  his  note  to  this  interiocutor,  his  Lordship  says, — ^  Had  the 
whole  estate  stood  simply  under  the  investiture  of  1747,  whidi 
left  it,  according  to  the  decision  of  the  Court,  liable  to  adjudica- 
tion by  the  creditors  of  the  heir  in  possession,  the  Lord  Ordinary 
cannot  doubt  that  the  case  would  have  fidlen  under  the  enact- 
ments of  the  11th  and  12th  of  Her  Majesty,  cap.  36 

The  defect  here  occurs  in  the  investiture,  but  it  renders  the  entail 
ineffectual,  as  regards  all  the  leading  prohibitions,  and  the  case  is 
clearly  within  the  intendment  of  the  statute,  as  well  as  under  its 
letter, — ^the  object  of  the  enactment  being  to  make  it  unnecessary 
for  the  heir  in  possession  to  accomplish  his  purpose  at  a  loss,  and  per 
ambages^  but  to  enable  him  to  deal  with  the  estate  at  once,  and 
fi«e  from  the  fetters  of  the  entail ;  when  by  sale  or  contraction  of 
debt,  or  the  alteration  of  the  order  of  succession,  he  might  have 
freed  himself  from  these  fetters.  In  so  far,  therefore,  as  the 
estate  stiU  stands  on  that  wvestUiirey  the  pursuer  is  entitled,  under 
the  statute,  to  decree,  in  terms  of  the  declaratory  conclusions  of 
the  summons." 

As  to  the  excambions,  the  Lord  Ordinary  was  of  opinion,  that 
they  ^  cannot  be  held  to  have  altered  the  investiture  of  1747, 
upon  which  prescription  had  ran,  or  raised  by  inference  a  new  in- 
vestiture, conform  to  the  entail  of  1745,  and  freed  from  the  iatal 
objection  resulting  from  the  variance  between  the  entail  and  the 
investiture  of  1 747.    The  excambion  was  plainly  not  intended  to 


No.  401.  COURT  OF  SESSION.  1131 

have  any  such  consequences*    Its  object  was  simply  to  substitute  jaiy  so.  1^62. 
one  portion  of  land  for  another,  without  otherwise  altering  the    ^^^v^^ 
titles,  or  their  legal  import ;  and  the  construction  of  the  contract  „,  Ci^g-  ^ 
and  judicial  proceeding,  plainly  warrants  this,  and  no  other  con-l^^o^^  ^ 
elusion,  that  the  lands  taken  in  excambion  must  be  held  exactly 
as  the  lands  given  in  excambion  were  held.    If  any  obligation 
beyond  this  was  contracted  by  the  clause  binding  the  heir  to  exe* 
cute  and  register  a  new  deed  of  tailzie  of  those  landsy  the  Lord 
Ordinary  thinks  the  pursuer  would  be  well-founded  in  his  con- 
clusions of  reduction ;   because,  considering  that  the  entail  of 
1745  had  been  extinguished  by  prescription,  and  that  prescription 
had  run  upon  the  titles  of  1747,  and  the  entail  embodied  in  them, 
the  heirs  in  possession  between  1814  and  1845  were  not  entitled 
to  make  any  transaction  under  the  statutes,  by  which  an  extinct 
entail  could  be  revived,  different  from  that  upon  which  the  estate 
then  stood*** 

In  regard  to  the  entail  of  1832  :  ^^  At  the  time  of  passing  this 
statute,  and  of  acting  under  it,  all  the  parties  were  no  doubt  in  the 
belief  that  the  investiture  in  1747  had  correctly  followed  the  deed 
of  entail,  that  there  was  no  fatal  variance,  and  that  the  lands  were 
not  subject  to  adjudication  at  the  instance  of  the  creditors  of  the 
heir  in  possession*  The  consequences  of  the  Act  the  10th  and 
1 1th  of  her  Majesty,  were  not  at  all  anticipated.  The  effect  of 
the  private  Act  undoubtedly  has  been  to  make  a  strict  entail  of 
the  lands  in  schedule  A,  and  that  by  a  new  and  eeparaJte  deed  of 
entaUy  recorded  in  the  Register  of  TaUziee^  and  followed  hy  a  correct 
investiture.  The  Lord  Ordinary  thinks  that  this  entail  must  receive 
effect.  It  is  executed  directly  by  authority  of  Parliament ;  it 
is  complete  in  itself,  duly  recorded,  and  followed  by  an  inves- 
titure to  which  no  exception  can  be  taken.  No  reduction  is 
brought  of  the  Act  of  Parliament,  and  the  Lord  Ordinary 
ventures  to  think  that  such  a  reduction  would  be  incompetent 
and  absurd.  But  the  Act  of  Parliament  subsisting,  the  Lord 
Ordinary  can  see  no  ground  on  which  to  challenge  the  validity 

of  the  new  entail  of  1832 

•  .  .  The  pursuer  proposes  to  reduce  the  entail  of  1832,  or  the 
investiture  following  upon  it,  so  as  to  make  it  correspond  with  the 
defective  investiture  of  1747.  This  cannot  be  done  in  the  &ce  of 
the  statute.  While  the  statute  stands  good,  the  entail  of  1832 
must  stand  good ;  and  the  statute,  and  what  follows  upon  its  au- 
thority, cannot  now  be  affected  by  any  misapprehension  in  the 
preamble,  which  had  been  proved  to  the  satisfaction  of  Parlia- 
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July  flo.  1862.  ment    Eren  considering  the  Act  as  a  Pariiamentary  ccmtrad 

^''^^^''^    between  the  parties,  the  heir  in  possession  and  the  keinHRibstitiite 

vTc^a^  of  entail,  it  is  impossible  now  to  saj  what  may  hare  influenced 

bame,  Ac      ^^  consents  of  some  of  the  snbstitutesi  or  whether  they  may  not 

have  seen  the  danger  to  which  the  estate  was  exposed,  and  so 

consented  to  an  arrangement  which  wonld  make  a  part  of  it 

secore.'* 

Both  parties  reclaimed. 

Dundasj  and  the  Dean  of  Faeultyj  argued  for  the  pursuer,  and 
referred  to  the  case  of  Hope  Vere  (of  Craigiehall)  v.  Hope^  5th 
March  1833, 11  Shaw,  520,  called  the  Craigiehall  case. 

Murej  and  the  SoUcitor-Generaly  for  the  defenders. 

The  CouBT  (LoBD  Justice-Clebs,  Lords  Medwtn,  Cock- 
BUBN,  and  Mubr^t)  agreed  in  opinion  with  the  Lord  Ordinary 
as  to  the  entail  held  under  the  Private  Act  of  1832,  and  so  fiur 
adhered,  but  differed  from  the  view  taken  in  his  interlocutor  as  to 
the  lands  held  under  the  investiture  of  1747 ;  and  as  to  the  lands 
held  under  the  contracts  of  ezcambion,  carried  through  in  virtue 
of  the  Montgomery  and  Rosebery  Acts.  The  prescription,  as  it 
was  called,  that  had  passed  upon  the  investiture  of  1837,  had  not 
the  effect  which  the  Lord  Ordinary  supposed.  It  was  important 
to  observe  that  this  case  was  to  be  viewed  as  one  inter  luxredes ; 
and  from  the  nature  of  the  writs  and  evidents  constituting  the 
title  to  the  estate,  the  heirs  of  entail  continued  bound  by  the  deed 
of  1745.  There  was  throughout  a  reference  and  adoption  of  that 
entail.  The  charter  of  sale  of  1747  recognises  that  entail,  as 
contained  in  the  conditions  and  obligations  on  which  the  estate  is 
to  be  held.  Each  heir  is  taken  bound  in  express  words  to  insert 
in  his  title  all  the  conditions,  limitations,  clauses  irritant  and  re- 
solutive, contained  in  the  entiul  of  1745.  The  obligation  contained 
in  the  charter  of  sale  had  been  for  a  long  time  disrqpirded,  but 
still  the  obligation  itself  had  always  been  kept  up.  No  right  to 
violate  a  condition  of  a  title  can  be  acquired  by  the  practice  of 
violating  it  for  40  years  and  upwards,  especially  when  it  is  a 
question  inter  hoeredesy  as  was  the  case  here ;  nor  was  any  case 
referred  to  sanctioning  such  a  principle.  In  the  CraigiehaU  case 
the  whole  matter  turned  on  the  important  and  undoubted  fact, 
that  two  tities  or  deeds  of  entail  which  differed  from  each  other, 
though  the  contrary  had  been  supposed,  were  referred  to — and  it 
was  a  question,  to  which  was  the  possession  to  be  ascribed,  and 
under  which  was  the  tide  actually  made  up.   Here  there  was  only 
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one  entail^  and  vre  have  no  adverse  title ;  every  renewal  of  the  ^^^Y  ^^-  ^^^2. 
mvestitnre,  every. act  of  Ae  heirs,  even  in  their  excambions,  ^®^®' CuBdrhame 
expressly  to  the  original  entail  as  the  subsisting  title  under  which  v.  Cmung- 
the  estate  is  held  by  each  heir.  It  is  thus  recognised  by  each.  ^™^  * 
No  other  title  is  set  up.  Prescription,  then,  there  is  not,  against 
that  deed  of  tailzie.  As  in  a  question  between  heirs,  then,  there 
is  really  no  ground,  when  the  titles  are  careftilly  examined,  for  the 
assumption,  that,  after  forty  years,  the  heir  in  possession  was  firee 
from  any  obligation  in  regard  to  the  entul,  and  the  other  heirs 
entitled  to  object  to  and  set  aside  deeds  which  brought  the  lands 
acquired  by  excambion  correctly  under  the  fetters  of  the  taOzie. 
The  heirs  in  possession  could  not  prescribe  against  the  obligation 
contained  in  their  own  titles,  and  against  the  deed  of  tailzie  under 
which  their  investitures  were  completed.  This  undoubtedly  applies 
to  all  the  lands  acquired  under  the  excambions.  Attend  to  these 
contracts.  Take,  for  instance,  the  one  in  May  1819.  It  distinctly 
recognises  the  entail  1745,  by  declaring  that  the  lands  given  off 
from  the  entailed  estate  are  to  be  free  from  the  prohibitory,  irri- 
tant, and  resolutive  clauses  of  the  deed  of  entail,  dated  3d  August 
1745,  and  recorded  in  the  Record  of  Tailzies  10th  August ;  and 
then  the  proprietor  of  the  other  lands  to  be  exchanged  dispones 
them  in  favour  of  the  heirs  under  the  disposition  and  deed  of  en- 
tail, ^^  of  the  date  and  registration  above  written,  and  with  and 
under  the  whole  prohibitory,  irritant,  and  resolutive  clauses,  con- 
ditions, provisions,  and  restrictions  therein  specified,"  and  ^  which 
lands  and  others  are  in  all  time  coming  to  be  a  part  of  the  said 
entiuled  estate  of  Craigends,  and  are  to  be  liable  to  all  the  condi- 
tions, prohibitions,  clauses  irritant  and  resolutive,  contained  In 
said  tailzie  ;"  that  is,  the  tailzie  1745,  so  often  referred  to  through- 
out in  the  history  of  the  transmissions  of  these  lands  of  Craigends, 
and  the  dealings  of  the  various  heirs  with  the  same.  Now,  this 
seems  to  be  as  strong  a  reference  to  the  entail,  under  which  alone 
it  can  be  held  that  the  estate  was  an  entailed  estate,  as  the  deed 
executed  under  the  Act  of  Parliament.  It  is  to  be  held  under 
the  conditions  in  the  entail — not  those  contained  in  the  inaccurate 
investiture,  but  in  the  original  entail,  when  viewed  as  a  subsisting 
deed  inter  hceredes.  Against  what  appears  thus  on  the  face  of 
their  own  title,  there  can  be  no  prescription.  Hence,  when  the 
excambed  lands  are  declared  to  be  a  portion  of  the  entailed  estate, 
the  heir  in  possession  cannot  succeed  against  the  substitute  heirs 
to  have  it  declared  that  he  holds  them  in  fee-simple. 

No.  XXXVIII. — ^VOL.  I.  3  £ 
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Jul/  20. 1852.     The  CouBX  therefore  pronounced  the  following  iaterlociitor  :— 
'^V^         ^^Befiise  the  reclaiming  note  presented  by  the  late  Willum 

V.  Caning-  Ciininghame,  Benior,  of  Craigende,  and  now  insifited  in  by  his  tnis- 
^  ^'  tees,  who  were,  sbted  on  his  death,  and  adhere  to  the  interlocntor 
of  the  Lord  Ordinary,  so  £bu:  as  complained  of  by  said  redaimiDg 
note ;  and  on  the  reclaiming  note  for  William  Cunixigliame,  jun^ 
of  Craigends,  and  his  curator,  alter  the  interlocutor  of  the  Lord 
Ordinary,  so  &r  as  regards  the  lands  held  under  the  diflPerent  con- 
tracts of  ezcambion  carried  through  in  virtue  of  the  statutes  10 
Geo.  ni.,  c.  51,  and  6  and  7  Will.  IV.,  c.  42 ;  and  as  to  these 
lands,  and  to  the  titles  on  which  they  are  held,  assoilzie  the  de- 
fenders from  the  whole  conclusions  of  the  libel^  and  deoem ;  and 
quoad  uUroy  reftise  the  prayer  of  the  said  recliuming  note/' 

Shepherdy  Orant^  and  Cuihherlsony  W.S.,  Agents  for  Pursuer. 
Jokn  A.  Robertsanj  S.S.C.9  Agent  for  Defenders. 
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AoTio  de  Communi  dividundo.    See  pro  indiviso  Proprietors,  -  -     259 

Action,  partial  success  in.  See  Process,  .....  768 
Adherence,  mode  of  Proof  in  Divorce  when  Date  of  Decree  awanting.     See 

Process,  -...-..--98 
Adjudication,  Parliamentary  Trust  no  bar  to.    See  Process,  -  -    115 

Admission  of  Procurators  in  Glasgow.    See  Procurators,       .  -  .    222 

Adicission-Ddtt  for  Solicitors  and  Law-Agents  under  Act  55  Geo.  III.,  c. 

184,  Contravention  of.     See  Solicitors  and  Law-Agents,      ^  -  -     130 

Advertisement  of  Funds  due  to  an  absent  Party.    Craven  v.  M^Einlay,  15th 

July  1852, 1067 

Advocation— Case  remitted  to  Sheri£f  for  Findings.  See  Process,  -  -  369 
remit  back  to  Lord  Ordinary  for  Findings  in  his  Interlocutor. 

See  Process,         ........    372 

incompetency  of.    See  Process,  -  -  -  -    796 


Affidavit  before  Scotch  Justice  of  Peace  resident  in  England,  good  in  appli- 
cation to  sell  Entailed  Estate.     See  EntaU  {Sale),  -  -  -  -    842 

■ in  application  to  sell  entailed  lands  not  invalidated,  although  taken 

before  a  Justice  of  the  Peace  who  was  the  husband  of  one  of  the  respondents 
in  the  application,  his  jus  mariti  being  excluded,  and  he  being  therefore  held  to 
have  no  personal  interest  in  the  application.    See  Entail,  -  80, 19^ 

refused,  on  account  of  signature  being  tampered  with.   See  Process,    465 


Agent,  liability  of,  for  failure  to  do  Diligence.    Hume  v.  Baillie,  29th  May 
1852, 766 

expenses  to,  in  Divorce.     See  Eapenses,        ...  -     773 

'  '  sisting  himself  as  a  Party.     See  Process,        -  -  -         432, 796 

liability  of,  for  Expenses.     See  Process,         -  -  -  .    844 

liability  of,  on  Bankruptcy  of  Principal.     See  Principal  <md  Agent,      -     852 
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Agent,  liability  of,  for  Loss  on  account  of  Malversation.  SeeHeriiable  Loan,  166 
.  ,  decree  for  Expenses  in  name  of.     See  Procefs^  ...  1059 

-    .         in  nvhose  name  Decree  for  Expenses  has  been  pronounced  maj  pursue 

Cautioner  for  Messenger,  for  irregular  diligence,     .  -  .  -     327 

Agent  and  Client.    See  Process,    ------    432 

A  Client  is  entitled  to  have  an  Agent's  Accounts  taxed  even 

after  the  lapse  of  a  time.     Henderson  v.  Jackson,  16th  July  1852,  -  1068 

liability  of,  for  Failure  to  do  Diligence.     Hume  t;.  Baillie 


29th  May  1852, 766 

right  of,  to  Expenses  incurred  before  raising  the  Action.    See  jBccpenses,     737 

right  of,  to  a  factor's  fee.     See  Trusty  ...  -     583 

Edinburgh  and  local,  how  payments  to  be  imputed  for  Accounts  of. 

disburser— Title  to  pursue  Cautioner  for  Messenger— An  agent  disburser. 


in  whose  name  decree  has  gone  out  for  expenses  in  an  action  against  a  mes- 
senger who  has  done  irregular  diligence,  and  against  the  party  at  whose  in- 
stance the  diligence  was  done,  is  entitled  to  recover  from  the  cautioner  of  the 
messenger.     Cullen  v.  Dykes,  27th  January  1 852,  .  .  -     327 

Agent's  Bight  to  sist  himself  as  a  party  to  recover  Expenses.     See  Process,   -    432 
See  Law-Agents,  --------     718 

payments  between  Edinburgh  and  local,  how  imputed.       See  Law 

Agent,      ---------     718 

hypothec  extends  over  expenses  decerned  for,  but  not  over  the  subject 


matter  of  the  SuiL     See  Process,  .....  1059 

Aggravations,  mode  of  Libelling.     See  Indictment,  -  -  48,  359 

Agbbehent  contrary  to  Statute,  effect  o£     See  Raalway,        -  -  -     619 

Alienage  of  Heirs  substitute  in  an  Entail,  Consents  to  Disentail.     See  Entail,     859 
Aliment  to  Younger  Children.      Aitkenhead  v,  Aitkenhead,  2d  March 

1852, 532 

AuMENTART  PROVISION— Arrestment  of.— Circumstances  in  which  held  that  an 
annuity  contained  in  a  bond  by  the  present  possessor  of  an  entailed  estate, 
granted  to  the  next  heir  as  a  condition  of  his  consenting  to  disentail,  could 
not  be  arrested,  it  being  declared  alimentary.  Lewis  v,  Anstruther,  10th 
June  1852,  ...-..--     819 

Alvbus  of  Navigable  Biver,  Property  in.     See  Proctrty,        -  -  -     644 

Ahendment  of  Libel.     See  Process,  -  .  .  .  .        373,1012 

of  Petition.     See  Petition,  -  -  -  -  -     804 

Antenuptial  Contract.— An  absolute  conveyance  to  a  wife,  by  antenuptial 

contract,  of  the  household  furniture,  will  not  entitle  her  to  rank  along  with 
her  husband's  creditors  on  his  sequestrated  estate,  during  his  life,  for  the 
value  of  the  furniture.     Darling  v.  Mein,  20th  December  1851,      -  -     233 
Apparency,  improvements  executed  during.     See  Improvements,        -  -    980 
Appeal,  competency  of,  before  Trial.     See  Process,               -            -            -     142 
interim  execution  pending.— Circumstances  in  which,  pending  an  ap- 
peal to  the  House  of  Lords,  the  Court  made  an  interim  appointment  of  judi- 
cial &ctor  on  the  estates  of  a  company,  and  with  power  to  wind  up  its  afiairs. 
Young,  Petitioner,  11th  March  1852,         -            -            -            -            -     639 

interim  execution  pending.     Young,  Petitioner,  25th  May  1852,      -     732 

leave  to.  —  Leave  to  appeal  against  a  judgment  on  the  relevancy 


granted.     North  of  Scotland  Banking  Co.  t;.  Thomson,  19th  June  1852,  904 

refusal  of  Bight  of.     See  Process,      -            -             -             -             -  62 

48  Geo.  III.  c.  151,  sec.  17.     Young,  Petitioner,      ...  639 

from  Sheriff's  Judgment  in  Sequestration,  expense  of.     See  Expenses^  287 


Apprehension  and  detention  without  warrant    McDonald  r.  Lyon  and  Main, 
{Justicutn/),  8th  December  1851,    -  -  -  -  -  -     129 

and  Trial  of  Accused  Parties  without  service  of  Complaint. 

See  Police  Act,     -  -  -  '  -  -  -         242, 489 
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Approbate  and  Reprobate.     See  Trusty        -----     236 
Arbiteb  skilled,  powers  of  deciding  without  leading  Evidence.     See  Submu^ 
siouj         --------  -     ^01 

irregular  conduct  of.     See  Submission^         -  -  -  -     501 

powers  of.     See  Arbitration,  -----      931 

Arbitsation,  Construction  of  clause  of,  in  railway  contract.— A  railway  com- 
pany entered  into  a  contract  with  B.  and  Co.,  by  which  the  latter  were  to 
supply  the  railway  company  with  certain  specified  materials  for  the  railway, 
or  such  further  quantity,  more  or  less,  as  the  company's  engineer  should  re- 
quire ;  and  both  parties  aj^jeed  to  refer  to  G.,  all  disputes  ^^  regarding  the  true 
interest  and  meaning  of  any  of  the  provisions  therein  before  written,  or  regard- 
ing the  quantity,  state,  and  condition  of  the  materials  thereby  contracted  for, 
or  the  quantities  that  might  require  actually  to  be  furnished  by  the  said  B.  and 
'  Co.,  and  generally,  all  disputes  and  differences  in  any  way  connected  with, 
or  arising  out  of  the  execution  of,  or  failure  to  execute  the  work  thereby  con- 
tracted for  i^—Heldj  (affirming  the  decision  of  the  Court  of  Session),  that  the 
arbiter  had,  under  the  above  submission  clause,  power  to  determine  the  ques- 
tion, whether  upon  the  true  meaning  of  the  contract,  the  railway  company 
were  bound  to  take  from  B.  and  Co.  all  the  materials  they  required  for  this 
railway ;  but  held  also,  (reversing  in  this  respect  the  decision  of  the  Court  of  Ses- 
sion), that  the  arbiter  had  no  power  to  assess  damages  consequent  upon  the 
railway  company  refusing  to  take  such  materials  from  B.  and  Co.  Aber- 
deen Railway  Company  v.  Blaikie  and  Others,  17th  June  1852,  -  -  931 
Abeears  of  Rent,  to  whom  belong.  See  Heir.  -  -  -  -  10 
Arrestj&ent  during  Dependence.    See  Issue,             -             .             .  .     474 

loosing  of,  on  Caution.    See  Inhibition,  .  -  .     593 

competency  of.     See  Agent  and  Client,  -  -  -     jgg 

jurisdictionis  fandandce  causa^  Necessity  of.     See  Jurisdiction,  -     779 

of  Alimentary  Provision.     See  AUmeniary  Provision,         -  -     819 


AssKSSMEKT,  Apportionment  o£     See  Poor  Law^        -  -  .  .     4^2 

for  Poor  on  Manse  and  Glebe.     See  Poors*  Assessment,    -  -     890 

for  Poor,  Damages  against  Collector  of.     See  Poor  Assessment,     -     422 

for  Poor,  double  or  single  Rating  for.     See  Poms*  Rates,  -     651 

for  Poor  on  Means  and  Substance,  and  place  where  Assessable. 

See  Poor  Law  Act,  -----      202,  205,  206,  207 

Assignation  of  Improvement  Debt.     See  Entail,      ....     458 

and  Arrestment,  Competition  between.     See  Contract,    -  -     269 

Assignee,  Oath  of,  as  to  being  onerous.     See  Onerous  Assignee,  -  -     288 

right  of,  to  reduce  a  Disposition.     See  Process,       -  -  -    492 

Assize,  tholing  of,  bars  a  Second  Trial  for  the  same  Offence.     See  Justiciary 

Court,       ---...-.-  1037 
Association,  application  for  interdict  by  member  of  committee  against  carrying 

out  resolutions  of.     See  Suspension  and  Interdict,     -  -  -  -      91 

AssYTHEMENT,  evidence  competent  in  action  for.     See  Evidence,         -  -    296 

and  Damages — Issue  to  be  tried  in  action  for, — ^Terms  of  on  issue 

approved  of  in  an  action  of  assythement  and  damages  against  the  proprietor 
of  a  colliery  and  of  iron  works  for  the  death  of  one  of  his  workmen,  where 
the  defender  pleaded  he  was  not  liable,  in  respect  that  the  works  were  under 
the  management  of  other  workmen,  and  a  contractor  of  competence  and 
skill.     Marshall  v.  Omoa  and  Cleland  Iron  and  Coal  Company,  1 1th  De- 
cember 1851,       -  -  -  -  -  -  -  -146 

Auditor's  Report  on  Fees  to  Counsel.     See  Expenses,  -  -  .    737 

AttHENTiCATioN  of  Register  of  Shareholders,  and  Minutes  of  Meeting  under 
8  and  9  Vict.,  c.  1 7.     See  Railway,  -----     749 

of  minutes  of  Presbytery.     See  Church  Courts,         -  -     824 
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Bakk  on  which  the  loss  of  a  letter  of  credit  paid  on  a  forged  draft  falls.    See 

LettaT  of  Cr^t,  .----.-.  347 
Bankrupt,  protection  to  witness  who  is,  and  beyond  the  jurisdiction  of  the 

Court,      --.--...-     152 

Act,  6  and  7  Will.  IV.  c.  56,         -  -  -  -  -    800 

Act,  1696,  c.  5,  Bankruptcy.     Where  a  security  had  been  granted 

on  the  eve  of  bankruptcy  in  implement  of  a  letter  of  obligation  granted  prior 
to  the  date  of  constructive  bankruptcy : — HM  that  such  security  was  redu- 
cible under  the  Act  1686,  -  -  -  -  -  -174 

Act,  2  and  8  Vict,  c  41,        -  -  -  400,  427,  465,  514 

a  trustee   on   a  sequestrated  estate  raised  a  reduction   of  deeds 


upon  the  Act  1621,  c.  18,  and  at  common  law,  as  granted  by  the  bankrupt, 
without  value,  to  a  conjunct  and  confident  person,  in  contemplation  of  bank- 
ruptcy, and  in  defraud  of  creditors : — Hdd  not  necessary  to  put  insolvency 
at  the  date  of  granting,  into  the  issues ;  and  form  of  issues  approved  of. 
M'Cowan  v.  Wright,  29th  June  1852,        -  -  -  -  967 

examination  of,  as  a  witness  under  1 5  Vict.  c.  27.  See  SequestreUionj      965 

examination  of,  in  Sequestration.     See  Sequestration,  -  •«     400 


estate. — ^In   the  election   of  a  trustee  on  a  bankrupt  estate,   the 

mother-in-law  of  the  bankrupt  claimed  to  vote  on  a  promissory  note,  payable 
at  sight,  and  which  had  been  presented  by  her  three  days  before  the  bank- 
ruptcy, and  noted  for  non-payment.  The  affidavit  contained  no  statement  of 
the  circumstances  under  which  it  was  granted,  or  of  the  manner  in  which  the 
debt  arose : — Held  that  the  document  was  not  such  as  would  entitle  to  a  vote. 
Halliday's  Sequestration,  12th  June  1852,  -  -  -  847 

Estate,  uplifting  of  Dividends  on  Mandate.     See  Repetidon,  -       83 


Bankruptcy,  recourse  of  credilora  in.     See  Frincipal  and  Agent,        -  -     852 

■ A  creditor  on  a  bankrupt  estate  had  acceded  to  a  composition 

arrangement,  and  admitted  that  he  had  received  payment  of  a  sum  about 
equal  to  the  composition  effeiring  to  his  debt ; — Question,  whether  the  sum 
so  received  was  to  be  held  as  a  payment  under  the  composition  contract 
Shanks  v.  Gallon  and  Anderson,  2l8t  November  1851,       -  -  -       39 

of  Principal,  Factor's  right  of  retention  on.     See  Principal  and 


Agent,      ---------  1016 

liability  of  newspapers  for  omission  of  designation  in  notice  of. 


See  Damages,         -.---.--     521 

of  Trust  Estate,  how  beneficiaries  may  protect  their  interest  in 


case  of,     ---------     741 

letter  of  obligation  granted  for  discharge  in,  held  illegal.      See 


Letter  of  Obligation,  «------     745 

of  a  tenant,  competency  of  interdict  to  stop  possession  of  lease. 


on.     See  Lease,     --.-----     783 

A  merchant  in   Riga  bought    and  shipped  flax    for    certain 


merchants  in  this  country,  in  compliance  with  their  order.  To  pay  for  this 
flax  he  borrowed  L.IOOO  from  a  Riga  firm,  and  in  security  of  this  advance, 
he  placed  in  their  hands  bills  drawn  on  his  agents  in  London,  and  also  en- 
dorsed to  them  the  bill  of  lading.  In  a  few  days  thereafter  he  died  bank- 
rupt In  favour  of  his  London  agents  he  had  drawn  bills  on  his  constituents 
in  this  country  for  the  price  of  the  flax.  These  bills  were  paid  when  due ; 
but  his  agents  refused  to  honour  the  drafts  in  favour  of  the  Riga  firm : 
Circumsttjinces  in  which  Held  in  a  competition  between  the  drawees  and  the 
Riga  firm  as  to  the  value  of  the  cargo,  that  the  indorsee  of  the  bill  of  lading 
possessed  a  preferable  title  over  the  other  creditors.  Balfour  v.  Laing  and 
Others,  3d  March  1 852,     -  -  -  -  -  -  -     542 
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Bankruptct,  question  whether  it  is  competent  to  appeal  to  the  Sheriff  from 
a  judgment  of  the  Commissioners  pronounced  in  auditing  the  trustee's  ac- 
counts, without  first  appealing  to  a  general  meeting  of  the  creditors. 
Before  answer,  an  ordinary  general  meeting  of  the  creditors  appointed  to  be 
held,  to  consider  and  resolve  anent  those  accounts,  and  the  resolutions  to  be 
reported  to  the  Court.     Gunn  and  Clark  v.  Smith,  3d  March  1852,  -     536 

Babback  Ground,  assessment  for  poor  on.    See  Croum^        -  -  -     291 

BENEFiciARr,  right  o^  to  first  jiear's  proceeds  under  will.    See  Executor^         -     868 

powers  of  trustees  in  making  investments  for.     See  Trusty  -     132 

— • under  a  trust  settlement,  right  of  to  dispone  share.     See  Trust,       235 

Beneficiaries,  how  thej  maj  protect  their  interest  in  caae  of  bankruptcy  of 
trust  estate.     See  Trusty    -  -  -  -  -  -  -     741 

Bigamy,  relevancy  of  Indictment  for.    See  Indictmeni^  ...    306 

Bill. — Circumstances  in  which  held  that  the  onerosity  of  a  bill  which  had  been 
granted  as  per  agreement  was  established  by  the  holder's  deposition  on  a 
reference  to  oath.    Soutar  v.  Soutar,  5th  December  1851,  -  -     110 

onerous  holder  of. — A  suspension  of  a  charge  on  a  decree  for  the  con* 

tents  of  a  bill,  on  the  ground  that  it  was  partly  accepted  for  the  accommoda- 
tion of  the  holders,  at  the  request  of  their  traveller,,  refused,  as  this  could 
only  be  established  by  writ  or  oath  of  the  holders.     Cargill  v.  Grould  and 
Company,  6th  February  1 852,      -....-     374 
A  party  who  indorsed  for  the  accommodation  of  the  drawer,  a  bill  which 


was  discounted  with  a  bank,  and  retired  by  the  indorser,  Juld  entitled  to  re- 
cover from  the  acceptor,  although  he  alleged  that  he  had  accepted  for  the 
accommodation  of  the  drawer.  Beveridge  v.  Liddell,  and  Co.,  14th  January 
1852,  .-..--.-    259 

specially  endorsed,  may  be  ranked  for  by  drawer  though  not  served. 


See  Trustee,  .-.-...  514 

—  suspension  of  charge  on,  passed  without  caution.     See  Suspensionj  -       17 

charge  on,  allowed  to  be  produced  afler  record  closed.     See  Charge^  1086 


Bill-Chamber,  jurisdiction  of.    See  Process,  ....     370 

commission  to  take  oath.  Interlocutor  blank  as  to  commis- 
sioner's name.     See  Interlocutor^    -  -  -  -  -  -       25 

reclaiming  note  from,  may  be  enrolled  in  either  Division  of 


the  Court.     See  Process,    -  -  -  -  -  -  -     249 

objections  to  Reclaiming  Note  for  want  of  appendix  repelled. 


See  Process,  --.....-     716 

Bill  of  Exceptions,  effect  of  reference  in,  to  documents  not  authenticated  by 
the  signature  of  the  Judge.     See  Letters  Missive,     ....     677 

addition  made  to,  by  Judge.     See  Jury  Trial,     -  -     160 

Bill  of  Lading,  preferable  title  to,  on  bankruptcy  of  shipper.   See  Bankruptcy,     542 
Birth  of  Heir  during  proceedings  for  disentail,  intimation  of,  -  -     792 

Bond  for  gambling  debt,  charger  on,  not  bound  to  prove  consideration  for  which 
the  Bond  granted.     See  OambUng  Debt,     -  -  -  -  -     160 

A.,  and  his  second  son  C.,  bound  themselves  conjunctly  and  severally 

for  a  sum  of  money  borrowed  by  them.  Circumstances  in  which  Held  that 
the  sum  in  the  bond  was  a  proper  debt  of  C, — that  as  such  it  formed  a 
burden  on. an  estate  to  which  his  son  succeeded  as  heir  of  provision  to  his 
grandfather  A.  (by  whom  the  estate  had  been  burdened  with  C.'s  just  and 
lawful  debts), — ^that  C.'s  son  was  thus  liable  for  the  debt,  and,  as  heir  of 
provision  of  his  grandfather  A.,  was  not  liberated  by  a  supersedere  of  payment 
granted  by  the  creditor  in  the  bond  to  A.'s  heir  of  line  as  primary  debtor 
under  the  bond.     Stewart  v.  Campbell,  6th  February  1852,  -  -    379 

of  provision  to  younger  children  must  be  taken  in  favour  of  the  parties 


having  right  thereto,         -  -  -  -  -  -  -916 

Bonded  Creditors,  ranking  of.     See  Road  Trusts,       ...  -     324 
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Breach  of  Interdict,  complaint  of,  cannot  be  enlarged  on  revisal.    See  Processj    917 

ofTnist,  Liability  of  Trustee  for.    See  Trtwtoe,         -  -  -     926 

Broker  not  bound  to  register  transfer  of  Railway  shares.  See  Railway  Shca^^  411 
Brokerage. — A  broker  purchased  certain  railway  shares  in  terms  of  his  in- 
structions. His  constituent  allowed  the  setUing  day  to  pass  without  a  re- 
mittance, and  afterwards  communicated  the  name  of  a  third  party  as  the 
principal  in  the  transaction : — Held  that  the  broker  was  entitled  to  sell  the 
shares  for  his  own  relief,  and  that  the  party  who  actually  employed  him  was 
liable  in  the  balance  of  the  price.     Cairns  v.  Drummond,  5th  March  1852,      566 

Where  a  broker  transacted  with  two  different  firms,  and  in  the 

course  of  these  transactions  furnished  to  the  one  firm  goods  supplied  by  the 
other  firm  on  his  order: — Held  that  he  could  not  be  considered  as  the 
creditor  for  these  goods  as  regards  the  firm  to  whom  they  were  furnished,  so 
as  to  entitle  that  firm  to  plead  compensation,  but  that  the  firm  that  actually 
supplied  the  goods  were  the  real  sellers  and  the  creditors  of  the  receiving 
firm.     Young  and  Son,  v.  Liddell,  Brownlee,  and  Co.,  10th  March  1852,     -     605 

Burgh  Electiok,  8  and  4  WilL  IV.  c.  76. — Held,  on  construction  of  this 
statute,  that  the  provost  of  a  royal  burgh  holds  office  for  three  municipal  and 
not  for  three  natural  years ;  that  on  ti^e  expiry  of  the  three  years,  he  goes 
out  of  office  both  as  councillor  and  as  provost,  on  the  first  Tuesday  of 
November,  the  day  fixed  by  the  statute  for  the  annual  election  of  councillors. 
Therefore  an  election  of  councillors,  and  subsequent  election  of  magistrates, 
dec.,  following  thereon,  declared  null,  and  reduced,  in  consequence  of  the 
former  provost  who  went  out  of  office  on  the  first  Tuesday  of  November 
1847  having  illegally  presided  at  and  declared  the  result  of  the  annual  elec- 
tion of  councillors  on  that  day.  Whyte  v.  Scott  and  Others,  26th  November 
1851,  67 

Police  Court,  procedure  before.     See  Police  Ad,        -  -  -    242 

Bursars,   mode  of  trying  the  question  of  right  of  appointment  of.    See 

MoTixfi4xUion^  •.-.---•     901 


Calls  for  shares  of  Joint  Stock  Company,  liability  for.     See  JairU  Stock 
Company^  ».-----  -43 

action  for,  against  shareholders  not  lost  by  cancellation  of  shares.    See 

Railwcaf,  -.------  -749 

liability  for,  before  recording  transfer  of  shares.    See  BaHway  shares^   -        7 


Cancellatiok  of  shares  does  not  free  the  holders  from  liability  for  oalls  at  the 

date  of  cancelling.     See  Railway<t  .....    749 

Caption  for  return  of  process,  suspension  of.    See  Process^     ...    844 
Carriage  of  goods,  liability  of  carrier  for.    See  Railway^       ...    366 
Carrier,  liability  of,  for  carriage  of  goods.    See  Railway^      ...     366 
Caah  Credit,  discharge  of.    A  mercantile  firm  obtained  firom  a  bank  a  cash 
'  credit,  in  which  the  fiither  and  uncle  of  the  partners  were  cautioners.    The 
firm  having  subsequently  become  insolvent,  their  whole  estate  was  made 
over  to  a  trustee  for  their  creditors.    In  the  trust-deed  a  danse  was  in- 
serted, by  which  the  cautioners  became  bound  to  relieve  the  trust-estate  of 
all  claims  on  account  of  the  debt  due  under  the  cash-credit  bond. — HM, 
.   under  the  circumstances,  that  this  operated  as  a  discharge  not  only  of  the 
proper  company  debt,  but  of  all  claim  against  the  subsequent  acquirtfnda  of 
the  partners.     Sceales  v.  Wighton,  6th  March  1852,  ...     586 
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CAsrs  Omissionis.    See  Proving  of  Tenar^     -  -  -  -    Stii 

Caution,  bond  of,  in  Curatory.    See  Curatory^  -  -  -  -    979 

for  loosing  of  arreatment    See  Inhibition^    -  -  -  -    598 

bond  of,  dejudido  siatL    See  Fug<B  warrant,  -  -  .  -    911 

Caxttionary  Obligation.  Circumstances  in  which  a  cautioner  for  reot»  who 
was  also  law-agent  for  the  principal  debtor,  who  had  absconded,  'was  held 
liable  for  the  balance  of  rent  doe  bj  the  latter.  M'Ewan  v.  Donald,  28th 
May  1852,  -  -  .  -  -  -      '      -  -    756 

Cautioneb  for  Messenger,  liability  of.    See  Agent  Disburtery  -  -    S2f7 

Cebtifioate  for  Poors'  Roll  dispensed  with  where  no  Minister  of  the  Parish, 
and  remit  made  to  Sheriff  to  take  applicant's  declaration,   -  -  -    804 

- — and  character  of  applicant  for  benefit  of  Poors'  Roll,  not  requisite 

when  declaration  taken  by  the  Sheriff.     See  Poor^s  Roily     -  -  -  1042 

for  benefit  of  Poor's  Roll  by  Minister  and  Elders,  requisites  of  as 


to  character  and  credit.     See  Poor*8  Roll,    -  -  -  -  -    254 

Certification  from  Circuit.    See  Jmticiaryy  -  -  -  -    806 

Cessio— Title  to  Sue.  A  trustee  under  a  cessio  having  died,  a  meeting  of  the 
creditors  was  called  by  a  single  creditor,  and  appointed  a  successor  to  the 
original  trustee.  Held  that  the  appointment  was  good,  and  conferred  a  title 
to  recover  debts.    M'Alister  v,  M'Gregor,  2rith  June  1852,  -  -    941 

domicileof  petitioner  for.    See  Domicife,        -  -  -  -    800 

circumstances  in  which  refused.      MTarlane  v.  his  Creditors,   11th 

June  1852,  -.--.-.  -    841 

reclaiming  note  in,  need  not  be  printed.    See  Process,  -  -    ^05 


Chancery  Court  costs,  payment  of,  enforced    by  Court  of  Session.    See 
Foreign  Decree^     -------  -    136 

refusal  to  grant  commission  to  Masters  Extraordinary  in,  to  examine 

witnesses  and  havers  in  England.     See  Commissionj  •  -  -    221 

Charter  regulating  admission  of  Procurators.     See  Procurators,      -  -      22i 

Charge  allowed  to  be  produced  in  a  suspension  afler  closing  the  record,         -  10S6 
Charger's  designation  in  Suspension.    See  Process^  .  .  -    527 

Children,  provision  to.    SeeEntaily  -  -  -  -  -    SI  6 

Church  Courts,  Minutes  of.  In  a  reduction  at  the  instance  of  a  scliool- 
master,  to  set  aside  a  sentence  of  deposition  by  a  presbytery,  one  of  the 
grounds  of  reduction  was,  that  the  minutes  of  the  presbytery  were  not  duly 
authenticated,  although  it  appeared  that  the  mode  of  proceeding  adopted 
was  warranted  by  the  practice  of  the  Church  Courts.  Circumstances 
in  which  Held,  affirming  the  interlocutor  of  the  Court  of  Session,  that 
even  if  the  statute  1686,  c.  3,  applied  to  the  Courts  of  Presbyteries, 
(which  was  doubted),  there  had  been  a  due  compliance  with  it»  and  the 
minutes  were  sufficiently  authenticated : — Held  also,  that  the  appellant  could 
not,  in  the  circumstances,  object  to  the  right  of  the  presbytery  to  cancel  certain 
of  the  proceedings  complained  of.  Ferguson  v.  Skirving,  &c,  28th  May  1852,    824 

of  St  Bernards,  erection  of,  into  a  parish,      -  -  -  *      lo 

of  Tenandry,  erection  of  into  a  parish,  -  -  -  '    .la 

of  St  Columbas,  Glasgow,  erection  of,  into  a  parish,    -  -  - 

of  Poolewe,  erection  of,  into  a  parish,  .         .    - 

Circumvention  and  fraud,  form  of  issue  for  reduction  of  a  settlement^  on  the 

ground  of,  -------- 

Circuit,  certification  from.     See  Justiciary  Process,    -  -  -  '     qj 

Circumduction  of  time  for  leading  Proof.     See  Proof,  -  -  '     ll 


m 

109 

391 

806 


Citation  of  Tutors  and  Curators.     See  11  and  12  Vict  c.  86, 
of  a  Railway  Company,  warrant  of.     See  Process,   - 


876 
o3B 
179 


Claim  in  a  Sequestration,  Proof  of.     See  Sequestration, 

Closing  of  Record.    See  Process,       -  -  -  -  -      74, 6.^ 


Charge  allowed  to  be  produced  in  a  suspension  after, 


1086 
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CoDioiL  cancelled,  may  be  referred  to  in  explanation  of  trust  deed.  See 
Legacy  Duty,        --.--.--     553 

Collation.  Where  the  heir  at  law  had,  for  the  purpose  of  carrying  out  cer- 
tain family  arrangements,  been  decerned  executor-dative  to  the  deceased, 
and  had  intromitted  with  the  heritable  and  moveable  estate  i^held,  that  col- 
lation was  not  to  be  inferred,  and  action  against  the  heir  to  account  dis- 
missed.    M^Michan  and  Husband  v.  Mitchells,  12th  January  1852,  -     24& 

Collector  of  Poor's  Assessment,  damages  on  account  of  conduct  of,  dis- 
allowed on  account  of  mora.     See  Poor  Assessment,  -  -  -     422 

Commission  to  take  Proof.     See  Proof,         -  -  -  -  -       23- 

under  13  and  14  Vict.  c.  86,  sec.  49.    See  Process,      403 


to  take  deposition  of  a  witness  beyond  jurisdiction  of  the  Court. 


See  Jury  Trial,     ------.-     152 

—     ■         to  take  oath.     See  Interlocutor,  -  -  -  -       25 

refused  to  be  granted  to  a  Master  Extraordinary  in  Chancery. 


Ballinton  and  Mandatory  v.  Connon,  10th  Dec.  1851,         -  -  -     221 

Company,  dissolved  banking,  defenders  to  be  called  in  action  against  directors 

of.     See  Process,  -------     18& 

Companies'  Clauses  Act,  Contract  for  railway  furnishings.  See  Contract^  -  26 
Compensation,  not  pleadable  against  an  agent.  See  Brokerage,  -  -  605 
to  a  tenant  for  damages  done  by  railway  operations.     See 

Railway,  -  --------     775, 

right  of  factor  to  plead  on  principal*s  bankruptcy.     See  Princi- 


pal and  Agent,      --------  lOlG 

Competition  between  agent  and  trustee  of  principal     See  Principal  and  Agent,    1016 

between  assignee  and  arresting  creditor.     See  Contract,  -     26d 

between  the  creditors  and  indorsee  of  a  bill  of  Lading.     See 

Bankruptcy,  --------     542 

Complaint,  petition  and.     See  Damages.      -  -  -  -  -151 

Composition.     See  Bankruptcy,        -  -  -  -  -  -      81> 

Concurring  creditor  in  sequestration,  mode  of  procedure  when  bankrupt 
See  Sequestration,  -  -  -  -  -  -  -164 

Condescendence,  revisal  of.     See  Process,    -  -  -  -  -      22 

■  ofresnoviter,     ^e  Process,  -  -  -  55,271 

Confirmation,  as  executor-dative,  title  to  obtain.    See  Executor,       -  -    405 

Conskntino  Heirs,  designation  of.     See  Entail,        -  -  -  -       80 

Consequential  damage,  evidence  of.     See  Evidence,  ...     104^ 

Consignation  held  to  supersede  the  necessity  of  a  Reclaiming  Note.     See 

Suspension,  -  -  -  -  -  -  -  -51 

Consigned  money,  the  price  of  trust  property,  application  of.     See  Trust,       -     464 

■  petition  to  apply.     See  Entail,        -  -  -  -     792 
to  what  part  of  expense  of  uplifting,  heir  of  entail  entitled  to. 

See  Lands  Clauses  Act,     -  -  -  -  -  -  -86 

authority  to  uplift.     See  Entail,      -  -  -  -     919 


CoNSiSTORiAL  Summous,  Signeting  of.     See  Process^  -  -  -  209 

Construction  of  foreign  deeds.     StQ  Foi^eign  Deeds,  -  -  -  197 

trust  Settlement.     See  Trust,  -  -  -  -  235 

clause  in  a  Trust-deed.     See  Trust,  -  -  -  398 

testament     See  Testament,  -  -  -  -  558 

clause  in  entail.     See  EntaH,  -  -  -  .  442 

—  clause  in  Entail.     See  Entail,  -  -  -  -  353 

judicial  admission.     See  JudicicU  Admission,  -  -  810 

Consulted  Judges,  Unsigned  opinion  of.  A  case  having  been  laid  before  the 
whole  Judges  of  the  Court  for  their  opinion,  and  one  of  the  Judges  dying 
before  having  signed  the  record  copy  of  his  opinion  : — Heldf  that  such  opi- 
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nion  could  not  be  received*    Tbomsoo'd  Trustees  v,  Alexander,  18th  Dec 

1851, -    197 

CoNTiNGBNOT,  Refusal  to  remit  from  one  Division  of  the  Court  to  another,  on 

the  ground  of,     See  Process.,        -  -  -  .  -  -      184 

Contra  non  producta,  Decree  of  Certification.     See  Redaction^  •  -    408 

Contract,  Professional  as  to  violation  of  secresj  bj  medical  men.    See  Prth 
fessional  Contract^  -  -  -  -  -  -  -  -156 

antenuptial.     See  Antenuptial  Contract^       -  -  -  -    233 

of  Arbitration,  construction  of.     See  Arbitration^     -  -  -    931 

with  Railway,  Title  to  sue  for  implement  of.     See  BaUuxiy  Com- 
pany,      -  -  -  -  -  -  -  -  70,528 

of  Copartnery,  what  embraced  in  submission  clause  in. — Held  that 


a  submission  clause  in  a  contract  of  copartnery,  referring  ^*  all  differences 
between  the  partners  to  arbitration,  did  not  apply  to  an  action  for  reparation 
and  implement  of  the  contract  at  the  instance  of  the  one  partner  against  the 
other.     Lauder  v,  Wingate,  9th  March  1852,         -  -  -  -    594 

In  a  competition  between  an  arresting  creditor  and  assignees,  who 


were  substituted  to  a  contract,  proof  having  been  allowed  whether  the  assig- 
nees had  entered  on  the  contract,  the  Court  found,  on  advising  the  proof 
with  the  Commissioner's  reports,  that  the  assignees  had  performed  the  con- 
tract, and,  in  doing  so,  had  expended  a  larger  sum  than  the  fund  in  medioy 
and  preferred  them.     Brown  v.  Doctor,  16th  January  1852,  -  -    269 

for  skiUed  work,  non-implement  of.     A  party  was  induced  by  the 


representations  of  a  tradesman,  to  order  certain  furnishings  to  be  fitted  up  io 
his  house.  These  furnishings  failing  to  answer  the  purposes  and  nature  of 
the  work  so  represented, — held  that  the  price  could  not  be  recovered.  Held 
edso,  that  in  the  circumstances,  there  was  no  niora»  Observed^  that  a  minute 
of  reference  during  the  progress  of  a  cause  in  a  reference  as  to  specific  facts 
and  not  of  evidence  generally,  and  per  Lord  Justice-Clerk,  that  it  is 
incompetent  to  order  a  minute  of  debate  and  answers  after  reclaiming  peti- 
tion and  answers.     Finlay  v.  Outram,  14th  November  1851, 

for  railway  furnishings  made  with  a  director.    Held,  in  construction 


13 


of  this  act,  that  although  it  is  declared  that  a  director  shall  not  enter  into  a 
contract  with  the  railway  company,  such  a  contract  is  not  therefore  void,  but 
may  be  enforced,  and  the  issue  to  try  the  action  may  be  general,  as  to  the 
time  of  entering  into  the  contract — e.  ^.,  "  in  the  course  of  the  year  1846." 
Blaikie  Brothers  v,  Aberdeen  Railway  Company,  18th  November  1851,  - 
extra  work  under.  By  written  agreement  A.,  contracted  'with  B.,  for  a 


26 


certain  slump  sum,  to  form  a  new  pond  in  his  grounds,  with  an  embankment, 
and  mounding,  and  puddle-dyke,  which  were  to  be  prepared  from  the  materials 
excavated  in  making  the  pond ;  but  these  materials  turning  out  insufficient  for 
the  purpose,  additional  materials  and  extra  work  were  required.  Heldy  in 
an  action  at  the  instance  of  A.,  the  contractor,  that  he  could  make  no  claim 
beyond  the  contract  price,  and  that,  therefore,  he  could  not  recover  for  the 
extra  work.     Weatherston  v,  Robertson,  29th  January  1852,  -  -    338 

of  MaiTiage,  construction  of.    See  Husband  and  Wife^  -  -    849 


Co2«TRACTOi«,  liability  of,  for  acts  of  Sub-contractor.  A  company  having  con- 
tracted to  work  ironstone,  entered  into  a  written  agreement  with  a  third  party, 
by  which  the  third  party  undertook  to  calcine  the  iron.  Held  that  calcin- 
ing iron  is  not  an  independent  trade,  and  that  the  principal  contractors  are 
liable  for  the  operation  of  the  sub-contractors.  Nisbet  v.  Dixon,  8th  July 
1852,       -  -  -  .  .  -  -  .  .1002 

In  an  action  of  damages  against  the  proprietor  of  a  coal-pit  for 

bodily  injury  where  employment  by  the  proprietor  is  averred,  and  put  in  the 
issue  to  be  tried,  unnecessary  to  take  separate  issue  to  meet  defence  that  the 
works  were  in  hands  of.     See  Process^       -  -  -  -  -    31/0 
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CouNTBBFEiT  CoiN,     See  Utteringy  -  .  -  -  -     l:i7 

County  Constable,  arrestment  by,    McDonald  v.  Lyon  and  Main,  8th  Dec. 

1851,       ---------     129 

CocNT  and  Reckoning,  expenses  of^  refused  to  a  Trustee.     See  Trust,  -     860 

Counter  Entries.     See  Accounting j  -  -  -  -  -  815 

Court,  Divisions  of,  remit  from  one  to  the  other  on  the  ground  of  contingency 

refused.     See  Process^      -  -  -  -  -  -  -184 

of  Chancery,  jurisdiction  ofj  over  Scotch  creditors,  under  Winding  up 

AcL     See  Joint  Stock  Companiesj    -  -  -  -  -  -445 

of  Chancery,  property  put  into.     See  Trust,  -  -  -  -     451 

— — of  Chancery,  payment  of  costs  in.     See  Foreign  Decree,  -  -     136 

of  Session  Act,  13  and  14  Vict.  c.  36,    1,  22,  74,  104,  193,  209,  332,  336, 

372,  403,  728,  1051 
of  Session,  preference  of  Court  of  Chancery  over,  under  Winding  up 


AcL     See  JoirU  Stock  Companies,    ------     445 

of  Session,  power  of,  to  enforce  payment  of  Chancery  costs.     See 


Foreign  Decree,      --------     136 

of  Session,  construction  of  foreign  deeds  by.     See  Foreign  Deeds,        -     197 

of  Session,  appointment  of  Factor  in  virtue  of  equitable,  jurisdiction  o£ 


See  Trust,  ...-----     451 

of  Session,  Act  13  and  14  Vict,  c.  36,  sec.  49,  commission  to  take  proof 


under.  Where,  in  the  Outer- House,  it  is  proposed  that  proof  by  commission 
be  allowed  in  a  case  falling  under  the  last  clause  of  the  49th  section  of  the 
^ew  Court  of  Session  Act,  the  proper  course  for  the  Lord  Ordinary  to  adopt 
is  to  report  the  matter  to  the  CourL  Circumstances  in  which,  in  one  of  the 
enumerated  cases  in  the  6  Geo.  IV.,  c.  120,  for  trial  by  jury,  the  Court  al- 
lowed a  proof  on  commission.  Livingston  v.  Matthew,  10th  February  1852,  403 
CREDrroRS,  delay  in  inserting  notice  of  Meeting  of,  in  Gazette.     See  Process,    -     427 

statutory  notice  of  meeting  of,  in  Sequestration.     See  Sequestration,        99 

defrauding  of.     See  Bankrupt,    -  -  -  -  -     967 

recourse  of,  on  bankruptcy.     See  Principal  and  Agent,      -  -     852 

Crown,  reserved  rights  of.     See  Property,     -----     644 

■  charter,  effect  of  reddendo  in,  against  a  subsequent  disponee.     See 

Teinds,     -  -  -  -  -  -  -  -  -     153 

liability  of,  for  Poor-Rates.     The  Crown  is  not  liable  in  assessment 


for  poor-rates  in  respect  of  barrack  ground.     Advocate-General  v.  Collector 
of  Poor-Rates,  Paisley,  19th  January  1852,  -  -  -  -     291 

has  no  right  to  price  of  compromise  for  the  alveus  of  a  navigable 


river,  not  having  been  a  party  to  the  compromise.     See  Property,   -  -     644 

Culpa  on  the  part  of  employers,  consequences  of.     See  Injury  to  person,  -  1034 

Curator  bonis,  summary  application  for  appointment  of,  incompetent,  -     118 

remit  to  Lord  Ordinary  on  bills  to  appoint,  ad  interim.    See  Process,  1101 

intimation  of  appointment  of.  -  -  -  -  -     118 

—  circumstances  in  which  the  Court  appointed  the  same  person  factor 
loco  tutoris  and  curator  bonis  to  two  families,  for  the  administration  of  subjects 
of  which  they  hsApro  indiviso  shares.   Martin  or  M^Whirter,  Petitioner,  13th 
Febiuary  1852,    --------     441 

appointed  of  consent  to  administer  the  affairs  of  a  party  with 


regard  to  whom  a  brieve  had  formerly  been  negatived.    Allan  and  Others, 
Petitioners,  16th  July  1852,  ------  1085 

for  lunatic  party  eligible  for.     See  Judicial  factor,  -  -  -     971 

to  lunatic,  appointment  of.     Mason,  Petitioner,  22d  January  1852,     294 


Curatoks,  exoneration  and  Discharge  of.     See  Curatory,      -            -            -  979 
Curatory,  approval  of  accounts  in.     Bollo,  Petitioner,  2d  July  1852,            -  979 
Curriculum  in  University  of  Edinburgh,  right  of  Magistrates  and  Town-Coun- 
cil of  Edinburgh  as  patrons,  to  prescribe.     See  University,               -            -  58 
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Damages,  assTthment  and.     See  AssythmerU^             -            •             -             -  146 
consequential.     See  Evidence^        -             -             -             -             -  104 

issue  in  action  of.     See  Process^    -             -             -              -              -  990 

issue  in  action  of.     See  Injury  to  person^    -             -              -              -  1034 

particulars  of,  in  summons  of  damages.     See  Reparation^     -             -  2Sl 

conclusions  of  summons  of,  must  specify  the  different  claims  when  on 

more  grounds  than  one.     See  Process^        -             -             -             -              -  3D6 

for  non-implement  of  contract  with  a  railway  company,  title  to  sue 


for.     See  Railway  Companyy  -----  -    528 

relevancy  of  summons  of.     See  SummonSj  -  -  ^    B02 

action  of,  for    violation  of  professional  secresy.      See  Professional 


Contract^  -  -  -  -  -  -  -  -  155 

how  far  within  the  power  of  an  arbiter  to  award.     See  ArhUraiion^  %\ 

action  of,  against  collector  of  Poors'  Assessment.     See  Poor  Law^  422 

a  notice  of  a  Glasgow  bankruptcy  abridged  from  the  Edinburgh 


Gazette  having  been  inserted  in  a  Glasgow  newspaper  : — HdiL,  the  designa- 
tion of  the  bankrupt  having  been  omitted,  that  the  newspaper  proprietor 
was  liable  in  damages  to  a  party  resident  in  Glasgow  of  the  same  name  and 
trade  as  the  bankrupt,  and  to  whom  it  had  been  publicly  reported  the  notice 
of  bankruptcy  applied.     O u tram  r.  Reid,  27th  February  1852,       -  -    521 

Circumstances  in  which  Hdd  that  a  tenant  by  tacit  relocation,  could 


not  claim  damages  against  his  landlord  for  the  deprivation  of  land  alleged 
to  have  been  let  to  him  under  his  written  lease.     Baird  v.  Graham,  6th 
March  1852,         -  -  -  -  -  -  -  -    578 

against  a  master  for  the  acts  of  his  servant : — Held  that  a  claim  of 


damages  was  relevant  against  the  master  of  a  servant,  who,  in  the  performance 
of  his  duty,  put  ahorse  affected  with  glanders  in  the  pursuer's  stable,  by  which 
his  cattle  were  infected  with  the  disease,  and  died  ;  and  that  it  was  not  essen- 
tial to  the  relevancy  of  the  claim,  that  the  pursuer  establish  knowledge  on 
the  part  of  the  master,  that  the  horse  was  diseased.  Baird  v.  Graham, 
6th  March  1852,  -..--.  579 

action  of.  Circumstances  in  which  Held  that  the  consideration  of  a  pe- 


tition and  complaint,  proceeding  on  the  averment  that  the  defender  had  been 
tampering  with  the  pursuer's  witnesses,  should  precede  the  tinal.  Babington 
V,  M'Culloch,  12th  November  1851,  -  -  -  -  -    151 

claim  for,  by  a  tenant.  Held  barred  by  acquiescence  and  personal 

exception.     See  Landlord  and  Tenant^  -  -  -  -  .  1048 

"Where  a  jury   returned  a  verdict  for  the   pursuer,   with    L.1000 


damages,  apportioned  with  reference  to  a  ground  of  damage,  as  to  which  the 
record  was  not  explicit,  the  Court  granted  a  new  trial.     Snare's  case,  infra,     895 
Circumstances  in  which  the  Court  were  of  opinion  that  from  the 


structure  of  the  record,  the  damages  awarded  by  the  jury  must  be  held  to 
be  excessive,  and  a  new  trial  granted.     Snare  v.  Earl  of  Fife's  Trustees,  18ih 

June  1852, -  -    895 

action  of,  expenses  in.     See  Jury  Trial,     -  -  -  -    102 


Date  of  summons,  how  to  be  inserted.     See  Process,  -  -  -    372 

of  sasine.     See  Reduction,         -  -  -  -  -  -    85() 

Dead's  part,  right  of  executors  to  one-third  of.     See  Executors,  -  •  1^^^ 

De  JDDicio  SI8TI,  bond  of  caution.     See  Fugce  im/rant,  -  -  -    911 

Declaration  for  benefit  of  poor's  roll,  sufficiently  signed  by  the  minister  and 

one  elder,  -  -  -  -  -  -  --J57 

of  applicant  for  poor's  roll  before  the  sheriff  does  not  require  his 

certificate  as  to  character,  -  -  -  -  -  -  1042 
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DscLARATOR  of  right  of  waj,  title  to  sue.     See  Way^             ...  ^75 

of  public  way,  action  of.     See  Public  wcn/y           -             -            -  gso 

of  effect  of  investiture  in  entail.     See  ErUaiL,       -            -            -  80 

■  held  to  be  the  proper  mode  of  trying  the  question  of  right  to 
appoint  bursars  to  a  mortification.     See  Mortification ,          -            -            -  90 1 

Debt,  Gambling.     See  Gambling  Debtj           -            -            -            -  -     1 60 

heritable.     See  Heritable  Lo€my             -             -             -             -  -1H6 

Debate,  minutes  of.     See  Sheriff- Court  Procedure,      -             -            -  .     298 

Decree  of  certification,   contra  nonproducta  in  reduction,  circumstances  in 

which  refused,      ----.--.     408 

■  ■  in  absence,  reduction  of.     See  Process,  -  •  -  .     709 

of   adherence,    mode  of  proof  in   divorce,  where  date    awanting. 

See  Divorce,  -----.--9^ 

by  default — Competency  of  reclaiming  under  Act  of  Sederunt,  10th 


July  1828,  s.  110,  against  a  decree  by  default  for  not  lodging  defences.   Bell, 
Reclaimer,  13th  Nov.  1851,  -...--         g 

in  absence — reponing  after  extract.     See  Process,     -  -  -     1088 

by  default,  competency  of  reclaiming  against,   in  a  sequestration. 


See  Process,  -  ...  -  -  .     giQ 

in  absence,  power  of  Sheriff  to  repone  against,  after  diligence  on.     See 


.Process,  --------  -     467 

small  debt     See  Small  Debt  Decree,  -  -  -  18,  428 


Deed  of  settlement,,  reduction  of.     See  Reduction,       ....     264 
Defective  furnishings.     See  Contract,  -  -  -  -  -       18 

Defence  right  of  accused  to  time  for  preparation  of,  in  criminal  trials.     See 

Police  Act,  -.....-  242,  489 
receiving  o^  after  enrolment    See  Process,            -            -  -     186 

prospective  reference  to.     See  Process,      -  -  -  -    2 1 6 

printing  of,  the  original  defences  need  not  be  printed  when  there 

are  revised  defences.     Hagart  t;.  Munro,  15th  July  1851,     -  -  -  1051 

Defenders  to  be  called  in  action  against  directors  of  dissolved  banking  com- 
pany.    See  Title  to  sue,     -  -  -  -  -  -  -188 

Degrees.     See  University,  -  -  -  -  -  -58 

Defences.     See  Process,      -  -  -  -  -  -  8,  186 

DsuYERT  of  Goods. — Circumstances  in  which  a  party  whose  employers  re- 
tained, in  an  accounting  with  him,  a  sum  overpaid  by  him  to  a  third  party, 
was  entitled  to  relief  from  that  third  party.  Anderson  v.  Bumess,  21st 
Nov.  1842, 42 

See  Sale,  ...:...  1051 

Property  not  passed  tiU,  so  that  the  seller  may  retain  against  a  pur- 
chaser from  the  buyer  for  transactions  afler  previous  sale.     See  Sale,  -  1051 

Demurhage. — Charterer  must  prove  undue  delay  in  discharging  vessel,  to  re- 
lieve him  from  a  claim-  of  demurrage.  Crowe  and  Middleton  v.  Hutchinson 
Brothers,  20th  Nov.  1851,  -  -  -  -  -       87 

Deposition,  solemnities  of.     See  Evidence,  -  -  -  -    518 

of  witness,  commission  to  take.     See  Jury  Trial,  -  -     152 


of  foreign  witnesses  on  commission,  how  to  be  received  in  evidence. 


See  Jury  Trial,     ----..-.     160 
of  foreign  witness  may  be  taken  at  trial  without  evidence  that  he 


is  still  abroad.     See  Foreign  Witness,  -----  702 

Designation  of  charger  in  suspension.  See  BUI  Chamber,  ...  527 
Designation  of  bankrupt,  liability  of  newspaper  for  omission  of^  in  notice.  See 

Damagesy  -.-,---..  261 

Destination  to  heirs  female,  construiition  of  trust  deed  as  to.    See  Trusty  814 
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Diet,  continuation  of,  in  criminal  trials.    See  Justiciary^        -  -  -    8U€ 

in  criminal  trials  peremptory.     See  JwUdary^  .  -  -     go( 

DiLiGBNCB  to  recover  documents.     See  Processy         ...  .     45$ 
for  proof.     See  Process^                  ....               -     637 

used  after  sequestration.     See  SequestfxUed  EstaUj  -  -       8S 

execution  of.     See  Suspension  and  Liberation^  -  -  -     13^ 

against  havers  for  recovery  of  writings.     Dunlop's  Tmstees  r.  Alex- 
ander's Trustees,  29th  May  1852,  ...  -  -     764 

DiscHABOE  of  cash  credit,  construction  of.     See  Cash  Credit^  -  -     586 

by  a  pupil,  effect  of.     See  Factory  ...  .     441 

by  an  executor  to  debtors  of  a  company.   See  Process^        -  -     513 

Disentail,  disqualification  of  heirs  to  consent  to.     See  Entail^  -  -     859 

intimation  of  birth  of  heir,  during  proceedings  for,  -  -     792 

■— petition  to,  sisted  till  declarator  brought.     See  Entail^        -  -     213 

Dissolved  Banking  Company,  defenders  to  be  eddied  in  action  against  Directors 

of.    See  Processy  -  -  -  --  -  -  -188 

Dissolution  of  Railway  Company,  interdict  against.     See  Batlway  Company y       6dl 
Distillers,  liability  of,  for  acts  of  servants.     See  Excisey        ...     357 
DrvESTiNG  of  truster,   effect  of,   on   previous  settlements  unrevoked.      See 
Legacy,  -  -  -  -  -  --  -19 

Dividend  on  shares  sold  between  terms,  right  of  liferentrix  to.     See  Trust 
Estatey        -  -  -  -  -  -  -  -  -     147 

Division  and  sale,  right  o^  by  pro  indiviso  proprietors.     See  JFVo  indwiso 

Proprietors,  ..---.--     259 

DrvoRCB,  proof  in.    See  Evidence,    -  -  -  -  -  -518 

■  mode  of  proof  in,  when  date  of  decree  of  adherence  awanting,  -       98 

effect  of,  on  marriage  contract.     See  Husband  and  Wife,        -  -     849 

compensation  to  husband  in  counter-action  of.     See  EscpenseSy  -     778 

Domicile.  A  Scotch  marriage  held  to  legitimate  children  previously  bom  in 
England.     See  Marriagey  .....  .     4^4 

of  Petitioner,  for  cessio  bonorum, — At  a  diet  of  examination  of  a 

petitioner  for  cessio  bonorum,  it  was  objected  that  the  petitioner's  ordinary 
domicile  was  not  within  the  Sheriff's  jurisdiction.  In  reference  to  this  ob- 
jection, the  petitioner  was  examined  upon  oath  : — Heldy  that  although  there 
was  no  reference  to  oath,  the  proceeding  was  competent.  Hamilton  v.  His 
Creditors,  8th  June  1852,  -  -  -  -  -  -    800 


E 

Ejection. — Caution  for  violent  profits.  A  minister,  who  had  been  deposed,  re- 
tained possession  of  the  manse  and  glebe.  In  a  summary  ejection  at  the  in- 
stance of  his  successor — Heldy  that  the  defender  must  find  sufficient  caution 
for  violent  profits,  unless  he  could  *'  instantly  verify  a  defence  excluding  the 
action.**    Simpson  v,  Somers,  29th  June  1852,       .... 

Election  of  trustee,  claim  to  vote  at.     See  Bankrupt  EstatCy 

Endorser  of  Bill.    See  Bill,  -.---. 

Enrolment  of  Reclaiming  Note  from  Bill  Chamber,  interlocutor,  in  what 
Division  competent.     See  ProcesSy  ..... 

receiving  of  defences  after.     See  Process,  ... 

Entail — Construction  of. 

.  Construction  of  clause  in,  as  to  who  are  younger  children. — ^A  deed  of 


962 
847 
252 

249 
186 


GENERAL  INDEX  OF  MATTERS.  1149 

Page 

entail  contained  a  destination  to  A.  and  the  heirs-male  of  his  bodj ;  whom 
failing,  to  B.  and  the  heirs-male  of  his  body ;  whom  foiling,  to  C,  without  anj 
mention  of  heirs ;  whom  foiling,  to  various  other  persons.  It  empowered  the 
heirs  of  entail,  upon  their  succeeding  to  the  estate,  to  grant  bonds  to  "  their 
younger  children,  other  than  the  heir  in  the  said  lands  and  estate,"  for  pay- 
ment of  provisions.  C.  having  succeeded,  granted  a  bond  of  provision  in 
favour  of  his  only  son  and  daughter.  The  Court  held  last  Session  in  regard 
to  the  son,  and  now  in  regard  to  the  daughter,  that  they  could  not  be  consi- 
dered as  "  younger  children  other  than  the  heir,"  and  that  the  provisions 
were  therefore  invalid.     Dicksons  v.  Dickson,  Sd  February  1852,        -  -     363 

Entail,  heir  of,  what  expenses  the  heir  is  entitled  to  where  he  applies  for 
warrant  under  the  Lands  Clauses  Act  to  uplift  money  consigned  by  Railway 
Company.     See  Lands  Clauses  Act,  -  -  -  -  -86 

construction  of  deed  of,  in  a  question  inter  hceredes.    See  Entail,  -  1125 

construction  of  clause  in.     Maxwell  v.  Maxwell,  13th  February  1852,        442 

investiture  in, — Question  which  of  two  deeds  of  entail,  the  one  of  which 

was  registered  in  the  Register  of  Entails,  and  the  other  not,  formed  the  basis 
of  investiture  and  regulated  the  entail.   Liglis  v.  Inglis  &  others,  18th  Novem- 
ber 1851,  -..----.       30 
Amendment  Act  11  and  12  Vict.,  c.  36,  Who  held  last  heir. — When 


the  destination  in  a  dieed  of  entail  is  to  "  heirs  whomsoever  and  their  assig- 
nees," and  the  succession  of  heirs  female  is  declared  to  be  the  eldest  heir 
female,  &c.,  and  succeeding  without  division,  whether  of  heirs  of  tailzie  or  of 
heirs  whatsoever,  heirs  portioners  being  excluded : — Held,  in  a  question  be- 
tween the  last  heir  of  entail  called  in  the  deed,  and  the  daughter  of  the  im- 
mediately preceding  heir,  that  the  exclusion  of  heirs  portioners  does  not  qualify 
the  implied  power  in  heirs  whomsoever  to  assign ;  that  the  heir  of  entail  in 
possession  was*  the  last  heir  called  to  the  succession,  and  so  entitled  to  apply 
ibr  authority  to  acquire  the  estate  in  fee-simple.     Gordon  v.  Mosse,  19th 
December  1851,  -  -  -  -  -  -  -     213 

Who  held  to  be  the  heir  in  possession  under  Act  11  and  12  Vict.,  c. 


36.  In  a  petition  for  authority  to  grant  forty  years'  lease  of  entailed 
estate : — Held  that  although  the  heir  had  judicially  sold  his  liferent  interest 
in  the  estate  he  was  still  the  heir  of  entail  in  possession  in  the  sense  of  the 
statute ;  2d,  That  the  affidavit  is  lodged  tempestive,  although  lodged  after  a  re- 
mit by  the  Lord  Ordinary  to  a  professional  person  to  report  on  the  petition  ; 
9d,  That  the  residence  of  the  consenting  heirs  was  sufficiently  set  forth, 
as  '*  Lieutenant  in  the  East  India  Company's  Madras  Army,"  or  '*  Cap- 
tain in  the  Royal  Navy."    Gordon,  Petitioner,  28th  November  1851,  -       80 

misdescription  of  heirs  of.     See  Entail,  .  -  -  -     994 

an  unrecorded  deed  of  revocation  of,  held  not  to  affect  entail.     See 


Entaa,      --....-.-     994 
What  included  in  locality  to  widow,  under. — An  heir  of  entail  under 


a  power  to  that  effect  in  a  deed  of  entail,  granted  by  a  disposition  of  locality, 
a  provision  to  his  widow,  to  the  extent  of  one-fourth  of  the  rental  of  the  en- 
tailed land,  without  making  mention  of  the  unlet  shooting,  &c,,  pertaining  to 
the  locality  lands : — Held  in  an  action  at  the  instance  of  the  heir  of  entail  in 
possession  against  the  widow  of  the  last  heir,  that,  in  estimating  the  fourth  of 
the  rental,  the  value  of  the  shootings  on  the  locality  lands,  although  unlet  in 
the  lifetime  of  the  last  heir,  ought  to  be  taken  in  computation  with  the  other 
shootings  on  the  estate.     Menzies  v.  Menzies,  10th  March  1852,     -  -     623 

deed  of,  erasure  in  prohibitory  clause  in. — ^In  the  fencing  clause  of  a 


deed  of  entail,  part  of  the  word  tVrecfeemably  having  been  written  on  an  era- 
sure : — Held  that  the  entail  was  radically  defective,  and,  therefore,  that  under 
the  Entail  Amendment  Act,  the  heir  in  possession  was  entitled  to  dispose  of 
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the  estate  as  a  fee-simple  proprietor.     Bos  well  v.  Bos  wells,  31st  Januarj 
1852, -  -    337 

Entail  AmeDdment  Act,  11  and  12  Vict.,  c.  36,  sec.  43,  &  1685 — Effect  of 
defect  in  irritant  clause  under. — An  entail  defective  in  the  irritancy  applicable 
to  altering  the  order  of  succession,  but  properly  fenced  as  to  alienation  and 
sale : — Held  to  be  a  defective  entail  under  the  Act  1685,  and,  therefore,  inef- 
fectual as  regards  all  its  prohibitions.  The  word  ''  deeds**  in  the  latter  part 
of  the  entail  held  to  be  restricted  in  its  meaning  by  the  sense  in  Tvhich  it  is 
employed  in  a  previous  clause.  Cunyngham  r.  Cunyngham,  9th  March 
1852,        -.-..-.-  .    5W 

original  entail,  not  affected  by  discrepancies  in  subsequent  investitures. 

A.  possessed  an  estate  under  an  entail,  dated  in  1745,  but  in  the  investiture 
made  and  continued  thereon,  for  forty  years,  and  upwards,  including  several 
contracts  of  excambion,  the  resolutive  clause  was  essentially  different  from 
the  original  entail.     But  one  of  the  excambions  was  made  under  the  autho- 
rity of  a  private  Act  of  Parliament,  which  narrated  and  founded  on  the 
original  entail  in  its  preamble : — Held,  in  a  reduction  and  declarator  of  free- 
dom from  the  fetters  of  entail,  at  the  instance  of  the  heir  in  possession,  against 
the  heirs  substitute,  that  the  validity  of  the  ezcambion  made  under  the  autho- 
rity of  the  private  Act  could  not  be  questioned ;  and  that  as  to  the  others, 
seeing  that  as  there  was  throughout  the  title  an  obligation  to  possess  under 
the  original  entail,  the  excambions  all  validly  reim posed  the  fetters  of  entail 
by  which  the  heirs  continued  to  be  bound  : — Held  also  that  in  the  circum- 
stances, this  being  a  case  inter  hasredes,  prescription  had  not  the  effect  of 
working  off  the  fetters  of  the  original  entail.     Cuninghame  v.  Cuninghame, 
20th  July  1852,  .-.--.-  1125 

defect  in    resolutive  clause  under  Act,   11   and  12   Vict.,   c.  36, 


sec.  43.  Where  the  resolutive  clause  of  a  deed  of  entail  is  framed  on 
the  principle  of  specific  enumeration,  and  does  not  specify  sales  and 
alienations : — Held  that  the  prohibition  against  sales,  &c.,  was  defective,  and 
that  therefore  the  statute  applied.     Menzies  v.  Menzies,     •  -  -    486 

Amendment  Act  11  and  12  Vict.,  c.  36,  sec.  21,  To  whom  bonds  of 


provision  to  be  in  favour  of,  under. — ^In  applications  to  charge  entailed  estates 
with  provisions  to  younger  children,  the  bonds  to  be  granted  for  the  amount 
thereof  must  be  to  the  parties  directly  in  right  thereof,  and  not  to  a  third 
party.     Eari  of  Airlie,  Petitioner,  23d  June  1852,  -  -  -    916 

held  not  affected  by  prescription  on  subsequent  investiture,  varying 


from  original  entail.     See  case  of  Cuninghame,  supra,         -  -  -  1125 

Mecording, 

petition  to  record.     See  Norton  r.  Stirling,  tnfra,       -  -  -    994 

failure  to  record.     See  Entail,  -         .    -  -  -  -    99* 

defects  in  recording  of — Objections  were  taken  to  the  recording  of  an 

entail.  1.  That  the  petition  for  leave  to  record  did  not  necessarily  apply  to 
the  entail^  inasmuch  as  there  was  a  variation  in  the  description  of  the  heirs 
called  to  the  succession.  2.  That  the  irritant  clause  was  erroneously  engrossed, 
inasmudi  as  the  words  *'  that  is,  shall  fail  or  neglect  to  obey  or  perform," 
have  been  transcribed  <^  that  is,  shall  fail  to  neglect,  or  obey,  or  perform." 
3.  That  a  certain  deed  of  revocation  as  regards  one  of  the  postponed  substi- 
tute heirs  which  formed  part  of  the  entail,  had  not  been  recorded  in  the 
Register  of  Tailzies  : — Held  (1.)  That  there  being  evidence  otherwise  of  the 
identity  of  the  deed,  the  mis-description  was  not  such  as  to  prove  fatal.  (2.) 
That  the  inaccuracy  in  recording  was  not  destructive  of  the  import  of  the 
clause  as  riding  over  the  whole  of  the  previous  condition  of  the  entail.  (3.) 
That  the  recording  of  the  deed  of  revocation  was  not  essential  to  make  the  first 
deed  effectual,  Norton  v.  Stirling,  6th  July  1852,  -  -  -  - 
inaccuracy  in  engrossing.     See  Entail,           .            .             -  - 
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Entail— A/WicafeVw. 

• —  What  held  publication  of  under  the  Act  1685.— In  a  reduction  of  a 

disposition  of  lands  entailed,  but  where  the  deed  of  entail  had  not  been  re- 
gistered previous  to  the  date  of  the  disposition,  Held  that  the  judicial  produc- 
tion of  the  deed  of  entail  previous  to  registration  was  not  publication  in  the 
sensQ  of  the  statute,  so  as  to  invalidate  the  disposition.  Williamson  v.  Sharpe, 
*3d  December  1861,       -  ......     105 

Act  1685.    SeeEntmly         -  -  -  -  -  -     596 


Uplifting  consigned  money. 

Amendment  Act,  11  and  12  Vict,  c.  36,  intimation  of  petition  to  up* 

lift  consigned  money  under. — ^Under  a  petition  to  applj  consigned  money, 
intimation  had  been  duly  made  to  the  three  next  heirs  of  entail :  Subse- 
quently an  heir  was  bom  entiUed  to  succeed  second  under  the  entail:-— 
//e&^  that  intimation  of  the  petition  must  be  made  to  the  new  heir,  and  a  tutor 
ad  Uiem  appointed!     Hepburn,  petitioner,  4th  June  1852,  •  -     792 

Amendment  Act,  meaning  of  infeilment  under.     See  Iirfeflmmt^  -  1009 

Amendment  Act,  11  and  12  Vict.  c.  36,     80,  193,  213,  837,  376,  442,  486, 


569,  578,  591,  596,  792,  795,  842,  859,  916,  919,  948,  985,  985,  1009,  1039, 

1043,  1063,  1099,  1125, 
Improvements, 

Amendment  Act,  Tl  and  12  Vict  c.  36,  and  10  Geo.  III.  c.  51  (Mont- 
gomery Act)— Form  of  petition  for  improvements. — In  order  to  obtain  the 
benefit  of  the  statute,  the  nature  of  the  improvements  of  which  the  ex- 
pense sought  to  be  charged  against  the  estate  must  be  distincUy  specified  in 
the  petition.    Anstrutiier,  petitioner,  6th  March  1852,        -  -  -    591 
Amendment  Act  (1848),  what  held  improvements  under : — Held  that 


the  erection  of  a  mansion-house  was  an  improvement  under  sec  26  of  the 
statute  11  and  12  Vict  c.  36,  but  that  the  erection  of  a  school-house  and  a 
house  for  the  teacher  was  not.     Earl  of  Minto,  petitioner,  15th  July  1852,    1063 
Act,  11  and  12  YicL,  c  36,  What  held  improvement  debts  under. — 


The  Entail  Amendment  Act  only  contemplates  future  expenditure,  and  does 
not  apply  to  improvements  of  anterior  date,  and  which  do  not  fall  under  the 
Mon^mery  Act.    Stirling  and  Others,  petitioners,  17th  July  1852,  -  1099 

Amendment  Act  11  and  12  Vict.,  c.  36 — Improvements  executed  dur- 


ing fee-simple  possession. — An  heir  of  entail  made  up  a  fee-simple  title  to 
estates,  holding  that  the  fetters  of  the  entail  did  not  apply  to  him.     The  entail 
was  ultimately  found  to  be  good,  and  an  entail  title  was  made  up.    During 
his  fee-simple  possession,  a  portion  of  the  estate  was  sold  under  the  authority 
of  an  Act  of  Parliament,  and  the  price  consigned  by  the  purchasers  in  bank, 
and  certain  improvements  were  also  made  by  him  \-^Held  ih^i  the  improve- 
ments formed  a  good  claim  under  the  Entail  Amendment  Act  against  the 
estate ;  and  that  an  application  to  apply  the  consigned  money  in  repayment 
of  the  sum  expended  in  improvements  might  competently  be  granted.  Fraser, 
Petitioner,  24th  June  1852,  -  -  -  -  -  -     919 

Amendment  Act  11  and  12  Vict.,  cap.  36,  sec.  26,  application  of 


balance  of  trust  funds  for  improvements  executed  under.  An  entail  was  execu- 
ted in  1820  by  trustees  under  a  trust-settlement,  in  terms  of  the  directions  of 
the  trustee.  A  small  balance  of  the  trust  estate,  which  the  trustees  were 
directed  to  invest  in  lands,  in  the  same  series  of  heirs,  remained  over,  which 
balance  the  Court  directed  to  be  consigned  in  bank.  An  application  was  now 
made  by  the  heir  of  entail  to  apply  this  balance  in  improvements  of  the  estate : 
—  Held  that  the  application  of  the  funds  was  competent,  under  sec  26.  of  the 
Entail  Amendment  Act.     Hamilton,  petitioner,  14th  July  1852,    -  -  1043 

Montgomery  Act,  10  Geo.  III.,  c.  51,  sec.  26 : — Held  that  Improve- 


ments executed  by  an  heir  of  entail  possessing  upon  apparency,  form  a  good 
charge  upon  the  estate  against  succeeding  heirs  of  entail.    Lockhart,  peti- 
tioner, 2d  July  1852,        -  -  -  -  -  -  -     980 

3q 
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Entail  Act,  10th  Geo.  III.  c  51,  Assignation  of  improvement  debt  constitoted 
under. — ^A.  entailed  his  estates,  and  under  his  trust-settlement  destined  the  re- 
sidue of  his  succession  to  B.,  who  was  also  institute  in  the  entail.  A.'s  trustees, 
with  B.'s  concurrence,  assigned  awaj  an  improvement  debt,  which  is  now 
sought  to  be  recovered  fromC,  as  heir  in  possession,  A.'s  trust  still  subsists : — 
Held  there  never  having  been  any  free  residue  under  the  trust,  that  B.,  as  resi- 
duary legatee,  had  no  right  to  the  improvement  debt,  that  it  was  competentlj 
assigned,  and  was  not  extinguished  by  sec.  24  of  the  Montgomery  Act.  Mac- 
kenzie's Trustees  v.  Macdowall,  14th  February  1852,         -  -  -    458 

Feuing  Power. 

Amendnient  Act-,  11  and  12  Vict.  c.  36,  sec  4,  Feuing  power  under. — 

In  a  petition  for  authority  to  feu  under  sec.  4  of  the  statute,  &e  Court  granted 
authority  to  grant  feu-rights  of  the  whole  or  any  parts  of  the  lands  mentioned 
in  the  petition,  and  remitted  to  the  Lord  Ordinary  "  to  examine  the  several 
feu-rights  proposed  to  be  granted,  as  the  same  shall  be  successively  prepared, 
find  to  report.''  Such  feu-rights  must  be  executed  at  sight  of  the  Court 
Cleland,  Petitioner,  13th  July  1852,  -  -  -  -  -  1039 

Act,  ll'and  12  Vict.,  c.  36,  Authority  to  feu  under.     Earl  of  Stair, 


petitioner,  6th  March  1852,  -  -  -  -  -  -   578 

Excambion. 

—  Ameiidment  Act  (1 846),  Form  of  petition  for  excambion  under. — 

Part  of  entailed  land  proposed  to  be  excambed  by  an  heir  of  entail  had  been 
propelled  to  the  heir  by  a  disposition  executed  by  his  &ther,  on  which  he 
was  infefl.  The  petition  for  leave  to  excamb  did  not  set  forth  this  infefl- 
ment,  in  terms  of  the  33d  section  of  the  Entail  Amendment  Act : — Held 
that  the  Act  is  imperative,  and  not  merely  directory  on  this  point ;  that  it  was 
competent  to  amend  the  narrative  of  the  petition ;  and  that  the  amended  peti- 
tion required  to  be  intimated  of  new.     Lord  Whamclifie,  petitioner,  26ih 

June  1852, -    948 

Amendment  Act,  11  and  12  Vict.,  c.  36,  Designation  of  lands  proposed 


to  be  excambed  under. — Under  an  application  for  excambion  of  part  of  certain 
lands  forming  part  of  an  entailed  estate  lying  in  more  than  one  county,  a  deed 
of  consent  was  sustained  which  described  the  lands  proposed  to  be  excambed  as 
part  of  the  lands  of  A.  and  B.,  situated  in  the  county  of  C.    Marjoribanks, 

petitioner,  3d  July  1852, -    985 

Amendment  Act,  1 1  and  1 2  Vict,  c.  36. — ^Where  a  petition  for  authority 


to  excamb  lands  had  been  duly  intimated  to  the  three  next  heirs  of  entail,  but 
one  of  the  heirs  had  died  before  the  procedure  had  been  brought  to  a  dose, 
intimation  was  appointed  to  be  made  to  the  next  heir  in  the  succession.  .  Gray 
and  Husband,  petitioners,  5th  June  1852,  -  -  -  -    795 

Disentail, 

Amendment  Act  11  and   12  Vict.,  c.  36,   Procedure  when  one  of 

the  heirs  required  to  consent  to  disentail  is  an  alien. — ^In  a  petition  for  dis- 
entail, the  third  substitute  heir  under  the  entail  being  married  to  an  American 
subject  who  was  an  alien,  and  her  children  having  been  bom  in  America,  the 
next  heir  was  called  as  one  of  the  three  parties  whose  consent  was  required. 
A  curator  having  been  appointed  on  behalf  of  the  children,  lodged  a  minute  to 
the  effect  that  they  had  no  interest  to  oppose  the  petition,  and  an  attestation  of 
their  alienage  by  their  parents  was  produced  in  process: — Held  that  no  further 
proceedings  were  necessary  to  protect  their  interest,  and  that  the  at^lieation 
might  be  granted,    Alexander,  petitioner,  16th  June  1852,  -  '859 

- —  Amendment  Act,  11  and  12  Vict.,  c.  36,  Procedure  in  disentail  undm*) 


where  next  heir  in  pupillarity. — ^In  an  application  for  authority  to  sell  a  por- 
tion of  entailed  lands,  where  the  next  heir  of  entail  was  the  son  of  thepetitioDer 
and  in  pupillarity: — Held  that  the  appointment  of  a  tutor  ad  Utem  to  the  pupil  is 
timeously  made  any  time  before  alienation  of  the  lands ;  and  that  a  Justice  of 
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Peace  before  whom  the  requisite  affldftvit  is  taken,  although  the  husband  of 
one  of  the  respondents  in  the  application  is  not  personallj  interested,  his  j%a 
tnariti  being  excluded,  so  as  to  invalidate  such  affidavit    And  it  appearing 
that  the  affidavit  had  been  made  in  England  before  a  Scottish  Justice  of  the 
Peace,  opinion  of  English  counsel  ordered  to  be  taken  as  to  its  formality  ac* 
cording  to  the  law  of  England.    Kerr  and  Others  r.  The  Marquis  of  Ailsa, 
18th  December  1851,        -  -  -  -  -  -  -     193 

Emtaii/— jS!ti/e. 

lands  cannot  be  sold  for  personal  debt  till  they  are  made  real  burdens,      376 

lands,  application  to  sell,  while  next  heir  in  pupillaritj.     See  11 

and  12  Vict.  c.  86,  -  .  -  -  -  .     193 

lands,  affidavit  in  application  to  sell.    Kerr  and  Others  v.  The  Mar- 


quis of  Ailsa,  12th  June  1852,      -  -  -  -  -  -     842 

Amendment  Act,  11  and  12  Vict.,  c.  36,  Mode  of  citation  of  tutors 


and  curators  in  proceedings  under. — ^In  an  application  to  sellentaUed  lands  for 
payment,  inter  alia,  of  personal  debts  of  the  entailer.  Held,  Ist,  That  where  one 
of  the  three  heirs  called  as  parties  is  a  minor,  edictal  citation  is  not  necessary 
in  addition  to  personal  citation  of  his  tutors  and  curators ;  2dy  That  the  Court 
will  not  grant  such  application  until  the  personal  debts  are  made  real  burdens 
on  the  estate.    Erskine,  petitioner,  6th  February  1852,       -  -  -    376 

Amendment  Act  11  and  12  Vict,  c  36,  sec  6,  Affidavit  in  application 


to  sell  under. — ^An  affidavit  is  good  although  taken  before  a  Scotch  Justice  of 
the  Peace  resident  in  England.  Kerr  &  Others  v.  the  Marquis  of  Ailsa,  12th 
June  1852,  ........    842 

Equitablb  jurisdiction,  power  of  Court  to  appoint  factor  in  virtue  of.  See 
Trusty      -..-.----     451 

Ebasdbe  in  prohibitory  clause  in  entail.     See  Entail^  -  -    337 

Evidence. — ^A  letter  admitted  to  prove  identity  of  an  absent  aodusj  an  alleged 
resetter.  Her  Majesty's  Advocate  v,  Burnet  &  Others,  17th  November  1851,  -      50 

.».———  Circumstances  in  which  held  not  incumbent  on  the  pursuer  to  lead 
direct  and  positive  evidence  of  the  defender's  knowledge  of  wrongful  conduct 
causing  damage,  but  tlie  fact  of  the  knowledge  to  be  derived  from  a  view  of  the 
whole  case.     Robertson  v,  Conolly,  3d  December  1851,      -  «  .     104 

of  reckless  driving. — In  an  action  of  assythement  and  damages  for 


reckless  driving,  where  the  defenders  pleaded  on  record,  and  cross-examined 
the  pursuers'  witnesses  to  prove  the  driver's  general  character  for  careful 
driving ;  the  pursuer  was  allowed  to  put  in  evidence  convictions  for  reckless 
driving  against  the  drivers,  he  having  founded  on  these  convictions  on  record. 
M^Arthur  v.  CroaU  and  Others,  22d  January  1852,  -  -  -     296 

extrajudicial  statement  refused  as. — In  the  proof  in  an  action  of 


divorce : — Held  that  an  extrajudicial  statement  by  one  of  the  witnesses  could 
not  be  founded  on  as  evidence ;  2d,  That  a  deposition  which  concluded  with- 
out the  usual  words  of  solemnity  was  sufficient  Observed,  that  the  age  of  the 
witness  should  always  be  stated  in  the  deposition.  Hook  v.  Hook,  26th 
February  1852,  ...-----  618 
effisct  of  unstamped  letters  missive  where  offered  in.    See  Letters 


Missive^ 677 

of  weakness  and  &cility  of  mind,  what  competent  as. — Held  that  on 


the  trial  of  the  issues,  as  to  the  weakness  and  facility  of  mind  of  a  party  as  a 
ground  of  reduction  of  certain  deeds,  that  entries  made  by  him  in  his  books 
of  account,  and  declarations  made  by  him  as  to  expenses  paid  by  him,  are  ad- 
missible, as  they  may  tend  to  shew  the  state  of  his  mind  at  the  time.  Held 
also,  that  defences  made  and  signed  by  the  defender  in  the  course  of  another 
suit  against  him  by  another  party,  in  which  defences  there  were  statements 
made  by  him  as  to  his  pecuniary  circumstances,  were  admissible  on  the  trial 
of  issues,  as  to  his  weakness  and  facility  of  mind,  independently  of  the  13 
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and  14  Vict.,  c.  36,  sec.  45.    Ili(arianaki  v,  Fairservice  and  CairnSy  Ist  July 

1852,       - -  -   llu^ 

Evidence  of  donation  by  a  truster  to  a  trustee.    See  Trustee^  -  -4 

competency  of,  in  an  iiction  of  reduction,  on  the  ground  of  insanity  and 

circumvention  ;  parole  proof  of  a  transaction  relating  to  heritable  property, 
to  which  the  granter  of  the  deed  under  challenge  was  a  party,  althou^  not 
evidence  of  the  transaction  itself,  is  good  evidence  to  go  to  the  jury  on  the 
question  of  capacity  and  circumvention.  Napier  v»  Napier  or  Smith,  26tli 
November  1651.    See  Jury  Trial,  -  -  .  .  -       73 

deposition  of  foreign  witnesses.     See  Foreign  Witnessy  -  -     702 

Act  15  Vict,  c  27,  bankrupt  examined  under.    See  Seqwstratixm,        -    965 


Examination  of  bankrupt,  Objection  to,  repelled.    See  Process,       -  -     4(K) 

ExcAMBiON  of  entailed  lands,  application  for,  must  specify  applicants  infeft- 

ment     See  Entail,  -  -  -  -  -  -  -     94S 

-—  intimation  of  petition  for.    See  EntaU,  -  -  .     795 

— —  amendment  of  petition  for.    See  Entail,  -  -  .     94^ 

Exceptions  to  judgment  of  the  Court  on  motion  for  new  trial.  See  Process,  28€ 
ExGESSiVB  damages,  new  trial  granted  on  the  ground  o£  See  Damages,  -  895 
Excise — ^Malt — Contravention  of  7  and  8  Geo.  lY.  c  52,  sec.  1  and  40.    The 

Advocate-General  v.  Browns,  8th  December  1851,  -  •  -131 
Contravention  of  7  and  8  Geo.  lY.  c.  32-53.    The  Advocate-General 

v.  Rate,  2d  February  1852,  -  -  -  -  -  -    357 

7  and  8  Geo.  lY.  c  52,        -  -  -  -  -  131,  S57 


Execution  of  decree.    See  Process,  -  -  -  .  .    470 

by  officer.  Requisites  of.    See  6  Geo.  IV,,  c.  48,  -  -     428 

Executor  Dative,  title  to  obtain  confirmation  as. — Held  that  a  party  who  had 
expede  letters  of  administration  in  England,  as  next  of  kin,  by  the  law  of  that 
country,  to  a  person  who  had  died  intestate,  was  entitled  to  apply  for  and  ob- 
tain confirmation  as  executor-dative  to  the  deceased's  personid  estste  in  Scot- 
land, although  not  nearest  of  kin  by  the  law  of  Scotland*    Hasdngs  v.  Hast- 
ings, 10th  February  1852,  -  -  -  -  -  -     404 

ExECUTOB,  neglect  of  duty  of.    See  Trust,    -----     797 

ExscuTOBS,  right  o^  to  third  of  dead's  part  under  Act  1617,  c.  14. — 
statute  1617,  c.  14,  held  to  apply,  and  that  executors  were  entitled  to  one- 
third  of  the  dead's  part  Stoddart  v.  Grant  and  Others,  28th  June 
1852,       ---------  1069 

of  a  deceased  partner  may  apply  for  a  factor  to  wind  up.    See 

Factory,   ---------     476 

discharge  by,  to  debtors  to  a  company.      See  Process,       -  -    513 


Exbcutob's  accounts,  evidence  of  discharge  of. — Where  a  testator  directs 
personal  property  to  be  laid  out  in  the  purchase  of  land,  to  be  entailed  upon 
certain  heirs,  without  any  direction  that  the  interest  is  to  accumulate  in  the 
meantime,  the  first  beneficiary  under  the  entail  is  entitled  to  the  first  yearns 
profits,  although  during  the  first  year,  the  personality  has  not  been  invested 
in  the  purchase  of  land.    Notwithstanding  the  lapse  of  time,  an  executor,  in 
order  to  discharge  himself  of  sums  found  due  from  him,  on  account  of  the  tes- 
tator's estate,  must  give  some  evidence  to  prove  his  discharge.    Macpherson 
V.  Macpherson,  10th  June  1852,    -  -  -  -  -  -    868 

Executrix,  liability  of,  for  expense  of  repairs.    See  Heir,      -  -  -      10 

Exoneration  and  discharge  of  curators.    See  Curatory,         -  -  -    979 

Expenses,  Agent's  liability  for.    See  Process,  -  -  -  -    844 

agent's  right  to  sist  himself  as  a  party  for  recovery  of.    See  Process,    482 

. decree  for  in  Agent's  name,  restricted.    See  Process,  -  -    768 

Expenses  of  copying  minutes  of  debate  in  Inferior  Court,  disallowed.    See 
Process,  -  -  -  -  -  -  -  -950 
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ExPKNSES  paid  as  a  coDdition  of  suing  a  redaction  are  not  properly  expenses 
of  process.    See  Process^  -  -  -  -  -  -    709 

incurred  before  raising  action,  right  of  agent  to.    Samuel  v,  Edin- 
burgh and  Glasgow  Eailfraj  Company,  25th  May  1852,     ...     737 

no  interest  due  on,  prior  to  taxation.    See  Process^  -  -  1059 

what  comprehended  in  a  finding  for.     See  Frocessj  -         637,  950 

effect  of  omission  to  mention,  in  the  Judgment  of  the  House  of  Lords. 


See  Processy  ---.--•.  1124 

of  appointment  of  factor  loco  tutoris.    See  Factor  loco  tutoris,  -      56 

when  Sheriff's  judgment  altered  as  to,  not  held  res  judicata  on  the 


merits.    Martin  and  Sibbald  v,  Wilson,  27th  November  1851,        -  -      76 

awarded  by  Lord  Ordinary,  rule  as  to,  observed  by  Inner  House  on 


reviewing  judgment     See  Process,  -  -  -  -  -915 

where  the  interlocutor  of  the  Ordinary  was  altered  by  the  Inner 


House,  and  again  returned  to  on  appeal,  the  House  of  Lords  allowed  the 
appellant  the  costs  of  the  Reclaiming  Note.    Scott  v,  Sandeman,  8th  June 

1852,    - -  -  -    882 

— in  action  of  damages.     See  Jury  Trials       -  -  16,  79,  102,  803 

pauper  not  entitled  to  advocate  as  to.     See  Process^  -  -     796 

of  competition  for  office  of  trustee.     See  Sequeatraidonj        -  -    838 

of  sequestration,  right  of  the  creditor  of  a  deceased  debtor  to.     See 


Sequestratwny         .-----..     284 

of  appeal  in  sequestration,  what  included  in  finding  for. — ^Where  in 


an  appeal  from  the  judgment  of  the  Sheriff  sustaining  a  claim  to  rank  on  a 
sequestrated  estate,  the  Court  found  for  the  appellant,  and  found  him  **  enti- 
tied  to  expenses :" — Heldj  on  a  remit  from  the  auditor,  that  this  includes  the 
expenses  in  the  Sheriff  Court.    Darling  r.  Mein,  17th  January  1852,  -    287 

of  multiplepoinding  and  exoneration,   and  count  and  reckoning 


raised  by  trustee.    See  Truatj        -----.     350 

of  enforcing  implement  of  trust,  by  whom  to  be  borne.     See  Trtuttj       972 

of  enforcing  obligations  in  marriage-contract     Lang^s  Trustee's  t^. 


Lang,  21st  February  1852,  -  -  •  -  -  -     494 

of  uplifting  consigned  money,  to  what  part  of,  heir  is  entided  to.    See 


Letnda  Clauses  Act,  -  -  -  -  -  -  -86 

of  interdict  against  members  of  Parochial  Board  not  duly  qualified. 


See  8  and  9  Vtct.j  c.  83,     -  •  -  -  -  -  -    482 

of  condescendence  of  res  noviter.    See  Process,  -  -  -       55 

of  counter-action  of  divorce. — ^A  husband  raised  an  action  of  divorce 


against  his  wife  on  the  ground  of  adultery,  in  which  he  was  ultimately  suc- 
cessful. Before  circumduction  of  her  proof,  the  defender  raised  a  counter- 
action of  divorce  against  her  husband,  which  action  was  dismissed: — Held 
that  the  husband  was  entitied  to  set  off  against  the  claims  of  the  wife  for  the 
means  of  carrying  on  her  defence,  the  expenses  found  due  under  the  counter- 
action, in  which  decree  had  gone  out  in  name  of  the  agent.  Craig  v.  Craig 
or  Mason,  1st  June  1852,  ----..     773 

of  criminal  prosecution  in  Sheriff  Court,  rule  as  to.   See  Indictment,      125 


Expense  of  application  to  Parliament.     See  BaUway,            -            -            -  1007 

ExPEMDiTUBE  in  purchasing  books  by  &ctor  loco  tutoris^         -            -            -  626 

Extinction  of  debt  by  counter  entries.     See  Accounting,        -            -            -  815 

Extra  work,  Claim  for.  See  Contract,  -----  333 
Extracted  decree  in  Sheriff-Court  cannot  be  reviewed  by  suspension.     See 

Process,  ---------  992 

Extrajudicial  statement  by  a  witness  cannot  be  founded  on  as  evidence.  See 

Evidence,              ---              --...  513 

expenses,  claim  of  agent  to,                -            -            -            .  737 

communings,  expenses  of.    See  Expenses,       -            -            -  637 
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Faciutt,  reduction  of  BetUement  on  the  ground  of.     See  Beducthn  of  Deed  of 

Settlement,  ----..-  -264 

Factob,  JupiciALy  cause  for  appointment  <£     See  Pracessy  -  -     118 

— malyersation  of  office.  See  PupiTs  Protection  Act,  641,  139 

— special  power  o£     Boyle,  petitioner,  28th  Febroaiy 

1852,        --.----.  -     526 

expenses  of  appointment  o£      Where  two  parties  had 


proposed  dififorent  persons  as  factor  loco  tutorisy  neither  of  whom  the  Coart 
appointed,  but  nominated  a  third  person  to  the  office, — Expenses  allowed 
boUi  parties  out  of  the  pupil's  estate.    Fraser  and  Others,  petitioners,  25th. 
November  1851,  ------  -56 

circumstances  in  which  one  appointed  to  two  families  having  pro  in- 


diviso  shares.     See  Curator  Boms,  -  -  -  -  -     441 

petition  for  appointment  o^   to  state  value,  nature,  and  extent  of 


pupil's  property,  ------  .     440 

amendment  o£  petition,  for  appointment  of.     A.  B.,  9th  June  1852      804 

removal  of,  for  neglect  of  duty.    Stewart  v.  M^Given,  10th  Febmaiy 


1852, -  409 

accounting  by.    Accounting  by  Factor,  13th  February  1852.  -  441 

appointment  of,  and  Sequestrations  of  Bents  of  disputed  estate,  -  9 

accounting  by.     See  Factor,              -             -             -             -  -  441 

trustees  not  liable  for  insolvency  of.     See  Trust,        -            -  -  159 

fee,  agent  in  trust  held  entitled  to.     See  Trust,          ...  533 

lien  on  bankruptcy  of  principal.     See  Principal  and  Agents  -  1016 

circumstances  in   which  the  Court,  on  the  application  of 'the  exe- 


cutor of  one  of  three  parties  who  had  entered  on  a  joint  railway  contract, 
appointed  a  factor  to  wind  up  the  affairs  of  the  copartnery,  the  other  two 
partners  being  both  alive  and  solvent    Young,  Petitioner,  17th  February 

1852,        -  -  -  -         ' 476 

Falsehood,  fraud,  and  wilful  imposition,  relevancy  of  charge  o£  Criminal  let- 
ters, charging  falsehood,  fraud  and  wilful  imposition,  in  as  much  as  the  pri- 
soner represented  himself  as  "  a  person  of  wealth,  rank,  and  property,  and  as  * 
being  able  and  ready  to  pay  for  any  goods  or  articles  he  might  punchase  on 
delivery  or  on  demand  of  payment  for  the  same  :** — Held  relevant.  Time,  lati- 
tude of  Opinion  of  the  Court  on  this  subject.  Her  Majesty's  Advocate  v. 
Eronacher,  21st  June  1852.           -            -            -            -            -            -    908 

See  Indictment,  ------     359 

Fee  simple  possession.     See  Entail,  -  -  -  -  -    919 

Fees  to  senior  CounseL     See  Process,  -  •  -  -  -    591        d 

to  two  Counsel,  and  Agent's  expenses  before  action,      -  -  -    737        f 

Final  Imterlocutob,  effect  o^  on  claims  not  within  the  view  of  the  Court.   See  , 

Process,  -  -  -  -  -  -  -  -  -563         j 

reclaiming  note  from.     See  Process,        -  -  -    481 

Fixtures,  distinctions  of,  in  questions  between  Heirs  and  Executors,  and  Land- 
lord and  Tenant     See  Process,     -  -  -  -  -  -    917         1I 

Feu  Right,  authority  to  grant.     See  Entail,  -  -  -  -    578 

under  the  Entail  Act,  to  be  granted  by  the  authority,  and  at  the 

sight  of  tiie  Court,  -  -  -  -  -  -  -  1039         " 

reserved  to  Landlord  under  Lease.     See  Landlord  and  Tenant,         -  1048 


FEU-Duty,  personal  liability  for,  transferred  to  disponee,  -  -     627-634 
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FstJ-DinT,  effect  of  penoDal  bond  for.  Held  that  a  peraonal  oUigadon  to  pay 
feu-daty  constituted  hj  personal  bond  does  not  impose  an  obli^tion  in  per* 
petuitj,  but  is  extinguished  bj  the  transference  of  the  property  over  which  it 
is  secured.  The  Principal  and  Professors  of  King's  College,  Aberdeen  v. 
Hay  and  Husband,  11th  March  1852,         .....    627 

effect  of  personal  bond  for.    Held  that  a  personal  obligation  to  pay 

feu-duty  constituted  by  personal  bond  does  not  impose  an  obligation  in  per- 
petuity, but  is  extinguished  by  the  transference  of  the  property  over  which 
it  is  secured.     Brown's  Trustees  v.  Webster,  11th  March  1852,       -  -     684 

FiSHiNQS,  Shell  Fish.  Where  A.  was  proprietor  of  lands  bounded  de  facto  by 
the  sea,  although  no  sea  boundary  was  expressed  in  his  titles.  Part  of  his 
lands  were  erected  into  a  barony.  His  titles  gave  him  right  to  fishings  both 
in  salt  and  fresh  water,  but  wiUiout  any  special  mention  of  shell-fish.  He 
raised  an  action  to  exclude  certain  defenders,  as  representing  the  public,  from 
gathering  limpets  and  other  small  shell-fish  from  the  rocks  ex  adverse  of  his 
lands,  but  without  making  any  averment  of  possession  on  his  own  part  :-— 
Held  that  he  had  no  title  to  exclude  the  defenders  from  gathering  these  fish 
between  high  and  low  water  mark,  the  right  being  pubUci  juris.  Hall  v, 
Whellis  and  Others,  16th  January  1852,    -  -  -  -  -     265 

Foreign  Counsel,  effect  of  construction  of  Deeds  by.     See  Foreiffn  Deedsy      -     197 

deeds,  construction  o^  by  Court  of  Session.     In  the  construction  of  a 

foreign  deed,  where  foreign  counsel  has  reported  that  the  lex  loci  attaches  no 
definite  meaning  to  the  terms  of  the  deed,  either  by  technical  appropriation, 
or  by  judicial  construction  : — Held  that  the  Court  is  entitled  to  take  the  con- 
struction upon  itself.      Thomson's  Trustees  v,  Alexander,  18th  December 

1851,       -  -   , 197 

Wmncss,  deposition  of,  on  commission,  how  to  be  received  in  evidence. 


See  Jury  Trials     --------     160 

WiTiYESS,  deposition  of,  may  be  taken  at  a  trial,   without  evidence 


that  he  is  still  resident  abroad,      ......     702 

Wirmsss,  receiving  of  deposition  of.    Held^  affirming  the  decision  of  the 


Court  of  Session,  that  the  evidence  of  an  English,  or  other  foreign  witness, 
taken  under  a  commission,  may  be  read  at  the  trial,  without  proof  ofthe  witness 
being  then  still  out  ofthe  junsdiction  ofthe  Court: — Held  also,  that  on  the 
trial  of  an  issue,  whether  a  bond  had  been  given  for  a  gambling  debt,  an  ex- 
ception taken  to  the  Judge's  charge,  on  the  ground  that  his  Lordship  refiised 
to  tell  the  jury  that  the  defender  in  such  issue  (who  was  the  charger  on  the 
bond)  was  not  bound  to  prove  the  consideration  given  for  it,  but  recommend- 
ed them  to  find  for  the  defender,  unless  it  was  proved  by  the  pursuer  that 
the  bond  had  been  granted  for  money|won  at  play,  was  rightly  disallowed  by 
the  Court  of  Session.    Sutton  v.  Ainslie,  10th  May  1852,   -  -  -     702 

decree,  expenses  in.     The  Court  of  Session  will  enforce  payment  of 


costs  of  suit  in  the  Court  of  Chancery.  Nash  t?.  Cochrane,  10th  December  1851,  186 

FoBEiGirBB,  founding  of  jurisdiction  over.     See  Jurisdiction^   ...  779 

Forfeited  Share,  claim  of  next  of  kin  to.    See  Settlement,                -            -  119 

FoRQED  Draft,  loss  of  Letters  of  Credit,  paid  on.     See  Letters  of  Credit,        -  ,347 

Fraud,  relevancy  of  allegations  of     See  Process,       -            -            -            -  611 
■            &c.,  issue  in  action  for.    Terms  of  issue  in  reduction  of  trust-settle- 
ment on  the  ground  of  fraud,  circumvention,  and  undue  contrivance.     6il- 

mour  V,  Gilmour's  Trustees,  7th  February  1852.,                  -            -             -  891 

action  d*,  against  a  Bank  Director.     See  Process,      ...  904 


Yjjqjr  warrant.  Held  that  a  fugae  warrant,  to  imprison  untU  caution 
should  be  found  under  the  penalty  of  the  debt,  and  also  for  expenses,  was 
illegal,  and  liberation  granted ;  also,  that  the  warrant  of  imprisonment  was 
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indivisible,  and   could  not  be  suBtained  in  port  and  suspended  in  port. 
M'Ciibbin  r.  Faltcm,  22d  June  1752,  -  -  -  -     911 


G 

Gambling  Debt,  charger  on  bond  for,  not  boond  to  prove  consideration  fi>r 
which  the  bond  was  granted.  Ainslie  v.  Sattpn  and  Mandatory,  13th  Dec- 
ember 1851,        --.-...  .     160 

Geiosbal  Pouoe  Act,  13  and  14  Vict.  c.  33,  sec,  345.  Mode  of  procedure 
under.     See  Police,  ..--..         242, 4S9 

Gbnebal  service,  reduction  o£    See  Process^  ....     3^ 

GuABAimsE,  effect  of^  by  one  creditor  on  a  bankrupt  estate  in  favour  of  an- 
other.        &Q&  Eepekticnj  -  -  -  -  •       33 


H 

Half-Bu)OD  held  entitled  to  succeed  equally  with  the  full  blood.    See  5ifcee»- 

won, 1101 

Habboub,  Levying  tolls  at    See  Porti         .....  660 

Havebs,  diligence  against,  for  recovery  of  writings.    See  Diligence,    -             -  764 

■           mode  of  enforcing  productions  by,  in  a  submission.    See  Process,       -  533 

— — •  examination  of.     See  Diligence  against  Havers,            ...  764 

Hbarinq  parties,  rule  as  to,  in  submission  to  a  skilled  arbiter.    See  Submmum,  601 

Heir  female,  construction  of  destination  to.    See  1  and  12  VicL  c.  86,             -  213 

female,  destination  to  without  division.    See  Trust,      -            -             -  314 

liability  o^  for  ancestor's  debts  where  his  title  is  made  up  by  precept  of 

dare  constat,  under  the  statute  1695.    See  Statute,  ...  1088 

of  line,  representative  liability  of.    See  Personed  ObUgatian^         -         388,  389 

of  line,  discharge  to,  does  not  free  the  heir  of  provision.    See  Band,        -  379 

obligation  on,  for  aliment  to  younger  children..    See  AUment,     -             -  532 

of  provision,  liability  of^  for  grand&ther's  oUigations.     See  Bond,           -  379 

of  provision,  representative  liability  of.     See  Personal  Obligation,  388,  389 

at  law,  collation  by..   See  Collation,      ....            -  246 

at  law,  intromissions  by.    See  Collation,           -            .            .            .  246 

right  of  relief  against  executor.     In  a  question  between  heir  and  execu- 


trix as  to  liability  for  repairs  and  arrears  of  rent, — Held,  that  the  heir  was 
not  entitled  to  relief  against  the  executrix  beyond  the  amount  of  the 
executry  funds  in  hand — ^the  heir  refusing  to  investigate  these  funds. 
Renton  v.  Buchanan,  14th  November  1851,  -  -  -  -      10 

whomsoever,  and  their  assignees,  construction  of  destination  to.     See 


Entail  Act,  ........     213 

—  absence  oi^  on  death  of  tenant.    See  Lease,       ....     862 

claim  of,  to  surplus  rent  paid  by  new  tenant,  of  lease  formerly  held  by 


his  father.    See  Lease,      -            -            -            -            -            -            -  862 

—  of  entail,  misdescription  of.     See  EniaH,           ....  994 

—  disqualification  of^  to  consent  to  disentail.     See  Entail,                -            -  859 
of  entail,  intimation  to  be  made  to  the  next  heir,  where  one  dies  during 


an  action  for  disentail.     See  Entail^  .....     795 
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Heir  born  daring  proceedings  for  disentail.     See  Entail  Amendment  Act,         -     7^2 

-: of  entail,  to  what  part  of  expense  of  uplifting  consigned  money,  be  is 

entitled  to.     See  Lands  Clause  Act,  -  -  -  -  -       86 

Hebitablb  creditors,  maj  apply  for  a  judicial  factor,  on  failure  of  trustees. 
See  Judiaal  Factor^  -----..     490 

creditor,  right  of,  to  stop  a  sale  by  a  creditor  holding  a  bond  and 

disposition  in  security.     See  Title  Deeds,    -  -  -  .  -  1014 

loan. — ^A.  negociated  through  B.  a  loan  on  heritable  security  with 


C.  A.  had  previously  given  the  money  to  B.,  to  be  paid  to  C.  the  borrower, 
who,  however,  only  received  a  part  of  the  sum  from  B.,  on  the  pretence  of 
objections  to  the  titles.  Pending  negociations  B.  suddenly  died  bankrupt, 
without  accounting  for  the  balance  of  the  money  he  had  so  received  from  A. : 
— Held  in  a  question  between  A.  and  C,  the  borrower,  that  the  loss  must 
fall  on  the  latter.    Mackintosh  v,  Pitcaim,  16th  December  1851,     -  *     166 

and  moveable. — Held,  (1.)  In  construction  of  a  trust-deed  and  settle- 


ment, that  it  is  not  necessary  for  the  effectual  execution  of  a  power  of 
bequest,  that  the  deed  proceeding  upon  that  power  shall  bear  express 
reference  to  the  deed  conferring  it.  (2.)  That  a  testament  carried  that  part  of 
the  testator's  share  in  his  father's  estate,  which  was  heritably  invested. 
Miller's  Trustees  r.  Miller  or  Grierson,  28th  June  1852,  -  -     956 

Homologation  by  a  minor.     See  Parent  and  Child,   -  -  -  -     569 

of  decree,  effect  of.     See  Reduction,    -  -  -  -     951 

Husband  and  wife. — ^A.  by  contract  of  marriage,  on  the  occasion  of  the  mar- 
riage of  his  daughter  C.  to  D.,  conveyed  an  estate  ^'  to  himself  in  liferent, 

and  af\er  his  death  to  C.  and  D.  in  conjunct  fee  and  liferent,  and  to  the 
longest  liver  of  them  two  in  liferent,  but  for  the  said  D.  his  liferent  only." 
D.  obtained  decree  of  divorce  against  C,  and  thereafter  A.  died : — Held  that 
D.  was  entitled  to  the  liferent  of  the  w/iole  estate  from  the  death  of  A. 
Thom  V.  Henry  and  Others,  12th  June  1852,  -  -  -  -  849 
wife  ranking  on  sequestrated  estate  of.     See  Antenuptial  Contract,    -     283 

appropriating  the  wife's  separate  property,  held  theft.      See  Indict" 

ment,  ---------       122 

held  entitled  to  expenses  of  a  counter-action  of  divorce.     See 


Expenses,  --------     775 

Htpothec  of  law  agent  over  title  deeds.     See  Title  Deeds,      -  -  -  1014 

— of  law  agent  extends  over  the  expenses  decerned  for,  but  not  sub- 
ject-matter of  suit.     See  Process,  -----  1059 


Illegal  consideration.     See  Letter  of  Obligation,        -            -            -            -  745 

Illiquid  claims  cannot  be  admitted  as  riding  claims  in  a  multiplepoinding.    See 

Process,    ---------  1059 

Implement  of  contract  with  railway  company,  title  to  sue  for.    See  Railway  Com- 
pany,      ---------  528 

of  letter  of  obligation  granted  for  discharge  in  bankruptcy.      See 

Letter  of  Obligation,            ---«---  745 

Improvement  debts,  what  held  as,  under  the  Entail  Act.     See  Entail,             -  1099 

•  under  Entail  Act,  what  held  as.     See  Entail,     -             -             -  106S 

nature  of,  to  be  stated  in  nppHcations  for  authority.  *  See  Entail,  591 
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Impboyememt,  bj  heir  apparent     See  EtOail,  -  -     .       -  -     980 

■  executed  before  heir's  title  made  up  under  entaiL    See  EntaH,  919 

debt,  assignation  of.     See  10  Oeo,  IIL^  c.  61,    -  -  -     45B 

under  Entail  Act,  application  of  balance  of  trust  funds  for.     See 

EntaOj  -...--.  -  1043 

Imputed  payment    See  Payment^     -----  -     s&i 

Incapagitt,  reduction  of  settlement  on  the  ground  of.     See  Beduetkm  of  Deed 

ofSeUlement,         ---..--  -     264 

Incarceration,  competency  of  warrant  of.     See  FugcB  Warrcmlj        -  -      911 

Indictment,  relevancy  of.  A  husband  appropriated  a  sum  of  money,  which, 
by  antenuptial  contract,  was  expressly  reserved  to  the  wife,  the  husband's 
ju8  mariti  being  declared  to  be  excluded :  Held  that  an  indictment  charging 
the  husband  with  the  crime  of  theft,  as  also  fraud,  was  relevantly  laid. 
Her  Majesty's  Advocate  v,  Kilgour,  8th  Dec  1851,  -  -  .     122 

relevancy  of.     Held  that  a  party  who  had  received  yam  for  the 

purpose  of  being  woven  into  a  web,  and  appropriated  the  yarn,  was  properly 
charged  with  theft.     Watt  v.  Home,  8th  Dec  1851,  -  -  -     125 

relevancy  of.      Held,  that  in  an  indictment  chaiglng  bigamj. 


when  the  first  marriage  was  performed  in  Ireland  by  a  Roman  Catholic 
clergyman,  it  is  enough  to  set  forth  that  the  parties  were  '<  lawfully  married," 
and  is  not  necessary  to  state,  that  the  parties  were  both  Roman  Catholics,  or  | 

to  set  forth  any  other  circumstances  necessary  to  constitute  a  lawful  marriage  i 

as  between  Roman  Catholics  in  that  country.     Her  Majesty's  Advocate  r.  J 

QuiUichan,  24th  Jan.  1 852,  -  -  -  -  -  -     306         i 

relevancy  of.      In  an  indictment  charging  robbery,  it  is  not     - 


competent  to  libel  as  an  aggravation,  previous  convictions  of  thefl,  or  that 
the  panel  was  habit  and  repute  a  thief.  Her  Majesty's  Advocate  v.  M^Leod, 
Briggs,  and  Falkner,  26th  Jan.  1852,         -  -  -  -  -     311 

relevancy  of  charges  in.      Her  Majesty's  Advocate  v.  M'Walter 


or  Murray,  2d  Feb.  1852,  -  -  -  -  -  -     359 

mode  of  libelling  aggravations  when  the  major  proposition  in- 


cludes several  different  charges,  to  all  of  which  the  aggravations  do  not  ap- 
ply»     Her  Majesty's  Advocate  v.  Rait,  17th  Nov.  1851,     -  -  -      48 

form  of,  against  a  party  charged  with  uttering  base  coin.     See 


Uttering,  ---------     127 

latitude  of  time  in.     See  Falsehood,  jv.,  -  -  -     908 


Indorsee  of  an  Accommodation  Bill,  recourse  of,  against  acceptor.     See  Billy     252 
Indorsation,  special,  need  not  be  scored  to  entitle  the  indorser  to  vote  in  a 

sequestration.     See  Trustee,  -.-...     514 

Infefthent  under  Entail  Amendment  Act,  11  and  12  Vict  c  36,  meaning  of, 
— Held  that  '*  the  date  of  infeftment"  in  the  Entail  Amendment  Act,  sec  33, 
means  the  date  of  the  instrument  of  sasine,  and  not  that  of  its  registration,  in 
all  infeftments  prior  to  the  Infeftment  Act,  8  and  9  Vict,  c  35  ;  and  that  a 
petition  of  disentail  under  that  section,  setting  forth  the  date  of  the  recording 
(if  the  sasine  only,  was  incorrect,  and  all  the  procedure  following  thereon 
invalid.    Kermack  v.  CadeU,  9th  July  1852,         .  -  -  -  1009 

M  of  superior,  right  of  vassal  to  demand  sight  of,  in  an  action  of  non- 

entry.     See  Non  Entry,     -  -  -  -  -  -  -    759 

to  be  described  in  applications  for  power  to  feu.      See  Entail 


Act,        ---------    578 

iNQiBrnoN  AND  ARRESTMENT. — ^In  Considering  proceedings  for  recal  of  diligence 
which  had  been  used  .on  the  dependence  of  an  action  of  count  and  reckoning, 
in  which  defences  had  not  yet  been  lodged,  the  Court  will  look  to  the  nature 
and  probability  (tf  the  claim  in  the  action,  so  as  to  enable  them  to  deter 
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mine  the  amount  of  caution  to  be  found  bj  the  petitioner.  Brown  v.  Camp- 
bell, 9th  March  1852,  -  -  -  -  -  *  -  598 
Injurt  to  person.  Wliere  a  party,  aged  fourteen,  employed  to  work  on  a  rail- 
way, alleged  that  he  was  put  to  work  unsuitable  to  his  age  and  strength,  in 
the  course  of  which  he  received  bodily  injury,  this  statement  held  relevant 
to  infer  damages.  Form  of  issue  approved  of  by  the  Court  to  try  the  case. 
Niddrie  v.  Dean  and  Smith,  12th  July  1852,         -             -             .            -  1034 

Inner  House,  enrolment  of  Reclaiming  Note  firom  Bill  Chamber  interlocutor, 
iu  which  Division  competent     See  Process^  ....     249 

■  House,  Division  of.    Where  an  action  had  been  enrolled  as  a  First 

Division  cause,  and  decree  in  absence  opened  by  a  note  of  suspension  marked 
Second  Division  : — Held^  that  the  proceedings  following  thereupon  were  to 
bn  considered  as  still  in  the  First  Division.     Colquhoun  v.  Greig,  27th  Nov. 
1851,        .--....-.       75 
House,  rule  observed  by,  in  reviewing  Lord  Ordinary's  judgment  as  to 


expenses.     See  Process^     .......     915 

Insolvenct.   In  a  reduction  of  a  deed  on  the  ground  of  insolvency,  it  is  not 
necessary  to  libel  insolvency  at  the  date  of  granting.     See  Banhrupt^  .     967 

■  of  a  factor,  trustees  not  liable  for.     See  Trustf  -  -     159 

Inspection  of  goods,  effect  of  mora  in.     See  Sale^      ....     942 

Insurance,  Fire  Insurance. — Circumstances  in  which  held  that  a  Fire  Insurance 
Company  had  not  lost  the  right  of  reinstating  the  person  insured.     Suther- 
land V.  Sun  Fire  Office,  22d  May  1852,    -  -  -  -  -     710 

Interdict,  an  incompetent  mode  of  trying  the  question  of  right  to  appoint  bur- 
sars under  a  mortification.     See  Mortification^         -  -  -  -     901 

■  to  prevent  proceedings  against  a  railway  for  damages.     See  EaUr 

wayy         -...-.--.     776 
against  using  a  Patent  without  a  license,  circumstances  in  which  re- 


fused.   SeePoteiU,  -'  -  -  -  -  -  -    769 

and  suspension  of  dissolution  of  railway  company.     See  RaUioay 


Company^  .-.--...     691 

of  possession  of  lease  on  tenant's  bankruptcy,  competency  of.     See 


Lease^       .........     733 

on  juratory  caution,  refusal  of.    Where  creditors  poinded  stock  on  a 


farm  of  which  their  debtor  was  proprietor,  but  which  stock  was  claimed  by 
the  debtor's  son  under  an  alleged  lease  granted  by  his  father,  (and  which 
lease  was  challenged  by  the  creditors  as  collusive), — ^Interdict  by  the  son 
against  a  sale  of  the  stock  refused  on  juratory  caution,         -  -  -    51 1 

against  parochial  board,  expenses  of.    See  Poor  Law  Acty  -    482 

breach  o£     See  Process,       ......    917 


Interest  not  allowed  on  expenses  prior  to  taxation.    See  Process,      -  -  1059 

; —  where  payments  to  be  applied  to.    See  Payment,   •  »  .     332 

Interim  &ctor,  when  intimation  of  recal  of  sequestration  required  to.    See 

Sequestration,         ....---.     977 

execution.    See  Appeal,       -  -  -  .  6S9,  782 

Interlocctor,  findings  in.  See  Process,  -  -  -  -  63,869,372 
granting  commission,  form  of^  in  Bill  Chamber  practice.    Johnson 

and  Company  v.  L«es,  15th  November  1851,  -  -  -  -       25 

by  Presbytery,  authentication  of.     See  Church  Courts,    -  -     824 

what  embraced  in.    See  Process,  -  -  .  .     563 

by  Sheriff,  on  petition,  with  an  alternative  prayer.     See  Process,     748 

final  by  inadvertency,  mode  of  reclaiming  i^nst.     See  Process,      481 


Intestacy,  heirs'  obligation  to  aliment  younger  children  in  a  case  o£    See 
Aliment,  --------     532 
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Intihation  of  birth  of  heir  during  proceedings  for  disentail,  -  -     72^ 

to  heir  born  during  proceedings  in  disentail.     See  Entail,  792,  795 

of  petition  to  recal  sequestration  to  interim  factor,  sufficient  at  anj* 

time  before  confirmation  of  trustee.    See  Sequestrationy        -  -  -     977 

■ —  of  application  for  appointment  of  a  curator  bonis.     See  ProceaSy  -     118 

to  executor  necessary  where  it  is  proposed  to  supersede  him  bj 


judicial  &ctor.  See  Trust  Estate.  -  -  -  -  -  797 
Intromission  with  personal  or  moveable  estate  by  heir  at  law.  See  CoUatian,  246 
Investiture  in  entail,  declarator  of.  See  Entail,  -  -  *  -  30 
Investment  for  beneficiary  powers,  of  trustees  as  to.  See  Trust  Deed,  -  13f 
Irritancy,  defect  in.  See  Entail,  -  -  .  -  -  595 
Irritant  clause  in  entail,  erroneous  recording  of,  held  not  fatal,  -  -  994 
Issues,  general  observations  as  to.  See  Process,  -  -  -  1108 
power  of  Lord  Ordinary  as  to  adjustment  of,  where  parties  do  not 

agree. '  See  Process,         -             -             .            -             ,            .  .  491 

adjustment  of.     See  Process,                  -             -            -            -  ,  333 

power  of  the  Court  to  alter  after  trial.     See  Jlailway,    -             -  -  749 

cannot  be  explained  by  the  Record.     See  Way,  Right  of,            -  ^  226 


Issue,  See  Process,  -.-...         369^  455 

for  a  Heduction  of  Settlement  on  the  ground  of  fraud.     See  Fraud,        -  391 

specification  of  time  and  place  in.     See  Issues,   -            -            -             -  394 

what  necessary  to  be  stated  in,  in  a  Reduction  on  the  head  of  Bankruptcy. 

See  Bankrupt,        -.-.-•--  9^ 

in  an  action  for  Railway  Furnishings.     See  Contract,                 -             -  26 

for  Assythement  and  Damages.     See  Assythement  and  Damages,              -  146 

for  action  of  Damages.     See  Process,    -----  990 

form  of,  in  an  action  of  slander.     In  an  action  of  damages  for  slan- 


der against  the  owner  of  a  newspaper,  on  account  of  a  statement  published 
therein,  which  the  pursuer  alleged  contained  the  inuendo  '^  that  he  had  been 
placed  at  the  bar  of  the  police-court,  charged  with  receiving  and  retaining 
stolen  goods,  knowing  them  to  be  stolen,  or  uuder  a  criminal  charge  con- 
nected with,  or  involving  the  dishonest  receipt  or  retention  of  stolen  goods" — 
The  pursuer  proposed  an  issue,  stating  the  inuendo  as  that "  of  having  been  a 
prisoner  at  the  bar  of  the  police-court,  charged  with  a  criminal  offence,  and 
as  having  obtained  possession  of  pledged  goods  by  improper  or  unlawful 
means,  or  under  circumstances  inferring  criminal  conduct," — Held  that  the 
pursuer  would  not  be  entitled  under  this  issue  to  maintain  to  the  jury  an 
inuendo  of  receipt  of  the  goods,  knowing  them  to  be  stolen ;  and  proposed  issue 
amended,  so  as  to  embody  the  precise  words  of  the  record. — Soouller  r. 
Gunn,  25th  June  1852,  -  -  -  -  -  -     945 

terms  of,  for  slander. — ^Terms  of  issues  in  an  action  of  damages  for 


slander,  at  the  instance  of  an  assistant  clergyman  against  his  principaL 
— Lockhart  r.  Gumming,  7th  Feb.  1852,  -  -  -     394 

in  an  action  of  damages  for  injury  done  by  arrestments  used  during 


the  dependence  of  an  action  from  which  the  defender  was  assoilzied, — Held 
that  the  issues  must  put  the  question,  whether  the  arrestments  were  used 
^^maliciously,  and  tvithout probable  cause.** — Henning  v.  Howatson,  17th  Feb. 

1852,  474 

—  in  action  of  damages  for  injury  to  person.     See  Injuiy  to  Person,  -  1031 

evidence  competent  under,  for  Reduction  of  Deeds  on  the  ground  of 


weakness  and  facility.     See  Process,  -  -  -  -  -11 08 

—  necessity  of  counter  issue.     See  Ptvcess,  -  .  .  .     547 

—  Sec  Malice,       -  --  -  -  -  -  -     986 
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Joint  obligation,  eonstrnction  of.     See  Bond,  ....    379 

Joint  Stock  Company  dissolved,  who  to  be  called  as  defenders  in  action 
against  certain  directors  of.    See  Process,  -    -  -  -  -     188 

—  transference  of  shares  of. — Circumstances  in  which  the  Court  repelled  de- 
fences to  an  action  for  calls  in  a  joint*stock  company,  the  defences  proceed- 
ing on  the  ground  that  the  regulations  of  the  company,  as  to  recording  the 
transfer,  had  not  been  complied  with.  The  National  Exchange  Company  of 
Glasgow  V.  Baston,  2l8t  November  1851,  -  -  -  -  -      43 

—  winding-up  Acts. — The  affairs  of  a  joint-stock  company,  whose  domicile 
was  in  England,  having  been  sequestrated  under  the  Winding-up  Acts, 
after  proceedings  had  been  instituted  by  Scotch  creditors  of  the  company  in 
the  Court  of  Session  against  certain  partners  within  the  jurisdiction  of  the 
Court — Hdd,  that  Scotch  claims  of  debt  fell  under  the  operation  of  the 
Winding-up  Acts,  and  that  the  proceedings  in  the  Court  of  Session  must 
be  sisted  until  the  claims  should  be  adjudicated  upon  by  the  Master  in 
Chancery.  Edinburgh  and  Glasgow  Bank  v.  Ewen  and  others,  14th  Feb- 
ruary 1852,  -  -  -  -  -  -  -  -445 

Joint  adventure,  winding  up  of.     See  Factory,  ....    475 

JouBNETHAN  bookbiuder,  when  assessable  for  poor.    See  8  and  9  Vict.,  c.  83,     207 
JuDaHENT,  form  of,  where  issue  tried  by  Lord  Ordinary  without  a  jury,        -    336 

—  of  the  House  of  Lords,  effect  of,  when  expenses  in.     See  Process,  -  -  1124 

—  of  Court,  exceptions  to,  refused.     See  Process,      ....    286 
JuDioATiTBE  Act,  Opening  up  of  closed  record  under.    See  Process,    -  -    854 

—  Act  6  Geo.  IV.,  c.  120,  not  necessary  to  print  original  defences  under. 

See  Process,  -.-.....  1051 

—  act,  competency  of  a  reclaiming  note  in  a  sequestration  under.    See  Process,    610 

—  act,  what  cases  applicable  to.    See  Nuisance,       ....    694 

—  act — Opening  up  of  record. — In  an  action  against  several  defenders  where 
separate  records  were  made  up,  and  prospective  reference  mad^  by  one  of 
the  defenders  to  any  of  the  grounds  of  defence  of  the  other  defenders,  which 
in  any  view  might  be  applicable : — Held,  the  record  being  closed  on  such 
reference,  with  a  denial  in  their  answers,  by  the  pursuers,  of  the  right  of 
the  defenders  so  to  put  their  defence,  that  it  was  competent  to  open  up  the 
record  to  the  effect  of  allowing  an  articulate  statement  of  the  defences 
founded  on.     Richardson  t;.  Gavin's  Trustees,  19th  December  1851,  -    216 

Judicial  Admission,  construction  of.     See  Judicial  Admission,  -  -    810 

—  Admission,  qualification  of. — In  an  action  for  payment  of  the  balance  on  a 
bill  for  £200,  the  defender  admitted  that  he  had  received  the  sum  claimed, 
but  pleaded  a  counter  claim  by  way  of  compensation  : — Held  that  the  qua- 
lification must  be  taken  as  part  of  the  defender's  statement;  and  there 
being  no  other  proof  of  the  debt  sued  for,  that  the  defender's  judicial  admis- 
sion amounted  to  a  denial  of  the  debt.  Donaldson  or  Milne  v.  Donaldson, 
10th  June  1852, -  -    810 

—  Privilege,  what  protected  as.    See  Jury  Trial,     ...  94 
JuDioiAL  Factor  for  lunatic,  party  eligible  for.    Gatherer  or  Deans,  Petitioner, 

30th  June  1852,  -------.    971 

—  form  of  petition  for  appointment  of,         -  -  -  -  -112 

—  appointed  by  the  equitable  jurisdiction  of  the  Court.    See  Trust,  -    451 

—  appointment  of,  on  application  of  creditor.    Re  id  or  Shaw,  I?etitioner, 

21st  February  1852,         -  -  -  -  -  -  -    490 

—  on  trust-estate,  intimation  of  appointment  of,  to  be  made  to  the  executor. 

See  Trust,  -  -  -  -  -  -  -    797 

—  non-compliance  with  Act  of  Sederunt  by.  Accountant-General^  15th  Jan- 
uary 1852,  ........    254 
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Judicial  factor,  non-compliance  with  Act  of  Sederunt  by.  Accountant-Gene- 
ral,  16th  January  1852,    .--.--  -265 

—  factor  fined  for  neglect  of  duty.  A.  B.,  5th  June  1852,  -  -  -  7d4 
Judicial  reference,  fee  to  referee  in.  See  Process,  -  -  -  -  443 
JuBATOBT  caution  in  ejection,  refused.    See  Ejection^             -            *             -  962 

—  Caution,  refusal  of  interdict  on.  See  Interdict^  -  -  -  511 
JuRisDiCTiOK,  founding  of. — The  subsistence  of  an  action  of  multiplepoinding, 

in  which  a  defender  not  resident  in  Scotland  has  lodged  a  claim,  is  not  suf- 
ficient to  found  jurisdiction  against  him  at  the  instance  of  a  third  party  not 
connected  with  that  action,  nor  does  it  supersede  the  necessity  of  aa  arrest- 
ment  jurisdidionis  fundandce  causa  at  the  instance  of  that  party.  Bell  v. 
Stewart,  4th  June  1852,  -  .  -  .  .  -779 

—  of  Justiciary  Court  to  review,    ^q  Court  of  Justiciariff     -  -  -    239 

—  of  Bill-Chamber  to  grant  suspension.    See  Process,  -  -  -    370 

—  of  Court  held  to  be  excluded  by  non-compliance  with  a  Statute.  See  Statute,  1065 
JuBT  Trial,  causes  enumerated  in  6  Geo.  IV.,  c.  120,  as  adapted  for.     See 

Cowrt  of  Sessian  Act,  ---.«.  -    40$ 

—  what  necessary  to  be  put  in  the  issue  for  reduction  of  a  deed,  on  the  ground 

of  insolvency,        ----•.-  -967 

—  issue  for  slander.    See  Issue,        -  -  -  -  -  -    945 

—  issue  for  an  action  of  damages  by  a  servant  against  a  master,  form  of.    See 
Process,    --------  -547 

—  all  motions  as  to,  must  be  made  to  Inner  House,  after  af^ustment  of  issuea 
Stewart  v.  Walker  and  Co.,  24th  June  1852,  -  -  924 

—  notice  of  summoning  of  jury.    See  Lands  Glauses  Act,       .  .  -    68$ 

—  in  what  cases  failure  by  the  pursuer  to  give  notice  within  ten  days,  the  de- 
fender may  do  so.    See  Process,     -----  -  1107 

—  right  to  countermand.    See  Process,         -  -  -  -  -    634 

—  See  Privilege,       -------  -97 

—  See  Evidence,       -  -  -  -  -  -  -  -73 

—  opening  in.    See  Process,  -----  104, 301 

—  opening  to  the  jury  in. — In  opening  to  the  jury  it  is  sufficient  briefly  to  refer 
to  the  import  of  parole  proof,  but  documents  to  be  given  in  evidence  should 
be  fully  opened  upon.  Dougal's  Trustees  and  others  v.  Tay  Ferry  Trus- 
tees and  others,  23d  January  1852,  -  -  -  -  -301 

—  where  Court  refused  to  grant  protection  to  a  witness  against  arrest  for 
debt  to  appear  at.    M'Culloch  v,  Babington,  12th  December  1851,  -    1^2 

—  addition  made  to  bill  of  exceptions  in,  by  judge. — Where  the  depositions  of 
foreign  witnesses  taken  on  commission  were  proposed  to  be  put  in  evidence. 
Held  that  it  was  not  necessary  first  to  prove  that  the  witnesses  were  not  in 
Scotland ;  also  held  that  the  presiding  judge  properly  refused  to  tell  the 
jury  that  the  charger  on  a  bond  alleged  to  have  been  granted  for  a  gambling 
debt,  was  not  bound  to  prove  for  what  consideration  the  bond  was  granted, 
and  that  there  was  nothing  essentially  wrong  in  the  addition  the  judge  had 
made  to  the  exceptions.  Ainslie  v.  Sutton  and  Mandatory,  13th  December 
1851, IfO 

—  motion  for  new  trial.    See  Process,  -  -  .  -         286,  882 

—  expenses  of. — Where,  in  a  jury  trial  for  damages  which  were  laid  at  £2000, 
the  jury  by  their  verdict  only  gave  £10,  Held  that  only  modified  expenses 
of  the  trial  could  be  allowed.  Samuel  v.  The  Edinburgh  and  Glasgow 
Railway  Company,  15th  November  1851,  -  -  •  -     16 

—  expenses  of. — A  jury  found  a  verdict  for  defender  on  the  facts,  under 
reservation  of  a  question  of  law  for  the  Court,  on  considering  which,  judg- 
ment was  entered  for  the  pursuer.  Held  that  the  defender  was  entitled  to 
the  expenses  of  the  trial,  and  the  pursuer  to  the  expenses  of  the  discussion 
on  the  point  of  law  reserved.  Napier's  Trustees  v.  Morrison  and  others, 
27th  November  1851,       -----  .  -     79 

—  expenses  of. — In  an  action  of  damages  for  defamation,  the  jury  found  for  the 
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pursuer  with  only  one  farthing  of  damages.  Expenses  allowed  to  him. 
M*Intoshv.Flowerdew,8d  December  1851,  -  -  102 

JuBY  Tbial,  expenses  of. — Where,  in  a  trial  on  an  action  of  damages,  for  9n 
assault  on  the  pursuer,  the  jury  returned  a  verdict  in  his  favour,  with  one 
farthing  of  damages,  the  Court  refused  to  allow  expenses  to  either  party. 
Bwing  V.  Earl  of  Mar,  24th  January  1862,  -  -  -    303 

J'us  mariti,  where  property  settled  on  the  wife  exclusive  of.  Held  that  the  hus- 
band was  chargeable  with  theft  and  fraud  for  appropriating  it  to  himself. 
See  Indictment,      --------     122 

^us  rdidce,  wife  held  entitled  to  claim  and  repudiate  provisions  under  a  settle- 
ment.   See  Trust  Settlementy  -  -  -  -  •  -1118 

JusTiois  of  Peace,  personal  interest  of.    See  Entail^  '-  -  -    193 

—  of  Peace,  affidavit  before,  while  resident  in  England,  in  application  to  sell 
entailed  lands.    See  Entail^  ..--.•    842 

Justiciary  Cottrt,  jurisdiction  of.    See  BilUGhamber^  -  -  -    370 

—  right  of  review  by  a  conviction  under  the  Solway  Fishing  Act,  44  Q-eo. 
III.,  c.  45,  sees.  9  and  17,  followed  by  the  infliction  of  a  penalty  and  impri- 
sonment, is  not  reviewable  by  the  Court  of  Justiciary,  rark  and  others  v. 
BarlofStair,  12th  January  1852,  -  -  -  -  -    239 

—  Process,  diet  in,  peremptory. — During  a  trial  on  circuit  an  objection  was 
taken  to  the  admissibility  of  a  production  in  evidence,  but  the  Court,  with 
the  view  of  certifying  the  point  to  the  High  Court,  should  the  pannels  be 
convicted,  reserved  consideration  of  the  objection,  and  meantime  allowed  the 
trial  to  proceed.  The  pannels  were  found  guilty,  whereupon  the  Court  cer- 
tified to  the  High  Court,  and  continued  the  diet  in  general  terms  without 
fixing  any  particular  day  for  the  diet  being  then  called.  Held  that  criminal 
diets  are  peremptory,  therefore  held  that  the  criminal  process  had  fallen,  and 
the  warrant  of  incarceration  discharged,  and  the  pannels  ordained  to  be  set 

at  liberty.    Her  Majesty's  Advocate  v.  Frasers,  9th  June  1852,     -  -    806 

—  Court  of,  certification  in  general  terms  from  Circuit  to. — A  case  having  been 
certified  from  Circuit  in  general  terms,  without  fixing  a  peremptory  diet,  the 
Court  KM  that  the  process  had  fallen,  discharged  the  warrant  of  incarcera- 
tion, and  ordained  the  pannels  to  be  set  at  liberty.  Thereafter,  a  new  indict- 
ment having  been  brought,  and  the  pannels  having  pleaded  that  they  had 
already  tholed  an  assize  in  bar  of  trial  on  a  new  indictment,  the  Court  sus- 
tained this  defence,  assoilzied  the  pannels,  and  dismissed  them  from  the  bar. 
Her  Majesty's  Advocate  v.  Frasers,  12th  July  1862,         -  -  -  1037 

K. 
KiK,  next  of,  competition  between,  and  beneficiaries.     See  Settlement,  -     119 


L. 

Laitblobd  and  tenant.     See  Damages,  -  -  -.  -  .    578 

—  and  tenant. — Circumstances  in  which  a  tenant  was  found,  in  respect  of 
delay  and  implied  acquiescence,  to  have  no  claim  or  right  of  action  against 
the  trustees  and  representatives  of  his  deceased  landlord.    Thom  v,  Thom's 
Trustees,  14th  July  1852,  ------  1048 

Lakbs  Clausi^s  Aot,  8  Vict.,  c.  19,  sees.  36  and  37,  notice  of  summoning  jury 
under. — The  37th  section  of  the  Lands  Clauses  Act  (8  Vict.,  c.  19)  go- 
verns the  preceding  section,  36  of  that  Act ;  and  therefore  where  the  land- 
owner takes  the  initiative,  and  under  sec.  37  gives  the  Company  notice  of 
the  amount  he  claims,  and  that,  if  the  Company  do  not  agree  to  the  same. 
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he  desires  the  amount  may  be  determined  by  a  jary,  the  Company  are  bonnd 
'  to  give  the  ten  days'  notice  required  by  sec.  37,  before  they  present  their  peti- 
tion to  the  Sheriff  for  summoning  a  jury ;  and  if,  in  these  circumstances,  thej 
present  their  petition  without  giving  such  notice,  the  landowner  is  entitled 
to  recover  by  action  the  full  amount  so  claimed  by  him.  This  is  not  altered 
by  there  having  been  a  reference  to  arbitration,  which  had  however  become 
abortive  and  been  abandoned.  Edinburgh,  Perth,  and  Dundee  Railway  v. 
Leven,  30th  March  1852,  -----  .     686 

Lands  Clauses  Act,  expense  bf  uplifting  money  consigned  under. — In  appli- 
cation by  heir  of  entail  for  warrant  to  uplift  price  of  land  consigned  by  a 
railway  company, — Held,  that  he  is  entitled  to  the  expense  of  the  applica* 
tion,  but  not  to  the  expense  of  constituting  against  heirs  of  entail  his  right  to 
the  sum  consigned.  Erskine  v.  Aberdeen  Railway  Co.,  29th  November  1851,  86 
Lapsing  of  legacy.    See  Legacy,       -  -  -  -  .         -  -         3 

Law  agent  held  liable  for  rent  due  by  tenant.    See  Cautionary  Obligation,        -     756 

—  agency  of  a  trust  may  be  conducted  by  one  of  the  trustees,  who  may  make 
professional  charges.    See  Trttst,  -----     533 

—  agent,  liability  for  loss  from  miJversation  of.     See  Heritable  Loan,  >     166 

—  agent,  responsibility  of,  for  incorrect  procedure.     See  Summons,  -     302 

—  agent's  hypothec  over  title  deeds.    See  Tith-Deeds,  -  -  -  1014 

—  agent's  accounts. — A  party  through  his  local  law  agent  employed  a  writer 
to  the  Signet  in  Edinburgh  to  conduct  certain  litigation  on  his  behalf  in  the 
Court  of  Session,  and  incurred  a  considerable  professional  account  to  the 
latter,  the  greater  part  of  which  was  settled ;  but  there  was  a  balance  about 
which  they  differed,  and  on  account  of  which  the  Edinburgh  law  agent 
brought  an  action : — Held,  reversing  the  judgment  of  the  Court  of  Session, 
and  in  construction  of  the  correspondence  between  the  parties,  that  the  pay- 
ments made  by  the  local  agent  to  the  Edinburgh  law  agent  must  be  im- 
puted specifically  to  the  credit  of  the  employer,  and  could  not  be  allowed  to 
enter  into  the  state  of  the  general  account  between  the  two  law  agents ;  the 
balance  claimed  therefore  disallowed.    Mitchell  v.  CuUon,  11th  May  1852,     718 

Lbass,  reservation  of  landlord's  right  to  feu  under.    See  Landlord  caid  Tenant^  1048 

—  competency  of  interdict  against  possessing  under. — A  tenant  under  a  lease 
excluding  creditors  became  bankrupt.  The  landlord  sequestrated  for  his 
rent,  but  allowed  the  bankrupt  to  continue  in  possession.  The  bankrupt 
thereafter  entered  into  a  partnership  subject  to  the  terms  of  the  lease,  and  the 
landlord  accepted  rent  as  from  the  copartnery.  The  trustee  on  the  seques- 
trated estate  and  the  landlord  having,  after  the  lapse  of  two  years,  entered 
into  an  agreement  for  their  mutual  interest,  applied,  currente  termino,  for 
interdict  against  the  bankrupt  and  his  partner  continuing  any  longer  in 
possession  : — Heild,  that  such  a  proceeding  was  competent  and  proper  in  the 
circumstances.    Borrows  v.  Colquhoun,  25th  May  1852,    -  -  -    733 

—  death  of  tenant  before  expiry  of. — B.,  the  tenant  of  a  small  farm,  hav- 
ing died  three  years  before  the  expiry  of  his  lease,  and  no  heir  appearing  to 
take  it  up,  A.,  the  landlord,  relet  the  farm  on  a  new  lease  for  twenty-one 
years,  at  a  higher  rent  than  that  which  he  drew  from  B.  After  the  expiry 
of  the  three  years  which  B.'s  lease  had  to  run,  C,  his  heir,  who  had  been 
abroad,  appeared,  and  claimed  from  the  landlord  the  surplus  rent  for  the 
three  years,  which  he  had  drawn  from  the  new  tenant : — Held  that  the  claim 
could  not  be  sustained.     Watt  v.  Duff,  17th  June  1852,     -  -  -    862 

—  right  to  ameliorations  under.  Earl  of  Fife's  Trustees  v.  Earl  of  Fife,  16th 
January  1852,      -  -  '-  -  -  -  -  -    271 

—  under  Statute.    See  Railway,       ------    619 

Lboact,  claim  of  next  of  kin  of  deceased  legatee  to.    See  Legacy^      -  -        3 

-r-  vesting  of.    See  Trust-Deed,         -  -  -  -  -  -    398 

—  lapsing  of. — A  legacy  was  left  to  D.  B.,  who  survived  the  testator,  but 
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died  intestate  before  the  legacy  became  due  and  payable : — Hetd^  that  the 
legacy  had  not  lapsed,  to  the  effect  of  preventing  the  next  of  kin  claiming 
it.    Baird  or  Sterling  v.  Baird's  Trustees,  12th  November  1851,  -        3 

XiJBSGACT  Duty. — Where  duty  was  claimed  on  a  sum  of  money  as  part  of  the 
clear  residue  of  the  funds  arising  from  the  sale,  or  other  disposition  of  real 
estate,  directed  by  testamentary  instruments  to  be.  sold  or  otherwise  disposed 
of : — Heldy  that  such  duty  was  not  due ;  that  from  the  terms  and  provisions 
of  the  testamentary  instruments,  the  power  did  not  import  a  direction  to 
realise ;  and  that  the  balance  of  the  proceeds  of  the  heritable  debt,  after  pay- 
ing debts  and  legacies  so  reinvested,  was  not  moneys  arising  from  the  sale 
or  disposition  of  real  estate,  within  the  meaning  of  the  Acts  55  Geo.  III.,  c. 
184,  sch.  part  iii.,  and  8  and  9  Vict.  c.  76,  sec.  4 : — Held,  that  a  cancelled 
codicil  might  be  looked  at  for  interpreting  the  terms  used  in  the  trust-deed. 
Advocate-General  v.  Smith,  1st  March  1852,         ....    553 

—  Duty. — 48  Geo.  III.,  c,  149,  sec.  38.  HM  in  error,  reversing  the 
decision  of  the  Court  of  Exchequer,  that  a  deed  executed  by  five  sisters 
did  not  operate  as  a  mortis  causa  deed,  or  as  a  testament,  but  as  a  deed  only, 
and  that  therefore,  upon  the  death  of  one  of  the  sisters,  the  survivors  were 
not  liable  to  pay  the  legacy  duty.  Brown  and  Another  v.  Her  Majesty's 
Advocate-General,  28th  June  1852,  -  .  .  -  .  1024 

—  special,  and  recovery  of  the  price  of  the  subjects  given  as. — A  trust-disposi- 
tion and  deed  of  settlement  contained  a  special  bequest  of  a  house,  which 
afterwards  and  during  the  truster's  life  was  conveyed  by  a  compulsory  sale 
to  a  railway  company  : — Held  that  the  price  given  for  the  subject  could  not 
be  recovered  by  the  legatee  named  in  the  deed.  Chalmers  v,  Chalmers  and 
Others,  ......--       19 

LsoATEE,  right  of,  to  dispone  share  of  trust  fiinds.    See  Trusty  -  -    235 

LisoiTiM,  what  children  may  claim  as.    See  Trusty  -  -  -  1118 

—  vesting  of.    See  Trmt,     -------  ms 

—  not  affected  by  widow  repudiating  provisions  and  claiming  her  jus  relictcs. 

See  Trust,  .---.--.  ms 

—  claim  of  the  surviving  beneficiaries  under  a  trust  to  the  legitim  of  the 
predecessors.    See  Trust,  ------    235 

Leoitimact.    See  Process,  -------    393 

Legitimation  of  children  bom  in  England  by  a  subsequent  Scotch  marriage. 
See  Marriage,        --------    484 

Lesion,  reduction  of  settlement  on  the  ground  of.  See  Reduction  of  Deed  of 
Settlement,  --------    264 

Letter  of  Credit,  liability  for  loss  of,  when  paid  on  a  forged  draft;. — A., 
merchant  in  Glasgow,  obtained  a  letter  of  credit  from  a  bank  in  Glasgow 
upon  a  bank  in  England,  in  favour  of  B.  and  C,  merchants  in  Liverpool. 
The  bank  in  England  paid  away  the  contents  of  the  letter  of  credit  on  a 
forged  draft : — Held  that  an  action  at  the  instance  of  A.  B.  and  C,  for  re- 
petition of  the  amount,  did  not  lie  against  the  Scotch  bank.  Orr  ii  Barber 
V.  Union  Bank  of  Scotland,  31st  January  1852,     -  -  -  -    347 

—  of  obligation,  security  in  implement  of,  reduced.    See  Bankruptcy,  -    174 

—  of  obligation,  implement  of. — Circumstances  in  which  held  that  a  let- 
ter obliging  the  writer  to  grant  a  bill,  being  the  result  of  an  arrangement 
under  which  certain  of  his  creditors  acceded  to  the  writer's  discharge  as  a 
bankrupt  upon  composition,  was  granted  for  an  illegal  consideration,  and 
could  not  be  enforced.  M'Queen  and  Company  v.  Nicoll,  27th  May 
1852,       -       • 745 

Lettebb  missive  unstamped,  effect  of,  when  offered  in  evidence. — A  bill  of  ex- 
ceptions to  the  ruling  of  the  judge,  was  signed  by  him,  which  after  his 
signature  contained  the  following  statement : — "  The  following  are  the  mis- 
sives or  letters  referred  to  in  the  bill  of  exceptions ;"  then  followed  copies 

3  H 
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of  various  letters,  but  which  were  not  otherwise  referred  to  bj  the  bill  of 
exceptions  : — Held  by  the  House  of  Lords,  that  their  Lordships  could  not 
inquire  to  what  letters  the  bill  of  exceptions  referred,  as  the  letters  were 
not  authenticated  by  the  signature  of  the  judge,  and  formed  no  part  of  the 
record.  An  agreement  to  devise,  according  to  the  law  of  Scotland,  requires 
a  lease  stamp  to  be  operative.     Hutchinson  v.  Ferrier  or  Gordon,  dee.,  29ih 

March  1852,        ..--.-.              -  677 

Liability  of  bank  for  letter  of  credit  paid  on  a  forged  draft.  See  Letter  of  Grtdit,  S47 

—  personal,  of  trustees.    See  Trmt^             .....  159 

—  underbill.    See5»7/, -  252 

—  of  master  for  act  of  servant.     See  Damages^          -            -            .              .  579 

—  Injuries  to  servants.     See  Master,             ....              _  547 

—  of  newspapers  for  incorrect  notices  of  bankruptcy.     See  Damages^                -  521 

—  for  feu-duty  is  transferred  by  sale  of  property  to  disponee.     See   ^«m- 
Putt/, 627,634 

—  for  loss  through  agent.    See  Heritable  Loan,          -            .            .              .  igg 

—  of  pledgee  of  scrip  to  account  to  the  registered  owner.     See  Eathca^ 
Shares,      .---.---              .  505 

—  of  railway  company  for  loss  of  passenger's  luggage.   See  Eailtoay  Company^  742 

—  of  agent  for  failure  to  do  diligence.     See  Agent,                -            -             .  7^5 

—  of  trustee  for  breach  of  trust.    See  Trustee,          -            -            -             .  935 

—  of  contractors  for  operations  of  sub-contractors.     See  Contract,      -             -  1002 

—  of  railway  carrier.  See  Railway,  .....  ggg 
Lien,  factor's  right  of.  See  Principal  and  Agent,  -  .  -  .  10I6 
Liferent  estate,  judicial  sale  of,  does  not  deprive  of  the  character  of  heir  of 

entail,  in  the  sense  of  11  and  12  Vict.,  c.  36,         -            -            -             -  80 

LiTERENTRix,  claim  of,  to  shares  and  dividend  sold  between  terms.    See  TruM,  147 

Loan,  heritable.    See  Heritable  Loan,           -            -            -            -             -  166 

Locality  to  widow.    See  Entail,      -----             .  §23 

Loosing  of  arrestment  on  caution.    See  Inhibition,     -            -            -             .  593 

Loss  from  malversation  of  agent,  liability  for.     See  Heritable  Loan^    -             -  166 

Lord  Ordinary,  power  of,  to  grant  a  new  trial.    See  Process,             -            -  332 

—  Ordinary,  trial  before,  without  a  jury,     -----  33^        j 

—  Ordinary  on  the  bills,  remit  to,  to  appoint  curator  bonis  ad  interim.     See                 j 
Process,    -------             -             .  noi 

Lunatic,  appointment  of  curator  bonis  for,  -            -            -            .             .  2^        | 

—  curator  bonis  for.    See  Judicial  Factor,     -            -            -            -            -  971        ; 


M 

Malice  and  want  of,  probable  cause.    See  Issue,      -  .  -  .    474 

—  what  necessary  in  issue  for. — (1 .)  Held  that  it  is  not  neeessary  in  order 
to  entitle  a  defender  to  have  malice  inserted  in  the  pursuer's  issue,  in  an 
action  of  damages  for  defamation,  that  he  should  admit  the  use  of  the  words 
libelled,  or  state  specifically  what  words  he  did  use.  (2.)  Circumstances  in 
which  held  that  the  statement  or  admission  of  the  pursuer  did  not  shev  a 
case  of  privilege  on  the  part  of  the  defender  so  as  to  entitle  him  to  liAve 
malice  put  in  the  pursuer's  issue.    Rae  v.  M*Lay,  3d  July  1852,  -    986 

Malversation  of  agent  as  to  heritable  loan.     See  Heritable  Loan,     -  -  166 

Malt,  penalty  for  making,  in  an  unentered  place.    See  Excise,          -  -  131 

Mandate  for  uplifting  dividends.     See  Repetition,                 -            -  -  33 

—  terms  of  a,  exempt  from  stamp  duty.  See  Process,  -  -  .  373 
Manse  and  glebe  not  liable  to  assessment  for  poor.  See  Poor  Rates,  -  890 
Marriage  contract,  construction  of  clause  in.    See  Husband  and  Wife,  -  849 

—  contract,  implement  of  obligations  in.     See  Expenses,        -            -  .  494 
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Mabbiage,  legitimation  of  children  by. — A  domiciled  Scotchman  having  mar- 
ried in  Edinburgh  a  domiciled  Englishwoman,  by  whom  he  had  had  children 
born  to  him  in  England — Hdd,  that  the  doctrine  of  legitimation  per  subs&- 
quens  matrimonium  applied.  M'Dongalls  v  M'Dougall,  18th  February  1852, 

Master,  liability  of,  for  acts  of  servant.    See  Damages,         - 

—  and  servant.    See  Process,  -----. 

—  liability  of,  for  acts  of  servant.    See  Master  and  Seroa/nt,  -  -f 

—  and  servant.     See  Ftocess,  ------ 

—  not  liable  for  injuries  done  to  a  servant  when  not  engaged  at  his  proper 
work,  at  time  of  receiving  them.  MarshaU  v.  Omoa  and  Cleland  Iron  and 
Coal  Company,  3d  March  1862,    ------ 

—  and  servant. — A  master  will  be  held  liable  in  damages  for  injuries  done 
to  a  workman  in  his  service,  in  the  course  of  his  employment,  by  a  fellow- 
workman,  also  in  the  master's  service.  Dixon  v.  Ranken,  Slst  January  1852, 

Masters  Extraordinary  in  Chancery.    See  Commission  and  Diligence, 
MxAKS  and  substance,  where  assessable.    See  Foor-Law  Act, 
Mbetoto  of  creditors,  mode  of  procedure  when  statutory  notice  of,  cannot  be 
given.    See  Sequestration,  ------ 

Meliobations  under  lease,  right  to.    See  Process,  .  -  . 

Memorial,  fees  for,  disallowed.    See  Process,  -  -  -  - 

Mercantile  transactions,  application  of  prescription  to.    See  Prescription, 

—  sequestration,  ranking  in.    See  Sequestration,       .  -  -  - 
MBSssvaEBy  liability  of  cautioner  for.    See  Agent  Disbwser, 

MnasTBBs'  stipend,  where  assessable  for  poor.    See  8  and  9  Viet,,  c.  83, 
MiKOBy  transaction  with.    See  Parent  and  Child,        .  -  -  - 

—  homologation  by.    See  Parent  and  Child, 
MiKUTBS  of  road  trustees  unsigned,  opinion  as  to. 

—  of  meeting,  authentication  of.    See  RaiUoay, 

—  authentication  of.    See  Church  Courts, 

—  cancellation  of.    See  Church  Courts, 

—  Act  1686,  c  5.    See  Church  Courts, 

—  of  debate  on  reclaiming  note,  irregularity  of. 
MiSDBSCBiPTiOK  of  hoirs  in  entail.    See  SfUaU, 
Missive  letters,  unstamped,  refused  as  evidence. 
MoiTTaoMBBT  Act,  10  G-eo.  III.,  c.  51.,  s.  26.    See  Improvements, 

—  Act.    See  Entail, 

MoBA,  plea  of.    See  Contract,  ------ 

—  in  inspection  of  goods  sold,  effect  of.    See  Sale,     -  -  -  - 
MoBTirioATioK. — ^A  suspension  and  interdict,  brought  to  prevent  certain  parties 

interfering  with  the  appointment  or  continuance  of  bursars  on  a  certain  mor- 
tification, dismissed,  on  the  ground  that  the  question  must  be  tried  by  a 
declarator,  and  not  by  a  process  of  interdict.    Magistrates  of  Lanark  t;.  Wylie 
and  Others,  18th  June  1852,         ------ 

MonoKS  after  issues  adjusted  to  be  made  to  the  Inner-House.    See  Process, 
Moveable  estate.    See  CoUation,     -  .  -  .  .  - 

—  estate  exhausted  by  debts,  heir's  liability  to  aliment  young  children,  when. 
See  Aliment,         -------- 

MuLTiPLBPOiNDnra  and  exoneration  by  trustee,  expense  of.    See  Trust, 


P*ge 


See  Way, 


See  Sheriff-Court  Procedure, 
See  Bill  of  Exertions, 


484 
579 
990 
353 
547 


547 


221 

202 

99 
271 
591 
143 
563 
327 
205 
569 
569 
100 
749 
824 
824 
824 
298 
994 
e77 
980 
919 

13 
942 


901 
924 
246 

532 
360 
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NAviaABLB  river,  alveus  of.    See  Property, 
Neabbst  relations,  who  held  as.    See  Succession, 
Neoligeitob,  personal  liability  of  trustee  for.    See  Trustee, 
Negleot  of  duty  of  executor,  procedure  on.    See  Trust, 


-  644 

-  1101 

-  925 

-  797 
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New  trial,  motion  for.     See  Process,  -  -  -  -  .     286 

—  trial,  power  of  Lord  Ordinary  as  to  granting.    See  Process,        -  -     333 

—  trial  granted  on  the  ground  of  excessive  damages  and  surprise.  See  Damages,  8dd 
Next  of  kin,  claim  of,  to  forfeited  shares,  under  a  settlement.    See  Deed  of 

Settlement,  -------  -     119 

—  of  kin  of  deceased  legatee,  claim  of,  to  legacy.  See  Legacy,  -  -  3 
Newspaper,  liability  of,  for  omission  of  designation  in  notice  of  bankruptcy. 

See  Damages,       -  ------  -    521 

Nobile  officiwn,  orders  of  Court  in  virtue  of,  as  to  funds  due  to  an  absent  parfy,  1067 
Nominal  damages. — ^Expenses  of  action  disallowed.    See  Jury  Trial,  -    303 

Non-Ektrt,  vassal's  right  to  demand  production  of  the  superior's  infefiment 

and  warrants  in  action  of,  ------     127 

—  Held  that  it  is  not  enough  to  entitle  a  party  to  pursue  an  action  of  reduc- 
tion-improbation  and  declarator  of  non-entry  as  superior — ^he  having  suc- 
ceeded to  the  superiority  as  singular  successor— that  he  has  produced  an  in- 
strument of  sasine  in  the  superiority  in  his  favour,  but  that  the  vassal  has 
a  right  to  insist  for  production  of  the  warrants  of  his  infeftment,  and  all  mid- 
couples  connecting  him  with  the  former  superior.  Maconochie  v.  Governors 
of  Trinity  Hospital,  28th  May  1862, 759 

Non-Ikplemsnt  of  contract.    See  Contract,  -  -  -  -       13 

NoN-UsAGB,  loss  of  right  to  levy 'toll  by.    See  Prescription,  -  -     6G0 

Notice  of  jury  trial,  in  what  cases  the  defender  may  give,    ^e  Process,         -1107 

—  in  newspaper,  liability  for.    See  Damages,  -  -  -    521 

—  of  summoning  jury.  See  Lands  Glauses  Act,  .  .  -  .  6S6 
Nuisance. — ^An  interim  interdict  was  obtained  against  commencing  a  manufac- 
ture which  was  alleged  would  be  a  nuisance.  An  issue  was  framed  to  try 
whether  the  manufacture,  if  carried  on  in  a  particular  way,  would  be  a  nui- 
sance ;  but  there  being  a  difficulty  in  trying  such  issue,  the  Court  of  Session 
made  a  remit  to  a  scientific  person,  who  reported  that  it  would  not  be  a  nui- 
sance. The  complainer  consented  to  the  interim  interdict  being  recalled,  and 
afterwards  applied  to  have  the  cause  on  the  roll  for  advising.  The  Court 
of  Session  having  then  finally  repelled  the  reasons  of  suspension  and  inter- 
dict, this  house  affirmed  the  same.  Held  also,  that  after  the  consent  which 
had  been  given,  objection  could  not  be  made  to  the  record  not  having  been 
closed,  or  to  the  case  not  having  been  sent  to  a  jury  trial.  See  Arnot  v. 
"Brown,  infra,        --------    $94 

—  Proceedings  to  prevent  a  contemplated,  are  not  within  the  Judicature  Act 
(6  Gleo.  I  v.,  c.  120),  requiring  actions  for  nuisance  to  be  tried  by  jury. 
Arnot  V.  Brown,  and  Hogg  v.  Brown,  7th  May  1852,         -  -  .    $94 


0 

Oath  of  party,  construction  of.    Mortons  t;.  Waldie,  July  13,  1852,               -  1041 

—  reference  to,  as  to  onerosity  of  bill.    See  BiU,       -            -            -            -  110 

—  of  reference.    See  Triennial  Prescription,               -            -            -            -  4 

—  of  verity,  what  held  to  comprehend.    See  Trustee,             -            -            -  514 

—  of  reference,  circumstances  in  which  held  negative.    See  Onerous  Assignee,  288 

—  reference  to,  competent  any  time  before  extract,  and  dictum  that  it  is  com- 
petent in  the  Bill-Chamber,          -            -            -            -            -            -  793 

—  examination  upon,  of  petitioner  for  cessio  bonorum.    See  Domicile,              -  800 

—  of  pursuer,  reference  to,  after  a  trial  by  a  jury,    -            -            -            -  1041 

—  commission  to  take,  where  blank  as  to  commissioner's  name.   See  Inierlocuior,  25 

—  construction  of. — Circumstances  in  which  held  that  the  petitioner's  ordi- 
nary domicile  was  within  the  jurisdiction  of  the  Sheriff  of  Edinburgh. 
Hamilton  v.  His  Creditors,  8th  June  1852,             -           -           -            -  800 
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Objection  waived  by  consent  of  debtor.    See  Suspension  and  Liberation,         -  138 

OBLiGATioir,  letter  of,  security  in  implement  of.    See  Bankrupt  Act,  -  174 

Obstructioit,  effect  of  acquiescence  and  homologation  in,  to  a  right  of  way. 

See  Way, 371 

OFFJsin)EB  under  age.    See  Foaching,  -  -  -  -  -  642 

—  name  and  identity  of.  See  Poaching,  -----  642 
Otjpiojsb's  district,  objection  to  description  of,  waived  by  debtor's  consent.    See 

Suspension  and  Liberation,  -  -  -  -  -  -138 

—  execution,  requisites  of.  See  Act  6  Geo.  IV.,  c.  48,  -  -  -  428 
Okbbositt  established  by  holder's  oath.  See  Bill,  -  -  -  -  110 
Onxrous  holder  of  bill,  how  proved.    See  BiU,          -  -  -  .    374 

—  assignee,  reference  to  oath  of. — Circumstances  in  which  oath  of  an  assignee 
charging  on  a  decreet,  was  held  negative  of  a  reference  as  to  whether  the  assig- 
nation was  onerous  or  not.     Tullis  v.  Clark,  17th  January  1852,    -  -    288 

OpBKnro  in  jury  trial.    See  Process,  -  -  -  -         104,  301 

QpiNioirs  of  reporters  on  prohdbilis  causa,  effect  of  division  in.    See  Poor  Roll,      410 


Parent  and  Child.-r-A  disposition  was  executed  by  a  mother,  of  property,  the 
right  of  succession  to  which  had  opened  to  her,  but  in  which  she  had  not 
completed  a  feudal  title,  in  favour  of  her  three  sons,  equally  in  fee,  under 
burden  of  certain  liferent  rights  in  favour  of  herself  and  the  father  (from 
whom  she  had  been  divorced).  By  a  subsequent  deed,  to  which  she  and  the 
father  were  parties,  as  well  as  the  three  sons,  one  of  whom  was  in  minority 
and  another  in  pupillarity,  a  new  conveyance  was  executed  (after  the  mother's 
title  had  been  completed)  in  favour  of  the  same  parties,  but  with  certain 
variations,  and  particularly  giving  a  power  of  distribution  of  the  fee  among 
the  three  sons  to  the  father  : — Held,  (1.)  That  the  former  of  these  convey- 
ances was  irrevocable  and  valid,  and  sufficient  to  vest  the  fee  in  the  sous 
equally,  without  any  reserved  power  of  distribution  in  the  parents,  and  that 
certain  deeds,  bearing  to  be  founded  on  the  power  of  distribution  in  the 
latter  of  the  conveyances,  were  accordingly  reducible  after  the  lapse  of  thirty 
years,  at  the  instance  of  the  representatives  of  the  two  sons,  who  were  under 
age  at  its  date ;  Held,  (2.)  That  reduction  was  not,  in  the  circumstances, 
barred  by  the  plea  of  homologation  or  transaction,  or  by  the  expiry  of  the 
quadriennium  utile.    M'Gibbon  v,  M'Gibbon,  5th  March  1852.        -  -    569 

Parliament,  expense  of  unsuccessful  application  to.    See  Railway,    -  -  1007 

Paeliahentart  Trust,  no  bar  to  adjudication.    See  Process,  -  -    115 

Parochial  Board,  modification  of  assessment  by.    See  Poor-'Lato  Act,  -    723 

—  qualification  for.    See  8  and  9  Vict,,  c.  83,  -  -  -  -    482 

—  Relief,  children  of  able-bodied  poor  not  entitled  to.    See  Parochial  Rdirf,      668 

—  Claim  of  able-bodied  poor  to : — Held  by  the  House  of  Lords,  affirming  the 
judgment  of  the  Court  of  Session  (whole  Court),  that  an  able-bodied  pauper, 
although  unable  to  find  employment,  was  not  entitled  to  parochial  relief  for 
himself.  Held  also,  that  an  able-bodied  pauper  was  not  entitled  to  such  re- 
lief for  his  destitute  children.  M' William  v,  Adams,  and  Lindsay  v.  M'Tear, 
26th  March  1852, 668 

Partnership. — For  pawnbroking  null,  unless  names  of  all  the  partners 
published.     See  Pawnbroking  Act,  -----    274 

—  Possession  of  lease  under.    See  Lease,      -  -  -  -  -    733 
Partnership.— Discharge  by  an  executor  of  a  partner  to  debtors.  See  Process,    513 

—  Title  t«  sue  in  matters  relating  to  winding  up  of. — A  joint  stock  company 
carrying  on  business  under  a  descriptive  firm,  was  dissolved ;  and  under  the 
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provisions  of  the  contract  of  copartnery,  a  meeting  of  partners  was  held,  at 
which  A.  was  appointed  to  wind  up  the  company's  afifairs,  with  the  power  of 
suing  and  being  sued : — Edd^  in  a  reduction  at  the  instance  of  A.  (acting 
under  this  appointment),  of  a  deed  granted  by  one  of  the  partners,  that  his 
title  was  good.    Jameson  v.  Watson,  16th  July  1852,        -  -  -  1090 

Passenoebs'  luggage,  liability  of  railway  company  for.    See  RaHwa^^  -    742 

Patent. — Publication  of  a  patent  for  an  invention  was  not  obtained  for  Scot- 
land till  some  months  after  it  had  been  obtained  for  England.  In  the  inter- 
val a  description  of  the  invention  had  appeared  in  a  magazine  circulated  in 
Scotland : — Hdd  that  this  publication  created  such  a  prima  facie  objection  to 
the  patentee's  title,  that  he  could  not  interdict  parties  in  Scotland  alleged 
to  be  using  the  invention  without  a  license.  Brown  «.  Kidstone  and 
Waters,  29th  May  1852, -  -    7® 

—  accounting  for  proceeds  of  sale  of. — Held  that  where  an  agent  for  the 
sale  of  a  patent  article  was  entitled  to  use  it  in  his  own  trade,  he  was  not 
bound  to  account  for  the  net  profits  of  each  job  in  which  he  so  used  it,  but 
only  for  the  market  value  of  the  article  itself  as  fixed  by  the  patentee. 
Marshall's  Trustee  v.  Ramage  and  Son,  29th  November  1851,         -  -     88 

Patbovs  of  University  of  Edinburgh.     See  University,  -  -  -     58 

Pawnbroking  Act,  29  and  30  Geo.  III.,  c.  99. — Where  a  partnership  in  a 
pawnbroking  company  proceeded  upon  no  writt-en  contract,  but  was  sought  to 
be  established  by  parole  evidence ;  circumstances  in  which  hdd,  that  the  re- 
quirements of  the  Pawnbroking  Act,  as  to  the  publication  of  the  partners' 
names,  &c.,  not  having  been  complied  with,  no  lawful  partnership  conld 
have  existed.    Fraser  v.  Hill  and  Gentle,  17th  January  1852,       -  -    274 

Payment,  how  to  be  imputed. — Certain  disputes  and  dififerences  were  com- 
promised by  two  deeds  of  agreement,  one  in  the  English  and  the  other  in 
the  Scotch  form,  and  thereafter  a  payment  was  made  for  behoof  of  a  creditor, 
whose  claim  consisted  of  a  principal  sum,  and  of  arrears  of  interest : — HM 
hy  the  House  of  Lords,  reversing  the  judgment  of  the  Court  of  Session  (retnming 
to  that  of  the  Lord  Ordinary),  that  such  payment  must  be  imputed  in  ex- 
tinction of  the  principal  sum,  and  that  the  creditor  was  not  entitled  to  apply 
it  first  to  the  interest.    Scott  v,  Sandeman,  8th  June  1852,  -  -    882 

—  Supersedere  of.    See  Bond,  -  -  -  -  -  ^    379 

—  Supersedere  of.    See  Personal  Obligation,  -  -  -  -    388 

Peremptobt  diet.    See  Justiciary,   -  -  -  -  -  -    806 

Personal  estate.    See  Collation,      -  -  -  -  -  -    246 

—  bond,  representative  liability  of  heirs  for.   Morrison  v.  Campbell  and  Others, 
6th  February  1852, 389 

—  obligation,  representative  liability  of  heirs  for.  Reid  v,  Campbell  and  Others, 

6th  February  1852, ^  '    ^ 

—  liability  of  chairman  of  railway  company  for  a  contract  made  by  him.    See 
Railxoay  Company,  -  -  -  -  -  -  -  -250 

—  liability  of  trustees  for  insolvency  of  factor.    See  Trust,  -  -    ^^^ 

—  obligation  of  disponer,  how  transferred  to  disponee.  See  Saleof  Heritable  Subjects,  495 

—  interest  of  justice  of  peace  before  whom  affidavit  sworn.    See  Entail,  -    193 

—  bond  for  feu-duty,  effect  of.     See  Feu-Duty,  -  -  -         627,634 

—  exception,  claim  of  tenant  held  barred  by.   See  Landlord  and  Tenant,         -  1043 

—  objection  to  beneficiaries  challenging  the  investment  of  trust  funds.    See 
Trust,       -  -  .  .  *" 938 

—  debts  of  entailer  must  be  made  real  burdens  to  found  an  application  for 
sale  of  entailed  lands.      See  Entail,  -  -  -  .  -    376 

Petition  to  uplift  money  consigned  by  railway  company.    See  Lands  Clauses  Act,  86 

—  with  alternative  prayer,  sheriflPs  interlocutor  on.    See  Process,     -  .         -  74^ 

—  and  complaint  as  to  tampering  with  witnesses.     See  Damages,       -           -  1^^ 

—  to  disentail  sisted  till  declaractor  brought.     See  Entail,    -            -           -  213 
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PxnTioK  for  excambioD — leave  to  amend — Dew  intimation  required.  See  Eviiail 
AmcTidment  Act,     --------     948 

—  to  excamb,  intimation  of.    See  Entail,      -----    795 

—  amendment  of,  for  appointment  of  factor  loco  Moris,    A.  B.,  petitioner,     -    804 

—  In  a  petition  for  breacb  of  interdict  against  a  tenant  for  removal  of  fix- 
tures, the  character  of  the  erections  removed  as  fixtures  must  be  very  clearly 
proved ;  and  observed,  that,  in  a  question  between  landlord  and  tenant,  the 
same  things  will  not  be  held  fixtures  which  will  be  considered  as  such  in  a 
question  between  heirs  and  executors.  Anderson  v,  Thomson,  23d  June  1852,  917 

Pettt  Customs. — By  the  table  of  petty  customs  of  Aberdeen,  all  timber 
brought  into  town  is  subjected  to  a  certain  duty,  but  the  table  contains  an 
exception  in  favour  of  articles  passing  through  the  town  **  if  only  in  transittt, 
and  not  for  sale,  or  to  be  used  in  town  ;"  Held  that  wood  brought  into  town, 
there  manufactured  into  sleepers,  and  then  exported,  had  been  ''used  in 
town"  in  the  sense  of  the  table,  and  was  therefore  liable  to  duty.    Milne  v. 

Leys,  26th  May  1852, 738 

Plsas  in  law,  construction  of.    See  Process,  -  •  -  -     115 

Pledgbb  of  railway  shares,  liability  of,  to  registered  owner.  See  Railway  Shares,    505 
PoACHura. — Identity  of  offender.    Middlemas  v.  Willoughby  D'Eresby  and 
Mandatory,  16th  March  1852,      -  -  -  -  -  -    642 

—  name  and  ground  of  identity  of  offender,  .  .  -  -    542 

—  Act  2  and  3  Will.  IV.,  cap.  68,  §  12,  requisites  of,  requiring  information 
upon  oath.     See  Suspension  and  Liberation,  .  -  .  .    239 

—  conviction  for,  suspended  in  consequence  of  want  of  previous  information  by 

a  witness  upon  oath.     See  Suspension,       .....    239 
PonTDiva  creditor,  diligence  by,  after  sequestration.    See  Sequestrated  Estate,      83 

—  of  the  ground,  decree  of.    See  Process,      .  -  -  -  -    470 

—  of  the  ground,  execution  may  pass  on  the  sheriff's  decree.    See  Process,     -    470 
Police  Act,  General,  13  and  14  Vict.,  c.  33,  sec.  345. — Mode  of  procedure 

under. — Where  two  parties  were  apprehended  and  summarily  tried  and  con- 
victed in  a  Burgh  Police  Court,  without  any  previous  service  of  the  com- 
plaint, and  without  having  been  allowed  time  to  prepare  their  defence, 
according  to  the  rules  and  regulations  framed  for  the  Police  Court,  under 
the  General  Police  Act  13  and  14  Vict.,  c.  33,  the  Court  suspended  the 
sentence  of  imprisonment  simpliciter,  and  ordered  the  fine  imposed  on  one  of 
the  parties  to  be  repaid.    Blyths  v.  M'Bain,  20th  February  1852,  242,  490 

Poor  Law  Act. 

—  Amendment  Act,  8  and  9  Vict.,  cap.  83,  pp.  202,  205,  206,  207, 255,  291, 
422,  482,  651,  668,  890. 

—  Amendment  Act,  qualification  of  parochial  board  under. — Members  of 
a  parochial  board  having  been  interdicted,  from  acting  as  such,  in  respect 
of  the  want  of  the  statutory  qualification : — Held  that  they  were  liable  in 
the  expenses  of  the  proceedings  against  them.  Gilmour  v.  Craig  and  Others, 
18th  Feb.  1852, •     -  -  -    482 

Assessment 

—  Assessment  Act,  7  and  8  Geo.  III.,  c.  27.     See  Poor  Assessment,    -  -    651 

—  Assessment.    See  8  and  9  Vict.,  c.  83.       -  -  -     202,  205, 206,  207 

—  Law  Act,  modifying  of  assessment  by  parochial  board,  under. — Held  that 
a  parochial  board  were  entitled  to  modify  a  previous  rule  of  assessment  to 
the  effect  of  levying  the  rate  on  the  true  or  substantial  value  of  the  subject 
assessed,  instead  of  the  nominal  rent  or  the  rent  actually  paid,  and  that 
without  applying  for  the  approval  of  the  Board  of  Supervision.  Murray  v. 
Bruce,  25th  May  1852,    -  -  -  -  -  -  -    723 

—  Assessment,  double  or  single  rating  for. — Lands  which  originally  belonged 
to  the  parish  of  South  Leith,  were  by  7  Geo.  III.,  c.  27,  di^oined  from  that 
parish,  and  annexed  to  the  City  Parish  of  Edinburgh,  but  with  a  proviso 
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Poor  Law  Act — continued, 

AMe89meni. 

which  made  them  subject  to  the  paroohjal  burdens  of  South  Lieitfa  as  before 
the  act.  The  General  Poor  Law  Act,  8  and  9  Yict.,  c.  83,  declares,  gene- 
rally, that  there  shall  not  be  an  assessment  for  the  poor  in  more  than  one 
parish,  and  repeals  all  laws  inconsistent  with  that  act :  HM^  affirming  the 
interlocutor  of  the  Court  of  Session,  that  the  proprietor  of  such  lands  was 
not  liable  to  be  assessed  for  the  poor  in  the  parish  of  South  Leith  as  well  as 
in  that  of  Edinburgh,  but  in  that  of  the  latter  only. 

—  Assessment. — Where  company  assessable  under,  8  and  9  Vict.,  c.  83. — 
Where  a  manufacturing  company  had  their  works  in  the  Barony  pariah  of 
Glasgow,  and  occupied  a  counting-house  in  the  City  parish.  HM^  on  con- 
struction of  §  47  of  the  Poor  Law  Statute,  that  both  parishes  were  entitled 
to  assess  proportionally  on  the  means  and  substance  of  such  company.  Adams 

V,  M*Leroy,  Hamilton,  and  Co.,  18th  December  1852,        -  -  -    2(6 

—  Assessment. — Where  minister's  stipend  assessable  under,  8  and  9  Vict., 
c.  83.  Hdd,  that  a  minister's  stipend  is  assessable  only  for  the  poor  ot 
the  parish  of  which  the  incumbent  is  minister,  and  of  the  rental  of  which  the 
stipend  forms  part.     Gillan  v.  Meek,  18th  December  1851,  -  -2^ 

—  Assessment. — Where  journeyman  bookbinder  assessable  under  8  and  9 
Vict.,  c.  83.  EM  J  that  a  tradesman  is  liable  to  be  assessed  in  the  parish 
in  which  his  employers  conduct  their  business.  Napier  v,  Adams,  18th  De- 
cember 1851, -    207 

—  Assessment  on  manse  and  glebe  under  8  and  9  Vict.,  c.  83. — Notwithstand- 
ing the  8  and  9  Vict.,  c.  83,  a  minister  of  a  parish  in  Scotland  is  not  liable  to 

be  assessed  to  the  poor  in  respect  of  his  manse  and  glebe.    Gibson  v.  Forbes,   890 

—  Assessment. — Where  Procurator-Fiscal  assessable  under  8  and  9  Vict, 
c.  83.  Held  that  the  income  of  a  Procurator-Fiscal  is  assessable  for  the 
poor  of  the  parish  in  which  bis  chambers  are  situated.  Salmond  v.  Adams, 
18th  December  1851, -    206 

—  Assessment. — Damages  against  collector  of.  Ferguson  v,  M'Ewen,  11th 
February  1852, -    4^ 

—  Rates. — Liability  of  crown  property  for.     See  Crawn^       -  -  -    291 
SetUement. 

—  Law,  settlement  under.  Held,  first,  that  a  person  who  was  blind,  and  had 
been  supported  mainly  by  contributions  of  benevolent  individuals,  but  who 
had  not  applied  for  parochial  relief,  nor  had  recourse  to  common  begging, 
had  acquired  a  residental  settlement  in  the  parish  where  she  had  lived ; 
secondlj/,  that  she  was  not  "  a  proper  object  of  parochial  relief,"  in  terms  oi 
sec.  76  of  the  Poor  Law  Act,  8  and  9  Vict.,  c.  83 ;  tkirdHy,  that  she  could 
not  be  held  to  have  had  recourse  to  ''  common  begging,"  although  contri- 
butions had  been  obtained  on  her  behalf  from  various  persons  by  one  who 
took  an  interest  in  her.     Hay  v.  Fergusson  and  Lennox,  15th  January  1852,  255 

Poor  Roll,  signatures  of  the  minister  and  one  elder  to  declaration  for,  held 
sufficient.    Marion  Mitchell,  17th  Dec.  1851,        -  -  -  -    187 

—  admission  to.  Circumstances  in  which  an  applicant  was  admitted  to 
the  benefit  of  the  roll,  although  the  reporters  on  his  probabiUs  ccmsa  were 
equally  divided  in  opinion.     Smith,  Petitioner,  11th  February  1852,         -   ^^^ 

—  requisites  of  certificate  by  minister  and  elders  as  to  character  and  credit 
Dickson,  15th  January  1852,        -  -  -  -  -  -   254 

—  certificate  for.  Where  an  applicant  for  the  benefit  of  the  poor  roll 
could  not  obtain  a  certificate  in  consequence  of  there  being' no  minister  of 
the  parish,  a  remit  was  made  to  the  sheriff  to  take  the  applicant's  dedara- 
tion.    Gellatly,  Petitioner,  9th  June  1852,  -  -  .  .   5W 

—  declaration  of  applicant  for  benefit  of,  before  the  sheriff,  does  not  require  a 
certificate  as  to  character  by  him,  -----  1042 


GENERAL  INDEX  OF  MATTERS.  1175 

Page 

PooB  Roll — eantinued. 

—  Able-bodied,  not  entitled  to  parochial  relief.     See  Parochial  Relief,  -     668 

—  Act)  8  and  9  Vict.  c.  83,  time  within  which  complaints  to  be  made  for  irregular 
proceedings  under. — Circumstances  in  which  an  action  of  damages  against 
a  collector  of  poor-rates  for  diligence  under  the  Poor  Law  Act  was  held  in- 
competent, in  consequence  of  the  month's  notice,  as  required  by  sec.  86  of 
the  statute,  not  having  been  given.  Observed,  That  in  all  proceedings  under 
the  Poor  Law  Act,  the  collector  was  bound  to  act  strictly  and  literally  in 
terms  of  the  Act,  and  was  not  entitled  to  apportion  the  assessment  laid  on  a 
mercantile  company  among  the  individual  partners.  Ferguson  v.  M'Ewen, 
11th  February  1852, 422 

Port  and  Harbour,  right  to.  See  Prescription,  -  -  -  -  660 
Pbbceft  of  dare  constat,  liability  of  heir  making  up  title  by.  See  Service,  1088 
Pbbfbkablb  Title  to  a  bill  of  lading  on  bankruptcy  of  shipper.  See  Bank- 
ruptcy, ----.----  542 
Preliminabt  Defence,  disposal  of.  See  Process,  -  -  -  -  611 
Presbttbbt,  minutes  of  proceedings  of.  See  Gkurch  Courts,  -  -  824 
Pbbscriptiok,  plea  of.    See  Interlocutor,       -           -            -            -            -  63 

—  held  not  to  work  off  the  fetters  of  an  entail  by  possessing  on  a  title 

at  variance  with  the  original  entail  in  a  question  inter  hoeredes.    See  Entail,   1125 

—  of  action  against  an  officer  for  neglect  of  duty.    See  Small  Debt  Act,  -    428 

—  triennial. — A  judgment  by  a  sheriff  in  an  action  where  prescription  has 
been  pleaded,  finding  that  a  letter  founded  on  as  eliding  the  prescription, 
does  not  prove  the  debt  if  not  acquiesced  in,  must  be  immediately  advocated, 
and  the  pursuer  will  not  be  entitled  to  found  upon  the  letter  in  an  advoca- 
tion against  a  judgment  holding  an  oath  in  reference  negative.  Circum- 
stances in  which  an  oath  in  reference  held  negative.    Meyer  and  Mortimer 

V.  Lennard,  25th  November  1851,  -  -  -  -  -      64 

—  triennial  not  applicable  to  mercantUe  transactions. — Held  that  triennial  pre- 
scription does  not  apply  to  transactions  between  merchants  in  an  extended 
course  of  trade.*  M'Kinlays  v,  M'Einlays,  11th  December  1851, .  -  -    143 

—  of  tradesman's  accounts. — Where  the  contractors  for  a  building  employed 
a  tradesman  to  excavate  the  foundations : — Held  that  the  tradesman's  claim 
for  the  price  prescribed  in  three  years,  and  that  prescription  ran  iVom  the 
completion  of  the  work  on  which  the  tradesman  was  employed,  and  not  from 
the  date  of  the  measurer's  report  on  which  the  claim  was  founded.    Mackay 

V.  Christie,  17th  December  1851,  -  -  -  -  -    180 

—  The  trustees  of  the  harbour  of  D.  had  a  right  of  free  port,  within  the  limits 
of  which,  and  its  precincts,  they  were  empowered  by  Act  of  Parliament  to 
levy  certain  dues.  The  port  and  harbour  of  F.  were  within  these  limits ; 
but  the  respondent,  on  whose  property  F.  was,  alleged  that  the  trustees  had 
not  been  in  use,  for  the  prescriptive  period  of  forty  years,  or  for  time  im- 
memorial, to  levy  duties  at  F., — and  he  further  claimed  a  right  of  free  port 
at  F.  Issues  were  directed  on  both  points,  and  the  trustees  judicially  ad- 
mitted the  affirmation  of  the  first  issue,  as  to  the  right  to  levy  dues  at  F. ; 
whereupon,  in  a  conjoined  process  of  suspension  and  declarator  judgment  was 
given  for  the  respondent : — Held,  affirming  that  decision,  that  the  right  of 
the  respondent,  in  respect  of  the  port  and  harbour  of  F.,  excluded  the  claim 
of  the  trustees ;  but  that  the  respondent's  claim  to  a  right  of  free  port  at  F. 
could  not  be  entertained  in  this  process ;  and  a  variation  made  in  the  terms 
of  the  interdict  accordingly.  Dundee  Harbour  Trustees  v,  Dougall,  22d 
March  1852,         -  -  -  -  -  -  -    660 

—  Circumstances  in  which  held  that  a  sufficient  acknowledgment  of  the  debt 
had  been  given  by  the  debtor  so  as  to  defeat  the  plea  of  triennial  pre- 
scription.    Webster  v.  M'Lellan,  2d  July  1852,     -  -  -  -    981 

Pbincipal  and  Agent.    See  Brokerage,  .....    605 
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pRiNOiPAX  and  Agent,  accounting  between,  for  proceeds  of  a  patent.  See  Patmt^    88 

—  and  Agent. — ^A  commission-agent,  in  whose  hands  goods  had  been  placed 
for  sale,  sold  them  without  disclosing  his  principal.  Afterwards  he  went  to 
the  purchaser,  along  with  the  principal,  whom  he  then  disclosed,  and  desired 
a  bill  for  the  price  to  be  granted  in  fayoor  of  the  principaL  Before  the  bill 
was  delivered  the  agent  interposed,  desiring  it  not  to  be  delivered,  bat  that 
it  and  the  price  should  be  held  for  behoof  of  himself.  The  principal  having 
become  bankrupt,  a  multiplepoindmg  was  raised  by  the  purchaser  to  settle 
whether  the  agent  or  the  trustee  on  the  principal's  estate  was  entitled  to  the 
price.  The  agent  claimed  to  be  preferred,  in  respect  that  the  bankrupt  had 
been  indebted  to  him  in  the  price  of  certain  goods  purchased  from  him  pre- 
vious to  the  sale  on  account  of  which  the  bill  was  granted : — Hdd^  in  the  cir* 
cumstances,  that  the  claim  of  the  agent  was  unfounded.  Miller  and  Patersoa 

V.  M*Nair,  10th  July  1852, lOW 

—  and  Agent. — ^A  firm  in  New  York  transacted  with  a  firm  in  Glasgow,  who  acted 
not  as  principals  but  as  agents.  The  principals  afterwards  became  insolvent 
They  had  previously  granted  a  bill  to  the  New  York  firm,  who  agreed  io  a 
composition,  and  granted  a  discharge : — Held  that  whatever  may  have  been  the 
knowledge  or  belief  of  the  New  York  firm  at  the  outset  of  those  transactions^ 
as  to  the  character  and  position  therein  of  the  agents  as  agents  merely,  they 
had  accepted  the  principals  as  their  proper  debtors,  and  could  not  go  againrt 
the  agents  for  the  balance  of  the  debt.  Vallance  &  Co.  v.  Beals,  Bosh  & 
Munkittrick,  16th  June  1862, 852 

Prikcipal  Suk,  payments  to  be  imputed  to  payment  of.    See  Payment^  -  8S2 

PsivTiiro  original  defences  not  necessary  where  revised  defences  given  in.  See 

Processy    -            -            -            -            -            -            -            -  -  1051 

—  reclaiming  note  not  necessary  in  a  Gesm,    See  Process,     -            -  -  605 
Privilboib.    See  Issues^       -            -            -            -            -            -  -  394 

^  See  Malice, -  ^86 

—  in  regard  to  calumnious  expressions,         -            -            -            -  -  394 

—  Judicial. — In  an  action  of  reduction  of  a  Small  Debt  decree,  on  iSie  ground  of 
malice  and  oppression  on  the  part  of  the  Judges  (Justices  of  Peace),  certain 
statements  were  made  by  the  pursuer  regarding  a  witness  in  the  Small  Debt 
action,  whom  he  alleged  the  Justices  had  not  adlowed  him  to  cross-examine, 
and  which  would  have  disqualified  him :  Held,  in  an  action  of  damages  at 
the  instance  of  the  witness,  that  these  statements  were  not  pertinent  to  the 
cause  in  the  action  of  reduction,  and  therefore  not  privileged,  because  in  the 
summons  of  reduction  it  was  not  alleged  that  the  facts  regarding  the  witness 
had  been  made  known  to  the  Justices  at  the  hearing  in  the  Small  Debt  ac- 
tion.   Mlntosh  V.  Flowerdew,  29th  November  1861,        -  -  -     ^ 

Pro  indiviso  shares,  refusal  by  Court  to  appoint  one  factor  to  two  families  hav- 
ing.   See  Curator,  -  -  -  -  -  --441 

—  indiviso  proprietors,  division  and  sale  by. — Where  two  parties  were  pro 
indiviso  proprietors  of  certain  subjects  not  divisible,  either  separately  or  by 
apportionment :  Held  that  declarator  of  division  and  sale  at  the  instance  of 
one  of  the  parties  was  competent,  and  action  sustained  to  that  effect.  Olh 
served,  that  the  principle  of  the  action  in  the  Roman  law  De  communi  dm- 
dundo  is  recognised  by  the  Court  of  Session,  and  applies  to  such  a  case.  Brock 

V,  Hamilton,  25th  November  1851,  -  -  -  -  -   259 

Probabilis  causa,  division  of  opinion  of  reporters  on.    See  Poor  Roll,  -   410 

Process. — Jurisdiction. 

—  Jurisdiction  of  Court  of  Session,  competency  of  action  under  Statute  50 
Geo.  III.,  c.  112,  §  28,  where  the  sum  sued  for  is  under  L.26.  Hay  v. 
Thomson  and  Bell,  1st  June  1852,  -  -  -  ^  -   7/2 

—  action  under  50  Geo.  III.,  c.  112,  §  28. — An  action  upon  a  promissory  note 
for  £21,  accepted  by  three  parties,  of  whom  one  is  abroad,  is  properly 
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called  in  the  first  instance  in  the  Court  of  Session.    Brown  t?.  Hunter  and 

Couper,  20th  July  1862,  -..-..  1117 

Title  to  9%ne. 

—  Title  to  sue.      See  70,  266,  292,  327,  393,  404,  528,  783,  830,  941,  972, 1090 

—  Title  to  pursue  reduction  of  service. — Where  the  defender  in  a  reduction  of 
a  service  disputed  the  pursuer's  title,  on  the  ground  that  her  legitimacy  had 
not  been  established,  though  also  in  possession  of  a  general  service,  the  Court 
recommended  the  defender  to  repeat  a  reduction,  ....        2 

—  Title  to  sue. — In  an  action  at  the  instance  of  a  shareholder  of  a  dis- 
solved banking  company  against  certain  of  the  directors  for  the  market 
value  of  shares,  on  the  ground  of  fraud  and  malversation — Hetdyfirst,  that 
he  was  entitled  to  pursue  such  action,  although  neither  the  whole  share- 
holders nor  the  company  were  called  into  the  field ;  and,  next,  that  it  was 
not  necessary  to  call  all  the  directors,  even  although  some  of  the  allegations 
in  the  action  involved  them  all.  Leslie  v.  Lumsden  and  Others,  17th  Decem- 
ber 1861,  --------    188 

—  Title  to  sue. — Query,  if  inhabitancy  without  residence  will  give  a  sufiKcient 
title  to  a  claimant  to  sue  for  a  right  of  walking  and  recreation*  Dyce  v. 
Hay,  May  25th,  1862, 783 

—  Title  to  sue  a  reduction. — ^An  assignation  of  a  decreet  in  an  action  of  dama- 
ges and  diligence  thereon  held  to  be  a  sufficient  title  to  sue  a  reduction  of 
a  disposition  alleged  to  be  granted  infraudem  of  that  diligence.  Stewart  v. 
Kidd,  2l8t  February  1861, 492 

Summons, 

—  Date  of  summons.    Craig  v,  Craig,  infra,  .....    209 

—  Date  of  summons.  Anderson  and  Mandatory  t?.  Laing,  5th  February  1852,    372 

—  Signeting  of  summons. — Held,  first,  under  the  Act  13  and  14  Victoria,  c* 
36,  that  a  consistorial  summons  is  not  void  because  it  has  passed  the  Signet ; 
second,  that  a  summons  was  not  void  because  its  date  was  not  inserted  in  the 
body  of  the  writ  after  the  words  '*  signeted  at  Edinburgh,"  but  was  placed 
opposite  the  signature  of  the  Writer  to  the  Signet ;  but  opinion  expressed, 
that  the  former  is  the  more  correct  mode.  Craig  v.  Craig,  18th  December 
1851, 209 

—  where  expenses  had  been  found  due  to  a  party  in  a  suit,  but  were  not  taxed 
and  decerned  for  till  some  years  after,  held  that  no  interest  could  be  claimed 
on  the  sum  prior  to  the  date  of  the  taxation  and  decemiture.  Cullen  v, 
Djkm,  supra,        -.--....  1059 

—  Summons  of  damages,  libelling  of,  where  particulars  of  damage,    -  -    281 

—  Conclusions  of  summons  of  damages.— -The  difPerent  grounds  of  damage  for 
not  putting  premises  let  to  a  tenant  in  proper  repair,  and  for  alleged  un- 
warrantable sequestration  for  rent,  ought  not  be  slumped  together  in  the 
summons,  but  should  be  separately  and  specifically  stated.  Macpherson  v, 
Mackenzie,  7th  February  1852,    -  -  -  -  -  -    396 

—  Relevancy  of  summons. — Circumstances  in  which  a  summons  at  the  in- 
stance of  a  banking  company  against  a  director  who  had  rested,  for  ille- 
gal and  fraudulent  intromission  with  the  funds  of  the  bank,  and  otherwise 
malversing  his  office,  was  held  relevant.  North  of  Scotland  Banking  Com- 
pany V.  Thomson,  19th  June  1862,  .  .  .  ^  .    904 

—  Summons,  relevancy  of. — A  Scotchman  resided  and  engaged  in  business  in 
America  for  upwards  of  30  years,  during  which  time  he  succeeded  to  an 
heritable  estate  in  Scotland.  He  never  returned  to  Scotland,  but  died  in 
America.  Shortly  before  his  death  he  married  a  woman,  by  whom  he  had 
previously  two  children,  a  son  and  daughter,  having  declared  it  to  be  his 
intention  thereby  to  render  them  legitimate.  His  succession,  however,  was 
not  wound  up  and  settled  on  that  footing,  but  a  collateral  relation  served 
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Summons.  | 

heir,  and  entered  into  the  possession  of  the  heritable  estate,  ffeld  (1.)  In  a  | 
reduction,  &c.,  at  the  instance  of  the  son  against  the  author  of  the  latter, 
on  the  ground  of  fraud  and  collusion,  &c.,  that  the  facts  libelled  were  not 
sufficient  to  sustain  the  relevancy  of  the  summons ;  and  (2.)  That  the  yiceo- 
nial  prescription  applied  and  barred  the  objection  to  the  retour ;  but  obsaifedf 
that  the  plea  of  prescription  would  not  have  barred  an  inquiry  into  the 
fraud,  if  relevantly  laid.    Shedden  v.  Patrick,  10th  March  1852,  -    611 

—  relevancy  of.    See  Agent  and  Client,  -  -  -  -  -    766 

—  relevancy  of.  The  summons  in  an  action  raised  by  the  parish  of  South 
Leith  for  the  payment  of  assessments  for  such  parish,  ought  to  shew 
the  right  of  that  parish  thereto,  under  7  Geo.  III.,  c.  27,  and  not  under 
the  Greneral  Act  8  and  9  Vict.,  c.  83.  Parochial  Board  of  South  Leith  v, 
Allan  and  the  Parochial  Board  of  the  City  of  Edinburgh,  25th  March  1852,    651 

—  Citation  in  summons.— -In  an  action  against  a  railway  company  the  conclu- 
sions of  the  summons  were  directed  against  the  *'  said  defenders"  without  dis- 
tinction ;  and  the  warrant  to  cite  in  the  will  of  the  summons  charged  '^  that  on 
sight  hereof  ye  pass,  and  in  our  name  and  authority  lawfully  summon,wam,  and 
charge  the  said  defenders  personally,  or  at  their  dwelling-places." — ffeid  that 
this  was  a  good  citation  against  the  defenders  personally  and  as  a  company. 
Stewart  t;.  Scottish  Midland  Junction  RaUway  and  Others,  3d  March  1852,    538 

—  Amendment  of  libel. — ^An  action  was  raised  to  compel  the  formation  of  a 
railway  under  a  specified  statute, — which  statute,  however,  had  been  partially 
repealed  by  a  subsequent  statute.  Defences  having  been  lodged,  the  libel 
was  allowed  to  be  amended,  to  the  effect  of  introducing  a  reference  to  the 
second  statute  in  the  summons  as  a  ground  of  action.  Caledonian  and  Dum- 
bartonshire Railway  Company  v.  Colquhoun,  lOth  July  1852,         -  -  lOlf 

—  Amendment  of  libel. — 1.  Circumstances  in  which  a  pursuer,  suing  onanaccount 
alleged  to  be  due  by  the  defenders,  was  allowed  to  amend  the  summons,  by 
inserting  a  more  specific  reference  to  the  account.  2.  Terms  of  a  mandate 
or  authority  for  recovery  of  an  account,  which  was  held  not  to  fall  under  the 
provisions  of  the  Stamp  Acts.    Macnee  v.  Laing  and  Sons,  5th  February  1852,    373 

D^ences. 

—  Defenders  to  be  called  in  summons. — A.,  as  acting  for  a  number  of  pro- 
prietors in  a  town,  employed  B.,  solicitor  in  London,  to  conduct  an  opposi- 
tion to  a  bill  in  Parliament  in  reference  to  the  poor  rates  of  the  town.  B. 
raised  action  against  A.  for  the  expenses  incurred  in  the  opposition.  Web- 
ster V.  M'Lellan,  2d  July  1852, -    981 

—  Defenders  to  be  called  against  dissolved  bankmg  company.  Leslie  «. 
Lumsden,l7th  December  1851,     -  -  -  -  -  -    188 

—  Defenders  to  be  called.    See  Railway  Company,  -  -  -250 

—  Defences,  lodging  of. --Where,  in  an  action  of  damages,  certain  of  the  de- 
fenders had  failed  to  lodge  defences,  and  the  case  was  afterwards  enrolled  in 
the  printed  roll  in  the  list  of  defended  causes  against  all  the  defenders,  "as 
per  roll,"  no  decree  being  taken  against  those  failing  to  lodge  defences, — 
the  Court,  notwithstanding  the  pursuer's  refusal  to  consent,  ordered  defences 
to  be  received.    Mullar  v.  Robertson  and  others,  17th  December  1851,         1^ 

—  Defences,  competency  of  reclaiming  against  decree  for  not  lodging  of.  Bell, 
13th  November  1851,       -  -  -  -  -  "        .  "      ^ 

—  Defences,  opening  up  of  record  for  articulate  statement  of. — In  an  action 
against  several  defenders,  where  separate  records  were  made  up  and  prospee- 
tive  reference  made  by  one  of  the  defenders  to  any  of  the  grounds  of  defence 
of  the  other  defenders,  which  in  any  view  might  be  applicable  : — Held,  the 
record  being  closed  on  such  reference,  with  a  denial  in  their  answers,  by  the 
pursuers,  of  the  right  of  the  defenders  so  to  put  their  defences,  that  it  was 
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competent  to  open  up  the  record  to  the  effect  of  allowing  an  articulate  state- 
ment of  the  defences  founded  on.    Richardson  v.  Gavin's  Trustees,  19th 

December  1851, -  -    216 

—  Record,  charge  on  a  bill  allowed  to  be  produced  after  closing  of.  See 
Charge, -  -  1086 

—  Opening  up  of  closed  record  on  allegation  of  reB  noviter,    Niddrie  v.  Dean 

and  Smith,  16th  June  1852,  -  -  -  -  -  -    854 

—  Pleas. — Obaervedy  that  defences  to  an  adjudication  founded  on  the  existence 
of  a  statute  as  rendering  the  a^udication  incompetent,  were  prdiminary,  and 

not  dUatory  pleas.    Meiklam  v.  Glassfords,  5th  December  1851,     -  -     115 

—  Additional  plea  in  law  under  13  and  14  Vict.,  c.  36,  in  a  suspension.  See 
Suspension,  --».----      36 

—  res  judicata, — Where  an  action  was  dismissed  by  the  sheriff  as  incompe- 
tent, but  no  expenses  found  due  to  the  defender,  and  the  sheriff's  interlo- 
cutor, so  far  as  it  related  to  expenses,  was  altered  by  the  Circuit  Court  on 
appeal : — Held  that  the  defender  was  not  entitled  to  plead  res  judicata,  in 
respect  of  this  judgment  to  a  subsequent  action  of  reduction  of  the  sheriff's 
decree.    Martin  and  Sibbald  v.  Wilson,  27th  November  1861,       -  -      76 

Condescendence,  dfc. 

—  Revisal  of  Condescendence,  13th  and  14th  Vict.,  c.  36,  S  2,  -  -      22 

—  Condescendence  of  res  noviter. — Circumstances  in  which  hM,  that  no  case 
of  res  noviter  veniens  had  been  made  out  by  a  party  in  an  action,  to  justify 
production  of  a  writing.  Earl  of  Fife's  Trustees  v.  Earl  of  Fife  and  Others, 
16th  January  1852, -    271 

—  Printing  of  original  defences  not  necessary  after  revised  defences  given  in 
under  Judicature  Acts,  6th  Geo.  IV.,  c.  120,  and  13th  and  14th  Vict.,  c.  36. 
Hagart  v.  Monro,  15th  July  1852,  -----  1051 

—  Record,  closing  of,  addition  to.  Queen's  Remembrancer  v.  Blackwoods, 
26th  November  1861,       -------      74 

—  Record  not  to  be  referred  to  in  explanation  of  issue.    See  Watf,  right  of,    -    226 

—  Revisal  of  papers. — A  party  complaining  of  breach  of  interdict  will  not 
be  allowed  to  enlarge,  on  revisal,  the  complaint  made  in  the  statement  of 
facts  appended  to  the  petition,  or  to  obtain  proof  of  more  than  the  specific 
charges  in  the  original  petition.    Anderson  v.  Thomson,  23d  June  1852,         917 

—  Failure  to  lodge  revised  condescendence. — Failure  to  lodge  a  revised  conde- 
scendence is  not  a  good  ground  for  dismissing  a  petition  for  recal  of  seques- 
tration.   Arnold  t;.  M'Cubbin  and  Others,  2d  July  1852,  -  -    977 

Advocation.'Suspension, — BiU-Chamber, 

—  Advocation  at  the  instance  of  a  pauper  as  to  expenses. — Hdd  that  a  party 
suing  in  forma  pauperis,  was  not  entitled  to  advocate  a  cause  against  an  in- 
terlocutor of  the  sheriff,  repelling  objections  taken  on  his  part  to  modifica- 
tion and  taxation  of  an  account, — he  having  been  found  entitled  to  expenses, 
— unless  the  agent  sisted  himself  as  a  party  to  the  advocation.    Macdougall 

«.  Clark,  5th  June  1852,  -  -  ^  ...    796 

—  Suspension,  charger's  designation.  Smith  v.  Henderson,  28th  February  1852,    527 
Reclaiming  Note. — Inner  House. 

—  Competency  of  Reclaiming  Note  under  Act  of  Sederunt,  10th  July  1828, 
§  110,  against  a  decree  by  default  for  not  lodging  defences.  Bell,  13th  No- 
vember 1851,        --------8 

—  Competency  of  Reclaiming  Note. — Held  incompetent  to  reclaim  against  de- 
cree by  default  in  a  sequestration  case  beyond  ten  days,  Arnold,  Petitioner, 
10th  March  1852, 610 

—  Competency  of  Reclaiming  Note. — A.  presented  a  note  of  suspension  of  a 
charge  on  a  decree  of  the  Sheriff  Court,  dismissing  a  petition  for  interdict ; 
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Reclaiming  Note, — Iwner  House. 
and  the  Lord  Ordinary  refused  the  note.  A.  reclaimed.  Objection  to  the 
competency  of  the  reclaiming  note,  on  the  ground  that  the  appendix  did 
not  contain  the  petition  and  answers  in  the  Sheriff  Court  action,  as  required 
by  Act  of  Sederunt,  24th  Dec.  1838,  sec.  6,  repelled.  Simpson  v.  Young, 
22dMayl85^ -  .   716 

—  Competency  of  reclaiming  note  under  Act  13  and  14  Vict.,  c.  36,  §  11. — 
A  party  presented  a  reclaiming  note  to  be  reponed  against  an  interloeutor 
dismissing  an  action,  in  respect  of  failure  to  revise  a  paper  or  sist  a  manda- 
tory. The  reclaiming  note  was  held  to  be  incompetent,  as  not  having  been 
presented  within  ten  days : — Held  competent  for  him  now  to  reclaim  within 
the  twenty-one  days  against  the  same  interlocutor  as  against  a  final  interlo- 
cutor.   Arnold  v.  Atkinson,  25th  May  1852,         -  -  -  -   728 

—  Competency  of  reclaiming  note.  Campbell  and  Others  v.  Pringle  and  Others, 
21st  May  1852, -  -  7(® 

—  Division  of  Inner  House  for  cause.    See  Inner  House^       -  -  -     75 

—  Circumstances  in  which  motion  to  remit  from  one  Division  to  the  other,  on 
the  ground  of  contingency,  was  refused.  Drew  v.  Drew  and  Lebum,  17th 
December  1851,    --....  .  -   IM 

—  Reclaiming  note  against  interlocutor  final  by  inadvertency.  Waterston  v. 
Kirkpatrick,  17th  February  1852,  -  .  .  .  -   4«I 

—  Consent  or  waiver. — Where  interim  interdict  had  been  obtained  against  a 
manufaeture  as  a  nuisance,  and  the  complainer  afterwards  consented  to  the 
interdict  being  recalled,  and  applied  to  have  the  cause  on  the  roll  for  ad- 
vising : — Held,  that  after  the  consent  which  had  been  given,  objection  could 
not  be  made  to  the  record  not  having  been  closed,  or  to  the  case  not  having 
been  sent  to  a  jury  trial.    See  Nuisance,  -  -  -  -   694 

—  Enrolling  of  reclaiming  note  against  Bill  Chamber  interlocutor. — HMy  that 

it  is  not  necessary  that  an  interlocutor  pronounced  by  an  Inner  Honae  jodge,  ' 

as  Lord  Ordinary  on  the  Bills,  should  be  reclaimed  against  to  the  division  « 

of  the  Court  to  which  he  belongs ;  but  thai  it  may  be  competently  brought 
before  the  other  division.    TuUis  and  Others  t;.  Clark,  13th  January  1852,    246 

—  Appendix  to  reclaiming  note.    Sawers  v,  Matheson,  21st  May  1852,         -   70^ 

—  Printing  of  reclaiming  note  on  a  cessio  not  necessary.     Macfarlane  v.  His  , 
Creditors,  9th  June  1852, 805       i 

—  Reclaiming  note,  form  or  title  of  heading  of,       -  -  -  -      3 

—  competency  without  Lord  Ordinary's  consent,        -  -  -  -      1 

—  Interlocutors  to  be  prefixed  to  Reclaiming  Note.    Bell,  13th  November 
1851, -      ^ 

—  Reclaiming  note,  expenses  of,  when  finding  of  the  Court  reversed  by  House 
of  Lords,  returning  to  that  of  Lord  Ordinary,  allowed  by  House  of  Lords 

to  appellants.    Scott  v.  Sandeman,  8th  June  1852,  -  -  -   882 

—  Division  of  Inner  House.    See  Inner  House,        -  -  -  -75 
Issues. 

—  Adjustment  of  issues.  Where  parties  do  not  agree  as  to  the  adjujstment  of 
issues,  at  the  joint  meeting,  under  the  Act  of  Sederunt,  a  second  meeting  is 
not  necessary,  and  the  Lord  Ordinary  may  at  once  report  the  issues  to  the 
Inner  House.    Bald  v.  Alloa  Colliery  Company,  21st  February  1852,       -  ^j 

—  Motion  after  a^ustment  of  issues.    See  Jury  Tried,  -  -  '   ^ 

—  Issue  in  assythement  and  damages.    See  Assythement,        -  -  '  i^ 

—  Issue  in  action  for  slander.     See  Issues,    -  -  -  '  "   ^ 

—  Issue. — ^Decree  of  certification  contra  non  producta.    See  Reduction,  -   ^ 

—  Reduction  of  general  service,  issues  in.     Gilchrist  or  Wilson  v.  Whicker, 
7th  February  1852,  - -  ^^ 

—  In  an  action  of  damages  at  the  instance  of  a  collier  against  the  proprietor  of 
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a  coal-pit  for  bodily  injury  sastained  by  him,  there  having  been  pnt  in  issue 
the  fact  of  his  being  employed  by  the  proprietor,  it  is  not  necessary  for  the 
pursuer  to  take  a  separate  issue  as  to  the  defence  that  the  pit  was  in  the 
hands  of  a  contractor  at  the  time  the  ii^ury  was  received. — Observed^  that  the 
word  "  engine"  would  cover  the  whole  machinery  used  for  raising  workmen 
from  a  coal-pit.    PhUlip  v.  Dixon,  6th  July  1852,  -  -  -    990 

—  Counter  issue.    See  Juty  TruUy    ------    547 

Jury  Trial, 

—  Jury  trial  hdd  unnecessary  to  make  the  fact  of  the  workman  being  impro- 
perly occupied  at  the  time  of  receiving  the  injury  the  subject  of  a  special  plea 
in  law  or  counter  issue,  in  order  to  enable  the  defender  to  take  advantage 
of  it,  on  its  emerging  at  the  trial  on  the  pursuer's  proof.    Marshall  v.  Omoa 

and  Cleland  Iron  and  Coal  Company,  Sd  March  1852,       -  -  -    547 

—  In  what  case  failure  by  the  pursuer  to  give  notice  of  a  jury  trial  entitles 

the  defender  to  do  so.    M'Cowan  v.  Wright,  17th  July  1852,         -  -  1107 

—  Right  to  countermand  jury  trial.     Gilmour  v.  Grilmour's  Trustees,  -    637 

—  Opening  in  jury  trial.  Opinion  of  the  judge  in  favour  of  a  brief  opening 
of  the  facts  on  both  sides,  to  the  exclusion  of  observations  anticipating  the 
evidence.     Robertson  v.  ConoUy,  3d  December  1851,         -  -  -     104 

—  Opening  in  jury  trial.  In  opening  to  the  jury  it  is  sufficient  briefly  to  refer 
the  import  of  parole  proof,  but  documents  to  be  given  in  evidence  should  be 
fully  opened  upon.  Dougal's  Trustees  v.  Tay  Ferry  Trustees,  23d  Jan.  1852,    301 

—  Expenses  of  jury  trial.    See  Jwy  jTriaZ,  -  -  -  -  -      79 

—  Trial  before  Lord  Ordinary  without  a  jury,  13  and  15  Vict.,  c.  36,  §  46. 
Form  of  the  judgment.    M'Millan  v.  Lees,  29th  January  1852,      -  -    336 

Verdict, 

—  Application  of  verdict.  On  a  motion  to  apply  a  verdict  i^-^Held  incompe- 
tent to  enter  upon  any  objection  to  the  verdict.  Melrose  v,  Hastie,  19th 
December  1851, 219 

—  Verdict  entered  inapplicable  to  issues  to  be  referred  to  Judge.  —  In 
an  action  of  reduction  of  certain  documents,  issues  were  directed  to  try 
whether  F.  was  of  weak  and  facile  mind,  and  whether  the  defender,  taking 
advantage  of  his  said  weakness  and  facility,  did,  by  fraud  or  intimidation, 
procure  the  signatures,  or  any  of  them,  the  jury  found  a  verdict  for  the  pur- 
suers on  these  issues : — Held  that  a  verdict  had  been  improperly  entered  by 
the  clerk,  and  that  the  proper  course  in  such  a  case  was  to  refer  it  to  the 
judge  who  tried  the  cause,  that  the  verdict  might  be  entered  according  to 
the  substance  of  the  actual  finding,  and  that  it  was  not  too  late  to  do  this 
after  interlocutor.    Marianski  v,  Fairservice  or  Cairns,  1st  July  1852,       -  1108 

New  Trial, 

—  New  trial.  In  a  case  where  a  bill  of  exceptions,  taken  at  a  trial,  had  been 
disallowed,  a  motion  for  a  rule  to  shew  cause  for  a  new  trial,  on  the  ground 
of  ambiguity  of  verdict,  surprise,  and  of  the  verdict-  being  contrary  to  evi- 
dence, was  made  and  refused.  Exceptions  being  tendered  to  the  judgment 
of  the  Court  on  the  motion  were  not  received.  Cuthbertson  and  Others  v. 
Young,  17th  January  1852, -    286 

—  Power  of  Lord  Ordinary  to  gprant  a  new  trial.  Henderson  v.  Thomson  or 
Blackwood,  28th  January  1852, 332 

—  New  trial  granted  on  account  of  damage  being  apportioned  inconsistent 
with  record.     See  Damages^  ------     895 

—  New  Trial. — Surprise.    See  DamoffeSy      -----    895 
Proof. — Interlocuton. — AppeeU, 

—  Proof  on  commission  under  13  and  14  Vict.,  c.  3. — Enumerated  causes 
in  6  Geo.  IV.,  c.  120. — "Where  in  the  Outer  House  it  is  proposed  that 
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Proof. — IfUerlocuton, — Appeal, 
proof  by  commission  be  sdlowed  in  a  case  failing  under  the  last  clause  of  the 
49th  section  of  the  13  and  14  Yict.,  c.  36,  the  proper  course  for  the 
Lord  Ordinary  to  adopt,  is  to  report  the  matter  to  the  Court.  Circum- 
stances in  which  in  one  of  the  enumerated  cases  in  the  6  Geo.  lY.,  c  120, 
for  trial  by  jury,  the  Court  allowed  a  proof  on  commission,  -  -    40S 

—  Proof  in  divorce,  when  date  of  decree  of  adherence  wanting.    See  Evideaet,      93 

—  Interlocutor,  findings. — In  an  action  for  payment  of  an  account  in  which, 
among  other  pleas,  the  triennial  prescription  was  pleaded  in  defence,  the 
Lord  Ordinary  assoilzied  the  defenders,  without  inserting  in  his  interlocutor 
any  special  finding  as  to  the  plea  of  triennial  prescription.  Ctae  remitted 
back  to  him  to  dispose  of  that  plea.  Kerr  v.  Baird  and  Muirhead,  25th  No- 
vember 1851,        ..-----  -63 

—  Remitted  for  findings  in  Sheriff's  interlocutor.  Caledonian  Railway  r. 
Campbell,  5th  February  1852,      -  -  -  -  -  -    3^ 

—  Remitted  to  Lord  Ordinary  to  pronounce  special  findings.  Kilgour  v. 
Brown  and  Shand,  5th  February  1852,     -  -  -  .  -    372 

—  What  interlocutor  held  applicable  to. — ^An  interlocutor  of  the  Court  silent  on 
certain  claims,  cannot  be  pleaded  as  having  negatived  those  demands,  when 
the  Court  are  satisfied,  on  a  review  of  the  circumstances,  that  the  particular 
claims  in  question  werjB  not  within  the  view  of  the  parties  or  the  Court  at 
the  time.    Mackintosh  and  Gair  v,  Gair's  Trustees,  5th  March  1852,  -    563 

—  Interlocutor  on  a  petition  with  an  alternative  prayer.    Sim  v,  Watson,     -     748 

—  Appeal  to  House  of  Lords,  competency  of. — In  an  action  against  a  railway 
company  for  implement  of  an  alleged  contract,  it  was,  inter  cdia,  pleaded  in 
defence,  that  the  contract  was  illegal  under  the  Companies'  Clauses  Act. 
The  Court  repelled  the  defence  as  not  supported  by  the  statute,  and  ap- 
proved of  an  issue.  Held  competent  to  appeal  against  the  decision  before 
trial.    Aberdeen  Railway  Company,  Petitioners,  11th  December  1851,       -     142 

—  In  an  action  to  have  it  declared  that  certain  defenders  had  no  right  of 
ferry  across  a  river : — ^leave  to  appeal  against  an  interlocutor  approving  of 
issues  proposed  by  the  defenders  as  to  their  possession  of  the  right  refused, 
although  pursuers  held  that,  by  Act  of  Parliament,  the  right  of  ferry  bad  ^ 
been  conferred  on  them,  exclusive  of  any  possession  by  the  defenders.    Trus-  \ 
tees  of  Dundee  Banking  Company,  Petitioners,  22d  November  1851,          -      52 

—  Expenses.  See  Expenses,  16, 77,  79,  86, 102, 125,  284,  287, 303, 494,  737,  ' 
773,  838,  976, 1007. 

—  Expense  of  copy  of  an  Inferior  Court  pleading  disallowed.    Smart  v,  Begg,  i 
16th  July  1852, -  1067 

—  An  agent  disburser,  in  whose  name  decree  has  gone  out  for  expenses  in  an  | 
action  against  a  messenger  who  has  done  irregular  diligence,  and  against  the 

party  at  whose  instance  the  diligence  has  been  done,  is  entitled  to  recover 
from  the  cautioner  of  the  messenger.    CuUen  v.  Dykes,  27th  January  1852,  1059 

—  An  agent  disburser  has  no  hypothec  over  the  subject-matter  of  the  suit,  but 
only  over  the  expenses  decerned  for.    Cullen  v.  Dykes,  16th  July  1852,      -  1059 

—  Agent's  right  to  sist  himself  to  recover  expenses.  In  an  action  against  the 
trustees  of  a  deceased  person  by  his  son  for  his  share  of  the  legitim,  the  pur- 
suer had  granted  a  discharge  to  the  trustees,  for  a  given  sum,  after  the  Lord 
Ordinary  had  pronounced  an  interlocutor,  repelling  defences  founded  on  an 
allegation  that  the  pursuer  had,  during  the  lifetime  of  the  deceased,  received 
sums  in  satisfaction  of  his  share  of  legitim,  and  appointing  the  trustees  to 
lodge  a  state  of  the  executry  fund,  reserving  aU  questions  of  expenses.** — 
Held  that  the  agent  of  the  pursuer  could  not  carry  on  the  action  in  his  own 
name  for  the  recovery  of  expenses.  Rodgers  v,  Kidd  and  others,  12th  Feb- 
ruary 1852,  -    432 
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—  Expense  of  oondescendenee  of  res  naviier.  Hay  v.  Dinwiddle,  22d  Novem- 
ber 1851,  55 

—  Expenses.    See  Trusty  -  -  -  -  -  -    360 

—  Expenses. — Eeld^  that  a  party  suing  in  forma  pauperis  was  not  entitled  to 
advocate  a  cause  against  an  interlocutor  of  the  Sheriff,  repelling  objec- 
tions taken  on  his  part  to  modification  and  taxation  of  an  account,  he  hav- 
ing been  found  entitled  to  expenses,  unless  the  agent  sisted  himdelf  as  a 
party  to  the  advocation.    Macdougall  v.  Clark,  5th  June  1852,     -  -    796 

—  Expenses  of  copies  of  Inferior  Court  papers* — The  expense  of  copies  of  the 
minutes  of  debate  in  the  Inferior  Court,  for  the  use  of  counsel  before  the  Court 
of  Session,  in  an  advocation,  will  not  be  allowed  to  be  charged  under  a  finding 
of  expenses ;  but  the  expense  of  a  memorial  on  the  grounds  of  the  Sheriff's 
judgment,  will  be  allowed  in  some  cases.  Yass  and  others  v.  Methven,  26th 
June  1852,  ........    950 

—  Fees  to  senior  counsel. — Objection  to  an  auditor's  report  sustaining  a  charge 
for  fees  to  senior  counsel  for  revising  defences  repelled ;  2d,  Objection  sus- 
tained to  a  charge  for  a  memorial  to  counsel  which  was  almost  entirely  a 
copy  of  a  reclaiming  petition  in  the  Inferior  Court,  which  had  also  been 
drawn  by  counsel.    Mali  v.  Whillis,  6th  March  1852,        -  -  -    591 

—  Expenses  in  case  of  partial  success.  Samuel  v.  Edinburgh  and  Grlasgow 
RailwayCo.,  29th  May  1852, 768 

—  Expenses  of  suspension  of  a  caption. — An  agent  borrowed  along  with  a  pro- 
cess a  promissory  note,  which  formed  the  ground  of  action,  and  refused  to 
return  the  note,  on  the  ground  that  the  indorsation  was  a  forgery.  The 
cause  in  the  Outer  House  was  not  enrolled.  Caption  being  threatened,  he 
raised  a  suspension.  The  bill  was  thereafter  lodged  with  the  Clerk  of  Court, 
who  was  directed  to  allow  the  Procurator-Fiscal  to  have  access  to  it ;  but  no 
criminal  proceedings  were  taken  in  consequence: — Hdd  that  the  agent 
brought  the  suspension  at  his  own  peril,  and  was  therefore  liable  in  expenses* 
Crawford  v.  Smith  and  Others,  12th  June  1852,  -  -  -     844 

—  Where  parties  had  agreed  as  to  the  amount  of  the  fee  to  be  paid  to  a  judicial 
referee,  but  not  as  to  now  it  should  be  paid  by  them,  the  Court  remitted  to 
the  referee  to  determine  the  matter.    Morris  &  Co.  v.  Stewai*t,  Rowell  & 

Co.,  14th  February  1852, 443 

—  Rule  observed  by  the  Inner  House  in  reviewing  the  judgment  of  the  Lord 
Ordinary  as  to  expenses.    See  Expenses^     .....    915 

—  Expenses  not  mentioned  in  judgifient  of  the  House  of  Lords. — Where  the 
House  of  Lords  reversed  the  judgment  of  the  Court  of  Session,  without  say- 
ing anything  about  the  expenses,  held^  on  the  authority  of  previous  cases, 
that  no  expenses  could  be  given  in  this  Court.  Mitchell  v.  CuUen,  20th 
July  1852, 1124 

—  Expenses.    See  Reclaiming  Note,  .....    gS2 
Reference  to  Oath. — Declaration^ — Reduction. — Decree. 

—  Reference  to  oath.    Brown  «•  Ferguson,  4th  June  1852,  -  -  .    793 

—  A  declarator  held  to  be  the  proper  mode  to  try  the  question  of  right  to  ap- 
point bursars  to  a  mortification.    See  Mortification^  -  -    901 

—  Reduction  of  decree  in  absence.    Sceales  v.  Wighton,  22d  May  1852,        -    709 

—  Decree  in  absence  extracted,  how  to  be  reponed  against,  ...  1038 

—  Sheriff's  power  to  repone  against  decree  in  absence. — Where  a  charge  had 
been  given  upon  a  decree  in  absence  in  the  Sheriff-Court,  and  poinding  had 
been  executed,  hM  that  the  Sheriff  had  not  then  power  to  repone  the 
defender.    Dobbins  and  Bibby  v.  Stephenson  and  Co.,  17th  February  1852,    467 

—  Decree  in  absence,  suspension  of  diligence  on.     See  Suspension^     -  -  1038 

—  Extracted  decree  of  Sheriff,  review  of. — ^An  extracted  decree  of  absolvitor 

3i 
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Process — /  antinued. 

Reference  to  Oath. — Declaration, — Reduction. — Decree, 
with  expenses  in  the  Sheriff-court  cannot  competently  be  brought  under  re- 
view by  suspension.    Simpson  v.  Young,  16th  July  1852, 

Petition^  ttc, 

—  Petition  and  complaint  as  to  tampering  with  witnesses.    See  Damaoes^  157 

—  Petition  and  complaint  as  to  revisal  of  statement.     See  ProcesSy  supra,  917 

—  An  application  for  excambion  of  entailed  lands  must  specify  applicant's 
infeftment.    See  Entail  Act,  -----  -    945 

—  Form  of  petition  for  appointment  of  judicial  factor,  -  -  -    112 

—  Appointment  of  a  factor  loco  tutoris.  Special  cause  must  be  shewn  for  a 
petition  for  appointment  of  factor  loco  tutoris  to  minors.  Matthew,  Peti- 
tioner, 6th  December  1851,  -----  -    US 

—  Remit  to  Lord  Ordinary  on  the  Bills  to  appoint  a  curator  bonis  ad  tniernn, 
Jamieson,  Petitioner,  17th  July  1852,        -----  1101 

—  Summary  application. — Circumstances  in  which  held  competent  to  apply  by 
summary  application  to  enforce  restoration  of  manure  carried  off  the  farm 

by  tenant.     Carnegie  v.  Scott,  24th  February  1852,  -  -  -    498 

—  Summary  application  to  enforce  production  by  havers. — The  arbiter  in 
a  submission  by  an  order  authorised  one  of  the  parties  to  petition  the  Jadge 
Ordinary  for  an  order  for  diligence  and  examination  of  havers,  in  terms  of 
a  certain  specification ;  a  haver  having  refused  to  make  production  on  the 
ground  of  confidentiality  :  Held  competent,  without  authority  from  the 
arbiter,  to  apply  by  petition  to  the  Sheriff  to  ordain  the  haver  to  produce 
the  writings,  and  failing  his  doing  so,  to  grant  warrant  to  apprehend  and 
incarcerate  him.  Blaikie  Brothers  v.  Aberdeen  Railway  Company,  2d 
March  1852,        ...----  -    533 

—  Summary  application  for  appointment  of  a  curator  bo^iis.  Thomson  and 
Others,  Petitioners,  6th  December  1851,  *-  -  -  -     H^ 

—  Petition,  summary  application  for  appointment  of  curator  bonis,     -  -     lid 
Poinding  the  Orotmd. — Recal  of  Sequestration,  Ac, — Sheriff  Court, — Conjirma- 

tion, — BiU-Ghamber  Jurisdiction, 

—  What  held  a  sufficient  warrant  for  poinding  the  ground. — ^An  extract  of  a 
decree  of  poinding  of  the  ground  obtained  in  the  Sheriff-Court,  is  a  sufficient 
warrant  for  the  poinding ;  and  it  is  not  necessary  either  (1.)  to  obtain  letters 
under  the  Signet ;  or  (2.)  that  a  precept  or  warrant  to  poind  should  issue 
from  the  Sheriff  on  the  extract  decree.  Kennedy  v.  Ramsay's  Trustees, 
17th  February' 1852, 470 

—  Competency  of  recal  of  sequestration.  Ferryman  v,  M*Clymont,  14th 
February  1852,   ---.----    465 

—  Procedure  in  Sheriff-Court  as  to  minutes  of  reference,  and  as  to  reclaiming 
petitions  and  minutes  of  debate,     -  -  -  -  -  -13 

—  Sheriff-Court,  procedure  in.     See  Contract,  -  -       '    -  -      13 

—  Small  Debt  (Justice  of  Peace)  Act.    See  Small  Debt  Act,  -  18,  423 

—  Bill-Chamber.    See  Bill-Chamber,  supra,  -  -        25,249,370,716 

—  Affidavit  in  recal  of  sequestration,  when  signature  to  affidavit  indistinct. 
Ferryman  v.  M'Clymont,  14th  February  1852,       -  -  .    465 

—  Gazette  notice  of  statutory  meeting  of  creditors. — New  meeting  appointed 
without  intimation,  where  storm  prevented  notice  arriving  in  time.  Roes, 
Petitioner,  11th  February  1852,  -  -  -  -  -  -    427 

—  Debtors  entitled  to  demand  confirmation  of  executor. — Where  an  action 
was  raised  in  the  name  of  a  Company  and  the  individual  partners,  and  one 
of  the  partners  died  during  the  litigation,  and  his  widow  was  sisted  in  his 
room  as  his  trustee  on  the  pursuers'  succeeding  in  the  action : — Held  that 
the  defenders  were  not  bound  to  pay,  except  on  a  receipt  in  which  the  trus- 
tee should  concur,  after  expeding  confirmation,  although  she  alleged  that  she 
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^RoaitsQ— -continued, 
Poinding,  Ac, — continued, 

had  no  interest  to  confirm,  as  she  gained  nothing  by  the  result  of  the  case. 

Morris  and  Co.  v.  Stewart  and  Co.,  26th  February  1862,  -  -    613 

—  Jury,  summoning  of,  under  Lands  Clauses  Act.     See  Lands  Clauses  Act,        686 

—  Jurisdiction  of  Bill-Chamber.    Jafl^ay  v,  Duncan,  7th  February  1852,       -    370 

—  Parliamentary  trust  no  bar  to  an  adjudication. — Held  that  an  Act  of 
Parliament  vesting  portion  of  an  entailed  estate  in  trustees  for  the  purpose 
of  sale,  to  discharge  debts  on  the  estate,  did  not  bar  adjudication  at  the  in- 
stance of  a  prior  creditor,  there  being  no  special  clause  in  the  Act  excluding 
such  adjudication  ;  also.  Held  that  in  such  adjudication  it  was  not  necessary 
to  call  the  parliamentary  trustees  as  defenders,  nor  the  heir  of  an  alleged 
purchaser  under  the  Act,  who  refused  to  implement  the  sale.  Meiklam  v. 
Olassfords,  6th  December  1851,    ------     116 

—  Statute  13  and  14  Vict.,  c.  36 — closing  record.    Queen's  Remembrancer 

V,  Blackwoods,  26th  November  1851,        -  -  -  -  -      74 

—  multiplepoinding,  what  admitted  as  riding  claims  in  process  of. — Held, 
that  an  illiquid  claim  cannot  be  admitted  as  rider  in  a  multiplepoinding. 
CuUen  V.  Dykes,  16th  July  1862, 1069 

—  Circumstances  in  which  a  motion  for  diligence  to  recover  documents  after 
the  record  was  closed,  but  before  adjusting  issue  was  refused.  Caledonian  and 
Dumbartonshire  Railway  v.  Lockhart  and  Others,  14th  February  1852,      -    456 

Procubator-Fisgal,  where  assessable  for  the  poor.   See  8  and  9  Vict.,  c.  83,     206 

—  Objection  to  taxing  of  account,  disallowing  expense  of  copying  inferior  court 
minutes  of  debate,  disallowed,        ......  1067 

Prooubators,  admission  of. — The  procurators  practising  in  the  Sheriff  and 
other  local  Courts  in  Glasgow  are  incorporated  by  royal  charter,  as  a  faculty, 
with  exclusive  privileges : — Held,  in  a  process  of  suspension  and  interdict, 
that  admission  by  the  Sheriff  aliunde,  and  in  disregard  of  these  privileges,  is 
incompetent,  and  circumstances  in  which  admission  suspended,  and  interdict 
declared  perpetual.     Observed,  that  the  proper  form  in  which  to  try  the 
legality  of  the  charter,  and  the  usage  with  reference  to  it,  was  by  action  of 
reduction  and  declarator.  Procurators  of  Glasgow  v.  Douglas  Hill  and  Others, 
20th  December  1861,        -  -  -  -  -  -  -    222 

Pbo7£ssiokal  contract. — Circumstances  in  which  held  that  the  violation  of 
secrecy,  on  the  part  of  a  medical  man,  was  relevant  to  sustain  an  action  of 
damages  against  him.  A.  v,  B.,  13th  December  1851,        -  -  .    166 

Pbofessiokal  Charges  allowed  to  an  agent,  who  was  a  trustee,*  and  acted  as 
fector.    See  Trust,  -  -  -  -  -  -  -    683 

Prohibitory  clause  in  entail,  erasure  in.    See  Deed  of  Entail,  -  -    337 

PROHiBiTioif  against  sale.    See  Entail,         -----    486 

Proof  of  validity  of  diligence  in  sequestration.    See  Sequestration,     -  -    965 

—  by  commission  how  obtained  in  cases  falling  under  the  49th  section  of 

the  New  Court  of  Session  Act,      ------    403 

—  extrajudicial  statements  not  received  as.    See  Evidence,    -  -  -    618 

—  mode  of,  in  divorce,  when  date  of  decree  of  adherence  wanting,      -  -      93 

—  where  the  Court  had  remitted  to  an  advocate  "  to  inquire  into  and  report 
on  the  true  state  of  the  facts"  in  the  case,  his  report  is  not  conclusive,  but 
the  Court  must  itself  consider  and  decide  on  the  proof  as  led.      Browns 

V.  Doctor,  13th  November  1861,  ------  23 

—  deposition  of  foreign  witness.    See  Foreign  Witness,           .            -            -  702 

—  of  a  claim  in  a  sequestration.    See  Sequestration,              -            -            -  179 

—  circumduction  of  term  for  leading  of. — Where  in  a  proof  on  commission, 
appeals  had  been  taken,  held  incompetent  to  circumduco  the  term  till  the 
objections  were  disposed  of.    Hook  v.  Hook,  16th  November  1861,             -  24 

Pbomissort  Note,  suspension  of  charge  on.     See  Process,      -  -  .    589 
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Propebtt  bounded  by  the  sea-shore,  right  of  property  in  shell-fish.     See  Fidh 
ings;  SheU-fisk,     -.--..  --2^ 

—  Crown  right  of,  in  alvens  of  a  navigable  river. — The  trustees  for  improv- 
ing the  navigation  of  a  river,  had  by  their  operations  narrowed  the  channel 
and  reclaimed  land  from  the  alveus ;  finding  it  a  better  plan  some  years 
afterwards  to  widen  the  channel,  they  wished  to  resume  possession  of  the 
reclaimed  land,  but  the  landowners  of  the  adjoining  banks,  having  been  in 
possession  of  such  reclaimed  land  for  a  considerable  time — claimed  to  be  fuUy 
compensated  for  the  same.    A  compromise  was  however  made  between  the 
trustees  and  some  of  these  landowners,  by  which  the  trustees  agreed  to  pay, 
and  the  latter  to  accept,  half  the  value  of  such  reclaimed  land  in  full  of  i\ 
compensation  for  the  same.    This  was  sanctioned  by  the  3   and  4  Viet, 
c.  118,  which,  however,  expressly  reserves  the  right  of  the  Crown.    The 
Crown  having  claimed  the  compensation  money  found  due  to  the  landowners 
who  were  parties  to  the  compromise,  on  the  ground  of  the  laud  being  the 
property  of  the  Crown,  by  reason  of  its  having  been  formerly  part  of  the 
alveus  of  a  navigable  river : — Held  by  the  House  of  Lords,  affirming  the 
decision  of  the  Court  of  Session,  that  the  sum  being  one  obtained  by  a  com- 
promise to  which  the  Crown  was  no  party,  it  could  not  now  be  claimed  by 
the  Crown.    Lord  Advocate  and  Commissioners  of  Woods  and  Forests  r. 
Reddie,  Hamilton,  and  Others,  12th  March  1852,  -  -  -  ^ 

PsospscTiTE  reference  to  defences  of  other  parties  in  the  action.  See  Pro- 
cess,         -------  -.216 

Proving  of  the  Tenor. — Evidence  which  waa  held  sufl5cient  to  prove  the  tenor 
and  casus  omissionis  of  a  disposition.  Walker  v.  Brock  and  lilearayre,  24th 
January  1862,      ------  --305 

Pbotisions  to  younger  children.    See  Entail,  -  -  -  -  353 

—  under  a  settlement,  effect  of  repudiation  of,  on  the  legitim.     See  Trusty        IH^ 

—  to  younger  children,  bonds  of,  to  be  taken  to  parties  having  right  thereto. 
See  Entail, -  -   9I« 

Public  Way,  title  to  sue  action  of  declarator  of. — In  a  declarator  of  a  public 
right  of  way,  the  summons  described  one  of  the  pursuers  as  an  advocate  re- 
siding in  Aberdeen,  another  as  a  writer  to  the  Signet,  residing  in  Edinburgh, 
and  a  third  as  a  merchant,  residing  in  Perth,  and  stated  that  the  road  had 
been  for  forty  years  and  upwards  used  by  the  public,  and  that  the  pursuers 
have  been  used  to  proceed  along  it : — Held  by  the  House  of  Lords,  afiirming 
the  interlocutor  of  the  Couit  of  Session,  that  the  pursuers  shewed  on  the 
summons  sufficient  title  to  raise  the  action.  Duke  of  AthoU  v,  Torrie  and 
Others,  infra. 

—  It  would  seem  that  an  action  of  declarator  to  establish  a  public  road 
may  be  brought  by  any  one  of  the  public.  Duke  of  Athole  t;.  Torrie  and 
Others,  3d  June  1862, -  ^ 

PuBLioATioK  of  Patent.    SeePatent,  -  -  -  "       *   *    ^ 

Pupil,  tutor  ad  litem  for.    See  11  and  12  Vict.,  c.  36,  -  -  -  ^ 

—  Discharge  by,  ineffectual.    See  Factor,     -  -  -  "  "  fj! 
Pupil's  Protection  Act.    See  Factor,            -            -            -            "          '  fS 

—  Procedure  on  mid versation  of  tutor.    A.  B.  11th  December  1851,  •  ^^ 

—  See  Process,         -  -  -  -  -  -  'fiii 

—  Malversation  of  factor.    Macalister,  11th  March  1852,     -  -  '  ^ 
Purchaser,  liability  of,  for  calls  made  previous  to  the  recording  of  the  trans- 
fer.   See  Railway  Shares,              -            -            -            -           -          *     ' 
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QuALiFioATioN  of  judicial  admission  must  be  taken  as  part  of  the  statement. 
See  Judicial  Admission,     -  -  -  -  -  -  -810 

R 

Railway  Cohpany,  expenses  allowed  heir  of  entail  applying  for  warrant  to 
uplift  money  consigned  by.    See  Lands  Glauses  Act,  -  -  -      86 

■  expense  of  unsuccessful  applications  to  Parliament,  how  defrayed.  Ac- 
counting with  shareholders  of. — ^A  line  of  railway  was  projected  by  cer- 
tain parties,  and  two  unsuccessful  applications  were  made  to  Parliament  for 
a  bill : — Held  under  an  accounting,  in  a  process  of  multiplepoinding  and 
exoneration  with  shareholders  who  had  been  paHies  to  the  fii'st  but  not  to 
the  second  company's  contract,  that  the  committee  of  management  were  en- 
titled to  make  deduction  from  the  fund  in  medio  accordingly,  and  that,  there- 
fore, they  were  entitled  to  deduct  the  expenses  of  the  first  but  not  of  the 
second  application  to  Parliament ;  also  circumstances  in  which  a  sum  offered 
for  giving  up  the  project  and  winding  up  the  concern  was  hel4  not  a  proper 
item  of  deduction  in  such  accounting.  Baird  and  Others  t;.  Ross  and  Others, 
8th  July  1852, 1007 

notice  by,  of  summoning  jury.    See  Lands  Clauses  Act,  -  -    686 

— — —  mode  of  citation  of.    See  Process,     -----    538 
who  to  be  called  in  action  against. — ^In  an  action  at  the  instance 


of  contractors  against  a  railway  company  for  work  done,  the  company  denied 
their  liability,  and  pleaded  that  the  transactions  out  of  which  the  claim  arose 
were  such  as  they  had  no  power  to  enter  into  under  their  statutes : — Held, 
in  an  action  of  relief  against  the  party  who,  as  chairman,  had  signed  the 
original  agreement,  that  it  was  not  necessary  to  call  the  other  directors  as 
defenders.    M'llquham  and  Company  v.  Hope  Johnstone,  14th  January 

1852, 250 

shareholder  entitled  to  sue  for  implement  of  contract  with. — ^Un- 


der a  statute  two  railway  companies  had  entered  into  negotiations  with'the 
Tiew  of  transferring  the  right  of  the  one  line  to  the  other  company,  which 
had  uQt  been  implemented : — HM  competent  for  a  shareholder  to  raise  ac- 
tion with  the  view  of  compelling  implement.  Ewing  v.  Airdrie  and  Bath- 
gate Railway  and  Others,  26th  November  1851,     -  -  -  -    70 

Railway  CoMPAirr,  title  to  sue  for  implement  of  a  contract  with. — Under 
the  provisions  of  a  statute  two  railway  companies,  on  the  requisition  of  one  of 
them,  entered  into  an  arrangement  and  contract  for  the  conveyance  of  the 
one  line,  or  the  right  to  make  the  same,  to  the  other,  which  the  company 
making  the  statutory  requisition,  in  concert  with  certain  of  the  directors  of 
the  other  company,  obstructed,  and  delayed  to  implement : — HM  compe- 
tent for  a  shareholder  of  the  latter  company  to  sue  for  implement  of  the 
contract .  alternatively,  with  personal  conclusions  for  damages  against  the 
directors  in  ease  of  failure.  Ewing  v.  Airdrie  and  Bathgate  Railway  Com- 
pany, 28th  February  1852,  -  -  -  -  -  -    528 

compensation  by. — (1.)  Circumstances  in  which,  after  two  previous  arbi- 
trations, the  Court  refused  to  sustain  a  third  claim  at  the  instance  of  a  tenant 
whose  farm  had  been  intersected  by  a  railway.  (2.)  Specification  of  certain 
alleged  grounds  of  damage  which  was  found  insufficient,  and  a  minute 
ordered,  containing  more  detailed  explanation.  (3.)  Interdict  granted 
against  a  claimant,  to  prevent  his  taking  steps  to  follow  out  his  claim  of 
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damages  by  proceedings  before  a  jury  under  the  Railway  Acts.     North 
British  Railway  Company  v.  Hay,  3d  June  1862,  .  -  -    776 

RaixiWAt  GoMPAirr,  liability  of,  for  goods  lost. — Circumstances  in  which  a 
carrier  who  received  goods  at  a  railway  station,  with  a  direction  which  turned, 
out  to  be  imperfect,  and  the  goods  accordingly  went  amissing,  and  were  not 
delivered  to  the  party  for  whom  they  were  intended,  was  held  to  have 
thereby  incurred  no  liability,  and  action  against  him  dismissed.  Stewart 
&  Co.  V.  Gordon,  4th  February  1852,       -  -  -  -  -    366 

liability  of,  for  a  passenger's  luggage. — Circumstances   in  which 

held  that  a  railway  company  is  liable  for  the  value  of  a  passenger's  luggage 
lost  on  their  line,  although  such  luggage  was  not  addressed.  Campbell  v. 
Caledonian  Railway  Company,  27th  May  1852,     -  -  -  -     742 

dissolution  of. — An  agreement  was  made  between  the  promoters  of  an 


intended  railway  company,  and  a  proprietor  of  lands  through  which  the  rail- 
way was  to  pass,  to  refer  to  an  arbitrator  the  claims  of  such  proprietor ; 
"  both  as  heir  in  possession  of  the  estate  of,  ^.,"  "  by  the  formation  of  the 
railway,  and  for  his  support  of  the  measure."  After  such  agreement  the 
act  for  making  the  railway  was  passed,  but  before  any  step  was  taken  by 
the  company  towards  its  formation  a  resolution  to  return  the  calls  and  wind 
up  the  company  was  come  to  by  the  shareholders.  The  proprietor  presented 
a  note  of  suspension  and  interdict  against  the  company's  carrying  out  such 
resolution,  and  violating  the  above  agreement : — Held  by  the  House  of  Lords 
that  the  Court  of  Session  had  rightly  refused  such  note.  Anstruther  «.  East 
ofFifeRailway  Company  and  Others,  19th  April  1852,    -  -  -    691 

Railway  furnishings,  contract  as  to.    See  Contract^  -  -  -      26 

—  shares,  liability  for.     See  Brokerage,         -----     55^ 
'  shares. — Liability  of  purchaser  for  calls  made  previous  to  the  recording  of 

the  transfer. — A  purchaser  of  railway  shares  is  bound  to  pay  the  calls  made 
subsequent  to  his  purchase,  whether  the  transfer  be  recorded  or  not,  and  the 
seller  who  had  paid  the  calls  is  entitled  to  relief.    Anderson  v.  Boag,  13th 
November  1851,  -------7 

— >  shares. — A  broker  may  sell  for  his  own  indemnification.    See  Brokerage^         566 

—  shares,  liability  for  calls  on. — A  cancellation  of  shares,  and  an  issue  by  the 
company  of  new  shares  in  lieu  thereof,  does  not,  any  more  than  a  forfeiture 
of  shares,  destroy  the  company's  right  of  action  for  calls  against  the  holder 
of  the  cancelled  shares  at  the  time  the  call  was  made.  Where  the  register 
of  shareholders  consists  of  several  volumes,  the  company's  seal  fixed  to  the 
last  volume  of  the  series,  is  a  sufficient  authentication  within  8  and  9 
Vict.,  c.  17,  sec.  9,  to  make  the  register  evidence,  though  the  name  of  the 
defender  as  shareholder  appears  only  in  the  volume  to  which  the  seal  is  not 
attached.  The  8  and  9  Vict.  c.  17,  sec.  161,  which  makes  the  entries 
of  minutes  of  meeting  signed  by  the  chairman  thereof,  evidence,  does  not  ex- 
clude other  evidence  of  the  fact.  It  is  competent,  therefore,  for  the  company 
to  prove  what  was  done  at  those  meetings  by  independent  evidence.  Where 
a  meeting  has  been  adjourned,  the  signature  of  the  chairman  to  the  minute 
of  the  adjourned  meeting  is  sufficient.  The  Judicature  Act,  6  Geo.  lY., 
c.  120,  sec.  34,  does  not  prevent  the  Court,  when  directing  a  new  trial,  to 
alter  the  issue  which  has  been  tried.  Inglis  1;.  Great  Northern  Railway 
Company  and  Others,  17th  May  1852,      -  -  -  -  -    749 

—  shares,  registration  of  sale  of. — A  broker  employed  to  sell  railway  shares, 
is  not  bound  to  get  the  transfer  registered  in  the  books  of  the  company, 
nor  is  he  responsible  for  the  purchaser's  neglect  to  do  so,  and  therefore  is  not 
liable  to  relieve  his  constituent  of  calls  made  upon  the  shares  subsequent  to  a 
sale  effected  by  him,  and  for  which  calls  his  constituent  is  primarily  liable  as 
registered  proprietor  of  the  shares.  Marr  v.  Buchanan,  Younger,  and 
Company,  11th  February  1852,     -      .     -  -  -  -  -    411 
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Railway  shares,  relief  from  liability  for.     See  Brokerage,  -  -    566 

—  shares,  liability  of  pledgee  of  certificate  of,  to  registered  owner. — The  cer- 
tificates of  certain  railway  shares  having  been  lodged  with  a  bank  in  secu- 
rity for  advances  made  by  them  to  the  pledger,  who  was  the  owner  but  not 
the  registered  proprietor  df  the  shares,  and  the  bank  having  afterwards 
refused  to  give  up  the  certificates  to  the  registered  proprietor  so  as  to  enable 
him  to  sell  the  shares, — Hdd,  that  the  bank  was  liable  in  relief  to  the 
registered  proprietor  for  calls  made  upon  such  shares.  Barron  v.  National 
Bank  of  Scotland,  25th  February  1862,    -  -  -  -  -    505 

—  works,  personal  liability  of  chairman  for.    See  Railway  Company,  -    250 

—  furnishings  by  director,  contract  for.    See  Contract,  -  -  -      26 

—  lease  of,  under  leave  of  statute. — Where  a  statute  provided  for  the  lease 
of  a  railway  to  another  railway  company,  which  leased  line  was  to  be 
accepted  in  portions  as  it  was  made — Hdd,  in  a  declarator  of  right  under 
the  lease,  and  to  have  the  obligations  in  the  same  implemented,  that  it  was 
no  defence  to  the  action  that  a  private  agreement  had  been  made  between 
the  parties,  which  set  forth  different  terms  of  lease  ;  and  that  the  pursuers 
were  not  bound  to  wait  till  the  whole  line  originally  contracted  for  was 
completed.  Stirling  and  Dunfermline  Railway  Company  «.  Edinburgh  and 
Glasgow  Railway  Company,  10th  March  1852,     -  -  -  -    619 

Rakkikg,  competency  of,  for  a  claim  rejected  by  the  trustee,  but  allowed  by 
the  Court,  --------    563 

—  Wife  ranking  with  creditors  of  the  husband.  See  Antenuptial  Contract,  -  283 
Ratiko,  double  or  single.  See  Poor  Rates,  -  -  -  -  651 
Real  burdens  only  are  a  ground  of  application  for  sale  of  entailed  lands.    See 

11  and  12  Vict.,  c.  86, 376 

Regal  of  factory.    See  Factor,         ------  409 

—  of  sequestration,  petition  for.  See  Sequestration,  -  -  -  164 
Reoeipt  in  full  previous  to  decree,  no  ground  of  reduction  of  decree.    See  Small 

Debt  Decree,           ..-..---  18 

—  double.     See  Delivery  of  Goods,    -            -            -            -            -            -  42 

Reckless  driving,  evidence  of.    See  Evidence,          _            .            -            .  296 

RBOLAiunro  Notes,  forms  of  titles  or  headings  of,      -            -            -            -  3 

—  Note,  competency  of,  without  the  Lord  Ordinary's  consent;  See  ReduetioTh- 
Improbation,  --------1 

—  Note,  competency  of,  in  sequestration.  See  Process,  -  -  -  610 
Reclaiming  Note  held  incompetent  within  ten  days,  but  afterwards  allowed  as 

against  a  final  interlocutor.     See  Process,  -  -  -  -    728 

—  Note,  under  Act  48  Geo.  3,  c.  151,  from  an  interlocutor  allowed  to  be- 
come final  by  inadvertency.    See  Process,  .  -  -  .    481 

—  Note  to  be  reponed  against  a  decree  against  a  party  under  age,  compe- 
tency of.    See  Process,  Sawers  v.  Matheson,  _  -  -  -    708 

—  Note  against  Bill-Chamber  interlocutor,  objection  to,  repelled.   See  Process,    716 

—  Note  from  Bill-Chamber  interlocutor,  enrolment  of.    See  Process,  -    249 

—  Note,  printing  of.    See  Process,  -----    805 

—  Note,  appendix  to.     See  Process,  -----    708 

—  Note,  expense  of,  where  the  interlocutor  of  the  Lord  Ordinary  was,  on  a 
reclaiming  note,  altered  by  the  Inner  House,  whose  judgment  was  in  its  turn 
reversed  on  appeal,  and  that  of  the  Lord  Ordinary  returned  to,  the  House  of 
Lords  allowed  the  appellant  the  costs  of  the  reclaiming  note  so  erroneously 
brought.     Scott  v.  Sandeman,  8th  June  1852,        -  -  -  -    882 

Record,  closing  of.    See  Process,     ------  694 

—  closing  on  summons  and  defences.    See  Process,    -            -            -            -  74 

—  not  to  be  referred  to  in  explanation  of  issue.     See  Right  of  Wc^,                -  226 

—  opening  up  of,  where  no  allegation  of  res  noviter.    See  Process,      -            -  854 

—  opening  up  of.     See  Judicature  Act,          -----  21G 
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Rbgobdino  of  entail,  mistake  in,  not  held  fatal.     See  EntaU,              •             .  9^4 

RsGOUBSE  of  creditors  on  agent.    See  Principal  and  Ag$nt^     •             •              .  B2^ 

Recreation,  walking  and.     See  Servitude,                 ....  78S 
Reduction  of  Sheri^s  interlocutor.    See  FroceaSy      .            .             .             .76 

—  of  a  sasine  on  the  ground  of  error  on  recording  the  date  in  the  minate 
hook  of  the  presentment  of  a  sasine,  and  not  the  date  on  which  the  sasine  is 
actually  recorded,  is  the  proper  date  of  the  deed.  Maclaine  v.  Maclaiiie,16th 
June  1852,              .......             .  856 

-—  of  sheriffs  decree.    Haswell  v.  Fortune,  26th  June  1852,               .             .  951 

—  ofretour.    See  Process,      .            .            ...            .            .             .  611 

—  of  decree  in  ahsence.    See  Process,             .....  709 

—  of  decree  of  poinding  the  ground,  on  the  ground  that  it  proceeds  oa  the 
sheriff's  decree,  incompetent.    See  Process,              ....  470 

—  of  settlement,  evidence  in.    See  Evidence,  .  .  .  .73 

—  of  trust-settlement,  terms  of  issue  in.    See  Trust,               .            .             .  391 

—  of  small  deht  decree.    See  SmaU  Debt  Act,             ....  428 

—  of  general  service.    See  Process,     .....             .  393 

—  of  sequestration.    See  Sequestration,           .....  922 

—  of  trust-settlement,  defence  for  trustee  in.    See  Trust,       .            .             .  391 

—  of  deeds  on  the  ground  of  weakness  and  facility,  evidence  competent  in. 

See  Process,             .......             .  120S 

—  of  deed  of  settlement.    Henderson  v.  Blackwood,  15th  January  1852,       .  264 

—  and  declarator,  as  a  form  of  trying  the  legality  of  charter  and  usage  as  to 
admission  of  procurators  by  Sheriff.    See  Procurators,          .            .             .  222 

—  decree  of  certification  con^a  nan  producta  in.  Gracie's  Trustees  v.  Fergu- 
son, 10th  February  1852,  .  .  .  .  .  .408 

Reductiok-Impkobation,  competency  of  reclaiming  note  in. — Circu&stances 
in  which  held  competent  to  reclaim  against  the  Lord  Ordinary's  interlocu- 
tor, prorogating  the  time  for  reporting  diligence  granted  to  defender  to  en- 
able him  to  satisfy  production,  although  Lord  Ordinary's  consent  had  not 

been  obtained.    Leburn  and  others  v.  Ferguson,  12th  November  1851,       .  1 

—  improbation.    See  Nonentry,          .....            .  759 

Refebee's  Fee,  payment  of.    See  Process,     .....  443 

RsFERBNeB,  minute  of.    See  Contract,  .  .  .  .  .13 

—  prospective,  in  defences.    See  Process,        .....  216 

—  to  oath  competent  at  any  time  before  extract,  and  dictum  that  it  is  crat- 
petent  in  the  Bill-Chamber,            ......  793 

Register  of  shareholders  and  minutes  of  meeting,  authentication  of.     See 

Railway,      .........  749 

Registration  of  sasine,  what  held  date  of.     See  Reduction,                .            .  856 

—  of  transfer  of  railway  shares,  liability  of  broker  for.  See  Railway  Shares,  411 
Relations  by  the  half-blood  held  entitled  to  succeed  equally  with  those  of  the 

full  blood.    See  Succession,  .  ....  1101 

Relevancy.    See  Indictment,  ....     125,  306,  311»  359 

—  of  charge  of  falsehood,  fraud,  and  wilful  imposition.     See  Falsehood,  de.,    .  908 

—  of  statements  in  summons  of  damages.  See  Summons,  .  .  .  302 
Relief,  disponee's  claim  to,  under  warrandice.    See  Teinds,              .            .  153 

—  from  liability  to  calls  on  railway  shares  after  sale.    See  Railway  Shares,  7 

—  for  expense  of  railway  works,  who  may  be  sued  for.  See  Ra^way  Company,  250 
Remit  to  Her  Miy'esty's  Advocate.  See  Pupils^  Protection  Act,  .  .  139 
Rent,  cautioner  for.  See  Cautionry,  .....  756 
Repairs  to  tenants,  liability  of  executor  for.     See  Heir,         .            .            .10 

—  repairs  to  a  vessel,  liability  of  a  holder  of  a  vendition  in  security  for.  See 
Accou/nt,      .........  1041 

Reparation,  particulars  of  damage  in  summons  of. — Where,  in  an  action  of 
damages,  the  summons  libels  loss  and  damage  generally,  without  any  con- 
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elusion  of  special  damages,  or  a  statement  of  partieulars,  it  is  competent  to 
prove,  and  for  the  jury,  in  estimating  the  damages,  to  take  into  considera- 
tion such  special  damage  and  particulars,  provided  these  consequences  flowed 
directly  from  the  defender's  conduct,  as  libelled.    Snare  v.  Earl  of  Fife's 
Trustees,  17th  January  1862,       -  -  -  -  -  -    281 

Keparatiov  and  implement,  action  of,  not  embraced  in  submission  clause  of 
contract  of  copartnery.    See  Contract  of  Copartnery y  -  -  .  -    594 

—  See  Damages,  pp.  102,  151, 156, 193,  302,  396,  422,  521,  528,  578,  579, 

895,  990, 1034, 1048 
RxPETiTioK. — Where  A.,  a  creditor  on  a  bankrupt  estate,  had  granted  to  B., 
another  creditor,  a  mandate  to  uplift  his  dividend,  and  the  same  had  been 
appropriated  by  B.,  on  the  allegation  that  the  debt  had  been  guaranteed 
by  A.  (who  was  in  the  knowledge  of  B.'s  claim  at  the  time  of  granting 
the  mandate) :  Hdd  that  an  action  of  repetition  was  not  sustainable  without 
proving  that  he  had  never  granted  the  guarantee.  Young  v.  Campbell 
and  Co.,  19th  November  1851,     -  -  -  -  -  -      33 

—  who  liable  in  consequence  of  letter  of  credit  paid  on  a  forged  draft.  See 
LeHer  of  Credit,         -        -  -  -  -  -  -  -    347 

E.BPONE,  p^wer  of  Sheriff  to,  aft»r  diligence  upon  decree  in  absence.   See  Pro» 
cess,         ---------    467 

Repobtikg  by  Lord  Ordinary.    See  13  and  14  Vict.,  c.  36,  -  -    403 

Repobtsbs  on  probahilis  causa,  division  of  opinion  of.    See  Poor  Roll,  -    410 

Repbesevtatiye  liability  of  heir  of  line.    See  Personal  Ohligaiion,  388,  389 

—  liability  of  heir  of  provision.  See  Personal  Obligation,  -  388,  389 
Res  iroviTSB,  opening  up  of  record,  where  no  allegation  of.    See  Process,      -    854 

—  condescendence  of.  See  Process,  -  -  -  -  55, 271 
Res  jxtdioata!    See  Process,            -           -           -           -           -  -76 

—  as  a  bar  to  a  second  trial,  -  •  -  •  -  -  -  1037 
Resibuabt  legatee,  right  of  to  improvement  debt.  See  10  Geo.  III.,  c.  51,  458 
RESioKATioir  of  truiBtees,  See  Trust,  -----  391 
Resolutive  clause  in  entail,  defect  in.  See  Entail,  -  -  .  486 
Reteittion  competent  to  the  sellers  till  delivery,  even  against  a  purchaser  from 

the  buyer.    See  Sale,        -------  1051 

—  by  agent,  on  the  bankruptcy  of  his  principal.  See  Principal  and  Agent,  1016 
Revoub,  vicennial  prescription  of.  See  Process,  -  -  -  -  611 
Reyiew,  power  of  Justiciai^  Court  as  to.  See  Court  of  Justiciary,  -  -  239 
RETiEwiKa  of  Lord  Ordinary's  judgment^  rule  as  to  expenses  in.  See  Process,  915 
Revised  Condescendence,  effect  of  failure  to  lodge.  See  Process,  -  -  977 
Rbvisal  of  condescendence,  13  and  14  Vict.  c.  36,  sec.  2.    Chalmers  v. 

Chalmers,  13th  and  14th  November  1851,  -  -  -  -      22 

Revooatiok  of  entail,  deed  of,  failure  to  record.    See  Entail,  -  -    994 

Rmiira  claims,  illiquid  claims  not  admitted  as.    See  Process,  -  -  1059 

Right  of  way.    See  Way,    -  -  -  -  100,  226,  371,  830,  875 

Road,  shutting  up  of.    See  Way,      .-..--    100 

—  trustees,  minutes  of.   See  Way,     ------    100 

—  trusts. — Where  two  road  trusts  had  existed  under  separate  statutes  and 
separate  boards  of  trustees,  but  were  afterwards  consolidated  by  a  subsequent 
statute  and  managed  by  one  board, — Held  that  the  creditors  whose  loans 
were  secured  over  the  roads  authorised  to  be  made  by  one  of  the  statutes, 
were  entitled  to  rank  as  creditors  upon  the  funds  arising  from  the  united 
trust,  and  to  rank  pari  passu  with  other  creditors  whose  bonds  were  granted 
subsequent  to  the  date  of  the  said  statute,  and  that  the  latter  could  have  no 
preference.  Held,  also,  that  the  former  were  entitled  to  resist  the  lower- 
ing of  toll-duties,  and  the  removal  of  toll-gates.  Graham  and  Others  v. 
Cambuslang  and  Muirkirk  Road  Trustees,  27th  January  1852,       -  -    324 

Robbery,  relevancy  of  indictment  for.  Seo  Indictment,  -  -  -    311 
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RoMAK  Law,  rules  as  to  sale  by  pro  indiviso  proprietors  under.     See  Fro 
indiviso  Proprieton^  --.-.-  -     25if 
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Sals  of  entailed  lands.    See  Entail,  -  -  -  -  -    193 

—  of  heritable  subjects,  what  comprehended  in* — The  sale  of  heritable  sab- 
jects  burdened  with  debt  infers  no  transference  of  the  personal  obligation  of 
the  disponer  to  the  disponee,  without  express  words  to  that  effect.     Klppen 

V.  Stewart,  21st  February  1852,  -  -  -  -  -  -    49o 

—  Circumstances  in  which  the  purchaser  of  meal,  found  some  time  after  the 
sale  to  be  of  inferior  quality,  held  barred  from  claiming  repetition  of  the 
price,  on  the  ground  of  his  failure  to  make  timeous  inspection  of  it  after 
delivery.    Smart  v.  Begg,  25th  June  1852,  ... 

—  of  goods  by  a  factor  does  not  entitle  the  buyers  to  plead  compensation.  See 
Brokerage, 

—  of  railway  shares,  liability  of  broker  for  registration  of.  See  -Railway 
Shares,     -  -  -  -  -  -  -  -•-     411 

—  right  of  retention,  till  delivery  after. — The  agent  in  Bristol  of  a  Scotch 
irpn  company,  sold  to  a  merchant  there  a  quantity  of  iron  deliverable  in 
Clyde.  The  price  was  paid  in  Bristol,  but  delivery  was  not  taken.  The 
purchaser  sold  the  iron  to  a  third  party,  who  resold  it.  A  delivery  order 
was  duly  endorsed  to  the  eventual  purchaser,  who  demanded  delivery,  but 
was  refused  by  the  vendors,  on  the  ground  that  the  original  purchaser  was 
indebted  to  them  on  transactions  subsequent  to  the  sale,  for  which  tjiey  held 
the  iron  sold  in  security  : — Held,  that  the  transaction  fell  to  be  regulated 
by  Scotch  law,  that  the  plea  of  retention  was  well  founded,  and  that  the 
right  was  not  affected  by  the  passing  of  the  delivery  order  from  hand  to 
hand — no  intimation  of  which  transactions  had  been  made  to  the  vendors  of 
the  iron.    M'Naughton  v.  Baird,  15th  July  1852, 

Sasikb,  what  date  of.    See  Reducti&n,  .  -  -  - 

—  presentment  of,  for  registration.    See  Reduction    -  ^  - 

—  what  held  date  of  registration  of.    See  Reduction, 

—  reduction  of.    See  Reduction,       -  -  -  -  - 
Scotch  and  English  banks,  forged  draft.    See  Letter  of  Credit, 
Sea-Shokb,  property  bounded  by.    See  Fishings ;  Shell-fish, 
Sbcrbct,  violation  of  obligation  to.    See  Professional  Contract, 
Security  granted  on  the  eve  of  bankruptcy,  reduction  of.    See  BankrupUy, 
Senior  counsel,  fees  to.    See  Process,            -            -            -  - 
Separate  interests,  refusal  to  appoint  one  curator  to  two  families  with.     See 

Curator  bonis,        ------- 

Sbqubstratioit  Act  2  and  3  Vict.,  c.  41,      -  -  -      400,  427,  465, 514 

—  competency  of. — Where  a  creditor  of  a  deceased  party  had  applied  for,  and 
was  refused  consignation  or  explanation  respecting  the  debtor's  estate,  which 
was  represented  to  be  solvent : — Held  that  he  was  not  bound  to  wait  for  any 
judicial  arrangement  of  the  factor  for  the  payment  of  the  debts,  but  was  en- 
titled to  apply  for  sequestration,  and  expenses  of  the  petition  for  such  seques- 
tration allowed.    Steele,  Petitioner,  17th  January  1852,   -  -  -    284 

—  reduction  of — Circumstances  in  which  the  Court  reduced  a  process  of  se- 
questration on  the  ground  that  the  rent  had  been  paid,  and  that  the  parties 
applying  for  the  sequestration  had  in  hand  wages  due  exceeding  the  amount 
of  the  rent  claimed.    Fowler  v.  Robertson  and  Adie,  24th  June  1852,        -    922 

—  bankrupt  examined  as  a  witness  in. — New  Evidence  Act,  15  Vic,  c  27. — 
Under  the  New  Evidence  Act,  a  bankrupt  allowed  t-o  be  examined  as  a 
witness  in  regard  to  the  validity  of  the  diligence  on  which  be  had  been 
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made  bankrupt,  and  this  although  the  question  of  his  admissibility  had 
been  partly  argued  before  the  act  was  passed.    Ballinten  and  Mandatory, 
V.  Connon,  29th  June  1862,  -  -  -  -  -  -    965 

Saquestbation,  examination  of  bankrupt  in. — Circumstances  in  which  an  objec- 
tion to  a  question  put  on  examination  by  a  creditor  to  a  bankrupt  bearing  on 
the  fact  as  to  whether  a  partnership  existed  between  the  bankrupt  and  a  cre- 
ditor, the  constitution  of  the  alleged  copartnery  being  the  subject  of  a  pro- 
cess in  the  Sheriff  Court,  was  repelled.  Wright,  Appellant,  7th  February 
1852, 400 

—  examination  of  bankrupt  in.    See  Process^  ....    400 

—  notice  of  meeting  of  creditors  in.     See  Process^     ...  -    427 

—  notice  of  meeting  of  creditors  in. — Where  the  statutory  notice  of  fourteen 
days  previous  to  meeting  of  the  creditors  on  a  bankrupt  estate  cannot  be 
given,  so  as  to  admit  of  such  meeting  being  held  within  the  twenty-one  days 
after  confirmation  of  the  trustee,  the  proper  course  is  for  the  trustee  to  ap- 
ply by  petition  to  the  Court,  who  will  grant  authority  for  fixing  a  day  for 
such  a  meeting.     Walker's  Sequestration,  2d  December  1851,        -  -      99 

—  bankruptcy  of  concurring  creditor  in. — Where  the  concurring  creditor  and 
trustee  was  himself  an  undischarged  bankrupt,  the  Court  refused  to  recal 
the  sequestration,  but  appointed  a  meeting  of  the  creditors  to  be  held.  Mac- 
nab,  Petitioner,  13th  December  1851,        -  -  -  -  .    164 

—  recal  of. — Circumstances  in  which  sequestration  of  an  estate  was  recalled,  at 
the  instance  of  a  purchaser  of  the  property,  notwithstanding  the  dependence 

of  a  process  of  reduction  of  the  sale.    Barr,  Petitioner,  13th  January  1852,    244 

—  to  whom  intimation  of  petition  to  recal  to  be  made. — Where  a  trustee  on 
a  sequestrated  estate  had  been  elected,  but  not  confirmed : — Hdd  that  a  peti- 
tion for  recal  of  the  sequestration  was  properly  directed  against  and  inti- 
mated to  the  interim  factor.  Arnold  v.  M'Gubbin  and  Others,  2d  July 
1832, 977 

—  recal  of.    See  Process,      -.-.-..    465 

—  ranking  in. — Where  a  claim  had  been  rejected  by  a  trustee  as  prescribed, 
but,  on  appeal,  the  Court  had  found  that  prescription  did  not  apply  to  the 
case,  and  had  allowed  a  proof  of  the  amount  of  the  claim,  and  in  a  refer- 
ence to  arbiters,  a  larger  sum  was  found  due  than  was  claimed,  the  Court  or- 
dered the  trustee  to  rank  the  creditor  for  the  amount,  though  larger  than 
the  original  claim.  Mackintosh  and  Gair  v.  Gair's  Trustees,  5th  March 
1852,       - 563 

—  expenses  of  petition  for. — See  supra,  Steele,  Petitioner,  17th  January  1852,   284 

—  expense  of  competition  for  office  of  trustee  on.    Brown,  11th  June  1852,        830 

—  expense  of  contesting  a  claim  in,  what  included  in.    See  Expenses,  -    287 
•«  proof  of  claim  in. — Circumstances  in  which  a  claim  on  a  sequestrated  estate 

was  rejected  in  consequence  of  the  unsatisfactory  nature  of  the  proof  led  by 

the  claimant  in  support  of  it.    Johnston  v.  Hay,  17th  December  1851,        -     179 

—  competency  of  reclaiming  note  in.    ^e  Process,    -  -  -  -     610 

—  of  rents,  and  appointment  of  a  factor,  passing  of,  without  caution.  Graham 
or  M'Farlane,  Petitioner,  14th  November  1851.  See  Bankrupt  and  Banh- 
ruptey,      .-.----.-9 

Sbqitestratsd  estate  of  husband.    See  Antenuptial  Contract,  -  -    233 

—  estate,  diligence  by  poinding  creditor  on. — Circumstances  in  which  a  poind- 
ing creditor  and  a  sheriff-officer  who  had  proceeded  with  diligence  against 
a  debtor,  intimation  of  his  bankruptcy  not  having  been  made  to  them,  were 
held  to  have  incurred  no  liability  to  the  trustee  on  the  bankrupt  estate. 

Hill  V.  M'Intyre  and  Kempster,  28th  November  1851,        -            -            -  83 
Servant,  culpability  of,  a  defence  to  the  master  against  a  claim  for  injury  re- 
ceived.    See  Process,         ......_  547 

Service,  p:eneral,  title  to  pursue  reduction  of.     See  Process^              -            -  393 
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Service,  liability  of  heir  under  statute  1695,  o.  24. — Held,  that  the  provision 
of  this  statute,  which  renders  **  any  man  that  shall  serve  himself  heir,  not  to 
his  immediate  predecessor,  but  to  one  remote,*'  liable  for  the  debts  and  deeds 
of  an  interjected  heir  who  has  been  more  than  three  years  in  possession,  ap- 
plies where  his  title  is  made  up  by  precept  of  clare  constat^  as  well  as  where 
it  is  made  up  by  service.    Brown  v,  Henderson,  16th  July  1852,    -  -  lOSS 

Sebvitude  of  walking  and  recreation,  title  to. — A  right  for  the  inhabitants 
of  a  town  to  use  a  private  ground  for  walking  and  recreation  cannot  be  pre- 
scribed for.  The  interlocutor  of  the  Court  of  Session,  refusing  an  issue  to 
try  whether  such  a  right  had  been  acquired  by  use,  therefore  affirmed  by 
the  House  of  Lords.  Query,  if  inhabitancy  without  residence  will  give  a 
sufficient  title  to  a  claimant  to  sue  for  such  right.  Dyce  v.  Hay,  25th  May 
1852, 

Settlekbnt,  deed  of,  on  whom  forfeited  shares  devolve  on,  under. — Where  one 
of  the  beneficiaries  under  a  deed  of  settlement  had  incurred  the  forfeiture  of 
his  share : — Hdd^  in  a  competition  between  the  other  beneficiaries  adhering  to 
the  settlement  and  the  next  of  kin,  that  the  forfeited  share  accrued  to  the  be- 
neficiaries who  so  adhered,  and  could  not  be  claimed  as  a  lapsed  legacy  by  the 
next  of  kin.  Nisbet's  Trustees  v.  Nisbet  and  Others,  6th  December  1851, 

—  deed  of.     See  Redttcliony  ------. 

—  construction  of  the  expression  '*  nearest  relations"  in.    See  Succession^ 

—  under  Poor  Law  Act.    See  Poor  Law,      -  -  -  -  . 
Shares  of  joint  stock  company,  transference  of,         -            • 

—  of  deceased  partner  of  a  company.    See  Factory,    .... 

—  sold  between  terms,  right  of  liferentrix  to.    See  Trust,     ... 

—  of  child  under  settlement,  vesting  of.    See  Testamenty        ... 

—  of  joint  stock  company,  transference  of.    See  Joint  Stock  Company, 
Sha&e,  forfeited.    See  Settlement,     -  .  .  .  . 
SharehoIiDEb  entitled  to  sue  for  implement  of  a  contract  with  company.    See 

Railway  Company,  ------- 

—  of  an  abandoned  line  of  railway,  ----- 

—  may  sue  for  implement  of  a  contract  with  the  company.     See  Railway 
Company,  -------- 

Shell-fish  between  high  and  low  water  mark  pviblici  juris.  See  Fishings  ;  SluU^ 

fish,  -.--.--- 

Sheriff,  admission  of  procurators  by.    See  Procurators,        ... 

—  officer,  diligence  used  by,  after  sequestration.    See  Sequestrated  Estate, 

—  power  of,  to  repone  against  decree  in  absence,  followed  by  poinding.  See 
Process,     --------- 

Sequestration  interlocutor  of,  on  petition  with  an  alternative  prayer, 

—  remit  to,  to  take  declaration  of  applicant  for  poor  roll  in  absence  of  a 
clergyman.    See  Poor  RoU,  -  -  .  .  . 

Sheriff  Court,  extracted  decree  of,  cannot  be  brought  under  review  by  suspen- 
sion,        .----.-• 

—  findings  in  interlocutor  of.    See  Process,    -  -  -  -         369, 467 

—  irregularity  of  procedure  in. — Minutes  of  debate  on  reclaiming  petition  to 
sheriff  from  judgment  of  sheriff-substitute  are  irregular,  and  ought  not  to  be 
allowed.    Mennie  v,  Blair  and  Others,  23d  January  1852,  -  -    298 

—  procedure  in.    See  Contract,  -  -----  13 

—  application  to,  to  enforce  production  by  havers  on  a  submission.  See  Process,    533 

—  decree  a  sufficient  warrant  for  poinding  the  ground.    See  Process,  -  -    470 

—  decree,  reduction  of.    See  Process,  -  -  -  -  -    470 
Sbootinos  over  locality  lands  must  be  taken  into  computation  with  the  other 

shootings  over  the  estate.    See  Entail,        -  .  .  .  .    ^23 

SiGNETiNO  of  consistorial  summonses.    See  Process,    ....    209 
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Skillbb  arbiter  need  not  lead  evidence  or  hear  parties  in  a  submission.    See 

labour,  non-implement  of  contract  for.    See  Contract,         -  -  -      13 

S^nNDLiKO.     See  Indictment,  -.,-,-    359 

SijAkdbb.    See  Issues,  -------    394 

See  Jury  Trial, 94,  102 

—  form  of  issue  in  action  of.    See  Malice,     -  .  -  -         945,  986 
Small  Debt  Act  6  Geo.  IV.,  c.  48. — Under  the  Justice  of  Peace  Act  it  is  not 

necessary  that  the  constable's  execution  bear  that  he  has  served  a  copy  of 
the  document  of  debt  founded  on  in  the  complaint.  Circumstances  in  which 
reduction  of  a  decree  brought  on  the  ground  of  such  omission,  was  refused. 
The  time  for  bringing  such  action  prescribes  within  the  year.  Thomson  v. 
AUan,  12th  February  1852, 428 

—  debt  decree,  receipt  in  full  previous  to. — Such  a  receipt  is  not  a  ground 
for  reveraing  and  altering  a  small  debt  decree.  A  rehearing  before  the 
Sheriff  the  proper  mode  of  review.  TurnbuU  k  Co.  v.  Russell,  15th  Novem- 
ber 1851,  18 

SoLioiTOBS  and  law  agents,  admission  duty  of.    Advocate-General  v,  Rennie, 

8th  December  1851, 130 

SoLWAT  Fishing  Act.    See  Court  of  Justiciary,  -  -  -  -    239 

Special  legacy,  and  recovery  of  the  price  of  subjects  given  as.    See  Legacy,   -      19 

—  indorsation  of  bill  need  not  be  scored  to  entitle  the  drawer  to  vote  on  it. 

See  Trustee,  ..--.-.-     514 

—  powers  of  factor.    See  Factor  hco  tutoris,  -  -  -  -     526 
Sfsoifioatiok  of  time  and  place  in  issues  for  slander.    See  Issues,    -  -     394 

—  appropriation  of  article  sold. — Suspension  of  a  charge  on  a  promissory  note 
in  part  payment  of  a  purchase  in  iron,  on  the  allegation,  1st,  That  the  per- 
son in  whose  favour  it  was  granted  had  agreed  to  keep  the  grantor  free  of 
all  cash  advances ;  and,  2d,  On  the  ground  that  the  subject  sold  had  not 
been  properly  set  apart  and  rendered  specific  as  the  property  of  the  pur- 
chaser— ^refused.    Rowand  v.  Thorbum  and  Trueman,  6th  March  1852,    -    589 

—  of  writings.    See  Diligmce  against  Havers,            -            -      ,     -            -  764 
Stamp,  terms  of  mandate  exempt  from.    See  Process,            ...  373 

—  want  of,  on  letters  missive.    See  Letters  Missive,   ....  677 
Statute,  construction  of.    See  Statute,         -            .            .            -            .  1065 

—  action  in  Court  barred  by. — In  a  local  Road  Act  in  which  power  was  given 
to  trustees  to  shut  up  superfluous  roads  on  notice  to  all  concerned,  and  in 
which  certain  modes  of  obtaining  redress  by  any  aggrieved  by  the  actings  of 
the  trustees  were  provided,  but  without  any  express  exclusion  of  the  juris- 
diction of  the  Court : — Held  that  a  party  who  had  failed  to  take  the  statu- 
tory remedies  was  barred  from  bringing  an  action  in  the  Court  of  Session. 
Crawford  and  Others  v.  Lennox,  15th  July  1852,  ...  1065 

Stock  Exchange,  usage  of.     See  Railway  Shares,      -  -  -  -    411 

SuB-CoNTBACTOB,  liability  of  contractor  for  acts  of.    See  Contractor,  -  1002 

Submission  Clause  in  copartnery  contract,  what  embraced  in.  See  Contract  of 
Copartnery,  .---.-..    594 

—  mode  of  enforcing  production  from  havers  under.    See  Process,     -  -    533 

—  action  of  declarator  to  set  aside.    See  Su^ission,  ...    i05 

—  power  of  arbiter  under.  See  Arbitration,  ...  -    931 

—  powers  of  skilled  arbiter  in. — In  a  reference  to  a  person  of  skill  in  the  sub- 
ject of  the  reference,  it  is  not  essential  that  the  arbiter  should  lead  evidence 
or  hear  parties,  if  he  is  satisfied  by  personal  inspection,  and  from  his  own 
knowledge  of  the  subject.    Latta  v.  Macrae,  9th  March  1852,       -  -    601 

SuBMissiOK,  renewal  of. — A.  had  two  claims  against  a  railway  company,  one 
of  which  fell  within  the  Lands  Clauses  Consolidation  Act,  while  the  other 
did  not.    For  the  one  not  falling  under  the  statute  he  raised  an  action^ 
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But  he  afterwards  entered  into  a  submission  of  both  claims, — the  deed  de- 
claring that  the  submission  was  to  be  taken  as  a  submission  within  the  statute. 
The  arbiters  accepted,  but  the  time  for  decision  having  expired  without  a 
decision  being  pronounced,  the  parties  endorsed  on  the  deed  a  minute  of  re- 
newal. The  time  fixed  again  expired  without  a  decision.  Thereafter  A. 
insisted  in  a  wakening  of  the  action,  for  the  non-statutory  claim : — Circum- 
stances in  which  held,  that  the  submission  subsisted  so  as  to  bar  anj  further 
procedure  in  the  action.  HiU  v,  Dundee,  Perth,  and  Aberdeen  Railway 
Company,  16th  July  1852,  -  ...  -  -  1094 

Submission,  irregular  conduct  of  arbiter  in. — Circumstances  in  which  an  ac- 
tion to  declare  an  arbiter  in  appending  submission  disqualified  from  farther 
acting,  on  the  ground  of  interest  and  partial  conduct  was  dismissed.  Drew  v. 
Drew  and  Leburn,  24th  February  1852,    -----     501 

—  application,  competent  for  restoration  of  manure.     See  Process,      -  -     498 

—  petition  to  sheriff,  to  enforce  production  by  havers  in  a  submission.  See 
Process,     --------  -     533 

SuGOBSSioN  under  destination  in  entail.     See  11  and  12  Vict,  c.  36,  -     213 

—  under  entail,  order  of.     See  Entail  Amendment  Act,  ...     59^ 

—  A  testator,  by  his  settlements,  after  disposing  of  his  property  in  favour  of 
certain  parties  whom  he  named,  directed  his  trustees,  in  case  any  residue 
should  remain  in  their  hands  after  the  purposes  of  the  trust  had  been  ful- 
filled, to  pay  the  same  to  his  *'  nearest  relations  then  alive."  Held,  in  the 
circumstances,  and  in  construction  of  the  deeds,  that  children  of  a  sister  of 
the  half  blood  were  entitled  to  the  residue  as  "  nearest  relations,"  equally 
with  children  of  a  brother  of  the  full  blood.    Scott  v.  Scott,  17th  July  1852,  1101 

Summary  application  for  appointment  of  a  curator  bonis  incompetent,  -     118 

Summons,  date  of.    See  Process,       -  -  -  -  -  -372 

—  insertion  of  date  of.     See  Process,  -  -  -  .  .     209 

—  relevancy  of.     See  A^ent  and  Client,         -----    75^ 

—  relevancy  of.    See  Process,  -  -  -  -  -  -    904 

—  of  damages,  relevancy  of.    Brown  v.  M*Kie,23d  January  1852,    -  -    302 

—  for  reparation,  particulars  of  damage  in.    See  Reparation,  -  -    281 

—  of  damages,  conclusions  of.  See  Process,  .  -  -  -  395 
SuMMONiNa  of  jury,  notice  of,  under  Lands  Clauses  Act.  See  Lands  Clauses  Act,  685 
Superiob's  infeftment  not  sufficient  to  pursue  a  declarator  without  warrant. 

See  Non-Entry,  ------.    759 

Supervision,  board  of,  modification  of  assessment  without  approval  of.     See 

Poor  Law  Act,        --------  723 

Surplus  rent,  claim  of  heir  to.    See  Lease,               -            -            -            .  ^2 
Surprise,  a  ground  of  granting  a  new  trial.    See  Damages,               -            -  895 
Suspension  an  incompetent  mode  of  reviewing  an  extract  decree  of  a  sheriff- 
court.    See  Process,           -------  992 

—  and  interdict  of  dissolution  of  railway  company.     See  Railway  Company,     -  691 

—  charge  on  which  a  suspension  proceeded  allowed  to  be  produced  after 
closing  of  the  record. — A  suspender  after  the  record  was  closed,  objected 
that  the  charge  (being  his  own  acceptance  and  diligence  thereon),  had  not 
been  produced,  and  that  such  production  was  barred  by  the  interlocutor 
closing  the  record.  The  Court  allowed  the  charge  te  be  produced,  recalled 
the  sist,  and  remitted  to  the  Lord  Ordinary  te  hear  parties  on  objections  te 

the  bill.    Wright  v.  Brown,  Macindoe,  and  Company,  16th  July  1852,  1086 

—  reference  to  oath  after  refusal  of.    See  Process,    -  -  -  -    793 

—  and  interdict. — Note  of  Suspension  and  Interdict  refused  where  the  inter- 
dict was  craved  against  the  members  of  an  acting  committee  of  an  associa- 
tion, on  the  allegation  by  complainer,  that  he  had  been  illegally  excluded 
from  the  meeting  of  the  committee,  by  being  refused  notice  of  such  meetings. 
Caiigill  V.  Forrest  and  Others,  29th  November  1851,  -  -  -     91 
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Suspension  of  caption.    See  ProeesSy  .  -  .  »  .    844 

—  of  charge  granted  without  caution.    See  BiU,       -  -  -  -       17 

—  proceeding  on  an  extracted  decree  in  absence. — In  a  suspension  of  diligence 
proceeding  on  an  extracted  decree  in  absence  : — Held  that  it  is  incompetent 
to  repone  in  the  original  action,  and  that  the  suspension  must  be  prosecuted 
to  an.  end,  and  decided  on  the  merits  before  the  original  decree  can  be 
touched.  Edinburgh,  Perth,  and  Dundee  Railway  Company  v.  Rowan,  13th 
July  1852, 1038 

—  and  declarator  of  investiture  between  a  registered  and  unregistered  entail. 

See  EntaU,  .--.-.-.      30 

—  designation  of  charger  in.    See  BiU-ChaMer,        -  -  -  -    527 

—  and  liberation  on  the  rround  of  irregularity  in  proceedings.  Simpson  v. 
Crawford  and  Hill,  22d  December  1851,  -  -  -  -      39 

—  Held  (in  a  Suspension  and  Interdict),  that  a  disputed  claim  by  the  inspector 
and  collector  of  poor-rates  haying  been  voluntarily  consigned  in  the  hands  of 
the  clerk,  a  reclaiming  note  was  unnecessary,  and  expenses  of  the  appear- 
ance in  the  reclaiming  note  allowed  the  suspender.  Dunbar  v.  Bell  and 
Levack,  22d  November  1851,        ------      51 

—  Circumstances  in  which  a  Note  of  Suspension  of  a  charge  threatened  by  an 
indorsee  on  a  Bill  was  passed  without  caution.  Waddell  v.  M'Laren,  15th 
November  1851,  -------      17 

—  additional  pleas  in  law.    Cargill  v.  Gould,  19th  November  1851,  -      36 

—  and  liberation,  objection  to  irregularity  of  officer's  conduct  waived.    M'Innes 

V.  Fairley,  11th  December  1851,  -  -  -  -  -    138 

Swindling.    See  Indictmeni^  ------    359 


Tacit  relocation,  a  tenant  cannot  claim  damages  against  his  landlord  by.    See 
DamageSy  --------    578 

Taxation  of  accounts,  expense  of  copy  of  minutes  of  debate  in  Inferior  Courts 
disallowed  in.    See  Process,  ------  1067 

Teinos. — A.  granted  to  B.  a  disposition  of  the  lands  and  the  teinds  thereof; 
and  the  clause  of  warrandice  covered  both  lands  and  teinds.  But  in  the 
title  of  A.'s  father,  there  is  a  clause  binding  him  to  pay  to  the  Crown  the 
price  of  the  teinds  from  a  certain  date,  which  clause  goes  into  B.'s  charter 
from  the  Crown.  The  Crown  recovers  from  B.  Held  that  B.  has  relief 
against  A.  under  the  clause  of  warrandice.  Brigg's  Trustees  v.  Dalzell,  12th 
December  1851,  -  -  -  -  -  -  -    153 

—  District  of  St  Bernard's  parish,  Edinburgh,  designation  of,  -  -      47 

—  District  of  Tenandry  parish  church,  Perthshire,  designation  of,     -  -      48 

—  District  of  parish  of  roolewe,  Ross-shire,  designation  of,  -  -  -    108 

—  District  of  St  Columba's  parish,  Glasgow,  designation  of,  -  -    109 
Tenant  having  died  before  expiry  of  lease,  his  heir  was  held  not  entitled  to 

surplus  rent  payable  by  his  successor.  See  Lease,  -  .  -  862 
Tbbkinus,  public,  in  question  as  to  right  of  way.  See  Way,  -  -  226 
TisTAiosNT,  construction  of. — Terms  of  a  holograph  will  and  relative  docu- 
ments which  were  held  sufficient  to  confer  right  to  an  annuity  for  life  of  a 
specified  amount  on  the  persons  benefited  by  the  deed,  but  insufficient  to 
carry  the  capital  or  fee  of  the  estate.  Thomson's  Trustees  v.  Alexander, 
4th  March  1852, 558 

—  several  writings  considered  as  one. — Circumstances  in  which  several  testa- 
mentary writings,  executed  at  different  periods  of  the  testator's  life,  were 
held  by  the  House  of  Lords,  reversing  the  decision  of  the  Court  of  Session, 
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to  constitute  together  one  will.    Stoddart  and  Grant  and  Murray  v.  Grant 
and  Others,  28th  June  1852,         -  -  -  -  -  -  106^ 

Testament,  competing  interests  of  widow  and  children,  under.  Mackenzie  v. 
Alexander's  Trustees,  26th  June  1862,      -  -  -  -  -    952 

—  what  carried  by. — Circumstances  in  which  it  was  held,  that  a  testament 
carried  that  part  of  the  testator's  share  in  his  father's  estate,  which  was 
heritably  invested.  Miller's  Trustees  «.  Grierson  and  Others,  28th  June 
1852, 956 

—  vesting  of  children's  share  under. — ^A  testator  directed  that  on  his  youngest 
child  attaining  the  age  of  eighteen,  his  trustees  should  convert  the  residue 
of  his  estate  into  cash,  and  cUvide  the  same  among  his  children,  share  and 
share  alike :  Hdd  that  such  a  share  vested  a  morte  testataris.  Observed^  that 
*^  vesting  means  the  powers  of  assigning  or  of  testing."  Clark's  Trosteea  v. 
Hardie,  5th  December  1861,         -  -  -  -  -  -     113 

TssTAKEKTAitT  dispositiou,  Icgaoy  duty  on  account  of.    See  Legacy  Duty^  1024 

Theft,  held  that  a  party  was  chargeable  with,  who  had  appropriated  yam 
sent  for  the  purpose  of  being  woven  into  a  web.    See  Indictmentj  -    125 

—  Fraud,  d^c,  held  that  a  husband  was  relevantly  charged  with,  for  appropri- 
ating money  settled  on  the  wife  exclusive  of  the  jus  mariH,    See  Indkimeniy     122 

Tholino  an  assize  a  bar  to  a  second  trial  for  the  same  offence.     See  JusU^ 

ciary  Court,  .-.«---  -  1037 

TiHE  and  place,  specification  of,  in  issue.    See  Issue,  ...    394 

Title  to  sue  on  a  mandate.    See  Process,      ...  -  -     373 

—  Legitimacy. — General  Service.  Gilchrist  or  Wilson  v.  Whicker,  7th  Fe- 
bruary 1862,        -.---.-  -     393 

—  to  pursue  an  action  against  a  dissolved  banking  company.    See  Process,    -     1S8 

—  to  pursue  a  cautioner  for  a  messenger.    See  Agent  Disburser,         -  -     327 

—  to  pursue  declarator  of  a  right  to  shell-fish.     See  Fishings;  SheU-fish,         -     265 

—  to  sue.  Query,  if  inhabitancy  without  residence  will  give  a  sufficient 
title  to  a  claimant  to  sue  for  a  right  of  walking  and  recreation.     Dyce 

V.  Hay,  26th  May  1862, -    783 

—  Declarator  of  right  of  way.    See  Piiblic  Way,       -  -  -  .    830 

—  to  sue  for  implement  of  contract  with  a  railway  company.  See  Ro^^Moy 
Compmy,  -  ...  .  .  -70,528 

—  to  sue  for  implement  of  trust.    See  Truti,  .  -  -  .    972 

—  to  pupils'  subjects,  authority  to  make  up  and  sell.    See  Tutors-wminaie,      -     292 

—  to  obtain  confirmation.     See  Executors,     -----    404 

—  of  heir,  representative  liability  where  made  up  by  precept  of  dare  cansiai,     1088 

—  deeds,  law  agent's  hypothec  over. — ^An  heritable  proprietor  is  not  en- 
titled to  stop  a  sale  of  the  property  in  course  of  being  carried  through  by 
the  creditor  in  a  common  bond  and  disposition  in  security,  on  the  ground 
that  he  is  willing  to  pay  the  debt  on  delivery  of  the  titles — ^he  not  alleging 
that  the  titles  ever  were  delivered  to  the  creditor,  at  least  in  that  character, 
and  the  creditor's  agent  holding  them  in  security  for  a  separate  debt  due  to 

him  from  the  estate.    Ronnie  v.  Blackwood's  Trustees,  10th  July  1852,     -  1014 

—  of  party  appointed  to  wind  up  affairs  of  a  company.  Jamieson  v.  Wat- 
son, 16th  July  1862, 1090 

Tolls,  loss  of  right  to  levy,  by  non-usage.    See  Prescription,  -  -    660 

—  right  to  levy.  See  Prescription,  .  .  .  -  .  660 
Tradesman's  account,  prescription  of.  See  Prescription,  -  -  -  180 
Tbades'  Unions. — Opinion  expressed  as  to  the  illegality  of  unions  amongst 

tradesmen  for  the  regulation  of  wages,  and  for  the  purpose  of  preventing 
employmoDt  being  taken  except  on  terms  fixed  by  them.    Minnie  v.  Blair, 

23d  January  1852, 297 

Transaction  with  a  minor.    See  Parent  and  Child,  -  -  -  -    569 
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.NSFSB  of  railway  shares,  broker  not  liable  for  registration  of.     Seo  RaU- 
umy  Shares^  --------    411 

TTsANSFERSiroB  of  property  transfers  the  personal  obligation  for  feu-duty. 

See  Pett-DvUy,  .--..--  627,634 
Trial  of  an  issue  by  a  Lord  Ordinary  without  a  jury,  13  and  14  Vict.,  c.  36, 

§46.    M'Millan  V.  Lees,  29th  January  1852,    ^  -            -            -           -  336 

Trixitxial  Prescription,  interruption  of.    See  Process,          -            -            -  981 

—  prescription.    See  Prescriptiony                -            -            -            -            -  64 
Tritsv,  management  of.    Eeid  v.  Maxwell  and  Others,  3d  February  1852,    -  366 

—  liability  of  trustee  for  breach  of.    See  Truske,     -            -            -            .  925 

—  title  to  sue  for  implement  of. — A.  bequeathed  a  fund  for  the  education  of  boys 
belonging  to  certain  families.  The  magistrates  of  a  burgh,  who  were  the 
sole  trustees  of  the  fund,  applied  to  Parliament  for  an  Act  to  authorise, 
inter  alia,  the  application  of  the  trust-fiinds  to  purposes  other  than  those  in 
the  deed.  Persons  connected  with  the  families  favoured  by  the  truster  op- 
posed this  bill,  which  was  ultimately  thrown  out.  Some  of  the  parties  whose 
opposition  had  thus  been  effectual  having  become  trustees  of  the  fund  in 
consequence  of  their  subsequent  election  as  magistrates  of  the  burgh,  pro- 
posed to  charge  against  the  fund  their  expenses  and  trouble  in  opposing  the 
bill,  on  the  ground  that  the  opposition  had  been  beneficial  to  the  trust.  *  In 
a  suspension  and  interdict  at  the  instance  of  the  heir  and  representative  of 
the  truster ;  held,  1.  That  the  complainer  had  a  good  title  to  make  the  ap- 
plication ;  2.  That  the  expenses  could  not  be  charged  against  the  fund. 
Mackintosh  v.  Mackintosh's  Ti*u8tees,  30th  June  1852,       -  -  -    972 

—  settlement,  appointment  of  trustees  under. — Circumstances  in  which  the 
Court  declined  to  fill  up  a  vacancy  in  the  number  of  trustees  appointed  by 
them  to  execute  a  trust  settlement.  CampBell,  Preston,  and  Others,  Peti- 
tioners, 17th  July  1852, 1100 

—  funds,  powers  of  trustees  as  to  the  investment  of,  for  beneficiary.  Pol- 
lock V.  Mein,  9th  December  1851,  -  -  -  -  -    132 

—  funds,  right  of  beneficiary  to  dispone.  Stewart's  Trustees  v.  Stewart  and 
Others,  20th  December  185],        -  -  -  -  -  -    235 

—  competition  between  the  truster's  widow  and  children  under,         -  -    952 

—  factor's  expenses  in  management  of. — A  law-agent  appointed,  in  a  trust- 
settlement,  factor  under  the  trust,  and  also  a  trustee  along  with  others,  may, 
on  the  employment  of  his  co-trustees,  competently  act  as  law-agent  in  the 
conduct  of  judicial  proceedings,  arising  out  of  the  trust,  and,  besides  factor's 
fee  and  commission,  is  entitled  to  professional  charges  for  such  judicial  busi- 
ness.   Findley's  Trustees  v.  M^Comie,  6th  March  1852,     -  -  -    583 

—  application  of  consigned  money,  being  the  price  of  property  held  in,  464 

—  deed,  recovery  of  special  legacy  under.    See  Legaey,         -  -  -      19 

—  by  whom,  expense  of  enforcing  implement  of,  to  be  borne.    See  Trust,  972 

—  deed,  construction  of  clause  in. — A  party,  by  his  trust-deed,  appointed  his 
trustee  to  convey  his  estate,  first  in  liferent  to  A.,  next  to  B.  in  liferent,  or 
till  he  succeeded  to  a  certain  estate  ;  next,  either  on  the  death  of  B.,  or  his 
succeeding  to  the  estate,  to  pay  over  the  residue  to  C,  *^  and  her  heirs  and 
assignees."  A.  having  died,  and  B.  being  willing  to  discharge  his  whole 
rights  and  interests  in  the  rents  and  proceeds  of  the  revenue :  Held — ^the 
trustees  were  bound  to  pay  over  the  proceeds  to  C.  Rainsford  v.  Hannay's 
Trustees,  7th  February  1852,       -  -  -  -  -  -    398 

Trust  deed,  construction  of,  destination  of. — A.  directed  his  trustees  to  lay  out 
and  use  the  residue  of  his  estate  for  the  use  and  behoof  of  B.,  till  he  should 
attain  majority.  They  were  then  to  denude  in  his  favour ;  and,  failing  B., 
such  residue  was  to  pertain  to  his  sisters  equally  among  them.  By  subse- 
quent codicil,  it  is  declared  that  heirs-female  shall  succeed  without  division. 
B.  succeeded  to  the  estate,  being  major,  but  died  intestate  and  without  issue, 

3k 
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TnusT — co^iUmued. 

and  the  trustees  did  iiot  denude  :—Hdd,  that  there  was  here  a  valid  siibsii- 
tution  in  favour  of  the  eldest  sister  of  B.,  and  that  her  right  of  sueooBBion 
was  not  conditional  upon  B.'s  dying  before  attaining  minority.  Comming^g 
Trustees  v.  Boswell  and  Others,  27th  January  1852,  ...     314 

—  deed,  powers  of  trustees  under. — Where  a  trust-deed  empowered  the  tms- 
tees  on  the  truster's  daughter  "  attaining  majority,  or,  on  her  preyioiiB  mar- 
riage, to  lay  out  in  heritable  bonds"  or  otherwise  a  sum  of  money,  ''  and 
take  same  payable  to  herself ;  or,  should"  they  '^  deem  it  advisable,"  autho- 
rised them  to  take  the  bonds  '*  payable  to  herself  in  liferent,"  and  her 
children  in  fee ;  Held  that  the  primary  obligation  on  the  trustees  was  tiie 
obligation  to  invest ;  that  the  ways  of  doing  so  were  equally  within  their 
choice ;  and  that  the  power  of  choice  was  not  lost,  although  not  exereiaed 
at  majority — the  event  which  filrst  occurred.  Pollock  v.  Muir,  9th  Deeemher 
1851, -     132 

—  deed,  appointment  of  factor  after  fulfilment  of.    See  Judicial  FaetoTf  -     -IdO 

—  construction  of  clause  in.    See  Heritable  and  Moveable,       ...     Sg$ 

—  construction  of. — Where  a  testator  left  his  property  to  be  divided  aoMN^  his 
children,  sons  and  daughters,  the  trustees  being  required  to  re-inrest  tlas 
daughters'  shares,  and  take  the  securities  to  them  "  in  liferent  for  their  life- 
rent use  allenarly,"  and  the  lawful  issue  of  their  bodies  in  fee ;  and  where 
the  testator  also  provided  generally  that  in  the  event  of  any  of  his  childrea 
dying  without  lawful  heirs  of  their  body,  their  sh&re  should  be  divided  amon^ 
the  survivors : — Held  that  the  daughters  have  power  during  their  lifetime  to 
dispose  of  the  sums  left  to  them  in  the  event  of  their  not  having  iagne. 
Stewart's  Trustees  1;.  Stewart  and  Others,  20th  December  1851,    -  <-    235 

—  reference  to  cancelled  legacy  in  explanation  of.    See  Legacy  Duly^  -    553 

—  mode  of  procedure  by  beneficiaries  under,  on  bankruptcy  of  trust-eetste,     -    741 

—  reduction  of. — Held,  in  a  reduction  of  a  trust'settlement,  that  trustees,  eae 
of  whom  had  never  accepted  the  office,  and  the  other  had  resigned  after  the 
action  was  instituted,  in  virtue  of  a  power  in  the  deed,  and  both  of  whom  had 
been  called  as  defenders  in  the  action,  were  entitled  to  be  assoilzied,  -    391 

—  legitim,  vesting  of,  under. — Under  a  trust-settlement,  certain  provisions  were 
mfide  for  the  widow  and  children  of  the  truster.  At  the  truster's  death, 
the  widow  repudiated  the  settlement,  and  claimed  h&rjus  reHctaf,  and  also  an 
increased  allowance  for  the  maintenance  and  education  of  her  children.  This 
claim  was  submitted  to  arbitration,  and  allowed.  The  trustees,  in  conformity 
with  the  powers  given  them  in  the  trust,  carried  on  the  truster's  bnsineas — 
employing  therein  the  whole  trust-funds — and  realised  considerable  profit 
The  children  all  died  except  one,  who,  as  executrix  of  her  brothers  and  sisterfl* 
on  her  majority,  claimed  legitim  from  the  whole  of  her  father's  moveable 
estate  : — Heldy  (1.)  that  payment  of  the  sums  under  the  arbitration  did 
not  imply  that  the  children  had  taken  benefit  under  the  settlement,  so  as  to 
bar  the  surviving  child  repudiating  it  and  betaking  herself  to  her  legal 
rights ;  (2.)  That  the  right  of  the  legitim  vested  in  the  children  and  trans- 
mitted to  the  survivors ;  (3.^  That  the  profits  of  the  business,  realised  by  the 
trustees,  did  not  form  an  adjunct  of  the  legitim.  M*Murray  v.  M'Murray's 
Trustees,  20th  July  1852,  .-...,  1118 

—  claim  to  legitim  under. — ^A  testator  left  his  whole  property  to  trustees, 
to  be  divided  among  his  children — the  shares  payable  at  certain  fixed  periods, 
and  the  deed  being  in  terms  which  satisfied  the  Court  that  the  shares  were 
not  to  vest  till  those  periods.  Eight  children  survived  the  testator,  three  of 
whom  died  in  minority.  Held  that  the  survivors,  who  themselves  took  under 
the  deed  in  preference  to  their  legitim,  could  not  claim  the  legitim  of  the 
predeceasers.    Stewart's  Trustees  v.  Stewart  and  Others,  20th  Dec.  1851,  -  235 

—  estate,  vesting  of  accruing  profits  on. — A.  directed  his  trustees  to  lay  out 
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and  me  the  residue  of  his  estate  for  the  use  and  behoof  of  B.  till  he  should 
attain  majority,  after  which  thej  should  denude,  with  such  conditions  as 
slionld  prevent  the  succeasion  being  altered.  B.  succeeded  to  the  estate  on 
liis  majority,  but  the  trustees  did  not  denude.  He  died  intestate  and  with- 
out issue :  HM^  in  accounting  with  B.'s  executors,  1st,  That  in  the  absence 
of  directions  to  accumulate,  the  accruing  profits  during  B.'s  minority  vested 
in  him,  and,  so  far  as  not  accounted  for  to  him,  descended  to  his  executors. 
2d,  That  bonuses  declared  on  stock  forming  part  of  the  trust  estate  was  not 
capital,  but  likewise  vested  in  B.  OhBerved^  that  in  a  case  of  this  kind  the 
time  when  such  bonuses  are  exigible  is  what  the  Court  will  take  in  view. 
Cumming's  Trustees  v.  Boswell  and  Others,  27th  January  1852,     -  -    320 

—  estate,  balance  of,  may  be  applied  in  improvements  under  the  Entail  Act. 
Seej^totZ,  ........  1043 

—  estate,  bankruptcy  of,  and  appointment  of  factor  on  trustee's  refusal  to  act. 

See  Trust,  ........    741 

—  estate,  appointment  of  judicial  factor  for. — Circtmstanees  in  which  in  the 
management  of  a  trust-estate,  consisting  of  heritable  property  in  Scotland, 
and  moveable  property  in  Scotland  and  England,  the  Court,  in  the  exercise 
of  its  equitable  jurisdiction,  appointed  a  judicial  factor  with  regard  to  the 
heritable  estates  in  Scotland.    Forbes,  Petitioner,  14th  February  1852,         451 

—  estate,  personal  liability  of  trustees  for  insolvency  of  factor  on  *  Circum- 
fltances  in  which,  held  that  trustees  were  not  personally  liable  for  certain  sums 
lost  to  a  trust  estate  through  the  insolvency  of  a  factor  appointed  by  them. 
Orr*s  Trustees  v.  Orr  and  Others,  13th  December  1851,     ...     159 

—  estate,  right  of  the  liferentrix  to  the  property  of  the.  Where  certain  shares 
in  a  shipping  company,  and  the  right  to  the  dividends  thereon,  had  been 
aold  between  terms  by  the  trustees  on  a  trust-estate : — Held  that  the  price 
received  therefor  was  not  capital  to  the  exclusion  of  the  rights  of  the  life- 
rentrix ;  but  that  she  was  entitled  to  a  sum  out  of  the  price  equal  to  the 
proportion  accruing  up  to  the  date  of  the  sale,  of  the  dividend  for  the  cur- 
rent year,  and  thereafter  to  interest  on  the  price.  Donaldson  v.  Donaldson's 
Tru8tea^  12th  December  1851,      -  -  -  -  -  -    147 

—  estate,  investment  of. — ^Where  the  purchase  of  house-property  and  furniture 
was  pleaded  ag  not  being  proper  investment  of  trust-funds,  but  which  was 
not  only  sanctioned,  but  expressly  stated  in  the  record  as  not  repudiated  by 
the  beneficiaries,  the  Court,  in  a  question  of  accounting,  held  that  the  doc- 
trine of  approbate  and  reprobate  applied,  and  that  the  accounting  must  pro- 
ceed on  the  footing  of  the  property  forming  part  of  the  trust-^nds,  in  so 
far  as  the  liferent  of  one  of  the  parties  was  concerned.  Miln  v.  Hazeel,  25th 
Jane  1852,  ........    938 

—  estate,  appointment  of  a  judicial  factor  on. — ^A  petition  was  presented  by  the 
beneficiaries  under  a  trust  estate,  for  the  appointment  of  a  judicial  factor  in 
room  of  the  executor,  who,  it  was  alleged,  had  left  the  country  anmo  remanendi, 
and  wished  to  appropriate  the  trust-fund : — HeM,  that  before  procedure,  in- 
timation must  be  specially  made  to  the  executor.  Dean  and  Others,  Peti- 
tioners, 8th  June  1852,     -  -  -  -  -  -  -    797 

TxusTiix  on  sequestrated  estate,  claim  to  vote  at  election  of.  See  Bankrvpi  Estatey  847 

—  expense  of  competition  for  office  of.  John  Brown,  Petitioner,  11th  June 
1852, 838 

—  accounts,  auditing  of.    See  Bankruptcy,    .....  536 

—  liability  of,  for  breach  of  trust.— Circumstances  under  which  a  trustee 
was  held  personally  liable  for  a  loss  produced  by  neglect  on  his  part,  not- 
withstanding the  deed  of  trust  fully  empowered  him  to  sist  on  the  trust  with- 
out any  other  control  than  his  own  discretion,  and  expressly  declared  that  he 
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Thusteb — continued, 
should  not  be  liable  for  neglects  or  omissions  of  any  sort,  bat  only  for  aetoal 
intromissions.  Thomson  and  Another  v.  Thomson  and  Another,  16tli  June 
1852, -    925 

—  personal  liability  of,  for  insolvency  of  ft^tor.    See  Tnuty  -  -    159 

—  right  of,  to  receipts  deposited  with  him  dnring  the  trnsier's  life. — Bank 
deposit-receipts  handed  over  to  a  tmstee  by  the  truster  dnring  the  life  of 
the  latter,  who  had  previously  consulted  the  truster  about  the  mana^meai 
of  his  affairs. — Held  not  to  be  presumed  to  be  a  donation,  but  must  be  aocouBted 

for  by  the  trustee.    Herons  v.  M'Geoch,  13th  November  1851,      -  -        4 

—  refusal  of  the  Court  to  fill  up  a  vacancy  in  the  number  of.    See  Tnutj       -  1100 
-«  appointment  of  judicial  factor  on  failure  of.    See  Judicial  Factor^  -  *     490 

—  suspension  against  actings  of,  in  the  management  of  the  trust.    See  TruM,       365 

—  resignation  of,  held  a  defence  against  a  reduction  of  trust.    See  Trusty  391 

—  expenses  incurred  by,  in  procee^gs  against  a  co-trustee. — ^A  trustee  having 
raised  a  count  and  reckoning  against  his  co-trustee,  and  afterwards  an  action 
of  mnltiplepoinding  and  exoneration  against  the  beneficiaries : — Hdd^  in  a 
conjoined  process  of  these  two  actions,  that  he  was  not  entitled  to  his  exjienaas 
in  the  first  action,  although  properly  raised  by  him,  and  although  expenaes 
had  been  awarded  te  him  in  the  mnltiplepoinding,  out  of  the  trust  funds. 
Fotheringham  V.  Somerville,  3d  February  1852,    •  -  -  -    360 

Tbustbe  on  bankrupt  estate,  competition  for  office  of. — ^In  a  competition  for 
the  office  of  trustee,  a  vote  on  a  bill  was  objected  te,  in  respect  the  bUl  had 
been  specially  indorsed  by  the  drawer  te  a  bank,  and  had  not  been  re-in- 
dorsed to  him,  the  original  indorsement  not  being  scored : — HM,  that  the 
bill  was  a  good  voucher  of  debt  for  the  drawer,  and  that  the  indorsement 
might  competently  be  scored ;  Also,  Eddy  that  the  factor  for  the  deceased 
drawer's  representatives  had  a  good  title  to  sue  on  producing  his  confirma- 
tion ;  and  although  the  affidavit  did  not  state  that  any  part  of  the  debt  had 
been  paid  to  the  drawer  during  his  lifetime,  the  oath  of  verity  was  complete, 
and  in  terms  of  the  statute.    Aiken  v.  Woodside,  26th  February  1852,      -    614 

—  recal  of  sequestration  before  confirmation  of,  to  be  intimated  to  interim 
factor.    See  Sequestration,  -----.    977 

Tbusteb,  divesting  of,  effect  on  his  settlements.    See  Special  Legae^^  -      19 

Tutor  ad  liiem,  to  heir  of  entail  in  pupillarity,  when  timeously  appointed  for 

sale  of  entailed  lands.    See  Entail^  .....    193 

Tutors  nominate,  powers  of. — Case  in  which  the  Court  refused  to  grant  autho- 
rity to  tutors-nominate  to  make  up  titles  for  the  pupil  to  certoin  subjects 
and  to  sell.    Young  and  Others,  retitioners,  2lBt  January  1852,    -  -    292 


U 

Unektered  apartment.    See  Excise^  -  -  -  -  -    357 

XJniyersitt  of  Edinburgh,  right  to  issue  regulations  for  study  in. — The  gene- 
ral law  relating  to  Universities  does  not  apply  to  the  University  of  Edin- 
burgh, which  has  a  peculiar  constitution  of  its  own,  and  under  that  consti- 
tution, the  Magistrates  and  Town  Council  of  Edinburgh  have  the  right  to 
issue  regulations  prescribing  the  course  of  study  to  be  pursued  by  candidates 
for  degrees.  University  of  Edinburgh  v.  Magistrates  and  Town  Council  of 
Edinburgh.    25th  November  1851,  -  -  -  -  -     58 

Unsigned  opinion.    See  Gonsulied  Judges^     -  -  -  -  -    197 

Usage  of  Stock  Exchange.    See  Rail/way  Shares,       -  -  -  -    411 

Usage  not  sufficient  to  prescribe  a  right  to  walking  and  recreation  in  an- 
other's private  grounds.    See  Serviitide,     -  -  -  -  -    783 
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XJttbbik0,  what  held  as  in  the  meaning  of  the  statute.   See  2  Will.  IV.,  e.  34,    127 

how  to  be  cha^d  with,  in  indictment,     -  -  -  -  .    127 

—  Act  2  Will.  IV.,  c  34,  what  held  a^. — ^A  counterfeit  coin  was  substituted 
for  a  genuine  shilling  received  in  change,  and  another  genuine  one  demanded 
for  it : — Held  that  this  was  ''  uttering"  in  the  sense  of  the  statute  2  Will. 
IV.,  c.  34 ;  held  also  that  in  an  indictment  under  the  statute,  it  was 
not  necessary  to  libel  "  uttering  oi  ffenuimJ*  Her  Majesty's  Advocate  v. 
Mooney,  8th  December  1851,        --.--.    127 


"Vassals,  right  to  demand  a  sight  of  the  superior's  infeftment  and  warrants  in 

action  of  non-«ntry.    See  Nan-'enfyy^  .  -  -  -  -    759 

VxNDiTioK  in  security,  liability  of  holder  of,  for  repairs  to  a  vessel,  -  1041 

Verdict,  application  of.    See  Process^  .....    219 

Tebdiot,  entering  of,  inapplicable  to  issues,  how  remedied.    See  Ptocess,       -  1108 
YzsTDTC^,  meaning  of.    See  Testament,  -  -  -  -  -    113 

—  of  children's  shares  under  a  settlement.    See  Testament,    -  -  -    113 

—  of  Legacy.    See  Trust,    -  -  -  -  -  -  -    398 

—  of  right  to  legitim.    See  Trust,    -  -  -  -  -  -1118 

ViOBinnAL  prescription  of  retours.    See  Process,       -  -  -  -    611 

Violent  profits.     See  Section,  .-.---    962 

YouoHEBS  of  debt.    See  Trustee,       ------    514 


W 

Walking  and  recreation,  title  to  servitude  of,  not  to  be  acquired  by  prescrip- 
tion.   See  Servitude,         -  ..----    783 

Waeraitdicb,  relief  to  a  disponee  under.    See  Teinds,  -  .  -    153 

Wabsaitf  of  commitment,  undue  detention  by  constable  without.  See  County 
Constable,  ........    129 

Wat,  right  of. — In  an  action  of  a  right  of  way,  circumstances  in  which  held,  that 
there  was  no  sufficient  evidence  of  the  road  having  been  regularly  shut  up 
by  the  road  trustees,  as  alleged  by  defender.  An  opinion  indicated  by  one 
judge  against  the  authenticity  of  unsigned  minutes  of  road  trustees.  Forbes 
V.  Morrison  and  Stewart,  2d  December  1851,         -  -  -  -    100 

—  right  of,  what  sufficient  proof  of. — In  a  trial  of  a  public  right  of  way,  it  is 
sufficient  to  prove  that  the  public,  for  forty  years  prior  to  the  period  when 
the  exercise  of  the  right  was  temporarily  stopped,  asserted  and  enjoyed  the 
right ;  and  it  is  not  necessary  to  shew  that  the  land  beyond  the  defender's 
estate,  through  which  the  way  claimed  goes,  is  other  than  private  property, 
and  that  the  point  to  which  it  extends  is  a  public  terminus.  Observed  that 
the  issue  is  alone  to  be  looked  to,  and  it  is  incompetent  to  go  into  the  record  or 
previous  interlocutors  in  the  cause,  in  order  to  explain  the  issue.    Cuthbert- 

son  and  Others  v.  Young,  20th  December  1851,     -  -  226,  286,  371 

—  right  of,  effect  of  homologation  and  acquiescence  in  obstruction  to.  Cuth- 
bertson  and  Others  v.  Young,  5th  February  1852,  -  -  -    371 

—  right  of,  title  to  sue,  declarator  of. — An  Act  of  Parliament  was  passed,  em- 
powering road  trustees  to  erect  a  bridge  over  a  ferry,  on  paying  the  proprie- 
tor the  value  of  his  right,  or  to  contract  with  him  to  erect  it,  and  assign  him 
the  tolls,  with  a  power  of  redemption,  on  paying  the  value  as  at  the  date  of 
redemption.  The  road  trustees  did  not  exercise  their  powers  under  the  act, 
and  the  proprietor  of  the  ferry  obtained  the  sanction  of  the  justices  to  build 
a  bridge,  and  levy  thereon  the  rates  leviable  at  the  ferry. — HeM  that  the 
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inliabitants  of  adjoining  villages  have  no  title  to  sue  in  an  action  against  tbe 
i  proprietor,  to  have  it  declared  that  the  passage  across  the  bridge  is  free ; 
and  that  the  proprietor  is  not  bound  to  hold  count  and  reckoniDg  with  them 
for  the  excess  of  tolls  levied  by  him  beyond  the  amount  expended"  in  erect- 
ing the  bridge.    Gumming  and  Others  v.  SmoUet  and  Others,  18th  June 

1852, -   875 

Wat,  right  of,  title  to  sue,  declarator  of.    See  Public  Wcuf,   -  -  -   835 

Widow  and  children,  competition  between,  in  relation  to  trust.     See  Tntst^       d52 

—  in  estimating  the  locality  for,  the  shootings  must  be  taken  into  oompnta- 
tion.    See  Entail^  -----  --63 

WiFB  not  entitled,  under  antenuptial  oontract,  to  be  preferred  to  the  credi- 
tors on  her  husband's  estate  during  his  lifetime.    See  Anientiptial  Contract,   233 

Will,  several  writings  executed  at  <Merent  times  held  as  one  will.  See  Tatar 
ment,        -------  --1069 

—  construction  of.    See  Executor,    -  -  -  -  -  -   8^ 

—  right  of  beneficiary  to  first  year's  proceeds  of  estate,  under.     See  Executor,     868 
WiKDnro-up  Acts,  jurisdiction  of  Court  of  Chancery  over  Scotch  creditors^ 

under.    See  Joint  Stock  Companies,  -  -  -  -  -   4ld 

—  of  a  company,  on  the  application  of  an  executor  of  a  deceased  partner, 

a  fi^tor  was  appointed  for  the  purpose  of.    See  Factory^      -  -  -47$ 

Witness's  age  should  be  stated  in  his  deposition.    See  Evidence^         -  -   518 

WiTKBSs,  protection  to,  beyond  jurisdiction  of  the  Court  and  bankrupt.     See 

Jury  Trial,  -..--.  .  -    152 

—  deposition  of,  taken  abroad,  may  be  read  at  a  trial  without  proof  that  he 

is  still  resident  abroad.    See  Foreign  Witness,         -  -  -  -702 

WiTKESsxs,  foreign,  deposition  of,  on  commission,  had  to  be  received  in  evi- 
dence.   See  Jury  Trial,    -  -  -  -  -  .  -160 

—  and  havers  in  England,  commission  to  examine.      See  Commission  and 
Diligence,  ------  --221 


i 
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The  following  caH$  from  the  House  of  Lorde,  JutHciary^  Exchequer,  and  Teind 
OourUf  will  he  found  tn  the  General  Index  tinder  their  respective  headings  ;  hut  for 
tJic  sake  of  convenience  of  reference^  it  Jms  heen  considered  useful  to  put  them  also  in 
this  separate  form :— ^ 

HOUSE  0^  LORDS. 

Page 

Ablb-bodibd  poor  not?  entitled  to  parochial  relief.    M* William  v.  Adams,  26th 
March  1852, 668 

—  poor,  children  of,  not  entitled  to  parochial  relief.    Lindsay  v.  M'Tear,  26th 
March  1862,         .-..--..    668 

Accounts  hetween  Edinhurgh  and  local  agents,  how  payments  to  be  imputed 
to.    Mitchell  v.  Cullen,  11th  May  1862,    -  -  -  -  -    718 

—  of  executors,  evidence  of  discharge  of,  requisite.     Macpherson  v,  Macpher- 

son,  10th  June  1862,         -  -  -  -  -  -  -    868 

Act  1617,  c.  14,  executors  held  entitled  to  one-third  of  dead's  part  under. 

Murray  v.  Grant  and  Others,  28th  June  1862,      -  .  .  ^  1069 

Act  1686,  c.  6,  authentication  of  minutes  of  church  courts  under.    Ferguson 

«.  Skirving  and  Others,  28th  May  1862,    -  -  -  -  -    824 

—  7  and  8  Geo.  III.,  c.  27,  and  8  and  9  Vict.,  c.  83.  Parochial  Board  of 
South  Leith  v.  Allan  and  Parochial  Board  of  Edinburgh,  26th  March  1862,    661 

—  48  Geo.  III.,  c.  149,  §.  38,  held  not  to  apply  to  property  conveyed  by  a 
mutual  testamentary  disposition  so  as  to  subject  it  to  legacy  duty.  Brown  v. 
Advocate  General,  28th  June  1862,  -----  1024 

—  3  and  4  Vict.,  c.  118  (River  Clyde.)    Lord  Advocate  and  Commissioners 

of  Woods  and  Forests  v.  Reddie  and  Others,  12th  March  1862,       -  -    644 

—  ft  and  9  Vict.,  c.  17,  authentication  of  register  and  minutes.  Inglis  v. 
Great  Northern  Railway  Company  and  Others,  17th  May  1862,         -  749 

—  of  Sederunt  of  1841,  practice  under.  Sutton  and  Another  v.  Ainslie,  10th 
May  1862,  -  -  -  -  -  -  -  -    702 

AoTioir  of  declarator  of  a  right  of  public  way,  title  to  sue.  AthoU  v.  Torrie 
and  Others,  3d  June  1862,  -  -  -  -  -  -    830 

Alteus  of  a  navigable  river,  right  of  property  in.  Lord  Advocate  and  Com- 
missioners of  Woods  and  Forests  v.  Reddie  and  Others,  12th  March  1862,       644 

Abbiteb,  powers  of,  under  deed  of  arbitration.  Aberdeen  Railway  Company 
V,  Blaikie  and  Others,  17th  June  1862,      -  -  -  -  -    931 

Arbitration,  construction  of  contract  of.  Aberdeen  Railway  Company  v. 
Blackie  and  Others,  l7th  June  1862,  -  -  -  -  -    931 

Assbssmbnt  for  poor  to  be  in  one  parish  only.  Parochial  Board  of  South 
Leith  V.  Allan  and  Parochial  Board  of  Edinburgh,  26th  March  1862,         -    651 

Authentication  of  register  of  shareholders,  and  minutes  of  meeting  of  rail-  * 
way  company.    Inglis  v.  Great  Northern  Railway  Company  and  Others, 
17th  May  1862, 749 

^  of  minutes  of  church  courts  under  the  Act  1686,  c.  6.  Ferguson  v.  Skir- 
ving  and  Others,  28th  May  1862,  -----    824 

BENEfiGiARY  held  entitled  to  the  first  year's  proceeds  under  a  will  before  the 
property  was  invested.     Macpherson  v.  Macpherson,  10th  June  1862,  -    868 

Bill  of  exceptions,  observations  on.  See  Process.  Marianski  v.  Fairservice 
or  Cairns,  Ist  July  1852,  -  -  -  -  -  -  HQQ 
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Bill  of  exceptions,  authentication  of  letters  missive  referred  to  in.  Hatchin* 
son  V.  Ferrier  or  Gordon  and  Another,  29th  March  1852,  -  -  -     677 

Breach  of  trust,  liability  of  trustee  for.  Thomson  and  Another  v.  ThoznaoB 
and  Another,  16th  June  1852,       -  .  .  -  .  .     925 

Galls  on  railway  shares,  action  for,  competent,  after  cancellation  of  shares. 
Inglis  V,  Great  Northern  Railway  Company  and  Others,  17th  May  1652,    -    749 

Gakcellation  of  railway  shares  does  not  destroy  right  of  action  for  ealls 
against  the  holder  of  the  cancelled  shares.  Inglis  v.  Great  Northern  Rail* 
way  Company  and  Others,  17th  May  1852,  -  -  -  -     749 

*~  of  minutes  of  church  courts.  Ferguson  v.  Skirying  and  Others,  28th  May  1852,  624 

Chubgh  courts,  authentication  of  minutes  of.  Ferguson  v.  Skirying  and 
Others,  28th  May  1852, -     8f4 

Closhto  of  record,  right  to  ohject  to,  held  waived  hy  consent.  Arnot  and 
Another  v.  Brown  and  Another,  7th  May  1852,      ....     GH 

CoNSTBUOTioir  of  contract  of  arbitration.  Aberdeen  Railway  Companj  v. 
Blaikie  and  Others,  17th  June  1852,         ....  -     931 

CoKTBACT  of  arbitration,  construction  of.  See  ArbUration.  Aberdeen  Rail- 
way v.  Blaikie  and  Others,  17th  June  1852,  ....    931 

Cbowk,  right  of,  to  aheus  of  a  navigable  river.  Lord  Advocate  and  Commis- 
sioners of  Woods  and  Forests  t;.  Reddie  and  Others,  12th  Maroh  1852,        -    644 

Damages,  arbiter  held  to  have  no  power  to  assess.  Aberdeen  Railway  Com- 
pany 17.  Blaikie  and  Others,  l7th  June  1852,  -  -  -  -    931 

Dbad's  part,  executors  held  entitled  to  one-third  of,  under  Act  1617,  c  14. 
Murray  t;.  Grant  and  Others,  28th  June  1852,       ...  -  iqq^ 

Declasator  of  right  of  public  way,  title  to  sue.  AthoU  v.  Torrie  and  Others, 
3d  June  1852, -     830 

Dissolution  of  a  railway  company,  interdict  and  suspension  against,  hdd  in- 
competent.   Anstruther  v.  East  of  Fife  Railway  Company,  19th  April  1852,     691 

EviDEKOB  of  tenancy,  unstamped  letters  missive  not  receivable  as.  Hutchin- 
son V.  Ferrier  or  Gordon,  29th  March  1852,  ...  -    ffi7 

—  competent  in  the  reduction  of  a  deed  on  the  ground  of  weakness  and 
facility.    Marianski  v.  Fairservice  or  Cairns,  1st  July  1852,  -  -  1108 

—  of  an  English,  or  other  foreign  witness,  taken  under  a  commission,  may  be 
read  at  a  trial  without  proof  of  the  witness  being  still  out  of  the  jurisdiction 

of  the  Court.    Sutten  «.  Ainslie,  10th  May  1852,  -  -  -    702 

ExEGUTOBS  held  entitled  to  claim  one-third  of  the  dead's  part,  under  1617,  c 

14.    Murray  v.  Grant  and  Others,  28th  June  1852,  ...  jq^ 

ExEOUTOBs'  accounts,  evidence  of  discharge  of,  requisite.    Macpherson  v.  Mac- 

pherson,  10th  June  1852,  -  -  -  -  -  -    868 

Expense  of  reclaiming  note.    Scoit  v.  Sandeman,  8th  June  1852,      -  -    882 

Fagilitt  and  weakness,  evidence  competent  in  an  action  of  reduction  on  the 
ground  of.    Marianski  v.  Fairservice  or  Cairns,  1st  July  1852,       -  -  1108 

FoBBiGK  witness,  deposition  of,  may  be  received  as  evidence  at  a  trial  with- 
out proof  of  his  still  being  without  the  jurisdiction  of  the  Court.  Sutton  and 
Another  v.  Ainslie,  10th  May  1852,  -  -  -  -  -    702 

GAMBLiNa  debt,  bond  for — ^proof— consideration.  Sutten  v.  Ainslie,  10th  May 
1852, 702 

Intbbdigt  and  suspension  against  the  dissolution  of  a  railway  company  held 

incompetent.    Anstruther  v.  East  of  Fife  Railway  Company,  19tli  April  1 852,    691 
Interest,  partial  payments  not  imputed  to.    Scott  v.  Sandeman,  8th  June  1852, 
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Xssusfi,  power  of  Court  to  alter,  after  trial.  Inglis  v.  Great  Northern  EAilway 
Company,  17th  May  1852.  -  -  -  -  -  -749 

—  obserrationB  on  the  fomu  of.  Marianski  v.  Fairservice  or  Cairns,  Ist  Jnly 
1852, 1108 

JxTDicATUBB  Aot  held  not  to  apply  to  cases  of  contemplated  nuisance.  See 
Nuisanee.    Amot  v*  Brown,  7th  May  1852,  ....    694 

Jury,  notice  of  summoning  of,  under  the  Lands  Clauses  Act.  Edinburgh,  Perth, 
and  Dundee  Railway  v.  Leyen,  90th  March  1852,  ...    686 

liANPS  Clauses  Act,  8  Vict.,  c.  19,  §  36  and  37»  notice  of  summoning  jury  to 
ascertain  the  value  of  property  under.  Edinburgh,  Perth,  and  Dundee  Rail- 
way Company  v.  Leven,  30th  March  1852,  ....    686 

Law  agents  accounts,  how  payments  by  a  local  agent  to  an  Edinburgh  agent 
to  be  imputed.    Mitchell  v.  Cullen,  11th  May  1852,  -  -  -    718 

Legacy  duty,  property  conveyed  by  a  mutual  testamentary  disposition  held 
not  liable  in.    IBrown  v.  Advocate  General,  28th  June  1852,  -  *  1024 

LisTTBBS  missive  unstamped,  refused  as  evidence  of  a  right  of  tenancy.  Hutch- 
inson V.  Gordon,  29th  March  1852,  -  -  -  -  -    677 

—  missive,  authentication  of,  referred  to  in  biU  of  exceptions.  Hutchinson  v. 
Gordon,  29th  March  1852,  -         -  -  -  -  -    677 

Manse  and  glebe  not  liable  to  be  assessed  for  poor  rates.  Gibson  v.  Forbes, 
14th  June  1852, 890 

MiKUTEs  of  meeting  of  railway  directors,  authentication  of.  Inglis  v.  Great 
Northern  Railway  Company,  I7th  May  1852,        -  .  .  .    749 

—  of  church  courts,  authentication  of.  Ferguson  v,  Skirving  and  Others,  28th 
May  1852, 824 

—  of  church  courts,  cancellation  of.  Ferguson  v.  Skirving  and  Others,  28th 
May  1852, 824 

Nbc^lioenob,  liability  of  a  trustee  for  loss  arising  from.  Thomson  v.  Thom- 
son, 16th  June  1852,         -  -  -  -  -  -  -    925 

NoNTJSAeB,  right  to  levy  tolls  lost  by.  Dundee  Harbour  Trustees  v.  Dougall, 
22d  March  1852,  -  -  -  -  -  -  -    660 

Notice  to  be  given  of  summoning  of  jury  under  the  Lands  Clauses  Act. 
Edinburgh,  Perth,  and  Dundee  Railway,  v.  Leven,  30th  March  1852,        -    686 

Nuisance.  Judicature  Act  held  not  to  apply  to  cases  of  contemplated  nuisance. 
Amot  V.  Brovfti,  7th  May  1852,    -  -  -  -  -  -    694 

Parochiaii  relief,  able-bodied  poor  not  entitled  to.  M*  William  v.  Adams,  26th 
March  1852,         -  -  -  -  -  -  -  -    668 

—  children  of  able-bodied  poor  not  entitled  to.  Lindsay  v.  M'lver,  26th  March 
1852, 668 

Patheittb,  partial,  to  be  imputed  to  the  principal  sum  before  interest.    Scott 
v.  Sandeman,  8tli  June  1852,         ......    882 

Poor  Law  Amendment  Act,  8  and  9  Vict.,  c.  83,  mode  of  assessing  under,         651 

—  Law  Amendment  Act,  8  and  9  Vici,  c.  83,  able-bodied  poor  not  entitled 

to  relief  under.    M'William  v.  Adams,  26th  March  1852,  -  -  -    668 

—  Law  Amendment  Act,  8  and  9  Vict.,  c.  83,  manse  and  glebe  not  assessable 
under.    Gibson  v.  Forbes,  14th  June  1852,  ....    890 

—  double  or  single  rating  under.    Parochial  Board  of  South  Leith  v.  Allan, 

&c.,  25th  March  1852,      -  -  -  -  -  -  -    651 

—  minister's  manse  and  glebe  not  assessable  under.  Gibson  v.  Forbes,  14th 
June  1852,  -  -  -  -  .  -  -    890 
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Poet  and  harbour,  right  of,  acquired  by  prescription.    Dundee  Harbour  Tnis- 

tees  V.  Dougall,  22d  May  1852,     .....  .     66& 

Practicb  under  Act  of  Sederunt  of  1841.  Sutton  v.  Ainalie,  lOtb  May  1852,  702 
Pbssbttebt  courts,  authentication  of  minutes  of.    Ferguson  v.  Skirring  and 

Others,  28th  May  1862, -     824 

Pbesgbiftion,  right  to  port  and  harbour  acquired  by.     Dundee  Harboinr 

Trustees  v.  Dougall,  22d  May  1852,  ....  -     660 

Pbikcipal  and  agent,  how  partial  payments  to  be  imputed  between.    Mitchell, 

V.  CuUen,  11th  May  1862, -     7X8 

—  sum,  partial  payments  held  to  be  imputed  to.    Scott  v.  Sandeman,  8th  June 
1852, -     882 

Pbocbss,  entering  of  verdict  by  derk.     Marianski  v.  Fairseryice  or  CaimBy 
.  1st  July  1862,      ...-.--  -  1106 

PsoPBBTT  in  dl/veu$  of  a  navigable  river.    Lord  Advocate  and  CommisBionen  of 

Woods  and  Forests  v.  Reddie,  &c.,  12th  March  1852,  -  -  -     644 

PuBLio  way,  title  to  sue  action  of  declarator  of  right  of.    AthoU  v.  Torrie  and 

Others,  3d  June  1852,       -  -  -  -  -  --8^ 

Railway,  cancellation  of  shares  of,  does  not  free  the  holder  from  liability  for 
calls.    Inglis  v.  Great  Northern  Railway  Company,  17th  May  1852,  -    749 

—  authentication  of  minutes  of  directors  of.  IngUs  v.  Great  Northern  Railway 
Company,  17th  May  1852, -    749 

—  authentication  of  register  of  shareholders  of.  Inglis  v.  Great  Northern 
Railway  Company,  17th  May  1852,  -  -  -  -  -     749 

—  notice  of  summoning  jury  by,  for  the  valuation  of  property  under  the  Lands 
Clauses  Act.  Edinburgh,  Perth,  and  Dundee  Railway  Company  v.  Leven, 
30th  March  1862,  -  -  -  -  -  -  -    BSS 

—  company,  interdict  and  suspension  against  the  dissolution  of,  held  incompe- 
tent.   Anstruther  v.  East  of  Fife  Railway  Company,  19th  April  1852,       -    691 

Rating,  double  or  single,  for  poor.    See  Poor  Kales.    Parochial  Board  of 

Edinburgh  v.  Allan,  &c.,  25th  March  1852,           -            -            -            -  651 
RscLAiMiira  note,  expense  of.    Scott  v.  Sandeman,  8th  June  1852,    -            -  882 
RsooBD,  objection  as  to  failure  to  close,  waived.  Amot  v.  Brown,  7th  May  1852,  694 
RiYEB,  navi^^le,  right  of  property  in  alveus  of.    Lord  Advocate  and  Commis- 
sioners of  Woods  and  Forests  v.  Reddie  and  Others,  12th  March  1852,        -  644 

Sbbyitubb  of  walking  and  recreation,  title  to,  not  acquired  by  usage.  Dyce 
».  Hay,  26th  May  1852, 783 

Shabbholdbbs  of  railway,  authentication  of  register  of.  Inglis  v.  Great 
Northern  Railway  Company,  17th  May  1852,       -  -  -  .    749 

Stamp  requisite  on  letters  missive,  to  prove  a  tenancy.  Hutchinson  v.  Gordon, 
29th  March  1852,  -  -  ....    677 

Tbstambnt,  several  writings  held  to  form  one.  Stoddart  v.  G^ant  and 
Others,  28th  June  1852,   -..-.-.  1069 

Tbstakbktabt  disposition  by  several  parties,  property  conveyed  by,  not  liable 
in  legacy-duty.    Brown  v.  Advocate-General,  28th  June  1852,      -  -  1024 

Title  to  a  servitude  of  walking  and  recreation  not  acquired  by  usage.  Dyce 
v.  Hay,  25th  May  1852,  -  -  -  -  -  -    783 

—  to  sue  action  of  declarator  of  a  right  of  public  way.  Atholl  v.  Torrie 
and  Others,  -  -  -  -  -  -  -  -830 

Tolls,  right  to  levy  lost  by  nonusage.  Dundee  Harbour  Trustees  v, 
Dougall,  22d  March  1852, 660 

Trust,  liability  of  trustee  for  breach  of.  Thomson  v,  Thomson,  16th  June 
1852, 925 


INDEX  OF  JUSTICIARY  CASBS.  1209 

Pace 

Trustxb,  liabUity  of,  for  breach  of  trust.  Thomson  v.  Thomson,  16th  June 
1852, 926 

—  liability  of,  for  loss  arising  from  negligence.  Thomson  v.  Thomson,  16th 
June  1852, 926 

ITsAGB,  servitude  of  walking  and  recreation  not  acquired  by.  Dyce  v.  Hay, 
25th  May  1852, -    783 

WAiiKivo  and  recreation,  servitude  of,  not  acquired  by  usage.   Dyce  v.  Hay, 

25th  May  1852, 783 

Wat,  public,  title  to  sue  declarator  of  right  of.    Atholl  v.  Torrie  and  Others, 

3d  June  1852, -  -    830 

WsAKKSss  and  facility,  action  of  reduction  on  the  ground  of.    Marianski  v. 

Fairservice  or  Cairns,  Ist  July  1852,  .....  1108 
Wix«L,  beneficiary  entitled  to  the  first  year's  proceeds  of  property  destined  to  be 

invested  for  heirs  of  entaiL    Macpherson  v.  Macpherson,  10th  June  1852,  -    868 


COURT  OF  JUSTICIARY.. 

Act  2  and  3  Will.  IV.,  c.  68,  §  12,  requisites  of,  as  to  raising  complaints  against 
offenders  for  poaching.    Simpson  v.  Crawford  and  Dill,  22d  December  1851,    239 

Agora vATioKs,  mode  of  libelling,  in  indictment.  Her  Majesty's  Advocate  v. 
Rait,  17th  November  1851, 48 

—  of  previous  conviction  of  theft  not  competent  in  an  indictment  for  robbery. 

H.  M.  Advocate  v.  M'Leod  and  Others,  26th  January  1852,  -  -    311 

-^  to  charge  of  swindling,  falsehood,  fraud,  and  wilful  imposition,  relevancy  of. 

H.  M.  Advocate  v.  Murray,  2d  February  1852,     -  -  -  -    359 

ApPBBHBNSioir  of  criminals  without  service  of  complaint.    Blyth  v.  M'Bain, 

12th  January  1852, 242 

—  and  undue  detention  by  a  county  constable,  without  warrant  of  committal. 
M'Donald  i;.  Lyon  and  Main,  8th  December  1851,  ...    129 

BiOAXT,  relevancy  of  charge  of.  H.  M.  Advocate  v.  Quillichan,  24th  January 
1852, 306 

Burgh  Police-Court,  procedure  before.    Blyths  v.  M'Bain,  12th  January  1852,    242 

CiRouiT,  certification  from,  in  general  terms.  H.  M.  Advocate  v.  Frasers,  9th 
June  1852, 806 

CouKTT  constable,  undue  detention  by,  without  a  warrant  of  committal. 
M'DonaJd  v.  Lyon  and  Main,  8th  December  1851,  -  -  -     129 

DsFBHOB,  right  of  panel  to  demand  time  for  the  preparation  of,  under  the 
General  Police  Act.    Blyths  v.  M'Bain,    -  -  -         242,  489 

Detentiok,  undue,  by  a  constable  without  a  warrant  of  committal.  McDonald 
V.  Lyon  and  Main,  8th  December  1851,         -  -  -  -  129 

DiBT,  continuation  of,  in  criminal  trials.  H.  M.  Advocate  v.  Frasers,  9th  June 
1852, 806 

—  in  criminal  trials  peremptory.    H.  M.  Advocate  v.  Frasers,  9th  June  1852,    806 

EviDEKOB. — A  letter  admitted  to  prove  identity  of  an  absent  toeiuSf  an  alleged 
resetter.    H.  M.  Advocate  v.  Burnett  and  Others,  17th  November  1851,    -      50 

Falsbhood,  fraud,  &c.,  relevancy  of  charge  of.  H.  M.  Advocate  v.  Kronacher, 
21st  June  1852,    -  -  -  -  -  -    .        -  -    908 
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Fraud,  relevancy  of  charging  a  husband  with,  for  appropriating  hia  wife's 
separate  property.    H.  M.  Advocate  v.  Kilgour,  8th  December  1851,  -    1^ 

GxNESAL  Police  Act,  13  and  14  Vict.,  c.  33,  §  345.    See  Police,  242, 4^ 

HusBAKD,  relevancy  of  indictment  against,  for  theft  of  wife's  separate  pro- 
perty.   H.  M.  Advocate  v.  Kilgonr,  8th  December  1851, 

Indictmxnt,  mode  of  libelling  aggravations  in.    H.  M.  Advocate  v.  Rait,  17th 
November  1851,  ...  -  -  -  -     48 

—  charging  a  husband  with  theft,  for  appropriating  his  wife's  sejiarate  pro- 
perty, relevancy  of.    H.  M.  Advocate  v.  Ailgour,  8th  December  1851,  1^ 

—  relevancy  of  charge  of  theft  in.     Watt  v.  Home,  8th  December  1851,        -    1^ 

—  how  the  crime  of  uttering  may  be  charged  in.  H.  M.  Advocate  v.  Mooney, 
8th  December  1851,  -----  -  -   I2r 

—  relevancy  of  charge  of  bigamy  in.    H.  M.  Advocate  v.  Quillichan,  24ih 

Tr  January  1852,      -  -  -  -  -  -  -  -306 

—  aggravations  of  robbery,  relevancy  of  charge  of.  H.  M.  Advocate  v.  M'Leod 
and  Others,  26th  January  1852,    -  -  -  -  -  -   311 

—  for  swindling,  and  falsehood,  fraud,  and  wilful  imposition,  relevancy  of 
aggravations  charged  in.    H.  M.  Advocate  v,  Murray,  2d  February  1852,      359 

JiTBiSDicTioN  of  Court  of  Justiciary  as  to  the  reviewing  of  judgments  of  justices 
of  the  peace.    Park  and  Others  v.  Earl  of  Stair,  12th  January  1852,         -   239 

JusTioEs  of  the  Peace,  jurisdiction  of  the  Court  of  Justiciary  as  to  the  review- 
ing of  the  judgments  of  Park  and  Others  v.  Earl  of  Stair,  12th  Janaary  1852,    239 

JusTiGiABT  Court,  jurisdiction  of,  to  review  judgments  of  justices  of  the  peace. 
ParkandOthersv.  Earl  of  Stair,  12th  January  1852,        -  -  -   239 

PoACHiNe,  requisites  of  statute  as  to  complaint  for,  under  2  and  3  Will.  IV., 
c.  68,  §  12.    Simpson  v.  Crawford  and  Dill,  22d  December  1851,  -  239 

—  offender  under  age.  Middleman  v.  Lord  and  Lady  Willoughby  d'Eresby, 
16th  March  1852, 642 

—  name  and  identity  of  offender.  Middlemas  v.  Lord  and  Lady  Wil- 
loughby d'Bresby,  16th  March  1852,         642 

PoLioB  Act,  General,  13  and  14  Vict.,  c.  33,  §  345.  Pannel  entitled  to  tine 
for  preparation  of  defence  under.    Blyths  v.  M'Bain,  12th  January  1852,      242 

—  Act,  General,  13  and  14  Vict,  c.  33,  forms  of  procedure  under.  Blyths  v. 
M'Bain,  20th  February  1852, -  489 

RsLETANGT  of  charging  a  person  with  theft,  for  appropriating  yarn  sent  to  be 
woven  into  a  web.     Watt  v.  Home,  8th  December  1851,    -  -  -   125 

—  of  charge  of  bigamy.    H.  M.  Advocate  v.  Quillichan,  24th  January  1852,    306 

—  of  aggravations  of  robbery.  H.  M,  Advocate  v.  M^Leod  and  Others,  26tli 
January  1852, -   311 

—  of  aggravation  in  indictment  for  swindling,  and  falsehood,  fraud,  and  wil/vi 
imposition.    H.  M.  Advocate  v.  Murray,  2d  February  1852,  -  -  359 

—  of  a  charge  of  falsehood,  fraud,  dtc.  H.  M.  Advocate  v.  Kronacher,  21s( 
June  1852, -  908 

RsTiEw  of  judgments  of  justices  of  the  peace,  power  of  Court  of  Justiciary  as 
to  the.    Park  and  Others  v.  Earl  of  Stair,  12th  January  1852,      -  •  ^ 

Robbery,  relevancy  of  aggrayations  of.  See  Indictment  H.  M.  Advocate  v. 
M*Leod  and  Others,  26th  January  1852,    -  -  -  .  -  311 

SoLWAT  Fishing  Act,  power  of  Court  of  Justiciary  to  review  convictions  under. 

Park  and  Others  v.  Earl  of  Stair,  12th  January  1852,       -  .         -  232/ 

SusPBKSiON  and  liberation,  for  want  of  a  signed  declaration  as  to  offence  under 
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the  Act  2  and  3  Will.  IV.,  c.  68,  §  12.    SimpsoD  v.  Crawford  and  Dill,  22d 
December  1861,    -.------    239 

SwurDLJiTG,  and  faLsehood,  frand,  and  wilful  imposition,  releyancy  of  charge  of 
aggravation  in  indictment  for.  U.  M.  Advocate  v.  Murray,  2d  February 
1852, 359 

TfisvT,  relevancy  of  charging  the  husband  with  the  crime  of,  for  appropriating 
his  wife's  separate  property.  H.  M.  Advocate  v.  Kilgour,  8th  December  1851,    122 

— —  relevancy  of  charging  a  person  with,  for  appropriating  yam  sent  to  be 
woven  into  a  web.    Watt  v.  Home,  8th  December  1851,  -  -    125 

TiMB,  latitude  of,  in  criminal  charges.  H.  M.  Advocate  v.  Kronacher,  21st 
June  1852,  ---..-.-    908 

TJttbbiko,  what  held  as,  under  the  Act  2  Will.  IV.,  e.  34.  H.  M.  Advocate 
V.  Mooney,  8th  December  1851,  -  ...  -    127 

—  how  may  be  charged  in  indictment.  H.  M.  Advocate  v.  Mooney,  8th  Decem- 
ber 1851,  127 

Wabsakt  of  committal,  arrestment  and  undue  detention  by  a  constable  with- 
out. See  Caun^f  Constable.  McDonald  v.  Lyon  and  Main,  8th  December 
1851, 129 

Wife,  relevancy  of  indictment  against  husband  for  theft  of  property  of. 
H.  M.  Advocate  v.  Kilgour,  8th  December  1851,  ...    122 


EXCHEQUER  COURT. 

AoT  55  Geo.  III.,  c.  184,  contravention  of.  Advocate  General  v.  Rennie,  8th 
December  1851,    -----.--    130 

—  55  Geo.  III.,  c.  184,  price  of  property  sold  held  not  liable  to  legacy  duty 
under.    Advocate  General  v.  Smith,  1st  March  1852,    ...        553 

—  7  and  8  Geo.  IV.,  c.  52»  §  1  and  40,  contravention  of.  Advocate  General  v. 
Browns,  8th  December  1851,  and  Same  v.  Rate,  2d  February  1852,        131,  357 

—  8  and  9  Vict.,  c.  76. — ^Legacy  duty.     Advocate-General  v.  Smith,  1st 
March  1852, 53 

—  8  and  9  Vict.,  c.  83. — ^Liability  of  Crown,  for  poor-rates,  under.  Advo- 
cate-General v.  Collector  of  Poor-Rates,  Paisley,  19th  Januaryl852,  291 

Adkission  duty  of  law  agents  and  solicitors.  See  Solicitors  and  Law  Agents. 
Advocate  General  v,  Rennie,  8th  December  1851,  ...    130 

Bakbaok  ground,  liability  of,  for  poor  rates.  Advocate  General  v.  Collecter 
of  Poor  Rates,  Paisley,  19th  January  1852,  -  -  -  -    291 

Codicil  cancelled  may  be  referred  te  in  interpretetion  of  a  trust-settlement. 
Advocate  General  v.  Smith,  1st  March  1852,         ...  553 

Cbowh  property,  liability  of,  ifbr  poor's  rates.  The  Crown  is  not  liable  in  as- 
sessment for  poor  rates  in  respect  of  barrack  ground.  Advocate  General 
V.  Collector  of  Poor  Rates,  Paisley,  19th  January  1852,     -  -  -    291 

DiSTiLLEBS  liability  of,  for  acts  of  their  servants.  Advocate  General  v.  Rate, 
2d  February  1852, 357 

ExGiSB. — ^Penalty  for  making  malt  in  an  unentered  place  and  conveying  away 
malt  under  7  and  8  Geo.  iV.  c.  52.  Advocate  General  v.  Brown,  8th  Dec. 
1861, 131 
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Excise. — Penalty  for  hayin?  spirits  in  an  unentered  place,  in  contravention  of 
the  Act  7  and  8  Gbo.  IV.,  §  32,  53.  Advocate  General  v.  Rate,  2d 
February  1852,    --.---  .  .    357 

Law  agents,  admission  duty  of.  Advocate  General  v.  Reddie,  8th  December 
1851, -  -    130 

Leoaot  Duty  on  trust  property  not  due  under  the  Acts  55  Geo.  III.,  e.  184« 
scb.  part  3,  and  8  and  9  Vict,  c  76,  §  4.  Advocate  General  t*.  Smith,  Ist 
March  1852, -  -    55S 

Malt,  making,  in  an  unentered  place,  and  conveying  away  to  evade  tihe  duty. 
Advocate  General  v.  Browns,  8th  December  1851,  -  -  -    13] 

Poor  rates,  liability  of  Crown  properW  for,  under  8  and  9  Yict.,  c.  83.  Ad- 
vocate General  v.  Collector  of  Poor  Kates,  Paisley,  19th  January  1852,         291 

Sertaitts,  liability  of  distillers  for  acts  of.  Advocate  General  v.  Kate,  2d 
February  1852,    ------  -  -    357 

Solicitors  and  law  agents,  admission  duty  of.  Advocate  General  v.  Reddie, 
8th  December  1851,  -.--,  -  .ISO 

TRUST-settlement  may  be  interpreted  by  a  reference  to  a  cancelled  codieiL 
Advocate  General  v.  Smith,  1st  March  1852,  -  -  -  -    553 

Unsktbbed  apartments,  penalty  for  having  spirits  in.  Advocate  General  r. 
Rate,  2d  February  1852,  -  ...  -  -  -    357 


TEIND  COURT. 

Churoh  of  St  Bernard's,  Edinburgh,  disjoined  from  the  Parish  of  St  Cath- 
bert's.    White  and  Others,  v.  The  Officers  of  State,  19th  November  1852,     47 

-^  of  Tenandry,  erection  of,  into  a  parish.  Seggieden  v.  Presbytery  of  Dan- 
keld,  19th  November  1851,  ....  -  -     48 

—  of  St  Columba,  Gaelic  Church,  Glasgow,  erection  of.  Bell  and  Othera  r. 
The  Officers  of  State,  3d  December  1851,  -  -  -  -    108 

—  Poolewe,  erection  of,  into  a  parish.  Meyrick  Baukes,  Petitioner,  3d  De- 
cember 1851,        -  -  -  -  '^    -r  -,  -  -  -   109 

Designation  of  district  of  St  Bernard's.  White  and  Others  v.  The  Offieen  of 
State,  19th  November  1851,  -  .  .  .  -  -     47 

—  designation  of  Tenandiy.  Seggieden  and  Others  v.  The  Presbytery  of 
Dunkeld  and  Others,  19th  November  1851,  -  -  -  -     48 


A.  Walker,  Printer,  Jarne^  Court,  Edinburgh. 


ENGLISH  CASES 

(reckntlt  decided.) 


Bailway  Company — Compensation — Lands  Clauses  Act — Notice  of  Taking  Court  of  Ex- 
LoTid — Actual  Taking, — A  railway  company  being  desirous  of  taking  the  <^"®^^®^- 
plaintiff's  land  for  their  railway,  served  him  with  a  notice,  pursuant  to 
the  8th  and  9th  Vict  c.  18,  stating  that  they  required  to  purchase  and 
take  his  land  for  the  railway.  The  plaintiff  afterwards,  pursuant  to  the 
pTOTisions  of  the  8th  Vict,  c.  18,  sec.  68,  served  the  company  with  a 
notice  requiring  them  to  issue  the  warrant  to  the  Sheriff  to  summon  a 
jury  to  inquire  into  the  value  of  the  land,  claiming  to  be  paid  by 
way  of  compensation  for  the  purchase  by  them  of  the  fee  simple  of  the 
land.  Held  by  the  Court  of  Exchequer,  that  as  the  land  had  not  been 
actually  taken,  or  actually  injuriously  affected  by  the  company  within 
the  meaning  of  the  68th  section,  the  plaintiff  was  not  entitled  to  compen* 
sation.  Law  Journal  Beports,  BirkenshaWf  v.  The  Birmingham  and  Oxford 
Junction  BaUioay  Company,  Vol.  XX.,  part  8  of  the  new  series,  p.  246. 
The  corresponding  Scotch  statute  and  sections  are  the  8th  and  9th 
Vict.,  c.  19,  sects.  17  and  36. 

See  the  same  statute  and  section  illustrated  by  the  case  of  the  iScmtA  Vice-Chancel* 
Staffordshire  Bailway  Company,  v.  Hall  Law  Journal  Reports,  Vol*^J^'^^!2rt! 
XX.,  p.  897,  in  which  Lord  Cranworth  V.C.,  hM,  in  conformity  with 
a  decision  of  Lord  Truro,  which  was  opposed  to  one  of  Lord  Cottenham, 
that  the  Bailway  Company  could  not  restrain  by  injunction,  (interdict)  a 
party  who  claimed  compensation  for  land,  injuriously  affected,  and  called 
upon  the  company  either  to  pay  the  sum  claimed,  or  to  summon  a  jury 
to  assess  the  amount,  on  the  allegation  that  the  defendant's  land  was  not 
injuriously  affected  within  the  meaning  of  section  68  (36.) 


Bailway  Company,  Liability  qf—Dtfecthe  Carriages — Injury  to  Horses —  Court  of 
Special  Contract — Bailment. — ^Action  against  a  railway  company  for  in-  S^^'* 
jury  done  to  horses  while  being  conveyed  along  the  line.  The  plaintiff 
averred  that  whilst  the  horses  were  being  so  conveyed,  one  of  the  wheels 
of  the  carriages  caught  fire,  of  which  the  defendants  had  due  notice,  and 
were  at  the  next  station  requested  by  the  plaintiffs  not  to  persist  in  con- 
veying the  said  horses  in  the  said  carriage  further,  which  the  defendants 
refused  to  do,  and,  in  spite  of  such  request,  continued  to  convey  the  horses 
in  the  same  carriage ;  that  afterwards  the  wheel  again  took  fire,  by  and 
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Court  of     for  want  of  due  precaution  against  friction ;  and,  in  conaequence  thereoi» 
§^^  ^      the  carriage  was  thrown  out  of  its  proper  place  on  the  railwaj,  and  tk 
horses  injured.   The  defendants'  plea  denied  these  allegations,  and  a  trial 
was  had.    At  the  trial  the  defendants  put  in  evidence  a  letter  signed  bj 
one  of  the  plaintiffi,  in  which  was  a  memorandum,  stating  that  the  owno' 
undertook  all  risk  of  injury  by  conveyance,  and  other  contingencies,  the 
charge  being  for  the  use  of  the  carriages  and  locomotive  power  mily ;  and 
that  the  company  would  not  be  responsible  for  any  alleged  defects  in  their 
carriages  or  trucks,  unless  complained  of  at  the  time  of  booking,  or  before 
the  train  left  tiie  station,  nor  for  any  damage  whatever  to  horses  travelliDg^ 
upon  their  railway  in  their  vehicles.    Held  by  the  Court  of  QueetCz  Bentk, 
that  in  respect  of  the  special  terms  of  the  memorandum,  that  the  de&od- 
ants  were  entitled  to  the  verdict  on  the  above  plea.  AxiOni  and  cmother,  t. 
ITie  Manchester^  SheffiM^  and  Lincolnshire  Railway  Company.    Law  JaarAsl 
Reports,  YoL  XX.,  part  8,  p.  385. 


Coart  of  Com-     Witness — Commission  to  examine  Witnesses  Ahroad'-^Foreign  Iajm — Ooik 
"'^^     ^^'      of  Commusumcr^.— Where  a  commission  had  issued  to  a  foreign  coontiy, 
requiring  the  commissioners  to  be  sworn  and  to  administer  an  oath  to  the 
witnesses,  and  depositions  had  been  taken  by  the  commissioners  and  re- 
turned, but  no  oath  had  been  taken  by  the  commissioners  or  witnesses, 
owing  to  a  law  of  the  foreign  country,  that  burgomasters  alone  should 
administer  oatiis,  and  that  no  voluntary  oaths  should  be  tak^  a  new 
commission  was  ordered  to  be  issued  to  burgomasters  to  examine  the 
witnesses,  without  requiring  the  burgomasters  to  be  sworn.    B^  v. 
Melliden,    Law  Journal  Beports,  Vol.  XX.,  part  8,  p.  172. 

Li  this  case,  Talfoubd,  J.  said,  *^  You  must  take  care  to  bring  the 
proceeding  within  the  principle  of  Omichund  t;.  Barker ;"  and  Wil- 
liams, J.  observed,  ^'  There  must  be  some  appeal  to  a  Divine  Power  by 
the  witnesses,  before  they  make  their  statement"  The  case  of  Qnu- 
chund  V.  Barker,  referred  to,  is  reported  in  Smith's  Leading  Cases,  vol 
i.  p.  195,  and  decides  that  the  depositions  of  witnesses  professing  the 
Gentoo  religion,  who  were  sworn  according  to  the  ceremonies  of  their 
religion,  may  be  admitted  to  be  read  in  evidence. 


Bollft*  Conrt  Domicile  of  Succession^Domicile  of  Origin — Acquis^ion  and  Changi  of 
Domicile — Intention — Evidence. — J.  B.  Gilchrist  was  bom  and  edacated 
in  Scetiand,  of  Scotch  parents.  In  1780,  he  went  to  the  East  IndieSf 
where  he  remained,  as  a  surgeon,  in  the  East  India  Company's  serrioe 
until  1804,  when  he  came  to  England  on  leave  of  absence,  but  nerer 
returned  to  India ;  and,  in  1809,  he  retired  from  the  Company's  serrioe 
upon  a  pension,  and  in  the  pay  of  his  rank.  At  the  end  oHSOBhe 
went  to  Edinburgh,  where  he  embarked  in  business,  and  purchased  a 
house.  In  1815  his  affairs  became  embarrassed.  In  1817  he  cms  to 
London,  and  continued  to  reside  in  England  until  1828,  occupjingfo^ 
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nisbed  lodgings.  He  caused  his  house  aad  furniture  in  Edinburgh  to  be  ^^*  Court. 
Bold,  and  his  books  to  be  sent  to  London,  where  he  occupied  himself  in 
the  sale  of  various  Oriental  works,  of  which  he  was  the  author,  and  in 
lecturing  on  Hindostanee  and  the  Eastern  languages.  Between  1817 
and  the  time  of  his  death,  he  also  projected  various  undertakings,  and 
resided  in  London.  He  paid  three  short  visits  to  London,  and  in  1825 
he  went  to  Belgium,  and  continued  to  visit  the  continent.  In  1833  he 
returned  to  England,  but,  in  1834,  he  again  visited  France,  and  re- 
mained for  longer  periods  than  at  first ;  and  in  1837  he  took  a  lease  of 
premises  in  Paris,  for  a  term  of  years,  in  which  he  resided,  occasionallj 
visiting  England,  and  in  which  he  died  on  the  8th  January  1841,  having 
executed  a  will,  according  to  the  laws  of  England,  in  which  will  he  de- 
scribed himself  as  of  the  city  of  Edinburgh :  Held  by  the  Master  of  the 
BoUsj  that  in  1817,  the  testator  was  domiciled  in  Scotland ;  that  he  sub- 
sequently became  domiciled  in  England,  and  was  so  in  1827,  and  that  it 
was  not  changed  at  the  time  of  his  death. — Whicker  v.  Humey  Hume  v. 
Otlchriat;  Law  Journal  Reports,  vol.  XX.  part  9,  new  series,  p.  369. 

In  the  argument  of  counsel  a  distinction  was  taken,  on  the  authority  of 
Sir  Herbert  Jenner  Fust's  opinion,  and  also  of  a  French  case,  Lloyd  v. 
Lloydj  (cited  at  length  in  the  Report)  between  a  political  domicile  such 
as  that  conferred  by  naturalization,  and  a  civil  domicile  for  the  purpose 
of  succession. 

In  concluding  his  judgment,  the  Master  of  the  Rolls  said, — <*  In  the 
course  of  the  argument  it  seems  to  have  been  considered  that  the  testa- 
tor could  not  acquire  a  domicile  in  a  country  where  he  was  only  a  lodger, 
and  not  a  housekeeper,  without  repudiating  his  nationality,  hb  character 
or  quality  of  a  Scotchman,  but  there  is  no  foundation  for  any  such  notion 
in  law." 


Foreign  Bills  of  Exchange — Cancelled  Acceptance. — ^Held  in  an  action  by  Court  of  Ex- 
the  holders  of  a  foreign  bill  of  exchange  against  the  acceptors,  that  the  ^^^<^^* 
acceptances  were  cancelled  by  a  letter  having  been  acted  on  according 
to  the  intention  of  the  drawer,  and  that  subsequent  indorsements  of  new 
seconds  of  exchange  conferred  no  right  against  the  acceptors. — Salli  v. 
Dennistoun  and  Others.    Law  Journal  Reports,  vol.  XX.  part  9,  p.  278. 


Contract — Damages — Non-Delivery  of  Goods — Payment  by  Bill  Dishon^  Court  of 
cured — Bankruptcy, — ^Where,  by  contract  for  delivery  of  good  (in  this  gench  * 
case  iron),  payment  is  to  be  made  by  bills  which  are  dishonoured  before 
the  goods  are  delivered,  the  parties  are  then  placed  in  the  same  position 
as  if  the  biUs  had  never  been  given,  or  the  contract  had  been  to  pay  in 
ready  money;  and  the  vendee  can  recover  only  the  difference  between 
the  contract  price  and  the  market  price  of  the  goods.  Valpy  and  An* 
othery  Assignees  ofBoydell  and  Another,  v.  Oakelmf.  Law  Journal  Reports, 
vol.  XX.  part  10,  p.  880,  new  series. 

Per  Pattison,  J., — "  The  bankrupts  might  have  recovered  full  dama* 
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Court  of        gQg  directly  they  discovered  the  non-delivery ;  but  having  waited  nndl 

Bench.   '       the  billfl  were  diBhonoured,  they  lost  their  remedy.**    And  I/OKd  Cax- 

BELL,  C.-J.,  added,-—"  This  may  be  likened  to  a  case  'wheace  the  vendor 

may  stop  in  transUu  if  bills  delivered  in  payment  become  dishonoured 

before  the  trwuUus  is  completed* 

Ck)art  of  Eaikca^ — Lcmda  Clauses  Consolidation  Act  (1845) — Proper^  injunoatH^ 

Bench*^  <^ff^t^f^^0b8truction  of  PtvxUe  Bight  of  Way— Compensation.     Under  the 

Lands  Clauses  Consolidation  Act  1845,  landowners  are  entitled  to  be 
compensated  in  respect  of  their  property  being  injuriously  affected  where 
the  property  is  depreciated  in  value  by  an  act  of  a  railway  compasj, 
which,  if  done  by  a  private  individual,  would  support  an  action.  The 
erecting  gates,  and  the  passage  of  trains  across  roads  forming  the  only 
access  to  a  house,  are  acts  by  which  property  may  be  so  injuriously  sf- 
fected.  Glover  v.  H^orth  Staffordshire  BaUxvay  Co,,  Law  Journal  Reports, 
vol.  XX.  part  10,  p.  376. 

Per  Eble,  J., — "If  a  man  places  a  dangerous  animal  in  any  private 
way,  I  may  bring  an  action  for  the  obstruction,  and  a  train  passing 
along,  as  stated  in  the  verdict,  is  very  much  the  same  thing."  Lobd 
Campbell,  C- J.,  observed, — "  It  is  clear  that  the  plaintiff  is  entitled  to 
judgment.  The  property  is  depreciated  in  value  by  the  company  doing 
that  which  would  be  actionable,  unless  they  were  protected  by  the  powers 
of  their  act.  I  agree  that  this  affords  a  very  fair  criterion  of  the  right  to 
receive  compensation.''  And  Wiohtmak,  J.,  said, — ''  The  test  {u  e.  the 
right  of  action  at  common  law)  applied  is  a  true  and  conclusive  one." 


Court  of  Railway  Company^^Construction  of  Railway  Clauses  Act,  8  and  9  Vid, 

SSwh  *  ^'  ^^  ^^^'  ^  ^^  Z6— Obstruction  of  Eight  of  Way—Special  Damage  onfy  to 

he  recovered  m  Action,  Under  the  statute  and  sections  referred  to,  the 
remedy  by  action  for  interference  with  a  private  right  of  way  is  taken 
away,  except  where  special  damage  has  been  suffered.  WatiM  ▼• 
Great  Northern  Baikoay  Co,,  Law  Journal  Reports,  vol.  XX.  part  10,  p. 
392,  New  Series. 

The  corresponding  Scotch  statute  and  sections  are  8  and  9  Yict  c 
88,  sects.  6  and  48. 

Wm^Chnstruction — Charity-Legacy.  A  gift  of  L.1000  towards  cod- 
iributions  for  the  political  restoration  of  the  Jews  to  Jerusalem  is  not  s 
charity-legacy,  and  held  to  be  void.  But  a  gift  (L.500)  towards  the 
fund  for  the  bishopric  of  Jerusalem  agreed  to  be  good  charitable  legacy* 
Habershaw  v.  Vardeny  Jurist,  voL  XV.  No.  778,  November  1. 1851,  p. 

963. 

The  Vice-Chancblloe  said,—"  The  gift  of  the  L.1000  is  not  a  cha- 
rity-legacy ;  it  is  void.  If  it  can  be  understood  to  mean  anything,  it  is 
to  create  a  revolution  in  the  dominions  of  an  ally  of  her  Majesty-  At 
any  rate,  it  is  totally  void.'' 
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(reckntly  decided.) 


Puhlkoitum  of  Design — Copyright. — ^The  owner  of  a  design,  before  it  Court  of 
bad  been  applied  to  any  fabric,  or  been  registered,  exhibited  it  to  his  ^^^^^'T- 
customers  in  his  place  of  business  for  the  purpose  of  soliciting  orders  in 
respect  of  goods  to  which  it  was  to  be  applied.  Q^ustioti,  Whether  this 
amounted  to  a  publication  of  the  design  within  the  Designs'  Copyright 
Act,  the  5  and  6  Victoria,  c.  100.  IkUgUish  y.  Jarvie^  Law  Journal 
Reports,  Vol.  XX.,  Part  11  of  New  Series,  p.  475, 


BaUway  Company — Directore — Common  SecUr^Credit^^AppUcalian  to  Roll*' Court 
Parliament. — ^The  Directors  of  the  South  Devon  Railway  Company  in- 
troduced two  bills  into  Parliament  on  behalf  of  the  Company,  which,  it 
was  alleged,  would  hare  the  effect  of  altering  the  existing  and  esta- 
blished rights  of  the  shareholders,  as  between  themselves.    They  con- 
sisted of  two  classes, — ^the  holders  of  original  or  whole  shares,  and  the 
holders  of  half  or  preferential  or  guaranteed  shares.    Upon  a  bill  filed 
by  a  holder  of  original  shares,  alleging  that  the  bills  introduced  into 
Parliament  would  vary  the  terms  upon  which  the  half-shares  were  crea- 
ted, and  that  it  would  give  a  benefit  to  the  holders  of  the  half-shares  at 
the  expense  and  to  the  loss  of  the  holders  of  the  whole  shares :    Held  by 
the  Master  ofihe  RoUe^  that  the  application  to  Parliament  by  the  directors 
to  authorize  the  scheme  was  not  a  breach  of  trust  of  duty  to  the  Com- 
pany ;  and  the  defendants  undertaking  to  be  answerable  for  the  costs, 
the  Court  refused  to  restrain  the  directors  from  using  the  name  and  seal 
of  the  Company  for  introducing  or  prosecuting  the  bills  in  Parliament ; 
but  it  restrained  the  directors  from  applying  the  funds  of  the  Company 
in  payment  of  the  costs  of  the  bills,  so  &r  as  they  sought  to  alter  the 
relative  rights  of  the  shareholders.    Stevens  v.  South  Devon  Bailway  Com* 
fony^  Law  Journal  Reports,  VoL  XX.  Part  11  of  New  Series,  p.  491. 


Lands  Clauses  ConsoUdaHon  Actj  8.  €md  9.  VicL  c.  l^^^ompensatioH — Ooart  of  Com* 
Jury— Costs.— The  68th  section  of  the  Lands  Clauses  Consolidation  Act,  ^^^  ^^^^ 
8  and  9  Vict.  c.  18,  by  which  any  party  entitled  to  compensation  in  respect 
of  lands  taken,  or  injuriously  affected  by  the  execution  of  works,  may 
give  notice  of  his  claim  to  the  promoters,  and  the  claimant  may  have  the 
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Court  of  Com- matter  settled  by  a  juiy^  incorporates  all  preTions  sections  which  are 
mon  Fleas,  applicable,  and,  among  others,  the  38th,  which  requires  the  promoters  to 
give  notice  of  the  amount  of  compensation  they  are  willing  to  pay  before 
summoning  the  jury,  and  also  the  51st,  which  gives  the  claimant  the 
costs  of  the  inquiry  when  he  recovers  more  than  the  sum  ofiered  by  the 
promoters. — Richardson  v.  The  South  Eastern  Raitway  Con^pany^  Law 
Journal  Reports,  Vol.  XX.,  Part  11  of  New  Series,  p.  236. 

Conflicting  with  Eailston  v.  The  Tork^  Newcastle^  and  Berwick  RaQwvf 
"    Company^  19  Law  Journal  Reports,  New  Series,  2  B.,  p.  464. 

Jervis,  C.  J.,  said — '^  I  quite  feel  that  this  view  of  the  case  does,  to 
a  certain  extent,  conflict  with  the  decision  of  the  Queen's  Bench ;  but  it 
is  to  be  observed,  that  the  Court  was  not  unanimous,  and  that  my  bro- 
ther Coleridge  pointed  out  in  his  judgment  many  inconveniences  which 
might  residt  from  the  decision/' 

Maule,  J., — "  This  decision  does  perhaps,  in  some  degree,  conflict 
with  the  Queen's  Bench  in  the  case  relied  on  for  the  defendants ;  but  at 
the  same  time,  the  reason  given  for  my  brother  Coleridge  difl!ering  from 
the  other  Judges,  seemed  to  me  to  be  of  great  weight." 

The  corresponding  Scotch  statute  and  section  are  8  and  9  Vict.  c.  19, 
sec.  36. 


Court  of  Ex-     Legacy'Duty. — ^Trustees  having  a  discretion  to  sell  real  estate  for  pay- 
chequer,       ment  of  a  legacy,  duty  attaches  upon  a  satis&ction  of  a  legacy  by  a  com- 
promise with  the  party  beneficially  interested,  and  who  elects  to  take  the 
estate  in  specie.   Attorney-General  v.  Metcalfe  Law  Journal  Reports,  Vd. 
XX.,  Part  11,  New  Series,  p.  329. 


Exchequer        Copyright — Alien  and  resident  abroad-^  Work  first  published  in  Englwd^ 
Court  of       Assignment  of  Copyright. — ^If  an  alien,  meanwhile  resident  abroad,  corn- 
Error,  pose  a  literary  work,  and  send  it  to  and  publish  it  in  England,  before  it 
is  published  in  any  other  country,  he  has,  by  the  statutes  8  Anne,  c.  19, 
and  the  54  Geo.  III.  c.  156,  a  right  of  copyright  in  such  worL 

If  the  foreign  author  be  pernutted  by  the  law  of  the  place  of  his  domi- 
cile to  assign  his  property  in  the  work,  and  he  duly  assigns  it  in  saeli 
place  according  to  such  law  to  another  alien  amij  before  publicatioa,  the 
assignee,  though  resident  abroad,  will  have  a  like  right  of  copyright,  if 
he  first  publish  the  work  in  the  country.  Boosey  v.  Jeffries.  Iaw  Journal 
Reports,  Vol.  XX.  Part  11 ;  New  Series,  p.  354. 

In  delivering  the  judgment  of  the  Court,  Lord  Campbell,  C.  J*?  ^^ 
— **  The  British  Parliament  has  no  power,  and  could  not  by  any  genera/ 
words,  be  supposed  to  intend  to  legislate  for  anything  beyond  the  British 


RECENTLY  DECIDED.  7 

territoiy ;  but  for  anything  within  that  territory  it  has  the  power  to  Excheqaer 
legislate,  for  aliens  as  well  as  natural  bom  subjects ;  and  as  we  can  see,  Coun  of 
by  these  general  words,  must  be  presumed  to  do  so.      The  monopoly  Error, 
which  the  statutes  confer  is  to  be  enjoyed  here,  and  the  conditions  which 

they  require  for  enjoying  it  are  to  be  performed  here \    ,  * 

Assuming  that  the  legislature  looked  only  to  the  enlightenment  of  Great 
Britain,  and  the  encouragement  of  learning  in  Great  Britain,  without 
any  general  regard  for  the  republic  of  letters,  may  it  not  be  highly  for 
the  encouragement  of  learning  in  this  country,  that  foreigners  should  be 
induced  to  send  their  works,  composed  abroad,  either  in  English  or  in  a 
foreign  language,  to  be  first  published  in  London  ?  If  Racine  and  De 
Lolme  had  written  their  valuable  works  to  illustrate  the  British  constitu^ 
tion  without  ever  visiting  our  shores,  could  it  ever  be  intended  they 
should  be  debarred  from  publishing,  on  their  own  account,  in  England, 
and  selling  their  copyright  to  an  English  publisher  ?  JLiOoking  to  the 
statute  book,  we  may,  without  impropriety,  observe  that  it  has  been 
the  uniform  policy  of  Parliament  to  facilitate  the  importation  of  foreign 
literature." 

Farther  on,  his  Lordship  observed, — ^'  If  Mr  Gibbon,  after  writing  the 
latter  volumes  of  his  *  Decline  and  Fall '  at  Lausanne,  had  continued  to 
reside  there,  can  it  be  doubted  that  while  domiciled  there  he  might  have 
caused  them  to  be  purchased  in  London,  acquiring  the  same  right  as  an 
author  as  if  he  had  returned  to  this  country,  or  that  he  might  have  sold 
the  copyright  to  another  residing  at  Lausanne,  who  might  have  published 
as  the  purchaser  in  London,  or  have  assigned  the  right  to  a  London 
publisher?  For  such  a  purpose,  what  difierence  can  it  make  whether 
the  author  be  an  alien  or  a  natural  born  subject  domiciled  in  a  foreign 
country  ?  .  .  .  We  wish  to  be  understood  always  as  speaking  of  the 
rights  of  a  foreigner  who  first  publishes  his  work  in  England.  It  seem 
to  be  understood  that  in  America,  and  on  the  continent  of  Europe,  when 
a  literary  work  has  once  been  published  in  any  country,  the  author  can 
only  claim  the  copyright  vested  in  him  by  the  law  of  the  country  where 
he  publishes,  and  as  to  all  other  countries  it  becomes  publici  juris.  This 
is  the  doctrine  of  our  Courts ;  and  the  legislature  must  be  considered  as 
having  adopted  and  sanctioned  it  by  the  enactment  of  the  international 
copyright  statutes  1  and  2  Vict.  c.  59,  and  the  7  and  8  Vict.  c.  12. 

The  Law  Magazine  remarks,  with  reference  to  the  above  case  of 
Boosie  r.  Jeffries,—"  This  very  important  case  may,  it  is  hoped,  be  con- 
sidered as  definitively  settling  an  important  point  of  law,  concerning  which 
there  has  been  an  immense  amount  of  litigation."  Law  Magazine  for 
November  1851 ;  Notes  of  leading  cases,  p.  293. 


Construction  of  Mercantile  Contract — Meaning  of  the  term  "  sai/" — Agree-  Qn^»g^ 
ment  on  the  12th  December  between  A  and  B,  that  B  should  deliver  to  Bonch. 
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A  all  the  wool  which  B  might  pbll  op  to  the  6th  January,  <^  say  not  k» 
than  100  ^ks  ;*' — Held,  {disaeniientt  Coleridge,  J.)  that  the  word  ''  say' 
in  this  agreement  mast  be  read  as  if  it  had  been  written  *'  that  is  to  say  f 
that  the  words  following  it  therefore  must  be  taken  to  form  part  d  a 
binding  stipulation,  and  not  to  be  merely  words  of  conjecture  or  esti- 
mate ;  and  that  the  true  construction  of  the  agreement  was,  that  B,  oa 
his  part,  was  bound  to  deliver  at  least  100  packs  of  wool. 

The  Court,  in  construing  a  mercantile  contract,  is  bound,  in  the  ab- 
sence of  any  averment  to  the  contrary,  to  construe  all  words  in  their 
ordinary,  and  not  in  any  technical  sense. — Ismmg  and  Another  v.  Smakk; 
Jurist,  VoL  XV.  No.  774,  p.  988. 

CoLERiDQB,  J.,  who  dlsscnted  from  the  judgment  of  the  Court,  said— 
^^  There  is  no  averment  that  any  of  the  words  were  nsed  between  the 
parties  in  a  technical  sense,  and  I  agree  that  without  such  an  averment 
all  the  words  of  a  mercantile  contract  are  to  be  construed  by  the  Court 
in  their  ordinary  sense.  Now  the  ordinary  sense  of  the  word  '^  saj,''  u 
here  used,  seems  to  me  to  import  a  mere  calculation.  In  GwiUim  t* 
Daniel,  2  C.  M.  R.  61,  where  it  was  used  precisely  as  here,  the  Goort 
held  that  the  true  construction  of  it  was — '  we  estimate  that  it  will  not 
be  less  than  so  much.'    The  authority  of  that  case  seems  quite  expresB." 


Conrt  of  Irespaas — Right  of  TFby.— A  public  right  of  way  may  exist  over  a  cloee, 
B  nch "  ^^J^<^^  ^o  ^^  ^S^^  ^^  ^®  owner  to  keep  two  gates,  erected  across  the 
way,  closed  in  such  a  manner  as  to  be  capable  of  being  opened  bj  per- 
sons using  the  way ;  and  such  a  right  may  be  pleaded  generaXty  as  s 
right  of  way,  and  if  put  in  issue  will  be  proved  by  proof  of  a  right  to  be 
exercised  in  the  manner  stated. — Topham  v.  Huggins;  Law  Times  for 
November  1851,  VoL  XVin.  No.  450,  p.  72. 


Court  of      Friendly  Society — Alteration  of  Law9 — Discretion  of  Officers. — ^The  prin- 
Queen's   ^^^^  officers  (clerk,  secretary,  president,  &c.)  of  a  friendly  soc/etj,  are 
bound  by  stat.  10,  Geo.  4,  c.  56,  s.  9,  to  sign  a  public  notice  for  the  con- 
vention of  a  general  meeting,  if  required  so  to  do  by  a  requisition  aped 
according  to  the  provisions  of  that  section,  and  are  not  entitled  to  the 
exercise  of  any  discretion  as  to  the  propriety  of  holding  such  meeting. 
Erle,  J.  dissented  from  the  decision,  and  said,  ''I  read  the  provision  as 
one  intended  to  secure  the  stability  of  the  society,  by  providing  that  seven 
requisitionists  should  not  disturb  the  society  upon  such  a  subject  withoot 
the  sanction  of  one  at  least  of  the  society's  officers." — Reg.  v.  BantuK^ 
and  Others;  Law  Times  for  November  1851,  Vol.  XVIII.  No.  450,  p.  74. 


ENGLISH  CASES 

(rsckntlt  dbcidbd.) 


Landi  CIouhb  Comafidati^  Act — Harbour  lmprovem$nt$ — Wharf^Ac-  RolU  Court. 
eeM  OhstrueUd — Campen8ation.''^A  Harbour  Improvement  Company,  in 
the  proBCcution  of  their  works,  erected  a  coffer-dam  which  prevented 
ahips  from  approaching  the  defendant's  wharves,  and  he  was,  in  conse- 
quence, put  to  some  additional  expense  in  the  carriage  <^  his  goods ;  he 
claimed  compensation  for  the  alleged  injury,  and  proceeded  to  appoint  an 
arbitrator  under  the  Lands  CUuses  Consolidation  Act,  but,  upon  a  bill 
filed  by  the  company,  the  JfaaUr  of  the  BoUb  restrained  his  farther  pro- 
ceedings until  an  action  was  brought  to  establish'  his  legal  right  ^- 
ton  Harbour  Improvement  Company  v.  HitMie ;  Law  Journal  Reports, 
Vol.  XX.  of  the  New  Series,  p.  489. 


Bailway  Company — Diret^orff  Powers — Internal  MoMgement — Profite  RoUtCotirt. 
from  Incomplete  Line — Siaof  of  Diwdende — Jwriediclion. — ^The  Monmouth- 
shire Railway  and  Canal  Company  obtained  several  Acts  of  Parliament 
for  improving  their  existing  canal  and  railways,  and  for  making  a  new 
railway,  but,  from  want  of  funds,  they  £uled  to  complete  the  whole  works 
within  the  time  specified  by  their  acts.  Upon  a  bill  filed  by  a  share- 
holder to  restrain  the  company  from  making  a  dividend  out  of  the  income 
arising  from  that  portion  of  the  property  which  was  workedi — Held  that 
the  jurisdiction  of  the  Court  had  been  usefuUy  exercised  in  cases  arising 
from  a  combination  of  illegal  acts,  breaches  of  contract  with  the  public  or 
shareholders,  and  erroneous  acts  which  shareholders  could  not  rectify : 
That  it  could  not  safely  be  laid  down  that  in  no  case  ought  jcnnt-stodt  com- 
panies to  be  allowed  to  divide  any  profits,  or  receive  any  tolls,  until  all  their 
works  were  complete :  That  it  was  necessary  to  distinguish  between  the 
daty  which  the  governing  body  had  to  perform  to  the  public  and  to  the 
shareholders :  That  the  Court  did  not  attempt  to  direct  the  performance 
of  all  the  duties  which  a  governing  body  owe  to  the  shareholders,  but  lef^ 
shareholders  to  enforce  the  duties  to  themselves  arising  out  of  internal  ar- 
nngement :  That  it  was  imprudent  to  treat  income  as  profit,  while  the 
works  and  the  contract  with  the  public  were  incomplete :  That  the  Court 
bad  not  jurisdiction  to  interfere  on  the  ground  that  this  was  a  violation  of 
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duty  to  the  public,  and  because  the  misapplieatton  of  income  was  thesu  b- 
ject  of  internal  regulations.  Brown  v.  the  Jfjnmouthsktre  Rcdlwmf  am 
Caned  Company;  Law  Journal  Reports,  VoL  XX.  Part  11  of  New 
Series,  p.  497. 

Court  of  Com-  Ship  and  Skipping'-^Magter — Hypothecation — Form  of  Inatntmeni — Mari- 
mon  Pleas.  ^-^  Risk—InsurabU  Interest— Loan.— The  master  of  a  ship  has  no  antho- 
ritj  to  hypothecate  a  ship  for  money  advanced  for  repairs,  unless  the 
payment  of  the  money  borrowed  is  made  to  depend  upon  the  arrival  of 
the  ship;  nor  can  he  pledge  the  ship  itself  and  the  personal  credit  of  the 
owners. 

Where  the  master  of  a  ship  having  borrowed  money  for  repairs  gave 
the  lender  bills  on  the  owner  of  the  ship,  and  on  the  consignee  of  the 
cargo  for  the  amount,  and  also  an  instrument  by  which  he  purported  to 
hypothecate  the  vessel,  &c.,  and  stipulated  that  in  case  the  bills  were  not 
accepted  or  pud,  the  lenders  might  take  possession,  and  sell  under  pro- 
cess of  the  Admiralty  Court,  and  in  which  it  was  agreed  that  the  lender 
should  forbear  maritime  interest,  and  that  the  advances  were  to  be  it* 
coverable  whether  the  vessel  arrived  at  its  port  of  destination  or  not,— 
Held  by  the  Court  of  Common  Pleae^  that  the  instrument  was  void,  snd 
that  the  lender  had  no  insurable  interest.  Sudnhark  and  Others  v.  Fek- 
ning;  Law  Journal  Reports,  Vol.  XX.  of  New  Series,  p.  226. 


Court  of  Ship  and  Shipping — Authority  of  Master  to  pledge  Credit  of  Owner. — ^Thc 

Exchequer,  authority  of  the  master  of  a  ship  to  pledge  the  credit  of  his  owner  is  inci- 
dent to  his  being  employed  to  bring  the  ship  to  the  end  of  its  voyage,  sad 
to  obtain  things  necessary  for  that  purpose  he  may,  in  the  absence  of  the 
owner,  or  any  easy  means  of  communicating  with  him,  pledge  his  credit, 
or  even  borrow  money  in  his  name,  where  immediate  payment  for  such 
necessary  things  is  required,  but  he  has  no  authority  to  borrow  money 
to  pay  for  work  previously  done.  Beldon  v.  Campbell^  Law  Journal  Re- 
ports, Vol.  XX.  Part  11  of  New  Series,  p.  342. 


Court  of  Railway  Company — Injunction  (Interdict}'^Partial  Completion  of  Under- 

Appeal  in     taking, — ^A  series  of  acts  had  in  the  same  years  been  obtained  by  the 
same  parties,  for  the  construction  of  three  different  railways,  all  formiog 
part  of  one  system,  but  not  joining  each  other  at  any  point,  and  with 
diflferent  amounts  of  capital  stock  specifically  allotted  to  each  undertaking. 
Two  years  afterwardH  the  whole  of  the  undertakings  were  leased  to 
another  company  under  an  Act  of  Parliament,  the  management  being 
entrusted  to  a  joint  committee.     Only  one  of  the  three  lines  was  com- 
pleted, the  others  being  abandoned  :  Held  by  the  Lords  Justices  o/Appeslf 
overruling  the  decision  of  the  Master  of  the  Bolls,  that  no  injunction  ougiit 
to  be  granted  on  an  interlocutory  application  to  restrain  the  amalgunft^^ 
companies  from  making  calls  or  extending  the  works  which  they  bad 
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ml  read  J  completed.     Hodgson  y.  Earl  Powia;  Jurist  for  November  1851, 
Vol.  XV.  p.  1022. 

WtUt  construction  of—-^*^  Issue^^* whether  used  in  general  or  restricted  sense^   ^^^  Court. 
€is  meaning  ^^  Children,** — ^A  testator  bequeathed  a  sum  of  money  in  trust 
**  for  all  and  every  the  issue  of  his  daughter  E.  as  should  be  living  at  the 
decease  of  the  survivor  of  £.  and  her  husband,  but  if  any  of  the  issue  of 
'EI.  should  die  in  the  lifetime  of  the  survivor  of  £.  and  her  husband,  leav- 
ing issue,  the  issue  of  such  of  the  issue  of  his  daughter  E.  so  dying  should 
stand  in  the  place  of  her,  his,  or  their  parent,  as  to  the  share  which  such 
parent  would  have  been  entitled  to,  if  such  parent  had  not  departed  this 
life  :"  Held  by  the  Master  of  the  Rolls^  that  '<  Issu^'  meant ''  children,**  and 
that  if  '*  issue"  had  been  used  in  it^  unrestricted  sense  by  (he  testator,  as 
meaning  descendents  generally,  the  words  *^  issue  of  the  issue"  would 
have  been  unnecessary. — Pope  v.  Pope ;  Law  Times  Reports  for  Novem- 
her  1851,  VoL  XVIIL  No.  451,  p.  83. 


WUl — Construction — Annuitt/ — Legacy  Duty. — ^An  annuity  was  given  by  Koll«  Court. 
a  will  in  these  words,  *^  One  clear  yearly  rent-charge  or  annuity  of  £100  ' 
a-jear,"  and  charged  on  the  real  and  personal  estate  of  the  testator : 
Held  by  the  Master  of  the  Rolls,  that  the  legacy-duty  was  payable  out  of 
the  testator's  estate  and  not  by  the  annuitant ;  the  word  "iclear"  meaning 
clear  of  all  deductions  whatsoever.  Bailey  v.  Boult ;  Law  Times  Reports 
for  November  1851,  Vol.  XVni.  No.  451,  p.  83. 


Conyaensatian — Jury — Time  of  striking  and  summoning  Special  Jury, 
8  and  9  Vict,,  c.  18,  section  54 — Irregularity. — An  inquisition  taken 
before  the  Sheriff,  whereby  compensation  is  given  for  lands  taken  com- 
pulsarily  by  a  railway  company  is  not  rendered  void  by  an  omission  to 
strike  the  special  jury  in  sufficient  time  to  allow  three  days  before  the 
day  of  taking  the  inquisition  for  summoning  them.  It  is  at  most  an  irre- 
gularity only,  and  does  not  vitiate  the  proceedings.  Ex  parte, — The 
Great  Western  Bailway  Company  v.  The  Sheriff  of  Gloucestershire ;  Law 
Times  Reports  for  November  1851,  Vol.  XVUL  No.  451,  p.  92.  (The 
corresponding  Scotch  Statute  and  section  are  the  8  and  9  Vict,  c.  19,) 
section  53. 


Court  of 

Queen's 

Bench. 


Contract — Performance. — By  agreement  the  defendants  took  the  plain- 
tiff into  their  service  for  five  years,  if  he  should  so  long  live,  and  be  able 
to  perform  and  actually  perform  the  services  contracted  for,  and,  upon 
the  like  condition,  covenanted  to  pay  him  a  certain  salary  :  Held  by  the 
Court  of  Queen^s  Bench,  that  the  plaintiff  could  not  recover  his  salary  for 
such  time  as  he  was  absent  from  the  place  of  his  employment  upon  sick 
leave,  though  during  that  time  he  had  not  ceased  to  be  in  the  service  of 


Coart  of 

Qaeen*8 

Bench. 
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Court  of 

Queen'f 

Bench. 


the  defendants.    Inglit  v.  Th$  EaU  India  Company ;  Law  Timeft  Reportt 
for  November  1851,  Vol.  XVHL  No.  451,  p.  93. 


BaHnKttf — LiabUHjffor  Lom  oflAiggagt, — A  servant^  travelling  wiih  his 
master,  lost  his  luggage  upon  the  railway  during  &e  joumej :  Hdd^  (hat 
it  was  no  objection  to  the  servant  suing  for  the  loss  that  his  &re  had  been 
paid  bj  his  master.  MarahaU  v.  The  Yorky  NewcadUf  cmd  Berwick  EoA^ 
wojf;  Law  Times  Reports  for  November  1851,  VoL  XVHL  No.  451, 
p.  94. 

In  argument  it  was  maintained  by  KnowUs  and  ff.  Hill  for  the  de- 
fendants, that  the  action  was  founded  on  contract,  and  that  the  plain- 
tiff was  no  party  to  the  contract  To  this  it  was  answered  by  Humph^ 
and  WHles  for  the  plaintiff,  that  although  the  master  paid  the  fare  it  was 
for  the  servant,  to  whom  the  ticket  was  given,  and  that  payment  msj 
therefore  be  held  to  have  been  taken  on  his  account.  And  of  this  opioioi 
were  the  Court. 


Bailway  Compant^ — Arbitration — Secretcary'8  Agreement  to  Bind  the  Ch^r 
pony. — ^The  secretary  of  a  railway  company  agreed  in  writing  to  refer  the 
compensation  to  be  paid  for  land  to  arbitration.     The  reference  pro- 
ceeded, the  award  made,  and  the  compensation  under  it  paid,  but  the 
company  would  not  pay  the  costs  of  the  award ;  and  in  an  action  to  re- 
cover the  same,  Held,  that  the  agreement  of  the  secretary,  so  entered  into 
and  acted  on,  was  binding  upon  the  company,  and  the  award  made  in 
pursuance  of  it  good,  notwithstanding  the  regular  and  ordinary  notices 
required  by  the  Companies'  Clauses  Consolidation  Act  did  not  i^pear 
to  have  been  given.      Collins  v.  The  South  Staffordshire  Railway  Cm- 
pony;  Law  Times  Reports  for  November  1851,  VoL  XVIII.  Na  451, 
p.  96. 

Pollock,  C.  B.—We  think  the  plaintiff  entitled  to  judgment,  sod  on 
this  very  simple  ground ;  there  can  be  no  necessity  to  ask  for  a  perfeet 
compliance  with  all  the  forms,  where  all  the  parties  have  agreed  accord- 
ing to  the  Act,  and  so  acted  upon  that  agreement.  The  notices  referred 
to  in  the  act  could  only  be  necessary  where  no  option  is  exercised,  and 
there  is  a  doubt  as  to  what  the  claimant  may  require. 

Parke,  B. — ^This  is  a  case  where  the  parties  agreed  to  refer,  and  the 
statute  says,  that  the  signature  and  consent  of  the  secretary  to  bind  the 
company  to  the  agreement  shall  be  enough. 
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InjnnctknL    {JnUrdiefy— 'Medicines. — Breach  of  Confidence, — Secret  of   d^^  1851, 
Cotnpoundmg  Medicines. — ^Tlie  Court  will  restrun,  by  injunction,  a  late     ^"f^^r'^^ 
partner  in  a  firm  for  compounding  and  selling  a  certain  medicine  notX^^^^^^^^' 
pHtented,  from  using  the  secret  of  the  firm,  the  knowledge  of  which  such  Court. 
partner  has  obtained  surreptitiously,  or  by  communication  from  a  third 
party,  in  breach  of  confidence  and  good  &ith. — Morrison  v.  Moat,  Law 
Journal  Reports,  YoL  XX.,  part  12,  new  aeries,  p.  518. 


Copyright — Periodical — Actual  parent  to  the  Author, — ^The  plaintiffs Vice-Chancel- 
alleged  that  they  were  the  proprietors  and  publishers  of  a  periodical,  con-^J^J^.'^jj^,^ 
taining  original  articles :  that  all  the  articles  had  been  composed  for  the  Court. 
use  of  the  plaintiffs  by  persons  employed  by  them,  on  the  terms  that  the 
copyright  therein  should  belong  exclusively  to  the  plaintiffs,  and  should  be 
paid  for  by  them  :  that  the  plaintiffs  were  entitled  to  the  sole  liberty  of 
publishing  the  articles  in  the  said  periodical,  subject  to  the  provisions  of 
the  Copyright  Act,  and  that  such  articles  were  their  exclusive  property. 
An  injunction  had  been  granted  ex  parte  to  restrain  the  piracy  of  one  of 
the  articles  in  the  plaintiff^s  publication  :  ffeld^  upon  motion  to  dissolve 
the  injunction,  that  actual  pa3rment  to  the  author  by  the  publisher  of  a 
periodical  was  a  necessary  condition  to  the  vesting  of  the  copyright  of 
any  article  in  the  publisher,  but  that  the  plaintifl&  had  sufficiently  alleged 
such  actual  payment    Richardson  v.  Qilbertj  Law  Journal  Reports,  VoL 
XX.,  part  12,  new  series,  p.  553. 


BaHway  Ccmpomy — Contract  for  Land — Abandoned  27m2ertol:m^.---AVioe-Chancel- 
railway  company,  incorporated  by  Act  of  Parliament,  contracted  ""con-^^™®'^* 
ditionally  with  a  landowner,  in  consideration  of  his  having  withdrawn 
his  opposition  to  their  bill  in  Parliament,  to  purchase  certain  of  his 
land  for  the  formation  of  their  railway.  The  undertaking  was  affer** 
wards  abandoned,  and  the  time  for  its  completion,  limited  by  the  com- 
pany's act,  had  expired :  Heldj  on  claim  filed  by  the  landowner,  that 
the  company  was  bound  to  complete  the  contract.  Webb  v.  The  Direct 
London  and  Portsmouth  RaUtvay  Company,  Law  Journal  Reports,  VoL 
XX.,  part  12,  new  series,  p.  566. 

Acquiescence — Action — Small  amount   of  Damages — Injunction-Winter- yi^^Qy^^j^^i^ 
dict\ — ^The  defendants  were  mill-owners  on  the  banks  of  a  canal;  and  lor  Lord 
having  used  the  water  of  the  canal  for  generating  as  well  as  condensing  q^^^^     * 
steam  in  their  steam-engine,  the  canal  company  brought  an  action  against 
them,  on  the  ground  that  the  defendants  had  no  power  under  the  Canal 
Act  to  use  the  water  for  any  other  purpose  than  that  of  condensing 
steam.     When  the  action  was  tried  the  plaintifi&  recovered  only  Is. 
damages.     The  defendants  threatened  to  continue  using  the  water  as 
before,  and  the  plaintiffs  moved  for  an  injunction  to  restrain  them :  Held, 
that  the  plaintiffs  having  once  established  their  right  at  law,  it  was  not 
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Dec.  1851.    necessary  for  them,  although  nominal  damages  onlj  were  recorered,  to 

^^^^^r^^    bring  further  actions ;  but  the  injunction  was  refused,  on  the  groond 

l^*Lord  CSm'  *^**  ^^®  plaintiffs  had  acquiesced  for  many  years  in  the  conduct  panned 

worth's  Court,  by  the  defendants.     The  Rochdale  Canal  Company  ▼.  King^  Law  Jonnni 

Reports,  Vol.  XX«,  part  12,  new  series,  p.  675. 


Coortof 

Queen's 

Bench. 


RaHuxof  Company — Purchase  of  Land — Entry  by  Consent — CompenoAm 
— Reference  to  Arbitration — Ejectment  by  Owner, — ^A  railway  company,  by 
their  special  act,  were  empowered  to  purchase  land,  and  enter  upon  and 
use  the  same  for  the  purposes  of  the  railway.    But  they  were  not,  **  ex- 
cept by  consent  of  the  owners  or  occupiers,"  to  enter  upon  any  such 
land  until  they  should  have  paid,  or  deposited  in  the  Bank  of  Engiaod, 
the  purchai^e-money  or  compensation  agreed  or  awarded  to  be  paid  for 
all  interest  in  the  same.     The  company,  with  the  consent  of  the  owner 
(the  plaintiff)  entered  in  1847  upon  certain  lands  required  for  the  pur- 
poses of  the  railway :  the  amount  of  compensation  having  been,  by  an 
agreement  between  them,  referred  to  an  arbitrator,  who,  in  1849,  awarded 
a  certain  sum  as  compensation.     No  tender  of  a  conveyance,  nor  paj- 
ment  of  the  sum  awarded  had  been  made ;  and  after  the  aw^ard  a  demand 
of  possession  by  the  owner  was  served  upon  the  company  :  JTeid^  thut 
an  action  of  ejectment  could  not  be  maintained  against  the  company : 
the  plaintiff's  only  right  being  to  enforce  the  payment  of  compensa- 
tion  under  the  award.     Doe  and  Hudson  v.  the  Leeds  and  Bradford  Raii" 
way  Company y  Law  Journal  Reports,  Vol.  XX.,  part  12,  new  series,  p. 
436. 


Prohibition  {Suspension  and  Interdict) — Foreign  Sovereign — Jmmiaati 
from  Suit — Lord  Mayor* s  Court  of  London — Foreign  Attachment — Tvm 
at  which  Defendant  or  Garnishee  may  apply  for  Prohibition — NecessHg  of 
Plea  to  Jurisdiction — Ajyplication  by  a  Stranger, — No  English  court  has 
jurisdiction  to  entertain  an  action  against  a  foreign  sovereign  for  any 
thing  done,  or  omitted  to  be  done,  by  him  in  his  public  capacity  as  re- 
presentative of  the  nation  of  which  be  is  the  head. 

Where  the  Lord  Mayor's  Court  of  London  has  no  jurisdiction  over 
the  person  of  a  defendant  against  whom  a  plaint  has  been  entered  in  that 
Court,  the  awarding  process  of  foreign  attachment  against  a  person  bar- 
ing funds  in  his  hands  belonging  to  the  defendant,  as  a  means  of  conipell- 
ing  an  appearance,  is  an  excess  of  jurisdiction  for  which  prohibition  will 
lie. 

Where,  therefore,  a  plaint  was  entered  in  the  Lord  Mayor's  Court 
aj^ainst  the  Queen  of  Portugal  **  as  reigning  sovereign  and  supreme  bead 
of  the  nation  of  Portugal,"  to  recover  a  debt  alleged  to  be  due  trom  the 
Portuguese  Government,  and  a  foreign  attachment  had  issued  according 
to  the  custom  of  the  city  of  London,  the  Court  made  absolute  a  rule  wf 
'  a  prohibition  to  restrain  proceediiig8  in  the  action  and  in  the  aUacbmeDt. 
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Bench. 


The  same  principle  was  applied  to  a  case  where  a  plaint  was  entered  Dec.  1861/ 
in  the  Lord  Major's  Court  against  the  Queen  of  Spain,  not  expressly  as 
reigning  sovereign  and  head  of  the  Spanish  nation,  but  where  it  appeared, 
hy  nflfidavit,  that  the  plaintifTs  sole  cause  of  action  arose  upon  a  Spanish 
Crovernment  Bond,  purporting  to  have  been  issued  under  a  decree  of  the 
Cortes,  sanctioned  by  the  Regent  of  Spain,  in  the  name  of  the  Queen, 
then  a  minor. 

Xhe  writ  of  prohibition  (Suspension  and  Interdict)  may,  in  such  cases, 
be  granted  on  the  application  of  the  Queen  (the  defendant)  before  she 
lias  appeared  to  the  action  in  the  Lord  IVIayor's  Court ;  or  on  the  appli- 
cation of  the  garnishee,  either  before  or  after  he  has  pleaded  nil  debeU 

Adhere  an  Liferior  Court  has  no  jurisdiction  to  entertain  a  suit,  it  is 
not  necessary  to  entitle  a  party  to  a  prohibition,  that  he  should  have 
there  pleaded  to  the  jurisdiction,  and  that  the  plea  should  have  been 
overruled. 

The  Court  is  bound  to  grant  a  prohibition  where  a  Court  has  no 
jurisdiction,  upon  the  application  of  a  stranger,  as  well  as  of  a  party  to 
the  proceedings. 

The  process  of  foreign  attachment  can  only  be  resorted  to  where  the 
cau^e  of  action  against  the  original  defendant  arises  within  the  jurisdic- 
tion of  the  Court  from  which  the  attachment  issues." — De  Haher  v.  1  he 
Qtteen  of  Portugal;  Wadsworth  v.  The  Qfieen  of  Spain;  28th  May  1851. 
Law  Journal  Reports,  Vol.  XX.,  Part  12.     New  Series,  p.  488. 

Lord  Camfbkll,  in  concluding  his  judgment  in  De  Haber  v.  The 
Qtteen  of  Portugal  said — 

**  What  has  been  done  in  this  case  by  the  Lord  Mayor's  Court  must 
be  considered  as  peculiarly  in  contempt  of  the  Crown,  it  being  an  insult 
to  an  independent  sovereign,  giving  thak  sovereign  just  cause  of  com- 
plaint to  the  British  Government,  and  having  a  tendency  to  bring  about 
a  misunderstanding  between  our  own  Gracious  Sovereign  and  her  ally 
the  Queen  of  Portugal.  Therefore  upon  the  information  and  complaint 
of  the  Queen  of  Portugal,  either  as  the  party  grieved  or  as  a  stranger,  we 
think  we  are  bound  to  correct  the  excess  of  jurisdiction  brought  to  our 
notice,  and  to  prohibit  the  Lord  Mayor's  Court  from  proceeding  further 
in  this  suit." 

And  in  concluding  his  judgment  in  the  case  of  WadsnH)rth  v.  The 
Queen  of  Spain  his  Lordship  said — 

"  Judicial  procedure  in  England  would  have  been  liable  to  great  re- 
proach had  it  not  afforded  a  prompt  and  effectual  remedy  at  once  to  put 
an  end  to  actions  brought  in  perversion  of  the  ancient  and  laudable  cus- 
tom of  foreign  attachment  in  the  city  of  London,  and  in  violation  of  the 
universal  law  by  which  all  civilized  nations  are  bound.  It  gives  us  great 
&uli>f'action,  therefore,  to  be  able,  consistently  wiih  the  decisions  of  our 
pi  ttdtccbsors,  and  the  principles  by  which  they  have  been  guided,  to  grant 
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I>cc.  1851.  ^^  relief  whicli  is  prayed.  If  we  had  entertained  any  gmve  doobt  apon 
^'"'^v'^^  the  subject,  we  should  have  directed  the  applicant  to  declare  in  prohibi- 
Conxt  of  ^QQ .  Y^^^  being  clearly  of  opinion  that  there  is  an  excess  of  jurisdiction 
Bench.  in  the  Court  below,  of  which  he  is  entitled  to  complain  before  us,  it  is  our 
duty  simply  to  make  the  rule  absolute.** 


Land  Tax—  Watenoorka  Campani^ — LiabiUhf  m  respect  of  Pipes. — A  Water 
Company  which  had  laid  pipes  in  a  land-tax  division,  under  a  statutoiy 
power  in  that  behalf  but  which  Company  is  the  owner  of  no  land  within 
the  division,  is  not  assessable  there  to  the  land-tax ;  the  right  in  questim 
being  in  the  nature  of  an  easement  (servitude),  and  not  ^*  land"  or  "  here- 
ditament."— The  Oovemor  and  Company  of  Chehea  Water  Works  v.  BowUg. 
Law  Journal  Reports,  Vol.  XX.,  Part  12,  new  Series,  p.  520. 

LoBD  Campbell  observed — *'  The  right  in  question,  when  exercised^ 
appears  to  us  to  be  in  the  nature  of  an  easement  (servitude^  and  neither 
land  nor  hereditament  The  right  is  to  convey  water  through  the  land 
of  another,  and  whether  the  water  is  to  be  conveyed  upon  the  surface  of 
the  ground,  or  in  covered  drains,  or  in  pipes,  appears  to  us  for  this  pur- 
pose to  be  immaterial.  The  mere  power  to  lay  the  pipes  in  land  cannot 
be  considered  land  or  hereditament  .  .  •  •  The  Companj  are  not 
the  owners  of  the  land  where  the  pipes  lie,  nor  are  they  tenants  of  this 
land ;  and  there  is  no  rent  from  which  they  can  deduct  the  amoant  oi 
the  assessment  when  they  have  paid  it"* 

Note. — See,  in  contrast  with  the  doctrine  here  laid  down,  Uie  Scotch 
case  of  Hay  v.  The  Edinburgh  Water  Co.,  Idth  July  1850,  12  D.  B.  M^ 
1240. 


V.-C.  Parker's 
Court. 


Solicitor  and  Client — Privileged  Communication. — ^A  solicitor  for  a 
plaintiff  had  an  interview  with  a  defendant  in  a  suit,  which  defen- 
dant afterwards  desired  to  examine  the  solicitor  as  to  what  passed  at  the 
interview.  To  the  interrogatory  put  to  the  solicitor  on  this  subject  be 
demurred  {L  e.,  he  objected  to  the  relevancy  of  the  question),  as  the  in- 
formation vras  obtained  by  means  of  confidential  communications  made 
to  him  by  or  in  the  course  of  his  agency  for  his  client 

The  objection  was  over-ruled. — Oore  v.  Harrie,  Law  Times  Keports, 
Nov.  1861,  Vol.  XVni.,  No.  462,  p.  104. 

The  Vicb-Chancellor  said, — "  One  of  the  objects  of  the  suit  was  to 
set  aside  a  certain  deed  on  the  ground  of  fraud,  it  being  alleged  that  a 
material  clause  contained  in  that  deed  was  not  communicated  to  ^ 
plaintiffs  until  a  recent  period.  The  defendant,  Sanders,  alleged  that  the 
existence  of  the  clause  was  known  to  the  plaintiffs  much  earlier,  and  that 
at  an  interview  the  solicitor  produced  to  Sanders  a  copy  of  the  deed  con- 
taining the  clause  in  question.    By  the  interrogatory  to  which  GcKHfe 
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(plaintiff  *s  solicitor)  demurred,  Sanders  proposed  to  examine  him  as  to 
what  took  place  at  that  interview.  His  Honour  could  not  doubt  that 
Goode  was  bound  to  answer  the  interrogatory.  In  the  transaction  in 
question,  the  plaintiff  had  employed  his  solicitor  as  his  agent  to  commu- 
nicate with  the  opposite  party.  His  Honour  could  not  see  how  the  com- 
munication could  be  regarded  as  either  privileged  or  confidential,  and  he 
thought  the  solicitor  must  be  examined  as  to  what  the  communication 
really  was.  It  was  the  everyday  practice  that  communications  of  this 
nature  passed  between  the  solicitors  for  opposite  parties,  and  orders  were 
then  made  for  the  production  of  letters  which  passed  between  solicitors 
and  parties  on  opposite  sides. 


Actknfor  Neglect  of  DiUy — BaUway  Company — Obligation  to  carry  an  Court  of 
Officer  of  the  Po8t*office.^^To  enable  the  plaintiff  to  maintain  an  action  on§^^^'' 
the  case  for  negligence,  it  is  not  necessary  that  the  duty  neglected  should 
have  arisen  out  of  a  contract  between  the  plaintiff  and  defendant    How- 
ever the  duty  arise,  if  it  exist,  and  be  neglected  to  the  injury  of  the 
plaindff,  he  has  a  right  to  sue  for  damages  in  an  action  on  the  case. 

Where  a  duty  was  cast,  by  Act  of  Parliament  (1  and  2  Vict.  c.  98), 
upon  a  Railway  Company,  to  carry  any  officer  of  the  Post-office  whom 
the  Postmaster-Greneral  might  elect,  for  which  service  the  Company 
was  to  be  remunerated  by  the  Postmaster-Greneral,  and  the  plaintiff  was 
the  officer  elected,  and  the  plaintiff  was  injured  by  the  negligence  of 
the  defendants  in  carrying  him  :  Heldj  upon  demurrer,  that  it  was  the 
duty  of  the  defendants  to  carry  th6  plaintiff  with  proper  care  and  dili- 
gence ;  and  that  lor  a  breach  of  such  duty,  to  the  injury  of  the  plaintiff, 
he  might  well  sue  the  company  in  an  action  on  the  case,  though  there 
was  no  contract  between  him  and  the  company,  but  the  duty  arose 
only  firom  the  obligation  imposed  upon  the  defendants  by  the  Act  of 
Parliament  Collect  v.  The  London  and  North  Western  Eailtvay  Companyy 
English  Jurist,  Vol.  16,  No.  777,  p.  1063. 

Lord  Cascpbbll,  C.J.,  said — "  I  can  see  no  difficulty  in  the  case.  It 
seems  to  me  that  the  allegation  in  the  declaration,  that  it  was  the 
duty  of  the  defendants  to  use  due  and  proper  care  and  skill  in  and 
about  the  carrying  and  conveying  the  plaintiff,  is  made  out  in  point 
of  law.  It  is  true  that  the  duty  does  not  arise  upon  any  contract 
made  between  the  defendants  and  the  plaintiff,  but  upon  a  con- 
tract between  the  defendants  and  the  Postmaster-General,  or  rather 
from  the  obligation  thrown  upon  the  defendants  by  the  statute,  to 
earry  and  convey  the  officers  of  the  Postmaster-GeneraL  But  it 
is  clear  that  it  was  the  duty  of  the  defendants  to  carry  the  plain- 
tiff; and  if  it  was  their  duty  to  carry  him  at  all,  surely  it  was  their 
doty  to  carry  him  with  proper  care  and  skill.  However  the  duty  arose, 
it  was  the  duty  of  the  defendants  to  carry  the  plaintiff  with  proper  care 
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aod  skill ;  that  dutj  was  neglected  to  the  iDJury  of  tlie  pUdntiff:  there- 
upon he  was  entitled  to  the  ordinary  remedy  in  such  case,  namelj,  to  iv- 
cover  damages  in  an  action  on  the  case." 

Patteson,  J.,  said — "This  is  not  a  matter  of  contract,  bat  of  doty. 
The  duty  of  the  defendants  to  the  plaintiff  does  not  arise  upon  any  con- 
tract, but  upon  an  obligation  imposed  upon  the  company  by  Act  of  Par- 
liament." 

The  other  Judges  concurred. 


Frcrnd — Evidence — Post-dated  Cheque. — If  a  man  tells  ao  uodudi, 
knowing  it  to  be  such,  in  order  to  induce  another  to  alter  his  condition, 
who  does  accordingly  alter  it,  and  thereby  sustains  damage,  the  party 
making  the  false  statement  is  liable  in  an  action  for  deceit,  although  in 
making  the  false  representation  no  fraud  or  injury  was  intended  by  him. 

A  post-dated  cheque  on  a  bank  is  not  absolutely  void  ;  if  paid  without 
knowledge  of  the  false  date,  the  payment  is  good ;  and,  though  not  admis- 
sible in  evidence  to  prove  a  contract,  may  be  used  to  shew  fraud.  Wat- 
son V.  Poulson,  English  Jurist,  No.  779,  Vol.  15,  p.  1111. 


Ltahility  of  Innkeeper — Gross  Negligence   of  Guest — t^vidence. — The 
plaintiff,  a  commercial  traveller,  whilst  a  guest  at  an  inn,  placed  his  gig- 
box  in  the  commercial  room,  as  was  the  practice  with  traveUers  SrC' 
quenting  the  ion.    The  box  contained  money,  and  was  allowed,  to  remain 
in  the  commercial  room  in  the  night  time,  during  the  plaintiff's  tiiree 
days'  stay  at  the  inn.     The  lock  of  the  box  was  a  very  insecure  one,  and 
could  be  opened  without  a  key  by  pushing  back  the  bolt.     On  two  or 
three  occasions,  the  plaintiff  opened  the  box  in  the  room,  and  counted  the 
money  it  contained  in  the  presence  of  several  persons.     Held  that  tbe 
jury  were  properly  directed  that  gross  negligence  on  the  part  of  tbe 
plaintiff  would  relieve  the  innkeeper  from  his  common  law  liability;  aod 
that,  on  evidence  to  the  above  effect,  the  jury  were  warranted  in  finding 
that  the  plaintiff  had  been  guilty  of  gross  negligence,  and  the  defendant 
therefore,  entitled  to  the  verdict.    Armistead  v.  Whiltf  Law  Journal  Be- 
parts,  vol.  XX.,  Part  12  of  new  Series  (December  1851),  p.  524. 

Lord  Campbell,  C«/.,  said — "If  the  Judge  had  told  the  jury  that  it 
was  the  duty  of  the  plaintiff  to  withdraw  the  box  from  the  room,  and  to 
take  it  up  to  his  bed-chamber,  that  would  be  a  misdirection,  but  he  does 

not  appear  to  have  done  so I  may  add  that  it  is  questioo- 

able  whether  the  direction  was  not  unfavourable  for  the  plainti^  for  ^ 
doubt  whether  to  get  rid  of  the  innkeeper's  hability,  there  must  be  crasfa 
negligentia  on  the  part  of  the  guest." 


Court  of  Com-     Marine  Insurance — Loss,  total,  or  partial — Test — Expenses  to  be  conor 
jnon  Fleas,      dered  in  ascertaining  whether  practicable  to  deliver  cargo  at  port  of  dischinfe- 
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A  cargo  of  wheat  was  insured  from  O  to  L,  and  the  veFsel  was  damaged 

Wind  repaired,  and  vessel  and  cargo  were  hypothecated  for  repairs,  by  a 
bottomry  bond,  and  afterwards  the  vessel  was  wrecked  and  towed  into 
the  port  of  C,  by  salvors.    The  cargo  was  damaged,  but  part  of  it  could 
liave  been  dried  and  conveyed  in  a  merchantable  condition  to  L,  the  port 
of  discharge.    Proceedings  were  taken  in  the  Admiralty  Court,  and  a  sum 
-was  awarded  on  the  bottomry  bond,  and  another  sum  for  salvage.    Heldj 
that  in  determining  whether  it  was  ^'  pmcticable"  to  send  the  whole  or 
part  of  the  cargo  to  its  place  of  destination  in  a  marketable  state,  the  jury 
ought  to  have  ascertained  the  costs  of  unshipping,  drying,  warehousing, 
and  transhipping  the  cargo  into  a  new  bottom,  the  cost  of  the  difference 
of  transit  to  the  port  of  discharge  if  it  could  be  only  effected  at  a  higher 
than  the  original  rate  of  freight,  and  the  amount  of  the  salvage,  in  pro- 
portion to  the  value  of  the  cargo  saved ;  that  the  loss  would  have  been 
total  if  the  aggregate  of  those  items  had  exceeded  the  value  of  the  cargo 
at  L,  but  if  the  aggregate  would  not  have  exceeded  the  value  of  the 
cargo  or  the  part  saved,  then  the  loss  would  have  been  only  partial.  Held 
also,  that  the  sum  paid  to  the  parties  entitled  under  the  bottomry  bond, 
and  their  costs  in  the  Admiralty  Court,  could  not  be  taken  into  accounts 
Bosetto  and  others  v.  Gumey^  Law  Journal  Reports,  YoL  XX,  Part  12  of 
New  Series,  (December  1851^,  p.  257. 


Patent — New  Combination — Specification — Infringement, — ^There  may  be  Court  of  £x- 
a  patent  for  a  combination  of  old  and  new  mechanism,  and  such  patent  ^^^^'^' 
will  be  infringed  by  using  so  much  of  the  combination  as  is  material ; 
and  it  will  not  be  less  an  infringement,  because  the  result  is  attained  by 
the  substitution  of  a  mechanical  equivalent.  Sellers  v.  Dickmsonj  Law 
Journal  Reports,  Vpl.  XX.,  Part  12  of  New  Series,  (December  1851), 
p.  417. 


^^  Household  Narrative," — Liability  to  Stamp  Duty  as  a  newspaper. —  ConrtofEx- 
The  publication  called  "  The  Household  Narrative  of  Current  Events,"  ^^V^^- 
is  a  paper  which  contains  public  news.  It  is  printed  and  published  in 
London  for  sale,  for  less  than  sixpence,  and  is  published  in  parts  or  num- 
bers, at  intervals  exceeding  twenty-six  days,  and  contains  not  more  than 
two  sheets.  Held  by  Pollock,  C.B.,  Plait  and  Martin,  B.B.,  that  it 
was  not  liable  to  stamp  duty  as  a  newspaper — ^such  a  paper  must  be  pub- 
lished, in  order  to  constitute  it  a  newspaper,  so  far  as  stamp-duty  is  con- 
cerned, at  intervals  not  exceeding  twenty-six  days ;  if  the  publication 
exceed  twenty-six  days,  the  infrequency  of  such  a  publication  gives  to  a 
periodical  the  character  of  a  chronicle  or  history,  and  not  that  of  a  news- 
paper. Parke,  B.  Dissentiente.  The  Attorney- General  v.  Bradbury  and 
another,  Law  Times  Reports  for  December  1851,  Vol.  XVIIL  No.  453, 
p.  122. 


20  ENGLISH  CASES. 

Vice-Chancel-  Copyright — InjuncHaiv^Interdict) — AcqideBcenee, — ^In  1 844  A.  K  par- 
lor Parker's  chased  firom  a  foreigner  the  copyright  in  a  piece  of  mosiey  nA 
in  the  same  year,  the  music  was  published  in  England  and  Berin 
at  the  same  time.  In  November  1849,  C.  D.  pablished  themnae, 
and  A.  B.  gave  notice  of  his  copyright,  and  threatened  proceediiigs.  la 
May  1851 ,  the  Exchequer  Chamber  decided  the  case  oFBoosey  ▼•  Je&iett 
OTcrruling  the  former  decision.  In  Mardi  1851,  A.  B.  had  again  giren 
notice  of  his  copyright  In  August  1851,  A.  B.  gave  C.  £>.  notioe  of  tlie 
decision  in  the  Exchequer  Chamber,  and  required  him  to  desist  firom  the 
publication  of  the  music,  and  upon  this  notice  being  neglected,  filed  In 
bill  for  an  injunction.  Held  that  A.  B.  was  entitled  to  the  injnncdon,  but 
the  Court  ordered  that  if  C.  D.  required  it,  A.  B.  should  be  put  mider 
terms  to  bring  his  action  at  law  to  establish  his  right  Sttxion  v.  Jama^ 
Law  Times  Reports  for  December  1851,  Vol.  XVIII.  No.  454,  p.  ItL 


Court  of  Ex-       Ccmipanks  Clauses  Cansokdatian  Act^  7  and  8  VicL  c.  1 6,  §§  71,  198— 
chequer.         Notice  of  Meeting^  validity  of—AdoerHeement  in  nsimpaper — Callj  vaUdUy  ^. 
— ^This  was  an  action  for  calls.    Pleaded  by  defendant  that  the  ctO 
was  not  made  by  any  persons  having  authority  on  behalf  of  the  com- 
pany to  make  it    By  the  Swansea  Dock  Act,  i&ssed  in  July  1847, 
certain  persons  were  named  as  directors,  who  subsequently  resolved 
that  the  principal  place  of  business  should  be  Swansea.     On  the  5th  i^ 
October,  at  a  meeting  of  some  of  the  directors  held  in   London,  it 
having  been  then  resolved  to  call  an  extraordinary  general  meeting 
of  the  company,  to  be  held  in  London  on  the  20th  of  October,  a  do 
tice  was,  on  the  5th  of  October,  inserted  in  the  third  edition  of  the  Son 
nevrspi^r,  published  and  circulated  in  London  on  that  day,  and  subse- 
quently  published  in  other  newspapers,  calling  a  meeting  of  the  compsDj 
in  London  on  the  20th  of  October.    At  the  ^meeting  held  on  the  20th 
of  October,  the  directors  appointed  in  July  were  discharged,  others  being 
appointed.     By  the  7l8t  and  138th  sections  of  the  Companies  Clauses 
Consolidation  Act,  1845,  fourteen  days' notice  of  all  public  meetangsis 
to  be  given  by  advertisement  in  a  paper  circulating  in  the  district  of  the 
company's  principal  place  of  business.    There  was  no  evidence  to  shew 
that  the  third  edition  of  the  Sun  newspaper  of  the  5th  of  October  eter 
reached  Swansea.  On  (he  21st  of  October  1847,  and  the  31st  of  Janusiy 
1848,  meetings  of  shareholders  were  held  at  Swansea,  when  the  num- 
ber of  directors  was  reduced  to  nine,  and  on  the  10th  of  February  1848, 
three  of  those  directors  made  the  call  in  question.     Heldy  that  as  it  wss 
not  proved  that  the  Sun  newspaper  of  the  5th  of  October  reached  Swan- 
sea, the  notice  was  bad,  and  the  meeting  of  the  20th  of  October,  wbicb 
discharged  the  directors  by  whom  the  call  was  afterwards  made,  was 
invalid,  ai^d  consequently  the  call  was  good.    The  Suxmsea  Dock  Com- 
pony  V.  Levien^  Law  Journal  Reports,  Vol.  XX.,  Part  12  of  the  New 
Series  (December  1851),  p.  447. 
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Liiercay  Society — Library — Newsroom. — "  The  Portico,**  in  Manchester,  ^«rt  of 
'was  erected  by  a  society  for  the  purpose  of  being  used  as  a  library  and^jench. 
newsroom,  and  was  vested  in  trustees,  upon  trust  to  permit  it  to  be  so 
used  by  the  society.    The  society  consisted  of  400  shareholders,  who 
paid  an  annual  subscription  of  L.2,  lOs.,  and  were  at  liberty  to  transfer 
their  shares.    The  library  contained  upwards  of  15,000  volumes,  for 
general  reference  and  circulation   among  the  subscribers,  comprising 
works  on  scientific  subjects,  as  well  as  in  general  literature,  to  which 
additions  were  continually  made.    There  was  a  librarian  with  an  annual 
salary  of  L.100,  and  a  reading  room  supplied  with  periodical  works, 
pamphlets,  magazines,  and  reviews.     In  the  newsroom  were  provided 
newspapers,  the  London  Gazette,  reports  of  the  markets,  and  the  com- 
mercial and  periodical  directories.     Held  that  the  society  was  not  ex- 
empted from  liability  to  be  rated  within  statute  6  and  7  Vict.,  c.  36,  the 
primary  object  of  the  shareholders  being  their  own  information  and  con- 
venience.   Iteg,  V.  William  Gaskell  and  Othere.     English  Jurist  for  De- 
cember 1851,  Vol.  15,  No.  781,  p.  1156. 

The  above  statute  applies  to  Scotland. 


Evidence  of  Judicial  Proceedings, — ^A  minute  of  the  proceedings  at  the  Court  of 
county  court  made  by  the  clerk,  pursuant  to  statute  9  and  10  Vict.,  c.  pieas.] 
95,  sec  IIL,  is  conclusive  evidence  of  them,  even  though  the  judge  gives 
evidence  to  the  contrary.    Dews  v.  Ryley.    English  Jurist  for  December 
1851,  Vol.  15,  No.  781,  p.  1159. 

Jebvis,  C.  J.,  said,  **  The  only  evidence  against  the  defendant  was  the 
warrant,  sealed  and  signed  by  him  as  clerk  of  the  Court.  The  defendant 
produced  a  minute  of  the  proceedings  at  the  Court  held  on  the  10th 
October,  which,  after  stating  the  particulars,  the  amount  claimed,  and 
the  judgment,  under  the  word  *  order,'  contained  thejfoUowing  entry : — 
'  On  the  17th  October  instant,  or  thirty  days  imprisonment  for  not  attend- 
ing.' The  judge  of  the  court  proved,  from  a  private  memorandum,  that 
he  intended  the  order  to  be  for  a  commitment  forthwith,  with  an  under- 
standing that  it  should  not  be  enforced  till  after  the  17th  October.  By 
the  9  and  10  Vict,  c.  95,  sec  III.,  the  clerk  is  directed  to  cause  a  note 
of  all  orders  and  proceedings  of  the  Court  to  be  fairly  entered  in  a  book, 
and  a  copy  of  such  entry,  duly  authenticated,  is  at  all  times  to  be  admitted 
as  evidence  of  such  entry,  or  of  the  regularity  thereof.  We  are  bound, 
therefore,  by  the  copy  of  the  entry  so  produced,  and  must  assume,  con- 
trary to  the  evidence  given  by  the  judge,  that  the  order  was  that  the 
present  plaintiff  should  be  imprisoned  for  thirty  days  for  not  attending, 
unless  he  paid  the  debt  and  costs  on  or  before  the  1 7th  October." 


Bottomry — A  bandonment — Sale  of  Cargo — Transhipfinent  of  Cargo, — Bond  Court  of 
on  ship,  freight,  and  cargo,  the  money  to  be  paid  within  twenty-one  days 

/ 
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Court  of  of  the  ship's  arrival  in  the  port  of  London,  and  not  to  be  demanded  or 
Admiraltjr.  recovered  in  case  the  ship  and  her  cargo  be  last,  miscarry,  or  be  ctst 
away  on  the  voyage.  The  ship  never  reached  the  port  of  London,  hot 
was  abandoned  as  for  a  total  loss  at  Algoa  Bay,  where  part  of  the  eaifD 
was  sold,  and  the  proceeds  brought  to  England,  and  part  put  into  another 
ship,  and  also  brought  to  England*  The  fiict  that  the  ship  could  not  be 
repaired  was  not  proved.  Held  that  the  bond  must  be  pronounced  for, 
and  enforced  against^  the  proceeds  of  the  cai^go,  and  the  cargo  transhij^ied. 
I7ie  EUpkanUty  English  Jurist  for  January  1852,  Vol.  ]  5,  No.  782,  p. 
1185. 

Dr  Lushington,  in  pronouncing  judgment,  said,  ^'  I  greaUy  regret  the 
time  which  has  elapsed  between  the  period  at  which  this  case  vras  aigoed, 
and  the  period  when  I  pronounce  my  judgment.     But  the  case  appeared 
to  me  to.be  one  of  very  considerable  difficulty,  involving  a  considenUion  of 
points  which  had  not  hitherto  been  satisfactorily  disposed  of  bj  any  pre- 
vious decisions,  at  least  in  these  courts ;  and  I  have  been  very  anzioiu^  if 
I  possibly  could  by  any  exertions  and  searches  of  my  own,  to  discover— 
not  in  our  own  jurisprudence,  because  I  am  satisfied  there  is  no  such 
case  to  be  found — ^whether,  by  the  examination  of  cases  which  have  oc- 
curred, either  in  the  United  States*  or  have  been  mentioned  in  boolv 
which  treat  of  the  subject  abroad,  this  question,  which  I  am  about  pre- 
sently to  determine,  has  been  the  subject  of  any  decision  abroad ;  bat  J 
regret  to  say  that  my  searches  have  been  in  vain.  .         •         •       • 

"  The  bond  granted  by  the  master  is  in  the  usual  form — the  money 
borrowed  to  be  paid,  with  maritime  interest,  within  twenty  days  next 
after  the  arrival  of  the  ship  in  London.  It  is  farther  covenanted,  that  in 
case  the  barque  shall  be  lost,  miscarry,  or  be  cast  away,  daring  the  voy- 
age, the  money  so  secured  on  bottomry,  and  all  demand  thereof  shall 
not  be  demanded  or  recoverable.  The  question  then  is,  referring  to 
these  conditions,  and  to  the  circumstances  in  evidence,  whether  the  bot- 
tomry bondholder  can  make  good  his  daim  against  what  remains  of  the 

ship,  cargo,  and  fireight,  if  any. Let  me  consider  whether 

any  meaning  has,  by  authority,  been  attached  to  the  words  I  now  seek 
to  construe,  or  whether  usage  of  the  greatest  weight  in  mercantile  affiursr 
has  given  any  custom — any  interpretation — ^to  the  words  ^  lost,  castaway, 
or  miscarry.'  With  respect  to  authority,  the  case  cited  upon  the  present 
occasion,  and  indeed  upon  all  others  at  all  similar,  is  that  o£  Thoa^psonr, 
The  Boyal  Exchange  Assurance  Company^  (1  Man.  &  S.,  30.)    If  that  is 

a  case  in  point,  I  should  be  bound  by  it. If  there  be  sny 

difference  between  the  facts  of  the  two  cases,  it  is  this,  that  the  Ele* 
phanta  could  not  be  repaired  at  alL  This  is  a  question  I  shall  have 
to  decide.  In  that  case  the  action  was  brought  by  a  person  who  had 
insured  the  bottomry  bond  against  the  insurers.  Lord  Ellenboroogb 
nonsuited  the  plaintiff.     His  reasons  were  in  substance,  that  the  bor- 
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rower  was  not  discharged,  because  there  was  not  an  actual  total  loss ;  coort  of 
»nd  that,  unless  the  borrower  was  discharged,  the  insurer  was  not  liable.  Admiralty. 
If  the  plaintiff  could  not  on  this  account  recover,  must  it  not  necessarilj 
follow,  that  the  ship  and  cargo  hypothecated  must  still  continue  liable  in 
the  Court?  The  concluding  sentence  of  the  judgment  shews,  that  in  the 
opinion  of  that  very  learned  Judge,  the  fact  of  the  ship  continuing  to 
exist  m  gpecie,  whether  repairable  or  not,  kept  the  bond  alive.  It  mav 
be  asked,  whether,  with  this  authority  before  me,  I  ought  to  go  further  f 
The  answer  is,  that  it  would  be  more  satisfactory  to  my  mind  to  find  a 
ca^  of  pure  bottomry,  where  the  question  was  whether  the  bond  could 

be  enforced  or  not On  the  whole,  I  am  bound  to  conclude 

that  Lord  Ellenborough,  whatever  expi*ession  he  used,  meant  that  the 
bond  would  remain  valid  and  in  force,  unless  there  was  a  total  destruc- 
tion of  the  ship.  When  he  said,  '  if  it  exist  in  specie  in  the  hands  of  the 
owner,  it  will  prevent  a  total  loss,'  I  apprehend  the  expression  was  used 
with  reference  to  capture,  and  not  sale, — ^for,  in  the  very  case  he  was 
speaking  of,  the  ship  had  been  sold.  But  the  most  material  part  of  this 
judgment  is,  that  Lord  Ellenborougb  distinctly  states,  that  the  owner 
may  abandon  the  ship  as  for  a  total  loss ;  but  if  the  ship  exist  at  all  the 
bond  is  valid,  and  he  does  not  qualify  this  opinion.  It  appears  to  me 
that  this  case  is  a  very  strong  authority  for  enforcing  the  bond  in  this 
Court — still  there  are  some  difficulties  to  be  overcome.  One  of  these  is, 
that  the  money  shall  be  paid  within  twenty  days  after  the  arrival  of  the 
ship  in  London,  which  event  never  took  place ;  but  if  the  event  was  pre- 
vented by  the  act  of  the  master,  then,  no  doubt,  the  condition  would  not 
be  binding  upon  the  bondholder.  I  think,  as  the  result  of  my  investiga- 
tion, that  the  judgment  of  Lord  Ellenborough  is  admitted  as  to  all  cases 
where  it  was  possible  to  have  repaired  the  vessel,  though  at  a  ruinous 
expense. 


Evidence — Action  for  Ltbel. — Held^  affirming  a  judgment  of  the  Courts  House  of 
of  Common  Pleas  and  Exchequer-Chamber  in  Ireland,  that  in  an  action  ^^*^^ 
for  libel  against  the  editor  of  a  newspaper,  that  the  plaintiff  may  give  in 
evidence  the  publication  by  the  defendant  of  previous  libels  on  the  plain- 
tiff to  shew  actual  malice.    Barrett  v.  Long,  Law  Times  Reports  for 
December  1851,  Vol.  XVIH.,  No.  455,  p.  145. 

Previous  to  giving  judgment,  the  House  of  Lords  took  the  opinion  of 
English  Judges,  speaking  for  whom,  Parke,  B.  said,  '^  We  are  all  of 
opinion  that  the  publication  of  previous  libels  on  the  plaintiff  by  the  de- 
fendant is  admissible  evidence,  to  shew  that  the  defendant  wrote  the 
libel  in  question  with  actual  malice  against  the  plaintiff;  a  long  practice 
of  libelling  the  plaintiff  may  shew,  in  the  most  satisfactory  manner,  that 
the  defendant  was  actuated  by  malice  in  the  particular  publication,  and 
that  it  did  not  take  place  through  carelessness  or  inadvertency,  and  the 
more  the  evidence  approaches  to  the  proof  of  a  systematic  practice  the 
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House  of        more  connnciDg  it  is.    The  circumstance  that  the  other  libels  are  more 
Lords.  Qp  ]^gg  frequent,  or  more  or  less  remote,  from  the  time  of  the  pnblicatioo 

of  that  in  question,  merely  affects  the  weight,  not  the  admissibility  of  the 

evidence." 


PriTj  Council.     Hifpothecaticm  of  Cargo — Bottomry  Bond. — The  master  of  a  vessel  boand 
from  Sweden  to  Hull,  driven  by  stress  of  weather,  put  back  into  another 
port  of  Sweden,  on  the  2l8t  of  November,  ten  days  afterwards  the  cargo 
was  unladen,  and  the  ship  found  to  be  greatly  damaged.     The  repairs 
were  completed,  and  on  the  7th  of  April  the  voyage  was  completed,  and 
the  vessel  and  cargo  reached  Hull.     In  the  meantime,  and  without  aoj 
proof  of  an  attempt  to  communicate  with  the  owners  of  the  cargo,  the 
master  hypothecated   the  vessel,  cargo,  and  freight,   for    money  bor- 
rowed for  the  repairs :   Held  by  the  Judicial  Committee  of  the  Pri¥y 
Council  that,  considering  the  length  of  time,  and  the  distance  between 
England  and  Sweden,  and  the  means  of  communication   existing,  the 
master  did  not  do  his  duty  to  the  owners  of  the  cargo,  and   that  there 
being  no  evidence  of  any  attempt  to  communicate  with  the  owners  of 
the  cargo,  the  hypothecation  could  not  stand:  Held  also  that,  as  the 
respondents  desired  an  opportunity  of  again  taking  the  case  before  the 
Court  of  Admiralty,  for  the  purpose  of  shewing  that  the  master  did 
attempt  to  communicate,  or  that  circumstances  existed  which  rendered 
it  justifiable  in  him  not  to  communicate,  the  Court  would  remit  the 
case  to  the  Court  of  Admiralty  on  that  point.     Williamson  and  Othan 
V.  Wilson  and  Another.     Law  Times  Reports  for  December  1851.    Vol. 
xviii.  No.  456,  p.  161. 

Court  of  A p-  Lands  Cfavses  Consolidation  Actj  §  68 — Compensation — Injtwction — 
peal  in  Chan-  Interdict. — A  company  under  the  provisions  of  their  Act  were  making  im- 
^^'  provements  in  their  harbour,  and  in  their  works  had  formed  a  cofferdam, 

which  prevented  the  ships  of  the  proprietor  of  an  adjoining  wharf  from 
coming  so  close  as  they  had  hitherto  been  accustomed,  and  by  reason  of 
which  his  servants  were  compelled  to  go  a  greater  distance  for  the  pur- 
pose of  loading  and  unloading  the  coals :  Held,  overruling  the  decision 
of  the  Master  of  the  Rolls,  that  the  proprietor  was  entitled  to  proceed 
for  compensation  under  the  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act.  Where  less  litigation  will  be  created  by  dissolving  than  con- 
tinuing an  injunction,  the  Court  will  adopt  the  former  course.  Re  Sutton 
Hai'hour  Improvement  Company  v.  Hitchens.  Law  Times  Reports  for 
December  1851.     Vol.  xviii.,  No.  456,  p.  163. 


V.-C.  Turner's      Professional    Confidence — Privileged   Communication — Evidence. — ^Coni- 

Court  munications  between  a  testator  and  his  solicitor  employed  to  make  a  wH 

with  reference  to  illegal  trusts  intended  to  be  inserted  in  the  will,  are  not 

communications  privileged  for  disclosure  by  reason  of  professional  con- 
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Udence.     Communications  between  the  same  solicitor  and  the  executors  V.  C.  Turaer'i 
of  the  testator's  wiQ,  with  reference  to  the  same  trusts  and  to  the  will,    ^ 
the  same  solicitor  being  continued  to  be  employed  by  the  executors,  are 
communications  privileged  firom  disclosure  by  reason  of  professional  con- 
fidence.   Bussell  Y»  Jackson.    Law  Times  Beports  for  December  1851, 
Vol.  xviii.,  No.  456,  p.  166. 

The  Yice-Chanoellor  in  delivering  judgment  said,  ''  I  am  very  much 
disposed  to  think  that  the  existence  of  an  illegal  purpose  would  prevent 
any  privilege  attaching  to  the  communications.  When  a  solicitor  is  a 
party,  to  a  fr^ud,  there  is  no  privilege  attaching  to  communications  be- 
tween the  client  and  him  upon  the  subject  of  the  fraud,  because,  to  con- 
trive fraud  is  no  part  of  a  solicitor's  duty ;  and  I  think  it  can  as  little  be 
siud  that  it  is  part  of  a  solicitor's  duty  to  advise  his  client  as  to  the  means 
of  evading  the  law.  Another  view  of  the  case  is,  that  the  protection 
which  the  rule  gives,  is  the  protection  of  the  client ;  and  it  cannot  be 
aaid  to  be  for  the  protection  of  the  client  that  evidence  should  be  rejected, 
the  ei!ect  of  which  would  be  to  prove  a  trust  created  by  him,  and  to  de- 
stroy a  claim  to  take  beneficially  by  the  parties  accepting  the  trust." 


ParUcaneat — County  Vote^^Disaentmg  Minister, — The  minister  of  a  dis-  Court  of 
senting  chapel  was  invited  to  become  pastor  by  letter  from  the  deacons ;  ^^"^"^^'^ 
and  upon  this  invitation  entered  upon  the  office  of  minister,  and  took  pos- 
session of  a  house  and  premises  vested  in  trustees,  to  permit  the  minister 
of  the  chapel  *^  during  his  life,  if  he  should  so  long  continue  pastor,"  to 
occupy  the  same  without  paying  any  rent: — Held,  that  the  minister  had  an 
equitable  estate  for  life,  under  the  trusts  of  the  deed,  in  the  house  and 
premises,  and  was  entitled  to  vote  in  respect  thereof.  Northan^fUmshire 
SotOhem  Division.  Burton  App* ;  Brooks  Besp.  Law  Times  for  Decem- 
ber 1851,  Vol.  xviii.,  No.  456,  p.  171 ;  and  Law  Journal  Beports  for  Ja- 
nuary 1852,  C.  P.  p.  7. 

(This  case  is  noticed  as  an  illustration,  derived  from  the  dedsioas  in 
the  English  Courts,  of  the  proceedings  in  the  late  Registration  Courts 
before  the  Sheriff  in  this  country,  where  the  right  of  ministers  cf  the 
Free  Church  to  vote  in  parliamentary  elections  was,  in  respect  of  the 
peculiarity  of  their  title  to  their  manse,  glebe,  &c,  disallowed.) 


Embezzlement — Contract  for  Service — Labourer — Stamp  Act — Exemp- 
tion,— ^A.  contracted  with  B.  to  manage  a  farm  for  him  as  bailiff,  receiv- 
ing a  yearly  salary,  and  certain  share  of  the  clear  profits  after  all  expen- 
ses paid.  He  was  instructed  to  account,  and  did  account,  at  stated  pe- 
riods ;  but  on  one  occasion  denied  the  receipt  of  two  sums  of  money, 
which  had  been  paid  to  him  in  the  course  of  the  business  of  the  farm. 
Heldj  that  A.  was  guilty  of  embezzlement,  the  relation  of  master  and  ser- 
vant being  created  by  the  contract ;  and  that  the  contract  was  admissible 
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in  oTidence  without  a  stamp,  being  a  contract  for  the  hire  of  '*  a  laboor- 
er^  within  the  exemption  in  the  Stamp  Act  Reg.  v.  Wortley.  Law  Time» 
Beportsfor  December  1851,  Vol.  xviii.  No.  456,  p.  174. 

Lord  Campbell  C.  J.,  said,  *'  I  am  of  opinion  that  ibis   couvictioa 
ought  to  be  sustained.     Assuming  that,  if  this  had  bc^en  an  agreement 
for  a  partnership,  it  could  not  have  been  received  in  eridence  without  a 
stamp.     I  think  that  it  is  not  such  an  agreement,  but  a  luring  of  a  la- 
bourer within  the  meaning  of  the  exemption  in  the  Stamp  Act.     There 
is  no  reason  for  confining  that  exemption  to  a  person  who  has  no  labour- 
ers under  him, — to  the  mere  hedger  and  ditcher ;  it  may  well  applj  also 
to  a  person  who  labours  himself,  and  also  superintends  the  labours  of 
others.    I  think,  therefore,  that  even  in  a  civil  action,   this  agreemeot 
would  have  been  admissible.     Then,  upon  the  second  question,  whether 
the  direction  of  the  chairman,   that  tbi.s  instrument  created  the  relaiioo 
of  master  and  servant  was  correct,  I  urn  of  opinion  that  it  was.     It  did 
not  create  a  general  partnership  between  them  ;  they  were  not  partners 
in^  se,  although  the  prisoner  was  to  receive  a  share  of  the  clear  profits 
by  way  of  compensation  for  his  labour.     As  to  the  remaining  questioo, 
whether  the  denial  of  the  receipt  of  the  two  sums  constituted  evidence  of 
embezzlement^  there  is  abundance  of  evidence  to  shew  that  it  does." 

Alderson,  B.  saidy  ''  This  prisoner  was  not  a  menial  servant;  but  as 
amongst  menial  servants  there  is  no  di.stinction  between  the  lowest  foot^ 
boy  and  the  highest  butler,  why  should  we  introduce  any  distinction  be- 
tween different  classes  of  labourers  V* 


WtU^^Canstruction — Persona  Demgnata — Second  Husband, — ^A  testatrix 
gave  the  interest  in  certain  money  in  the  funds  to  her  daughter  Mary  for 
life,  and  after  her  decease,  the  capital  to  be  divided  between  the  hus- 
bands of  her  daughters  and  her  son,  or  such  of  them  as  might  be  living 
at  the  decease  of  her  daughter  Mary.     One  of  the  daughters  married  a  . 
second  husband,  after  the  death  of  the  testatrix,  who  was  living  at  the 
death  of  the  tenant  for  life: — Hddy  that  the  testatrix  meant  to  designate 
the  particular  husbands  living  at  the  time  she  made  her  will,  and  that 
the  second  husband  was  not  entitled  to  a  share  of  the  trust-fund.    Ex^ 
parUy  BryarCs  Trtist^  Law  Journal  Reports  for  January  1852,  New  Se- 
ries, VoL  xxi.,  Part  1,  p.  7. 

KiNDEBSLET,  V.C.,  in  delivering  judgment,  said,  **  I  cannot  say  I  think 
the  case  of  Garrat  v.  Nibblock  governs  this  case  necessarily,  because  there 
was  an  express  indication  that  the  testator  had  in  view  a  particular  indi- 
vidual. If  he  had  meant  any  wife,  he  would  not  have  said-  *  his  beloved 
wife.'  The  expressions,  *  my  wife,'  and  '  my  beloved  wife,'  are  certainly 
not  synonymous.  The  question  here  is,  whether  the  testatrix  meant  a 
class  of  persons,  or  certain  individuals.  She  has  used  no  expresnon  to 
indicate  which  she  intended.  She  says,  '  to  be  divided  between  the  ha9- 
bands  of  my  daughters,  and  my  son,  or  to  such  of  them  as  may  be  living 
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at  the  death  of  mj  daughter  Mary.'   .  Now,  it  appears  that  the  testatrix  Coart  of 
had  before  mentioned  her  son  John,  and  that  she  had  but  one  son  ;  there-  Chancery. 
fore  I  think  it  clear  that  in  using  the  expression  <  my  son,'  she  meant  to 
designate  her  son  John,  and  not  any  son  she  might  have,  or  might  be 
living  at  her  decease.     Now,  the  husbands  of  her  daughters,  whom  the 
testatrix  knew  as  well  as  her  son  John,  would  materially  be  objects  of 
her  bounty ;  and,  as  she  designates  her  son  as  an  individual  and  not  a 
class,  I  think  the  same  construction  ought  to  apply  throughout  the  clause, 
that  is,  that  all  the  husbands  mentioned  by  the  expression  '  the  husbands 
of  my  daughters,'  meant  the  individuals  whom  she  knew  as  the  then  hus- 
bands." 


Husband  Olid  Wife — Reprettenti/ig  wmnan  as   Wife — Liability — ^A  man  Court  of 

went  with  a  woman  to  a  mercer's,  bought  some  goods  for  her,  and  had  Common 

Pleas 
them  sent  to  his  house.     The  woman  afterwards  went  alone  and  ordered 

other  goods,  which  were  sent  to  the  same  place: — Held  that  if  the  man  in 
any  way  represented  her  to  be  his  wife,  he  was  liable  for  the  last-mentioned 
goods.  Graham  v.  Brettle,  Law  Times  Reports  for  January  1 852,  Vol. 
xviii.,  No.  457,  p.  185. 

Lord  Campbell,  C.  J.,  in  charging  the  Jury,  said,  '^  the  law  upon  this 
point  is,  that  if  the  defendant,  by  word  of  mouth,  represented  the  lady  in 
question  to  be  his  wife,  or  if  he  did  what  was  tantamount  to  it,  and  so  led 
the  plaintiff  to  believe  that  she  was  his  wife,  he  will  be  liable  for  goods 

reasonably  supplied  to  her,  as  if  she  were  really  his  wife 

The  question  of  the  defendant's  liability  depends  npon  what  took  place  in 
the  plaintiff's  shop  on  the  22d  of  November.  It  is  said  they  then  ap- 
peared like  man  and  wife.  It  seems  to  be  assumed  that  the  lady  was  not 
in  fact  the  wife  of  the  defendant  The  plaintiff  cannot  recover  the  amount 
of  the  last  two  purchases,  unless  the  defendant  held  the  lady  out  as  his 
wife,  and  the  plaintiff  believed  that  she  was  so.  It  is  for  you  to  say 
whether  what  transpired  in  the  shop  fairly  led  to  that  conclusion." 

Savage  Dog — Liability  of  Oumer: — ^A  dog  had,  in  the  course  of  five  Co,jrt  of 
years,  bitten  three  people  at  different  times,  but  the  owner  knew  only  Queen's 
of  the  last  He  still  permitted  the  dog  to  be  at  large,  and  a  child  who 
went  up  to  it  and  put  its  arms  round  the  dog's  neck  was  bitten  by  it 
Held  that  the  owner  was  liable.  To  entail,  liability  on  the  owner,  it  is 
not  necessary  that  the  dog  should  be  generally  prone  to  bite.  Verdict  for 
the  plaintiff.  Damages  L.25.  Charlwood  v.  Oreig>  Law  Times  Reports 
for  January  1852,  Vol.  xviii..  No.  457,  p.  186. 

It  appeared  that  the  child  had  gone  up  to  and  fondled  the  dog,  which 
was  loose,  and  that  it  had  bitten  him.  It  was  proved,  abo,  that  the  dog 
had  previously  bitten  other  persons  when  at  work  on  the  defendant's  pre- 
mises— some  of  them  severely ;  and  ^at  by  one  of  those  persons  the  bit- 
ing was  communicated  to  the  defendant. 
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Cres8W£ll,  J.  in  chaining  the  jurj,  nid,  **  There  cair  be  little  doolit 
thai  the  plamttflfs  child  has  been  severely  injined,  and  tfaat  the  injniy 
was  inflicted  bj  the  defendant's  dog ;  but  it  is  averred  in  the  declaration, 
that  the  dog  was  of  a  savage  disposition,  and  that  the  defendant  knew  it 
These,  therefore,  are  the  materia]  points  which  the  plaintiff  has  to  prove. 
The  dog  must  be  of  a  sav^e  nature,  and  the  defendant  sajs  it  most  be 
generallj  prone  to  bite ;  but  that  is  not  so.    An  ill-tempered  man  maj 
not  always  be  in  a  passion,  so  a  dog  may  sometimes  be  savage,  and  some- 
times not    This  dog  had,  it  appears,  five  years  ago,  bitten  a  man  who 
was  working  for  the  defendant,  but  nothing  was  then  said  about  it  to  the 
defendant,  though  the  man  was  much  injured.     He  sajs  the  dog  was 
then  in  a  passion.    Then,  about  four  years  ago^  it  bit  a  child.     The  dog 
was  frequently  in  the  habit  of  going  to  the  house  of  that  childTs  firther— 
the  child  was  three  years  old,  and  was  playing  with  the  dog.     Again, 
another  boy  ^b8  bitten  when  in  the  defendant's  stable.     This  last  case 
was  communicated  to  the  defendant    The  defendant  onght  then,  afier 
such  a  communication,  to  have  been  very  careful  with  the  dog.    In  an 
old  case,  SnUtk  v.  Pelah^  2  St  1264,  it  was  held  that  if  a  dog  has  once 
bitten  a  person,  and  his  owner  knows  it,  but  allows  him  to  run  about, 
he  is  liable  to  an  action  at  the  sait  of  any  person  who  is  bitten  by  him 
even  if  such  person  treads  on  the  dog's  toes.     It  is  said,  in  that  case,  that 
when  the  owner  knows  that  the  dog  has  bitten  a  person,   he  ou^t  to 
hang  him ;  though,  perhaps,  in  the  present  day,  it  may  be  thought  that 
this  is  going  too  &r.     In  this  case  the  plaintiff's  child  put  his  arms  roond 
the  dog's  neok,  and  is  at  once  bitten  by  him.     The  defendant,  upon  being 
told  that  this  child  was  bitten,  and  being  asked  to  make  some  compensa- 
tion, said,  '  dogs  are  very  uncertain  animals,  and  children  oaght  to  be 
kept  out  of  their  way ;'  but  it  would  be  more  correct  to  say,  that  dogs* 
ought  to  be  kept  out  of  the  way  of  children.     You  will  say  whether  the 
dog  was  of  a  savage  nature,  and  whether  the  defendant  knew  it  ?" 


Evidence — Entiy  against  Interest^  effect  of, — ^In  support  of  the  right  of 
the  Earl  of  L.  to  a  fishery  in  the  Solway  Frith,  the  defendants  put  in  evi- 
dence the  following  entry  in  the  book  of  a  former  receiver  of  rents  c^  the 
Earl  of  L.  s  estate  : — "  Received  of  J.  H.,  the  respective  shares  due  from 
three  proprietors  (J.  H.  being  one),  of  the  raise  net  set  in  the  Solway 
Frith  in  D.,  in  the  year  1733.*'  Dictumy  the  entry  is  evidence  not  oalj 
having  been  paid  by  J.  H.,  but  also  by  the  two  other  proprietors. 

Per  Pollock,  C.  6. — ^If  an  entry  is  admissible  as  being  against  tbe 
interest  of  the  party  making  it,  it  carries  with  it  the  whole  statement. 
But  if  the  entry  is  made  merely  in  the  course  of  a  man's  duty,  it  does 
not  go  beyond  those  matters  which  it  was  his  duty  to  enter.  Perewal 
V.  Nanson  and  Others,  Law  Journal  Reports  for  January  1852,  New  Se- 
ries, Vol.  xxi.,  Part  1,  p.  1. 
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PaHners-^Money  Pcdd^Affidavit — Isle  of  Man. — A.  and  B.  being  part- Court  of  Kx- 
ners,  kept  an  account  with  C.  as  their  banker.  On  the  banker's  claim-  <^^^°''' 
ing  a  balance  against  the  firm,  A.  demanded  an  explanation  from  B.,  and 
B.  wrote  to  him  that  the  balance  was  his  own  private  debt,  and  that  the 
firm  had  nothing  to  do  with  it  Subsequently  B.  gave  the  banker  a  pro- 
missorj-note  for  the  balance,  signed  in  the  partnership  name.  A.  hav- 
ing been  compelled  to  paj  this  note, — HMy  that  he  might  recover  the 
whole  from  B.  in  an  action  for  money  paid  to  his  use.  Semble.  That 
an  affidavit  sworn  before  the  Deemster  of  the  Isle  of  Man  is  not  re- 
ceivable without  proof  that  he  has  power  to  take  affidavits.  Crass  v. 
Cheshire.  Law  Journal  Reports  for  January  1852,  Vol.  xxi.,  Part  I  of 
the  New  Scries,  p.  3. 

Parke,  B.  said,  ^'  I  think,  in  strictness,  we  ought  to  reject  the  affida- 
vit which  purports  to  be  sworn  in  the  Isle  of  Man,  as  not  being  in  com- 
pliance with  the  practice  of  the  courts.  The  master  has  directed  my  at- 
tention to  the  rule  on  this  subject,  which  is,  that  in  the  case  of  foreign 
affidavits,  the  authority  of  the  person  administering  the  oath  must  be 
shewn,  either  by  affidavit,  or  a  notarial  certificate.  The  case  of  the  Irish 
and  Scotch  Judges  is  difierent,  for  they  have  power  to  administer  an 
oath.** 


Master  and  Servant  —  False  Imprisonment  —  Evidence  of  Party  being  a 
Servant — Authority  to  Arrestj  Evidence  of-^Railuoay  Company — LiahiUty 
of  for  tortuous  acts  of  Servants. 

The  plaintiff  havinff  seen  an  advertisement  of  an  excursion  train  from  9^^"^  of  Ex- 
Monk's  Ferry  to  Bangor  and  back,  enquired  of  the  derk  at  the  Monk  s 
Ferry  station,  which  belonged  to  the  defendants,  as  to  the  return  of  the 
train,  and  was  informed  that  he  could  return  that  day  by  the  half-past  7 
train.  The  plaintiff  then  took  a  ticket,  proceeded  to  Bangor,  and,  return- 
ing thence  by  train  at  the  time  appointed,  arrived  at  Chester,  when  the 
train  stopped.  The  Chester  station  was  used  by  the  defendants  and  other 
railway  companies.  A  railway  servant,  who  had  charge  of  the  train, 
took  the  plaintiff's  ticket,  and  informing  him  that  he  ought  not  to  have 
gone  by  that  train,  demanded  2s.  6d.  more.  Payment  being  refused,  the 
railway  servant  and  the  superintendent  took  the  plaintiff  into  custody. 
The  plaintifi^s  attorney  having  written  to  the  secretary  of  the  defendant's 
company,  asking  for  compensation,  received  an  answer  from  the  secretary 
requesting  that  he  might  be  furnished  with  the  date  of  the  transaction, 
and  promising  to  make  inquiries.  The  secretary  also  stated  verbally  that 
it  was  an  awkward  business ;  that  the  blame  would  fall  upon  the  station 
clerk  at  the  Monk's  Ferry  station,  who  gave  the  plaintiff  the  false  infor- 
mation ;  and  he  also  offered  to  return  the  23.  6d. 

QutcBre. — ^Whether  there  was  evidence  for  the  Jury  of  the  railway  ser- 
vant who  made  the  arrest  being  a  servant  of  the  defendant's  ? 
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But  heU  ihat  at  all  events,  there  being  no  proof  of  the  defendant's 
having  the  power  of  arresting  the  plaintiff,  there  was  no  evidence  of  their 
having  expressly  or  impliedly  authorised  or  ratified  the  arrest  naade  bj 
the  railway  servant,  and  therefore  that  they  were  not  liable  fbr  his  tor- 
tuous act ;  Roe  v.  the  Birkenhead,  lAmcashire,  and  Cheshuie  J^tmction  Rail' 
way  Ctmpany.  Law  Journal  Reports  for  January  1852,  VoL  xici.,  Part 
1  of  New  Series,  p.  9. 

Pollock,  C.B.    Li  delivering  his  opinion,  said,  *'  I  regret  that  the 
company  should  be  able  to  escape  the  payment  of  the  £50  damages,  but 
we  are  bound  to  administer  the  law  as  it  existed  before  the  establishment 
of  railway  companies,  and  we  must  apply  to  this  case  the  principles  ap- 
plicable to  principal  and  agent,  and  master  and  servant.     The  law  lays 
down  the  same  rule  for  all,  and  we  cannot  make  a  different  rule  in  the 
case  of  a  servant  of  a  railway  company  and  an  ordinary  tradesman.    He 
principle  is,  that  the  master  is  not  liable  for  the  tortuous  act  of  the  servant, 
unless  he  has  either  given  him  express  directions,  or  an  implied  authority 
to  do  the  act.    If  the  act,  indeed,  had  been  one  that  the  company  had 
been  legally  authorised  to  do,  it  might  have  been  put  as   having  been 
done  with  the  authority  of  the  company.    But  the  evidence  was  of  an 
injury  having  been  done,  and  done  wrongfully ;  and,  therefore,  treating 
Phillips  as  the  servant,  the  company  are  not  liable  for  his  tortuous  act 
any  more  than  other  individuals  would  be ;  and,  as  I  observed  be&re, 
we  are  bound  to  apply  to  this  case;, the  same  rules  which  govern  the 
relation  of  principal  and  agent,  and  master  and  servant." 

Pahkb,  B.,  said,  ^'  I  agree  with  the  Lord  Chief  Baron,  that  the  same 
rule  must  be  applied  to  railway  companies  as  to  individuals,  and  that  we 
ought  not  to  stretch  the  law  as  against  those  bodies,  merely  because  they 
are  capable  of  paying  for  injuries  done  by  their  servants.  The  plaintiff 
may,  if  he  pleases,  bring  an  action  against  the  officer  of  the  company." 


Domiciled  Scotchman — Scotch  Judicial  Factor — Admini&tration  limited  to 
receive  and  invest  dividends. — Where  a  suit  respecting  the  testamentary 
papers  of  the  deceased,  a  domiciled  Scotchman,  is  pending  in  Scotland, 
and  the  Scotch  Court  has  appointed  a  person,  ad  interim^  judicial  factor 
and  executor  dative,  the  Prerogative  Court  will  not,  in  the  absence  of 
necessity,  grant  to  such  person  a  general  administration  with  respect  to 
money  in  the  public  funds,  but  only  an  administration  limited  to  receive 
and  invest  the  dividends  upon  the  stock.  In  re  John  Morgan.  Eng^ 
Jurist  for  January  1852,  Vol.  xvi..  No.  784,  p.  20. 

The  facts  of  the  case  were  these — J.  Morgan,  a  domiciled  Scotchman, 
died  in  August  1850,  possessed  of  considerable  property  in  Scotland  and 
India,  and  about  L.  100,000,  L.3,  5s.  per  cent  Government  annuities.  In 
1848,  he  had  become  '^  of  infirm  mind,"  and  Mr  Lindsay  was  duly  ap* 
pointed  curator  bonis  and  continued  to  discharge  the  duties  of  that  of- 
fice, by  receiving,  managing,  and  accounting  for  the  property,  until  the 
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death  of  Morgan.  The  deceased  left  several  testamentary  papers,  in  PrerogatiTo 
which  he  had  named  no  executor.  Soon  alter  the  death  of  the  deceased,  ^'^' 
Mr  Lindsay  was  duly  appointed  ad  interim  factor  of  the  deceased's  es- 
tate and  effects ;  and,  subsequently,  he  was,  for  the  purpose  of  better 
preserving  and  administering  the  said  estate,  appointed  executor  dative  ; 
and  he  then  instituted  the  usual  and  necessary  proceedings  iu  the  Court 
of  Session  in  Scotland,  in  order  to  determine  who  might  be  entitled  to 
the  real  and  personal  estate  of  the  deceased,  under  the  said  testamentary 
papers,  or  an  intestacy.     These  proceedings  were  still  pending. 

Harding  applied  for  letters  of  administration  of  the  goods  of  the  de- 
ceased, within  the  Province  of  Canterbury,  to  be  granted  to  Mr  Lindsay  as 
the  executor  dative,  limited  to  the  finding  of  the  proceedings  in  the  Court  of 
Session  in  Scotland,  in  order  that  the  stock  and  dividends  arising  since  the 
death  of  the  deceased  might  be  placed  under  the  control  of  the  Court  of  Ses- 
sion, by  which  Court  they  must  ultimately  be  distributed  or  administered. 
He  cited  Vtesed  v.  D^ArarrUKtrie,  (2  Cart.  277).  Mr  Lindsay  had  given  full 
security  on  his  appointment  as  executor  dative,  was  accountable  to  the 
Scotch  Court,  and  had  no  personal  interest  in  the  estate  of  the  deceased. 
The  application  was  made  with  the  knowledge  and  consent  of  all  the  par- 
ties interested. 

Sis  H.  Jknner  Fust  said— ~^'  You  may  have  administration  limited  to 
receive  and  invest  the  dividends  ;  but  I  see  no  reason  for  administration 
in  respect  of  the  principal  fund.  In  the  case  cited,  the  property  was  in 
private  hands ;  here  it  is  in  Government  securities.  There  is  no  neces- 
sity for,  and  no  advantage  can  result  from,  a  general  grant.  I  shall, 
therefore,  reject  the  motion.  The  parties  may^  ^pplj}  if  they  think  fit, 
for  a  grant  as  to  the  dividends." 

On  a  subsequent  day,  administration  was  decreed,  limited  during  the 
dependence  of  the  proceedings  in  the  Scotch  Court,  for  the  purpose  only 
of  receiving  and  investing  the  dividends  due,  and  to  grow  on  the  stock. 


Contract  of  Sale — Payment  hy  Bill  afterwards  dishonoured — Non'^Uvery  Conrt  of 
of  Goods — Bankruptcy — Measure'  of  Damages,  1.  Where  in  a  contract  of  S°*^?* 
sale  there  are  specified  days  for  the  delivery  of  the  goods,  and  payment  is 
made  by  bill,  if  the  bill  be  given,  but  dishonoured  before  the  goods 
are  delivered,  the  parties  are  placed  in  the  same  position  as  if  no  bill  had 
been  given,  or  as  if  the  contract  had  been  for  ready  money  ;  and,  there- 
fore, if  the  vendor  be  sued  by  the  vendee  after  the  dishonour  of  the  bill, 
for  non-delivery  of  the  goods,  the  measure  of  damages  is  not  the  full  con- 
tract price,  but  the  difference  between  the  contract  and  the  market  price 
of  the  goods. 

2.  Assignees  of  a  bankrupt,  suing  upon  a  contract  made  with  the  bank- 
rupt, are  entitled  to  all  the  legal  and  equitable  rights,  and  no  other, 
which  the  bankrupt  would  have  had  if  the  action  had  been  brought  by 
him  on  the  day  of  his  bankruptcy. 
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Coart  of  3.  A.  contracted  to  deliver  to  B.  on  certain  days,  certain  quantities  of 

B^^cS.**  *'^"»  ^  ^  P**^  ^°^  ^^  ^^^'    ^®  ^^^  ^^^  accordingly  accepted  by  B^ 

but  upon  maturity  were  dishonoured,  and  afterwards  S.  became  bank- 
rupt. Held  ia  an  action  by  the  assignees  of  B.  against  A.  for  the  non- 
delivery of  the  goods,  that  the  assignees  were  entitled  to  recover  only  sadi 
damages  as  could  have  been  recovered  by  B.  if  the  action  had  been 
brought  by  him  on  the  day  of  hb  bankruptcy ;  and«  tberefbre,  only  the 
difiference  between  the  contract  and  market  prices  of  the  iron.  Va^ 
and  Another^  Assignees  of  BoydeU,  v.  Oaldey.  English  Jorist  for  Jannaiy 
1852,  Vol.  xvi.  No.  785,  p.  38. 


V.C.  Tarner'g     Foreign  Ships — English  Patent — International  Law — Triftsnctum — The 
owner  of  an  invention  for  propelling  vessels  obtained  a  patent  for  Eng- 
land,  Wales,  and  Berwick-upon-Tweed.     The  patentee  was  an  English 
bom  subject     Foreigners,  owners  of  Dutch  ships,  trading  between  Am- 
sterdam and  London,  had  their  vessels  fitted  with  this  propeller.      Tbe 
patentee  filed  a  bill  for  an  injunction,  and  the  Conrt  being  of  opinion 
that  there  was  no  proof  of  the  invalidity  of  the  patent,  nor  of  user  by  tbe 
defendants  with  the  acquiescence  of  the  plaintifi^,  granted  the  injunction 
against  the  use  of  the  propeller  (until  a  licence  should  be  obtained  from 
the  plaintiff)  within  England,  Wales,  and  Berwick  upon  Tweed,  and  the 
waters,  harbours,  ^.,  the  plaintiff  undertaking  to  bring  an  action  to  trj 
the  right  at  law.      Caldwell  v.   VcmvUssengen,     Law  Times  Reports  for 
January  1852,  Vol  xviii.,  No.  458,  p.  192. 

Vics-Chakcellob  Tubneb,  in  the  course  of  pronouncing  judgment, 
said,  ^*  After  anxiously  considering  the  case,  I  think  that  I  cannot  with- 
hold the  injunction  upon  the  grounds  stated.     I  take  the  rule  to  be  uni- 
versal that  foreigners  are  in  all  cases  subject  to  the  laws  of  the  country 
in  which  they  may  happen  to  be ;  and  if,  in  any  case,  when  they  are  out 
of  their  own  country,  their  rights  are  regulated  or  governed  by  their  own 
laws,  it  is  not  by  force  of  those  laws  themselves,  but  by  the  laws  of  the 
country  in  which  they  may  be,  adopting  their  law  as  part  of  their  own, 
for  the  purpose  of  determining  their  rights.     Mr  Justice  Story,  in  hia 
'  Conflict  of  Laws,'  addressing  himself  to  this  subject,  uses  these  expres- 
sions : — *  Li  regard  to  foreigners  resident  in  a  country,  although  some 
jurists  deny  the  right  of  a  nation  generally  to  legislate  over  them,  it  wovM 
seem  clear,  upon  general  principles  of  international  law,  that  such  a  right 
does  exist,  and  the  extent  to  which  it  should  be  exercised  is  a  maUer 
purely  of  municipal  arrangement  and  policy.'     Huberas  lays  down  the 
doctrine  in  his  second  axiom :  '  All  persons  who  are  found  within  the 
limits  of  a  government,  whether  their  residence  is  permanent  or  tempo- 
rary, are  to  be  deemed  subjects  thereof.'    BouUenois  says,  that  'tl^^ 
sovereign  has  a  right  to  make  laws  to  bind  foreigners  in  relation  to  their 
property  within  his  domains,  in  relation  to  contracts  and  acts  done  there- 
in, and  in  relation  to  judicial  proceedings,  if  they  implead  before  his 
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tribunals  ;*  and  further,  that  he  may,  of  strict  right,  make  laws  for  all  V.-C.  Turner's 
foreigners  who  merely  pass  through  his  domains,  although,  commonly,  ^^^^ 
Ibis  authority  is  exercised  only  as  to  mattcTS  of  police.     Vattel  asserts 
the  same  general  doctrine,  and  says,  that  ^foreigners  are  subject  to 
the  biws  of  a  state  while  they  remain  in  it.'    In  this  country,  indeed, 
the  position  of  foreigners  is  not  left  to  rest  upon   the  general  law, 
but  is  expressly  provided  for  by  statute.     By  the  32  Henry  VIII.,  c. 
1 6y  sec.  9,  it  was  enacted,  ^  That  eyery  alien  or  stranger  born  out  of 
the  King's  obeisance,  not  being  a  denieen,  which  now  or  hereafter  shall 
come  in  or  to  this  realm,  or  el^^ewhere  within  the  King's  dominions, 
shall,  after  the  1st  day  of  September  next  coming,  be  bounden  by  and 
unto  the  laws  and  statutes  of  this  realm,  and  to  all  and  singular  the  con- 
tents of  the  same.'    Natural  justice,  indeed,  seems  to  require  that  this 
should  be  the  case.  When  a  country  extends  to  foreigners  the  protection 
of  its  laws,  it  may  justly  require  obedience  to  those  laws  as  the  price  of 
such  protection.  These  defendants,  therefore,  while  in  this  country,  must 

he  subject  to  its  laws In  the  course  of  the  argument,  I 

pat  the  question  whether  a  railway  engitae,  patented  in  England,  and 
not  in  Scotland,  but  constructed  in  Scotland,  might  be  permitted  to  run 
into  England  ?  I  might  have  added  the  question,  whether,  if  the  present 
invention  had  been  patented  in  England  and  Scotland,  but  not  in  Ire- 
land, steam-boats  could  lawfully  be  propelled  by  means  of  it  in  running 
from  Dublin  Bay  to  Holyhead!     The  answer  I  received  was,  that  a 
prior  user  in  Scotland,  like  a  prior  user  in  foreign  countries,  would  not 
invalidale  an  English  patent.    This  answer  does  not  seem  to  meet  the 
question.    What  user  would  invalidate  the  patent,  or  what  user  would 
protect  the  contravention  of  the  patent  rights,  are  questions  depending 
upon  different  considerations,  one  of  which  is  the  extent  to  which  pre- 
vious knowledge  would  affect  the  grant." 


Charter-party — Freight  of  Goods  stowed  in  Cabin — Practice'^CroeS'exa^^^  ^it"* 
fimation — Right  to  defer. — A  charterer  is  entitled  to  stow  in  a  chartered  Martin, 
vessel  as  many  goods  as  she  can  reasonably  carry  in  those  parts  usually 
appropriated  to  cargo ;   and  if  his  agents  ship  a  greater  quantity,  the 
shipowner  may  charge  him  freight  for  the  excess  at  the  current  rate  of 
the  day  at  the  place  of  shipment 

Where,  therefore,  after  a  chartered  ship  was  reasonably  loaded,  the 
charterer's  agent  sent  on  board  other  goods,  which  could  only  be  stowed 
in  the  cabin — Heldy  that  the  shipowner  was  entitled  to  full  freight  for 
such  goods. 

Per  Martin,  B. — ^There  is  no  rule  of  practice  binding  counsel  to  cross- 
examine  a  witness  at  the  close  of  the  examination  in  chief;  but  if  it  be 
convenient  to  him  to  defer  it,  he  may  .do  so  by  leave  of  the  Judge. 
MicbeUon  v.  NicoU^  Law  Times  Reports  fpr  January  1852,  Vol.  xviii., 
No.  458,  p.  198. 


34  ENGUSH  CASE& 

Nm  Priui,         The  following  discunioo  aroee  with  reforenoe  to  the  eroas-ezaiiiua- 

mSSi^*^""  tion  of  witnesses. 

The  first  witness  called  by  the  plaintiff  proved  the  payment  of  the 
freight  nnder  the  charter-piurty,  and  the  refusal  of  the  defendant  to  paj 
the  freight  nnder  the  bill  of  lading. 

Bramwellj  0,0,^  for  the  defendant.  I  do  not  at  present  wish  to  cixms- 
examine  this  witness,  but  will  reserve  my  right  to  do  so,  if  it  should 
become  necessary  hereafter. 

Crowder  objected  to  this  course  as  irregular.  Hie  proper  practice  is 
for  the  cross-examination  to  follow  the  examination  in  chief.  He  was 
himself  recently  held  to  that  course  of  proceeding  in  another  Court.  He 
therefore  called  upon  the  Court  to  enforce  the  rule. 

BramweU. — ^But  there  is  no  rule  on  the  subject  It  is  inconTenient  to 
me  to  cross-examine  this  witness  now.  What  objection  can  there  be  to 
my  doing  so  afterwards  f 

Crowder.— Th»  objection  is,  that  you  gain  an  advantage  bj  waiting  M 
you  hear  all  my  case,  when  you  will  cross-examine  this  witness,  who  is, 
in  fact,  the  defendant's  witness,  according  to  the  course  the  case  of^ 
plaintiff  has  taken.  If  you  began  your  cross-examination  now,  it  would 
be  nothing. 

BramwelL — That  is  just  the  case.  I  have  literally  nothing  now  to 
ask  him,  but  I  may  hereafter,  and  I  must  press  my  right  to  d^er  the 
cross-examination. 

Mjlbtin,  B. — ^I  confess  that  I  never  heard  of  any  rule  of  practice  which 
makes  it  obligatory  on  counsel  to  cross-examine  a  witness  as  soon  as  the 
examination  in  chief  has  ended.  The  point  has  never  arisen  before  in 
my  experience ;  and,  but  for  the  assurance  of  Mr  Crowder,  that  such  a 
rule  was  enforced  against  him  recently,  I  should  have  no  hesitation  in 
holding  that  there  was  no  such  rule.  As  it  is,  if  Mr  Bramwell  tells  me 
that  it  is  inconvenient  to  him  to  cross-examine  this  witness  now,  I  think 
he  may  defer  doing  so. 

BrcmwtU* — It  is  certainly  so,  and  I  apply  to  defer  my  cross-examina- 
tion. 

Mabtik,  B. — Then  you  need  not  cross-examine  this  witness. 

At  the  dose  of  the  case  for  the  plaintiff,  the  witness  was  cross-ex- 
amined. 


Cotirt  of  Chan-  BctUway  Compamy — Specific  Performance  of  Agreement — Residential  Ifijury, 
ceiy. 

The  plaintiff  agreed  with  a  Railway  Company  that,  on  the  followlDg 
conditions,  he  would  assent  to  the  railway  being  made  through  his  pro- 
perty. That  if  the  company  should  obtain  their  Act,  they  should  pay 
him  L.1000  for  all  lands  required  for  making  the  railway,  and  the  far- 
ther sum  of  L.4000  for  residential  injury  to  the  estate  and  hall  of  the 
plaintiff.      The  company  amalgamated   with    another  company,  vrAo 
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formed  the  railway  in  another  direction,  and  did  not  pass  through  the  Court  of 
plaintiff's  property.  Heldj  upon  demurrer  to  a  bill  for  specific  perform- ^•*^*'^* 
ance  of  the  agreement,  that  there  was  sufficient  evidence  to  shew 
that  the  defendants  represented  the  persons  who  originally  contracted 
with  the  plaintiff,  and  although  no  land  was  taken  in  pursuance  of  the 
agreement,  the  defendants  were  bound  to  pay  the  L.4000,  which  must 
be  considered  as  agreed  to  be  paid  for  the  plaintiff's  assent  to  the  under- 
taking. Prtaton  v.  The  Liverpool^  Manchester^  and  NewcastU-upon-Tyne 
Jtmctum  BaUway  Company.  Law  Journal  Reports  for  February  1852, 
Vol.  xxi.,  Part  2.  of  New  Series,  p.  61. 


Contractor  and  Sub^contractor — Contractor  not  UabU  for  Negligence, —  Court  of  Com- 
A.  contracted  to  pave  a  district,  and  B.  entered  into  a  sub-contract  with™^°  F\ea», 
him  to  pave  a  particular  street.  A.  supplied  the  stones,  and  his  carts 
were  used  to  carry  them.  Li  the  course  of  the  work  B.'s  men  negligently 
left  a  heap  of  stones  in  the  street,  so  as  to  cause  serious  injury  to  the 
plaintiff: — Held  that  A.  was  not  liable,  and  that  the  fiict  that  the  act  com- 
plained of  amounted  to  a  public  nuisance,  made  no  difference. 

Semble, — ^If  the  contract  with  A.  and  B.  had  been  to  do  what  might,  in 
itself  be  a  nuisance,  A.  would  have  been  liable,  Overton  v.  Freeman  and 
Another,  English  Jurist  for  January  1852,  Vol.  xvi.  No.  786,  p.  65. 

Mattle,  «7.,  in  delivering  judgment,  said : — ''As  my  brother  Alderson 
stated  in  Knight  v.  Fox,  5  Ezch.,  721,  the  question  is,  whether  the  thing 
was  done  by  a  eervcmt  of  the  defendants ;  at  least  that  is  the  mode  of 
arriving  at  the  defendant's  liability.  But  this  is  not  so  in  the  case  of  a 
sub-contractor.  Warren  may  be  liable  for  the  acts  done,  but  it  does  not 
follow  that  the  defendant's  liability  ensues  on  that  of  Warren.  I  do  not 
say  it  would  be  by  any  means  absurd  if  tl^  law  were  otherwise  as  to 
sub-contractors,  so  as  to  make  the  liability  extend  from  the  last  up  to 
the  first ;  but  it  so  happens  that  the  law  of  England  is  otherwise,  and 
this  has  grown  up  gradually,  resulting  from  one  case  to  another ;  and  no 
one,  amongst  the  various  suggestions  for  the  improvement  of  the  law, 
has  recommended  any  alteration  in  this  respect ;  and  we  may  assume, 
therefore,  that  there  results  from  it  no  very  great  practical  inconvenience. 
I  think,  therelbre,  that  this  case,  fidling  as  it  does  within  that  class  of 
cases  in  which  the  sub-contractor  himself  is  criminally  and  civilly  liable, 
there  can  be  no  liability  in  the  defendants.  I  do  not  mean  to  say  that 
there  can  be  no  case  in  which  both  contractor  and  sub-contractor  may 
be  held  liable ;  but  the  mere  fact  of  being  contractor  does  not  render  a 
defendant  liable  without  his  personally  giving  directions,  or  even  seeing 
what  had  been  done  without  interfering. 

Crbsswsll,  J.y  said — ''  The  defendant  mi^ht  well  have  been  held  liable, 
if  the  building  of  the  hoard,  the  supposed  contract,  was  in  itself  a  public 
nuisance.    In  this  case,  the  defendants  contracted  to  have  the  stones  laid 
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Court  of  Comedown  as  pavement,  but  do  not  appear  to  have  contracted  to  have  the 
mon  Pleas,      giones  laid  in  the  manner  which  caused  the  injnrj.    The  fact  of  the 
defendant's  carts  being  used,  I  think,  cannot  make  any  difference. 

Williams,  J.^  said — <^  I  am  of  the  same  opinion.  It  was  admitted  in 
the  argument  that  this  was  not  the  case  of  master  and  servant,  but  con- 
tractor and  sub-contractor ;  but  it  was  contended  that  both  were  liable, 
because  the  wrong  complained  of  was  a  public  nuisance ;  but  this  is  ex- 
plained away  by  Parke,  B.,  in  Knight  v.  Foxj  who  says  that  the  nuisance 
excepted  in  Mr  Baron  Rolfe's  judgment  means  a  nuisance  connected  with 
a  man's  house  or  his  fixed  property." 


V  -Ch  oel.  'S^^^*'"^  ofLtmitcUifmB  (/Vwcnpriiw).— At  the  hearing  of  a  claim  for  fore- 
lor  Knigbt  closure,  (Adjudication)  a  defendant  is  at  liberty  to  avail  himself  of  the 
Bruce'fii  Court,  benefit   of  the  statute   of    Limitations   (Prescription)   without   haviDg 

pleaded  it  (on  record).     Sneed  v.  Sneedy  English  Juiist  for  February 

1852,  Vol.  xvi..  No.  787,  p.  72. 
Kkigut  Brdce,  F.-C,  said — ^*  I  think  that  it  is  not  necessary  for  the 

defendant  to  plead  the  statute,  and  that  he  is  entitled  to  tlie  benefit  of  it 

without  pleading  it.     Upon  a  claim  I  will  hear  anything  that  may  be 

suggested.    If  the  plaintiff  is  taken  by  surprise,  that  is  another  thio;. 

If  this  be  so,  the  claim  may  stand  over,  that  he  may  be  prepared  to  meet 

the  case.** 


Conrt  of  Baron  and  Feme — SoUdtor  and  Client — Production  oj  Documents. — ^Tbe 

Chancery.  plaintiff,  being  the  wife  of  the  principal  defendant,  filed  a  bill  ^nsther 
husband,  alleging  that,  by  their  marriage  settlement,  a  particular  estate 
was  charged  with  a  jointure  on  her  behalf;  that  she  afterwards  signed  a 
deed  exonerating  that  estate  firom  the  jointure,  npon  the  understandiDg 
that  it  was  to  be  charged  on  another  estate,  and  that  during  the  prepara- 
tion of  that  deed,  the  solicitor  of  the  husband  acted  also  on  her  behalf, 
and  that  she  had  no  other  legal  advice.  The  decree  prayed  was,  that 
the  second  estate  might  be  charged  with  the  jointure.  The  husband,  by 
his  answer,  stated  that  the  transaction  relative  to  the  release  of  the 
jointure  was  conducted  by  the  solicitor  solely  on  his  behalf,  and  the  soli- 
citor stated  that  the  plaintiff  had  no  separate  solicitor  or  counsel,  and 
acted  only  under  the  opinion  of  the  husband's  legal  advisers : — Held  (re- 
versing the  decision  of  the  Court  below)  that  the  solicitor  was  to  he 
deemed  the  solicitor  of  the  wife  as  well  as  of  the  husband ;  and  that  the 
wife  had  a  right  to  the  inspection  of  all  documents  which  came  into  the 
solicitor's  possession  in  relation  to  and  during  that  employment 

iSfemftfe.— Where  husband  and  wife  have  distinct  interests,  and  the  wife 
is  induced,  in  dealing  with  those  interests,  to  act  under  the  advice  oT  a 
solicitor  employed  and  paid  by  the  husband,  the  solicitor  will  be  deeoied 


^* 
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